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(174  App.  Dlv.  006) 

LAZBNBY  T.  INTERNATIONAL  COTTON  MILLS  CORP.  et  al. 

(Supreme  Court,  Appellate  DlvisloQ,  First  Department.    July  10,  1016.) 

COBPOBATIONS    ^s»584 — FRAUDULENT    SALE — ^RlQHTS    OF    STOCKHOLDEBS — OP- 
TION. 

Where  stockholders  sue  to  set  aside  alleged  fraudulent  sale  of  assets 
after  dissolution  and  consolidation,  a  Judgment  for  plaintiffs  should  give 
them  the  right  to  elect  whether  they  will  take  stock  of  the  purchasing 
company,  or  the  value  of  their  shares  in  the  old  company  as  of  the  date 
of  the  sale,  in  return  for  their  stock. 

[Ed.  Note.-— For  other  cases,  see  Corporations,  (3ent  Dig.  H  2343-2347; 
Dea  Dig.  «s>584.] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Francis  A.  Lazenby  against  the  International  Cotton  Mills 
Corporation  and  others.  From  a  judgment  on  the  report  of  the  referee, 
dismissing  the  complaint  on  condition,  plaintiff  and  interveners  appeal ; 
and  from  so  much  of  the  judgment  as  imposes  a  condition,  defendants 
appeal.    Modified  and  af&rmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWUNG,  and  DAVIS,  JJ. 

William  L.  Marbury,  of  Baltimore,  and  William  H.  Page,  of  New 
York  City,  for  plaintiff-appellant. 

Irwin  Untermyer,  of  New  York  City,  for  defendants. 

PER  CURIAM.  Both  parties  appeal  from  a  judgment  entered  up- 
on the  report  of  a  referee  dismissing  complaint  upon  the  merits,  pro- 
vided the  defendants  tender, to  the  plaintiff  and  the  stockholders  who 
have  intervened  or  joined  with  him  in  the  action  certain  shares  of  the 
common  stock  of  the  International  Cotton  Mills  Corporation  of  Mas- 
sachusetts, and,  in  case  the  tender  be  not  made,  then  an  interlocutory 
judgment  should  be  entered,  providing  that  the  plaintiffs  recover  from 
the  defendants  the  value  of  the  stock  directed  to  be  tendered,  such 
value  to  be  determined  by  a  reference;  that  if  the  tender  be  made, 
and  the  complaint  dismissed,  defendants  recover  but  one-half  their 
costs;  and,  in  case  the  complaint  be  not  dismissed,  then  no  costs  be 
recovered.  The  plaintiff  and  the  intervening  stockholders  have  ap- 
pealed from  the  entire  judgment.  Defendants  appeal  from  only  so 
much  of  it  as  decrees  that  the  plaintiff  and  the  interveners  recover  the 

^S9For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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shares  of  stock  referred  to,  and  also  in  so  far  as  it  awards  to  defendants 
only  one-half  the  c6sts. 

The  action  is  brought  by  the  holder  of  90  shares  of  the  preferred 
stock  of  an  outstanding  issue  of  over  58,000  shares  of  the  defendant 
International  Cotton  Mills  Corporation  of  New  York — (a)  to  set  aside 
a  dissolution  of  the  New  York  corporation,  which  was  consummated 
under  section  221  of  the  General  Corporation  Law  of  New  York 
(Consol.  Laws,  c.  23) ;  (b)  to  declare  void  and  set  aside  a  sale  of  the 
assets  of  the  New  York  corporation  to  the  International  Cotton  Mills 
Corporation  of  Massachusetts ;  (c)  to  direct  a  retransf er  to  the  New 
York  corporation  of  the  assets  transferred ;  (d)  to  require  the  Massa- 
chusetts corporation  to  account  for  the  property  received;  and  (e)  to 
enjoin  the  Massachusetts  corporation  and  its  officers  from  selling  or 
incumbering  the  property  transferred  to  it  by  the  New  York  corpo- 
ration. 

The  trial  was  a  long  one,  and  the  record  on  appeal  is  voluminous. 
It  would  serve  no  useful  purpose  to  review  the  evidence.  It  is  suffi- 
cient to  say  we  are  of  the  opinion  that  the  same  fairly  sustains  the 
findings  and  conclusions  of  the  referee,  and  we  are  entirely  satisfied 
with  the  judgment  entered  upon  his  report,  and  the  reasons  assigned 
in  his  opinion  therefor,  except  we  think  the  plaintiff  and  the  inter- 
veners should  have  an  option,  if  they  so  desire,  to  take  in  cash  the 
value  of  their  stock  in  the  New  York  corporation,  at  the  time  the 
consolidation  took  effect,  instead  of  the  stock  of  the  Massachusetts 
corporation  directed  in  the  judgment  to  be  tendered  to  them.  In  case 
they  elect  to  take  such  value,  then  the  same  to  be  determined  by  an 
appraisal,  as  provided  in  section  17  of  the  Stock  Corporation  Law 
(Consol.  Laws,  c.  59). 

The  judgment  appealed  from,  therefore,  is  modified,  as  indicated  in 
this  memorandum,  and,  as  thus  modified,  affirmed,  without  costs  to 
either  party.    Settle  order  on  notice. 


(173  App.  Dlv.  515) 

MANDI/B  ▼.  A.  STEINHARDT  &  BEO.,  Inc.,  et  al. 

(Supreme  (3ourt,  Appellate  Division,  Third  Department.    June  30,  1916.) 

Master    and    Servant    ^=»361 — Workmen's    Compensation    Act — Employ^ 
Within  Statute — Hazardous  Employment. 

A  traveling  salesman,  riding  in  a  public  bus  while  engaged  in  his  reg- 
ular occupation,  was  not  engaged  in  a  hazardous  employment,  and  cannot 
recover  under  the  Workmen's  Compensation  Iaw  (Consol.  Laws,  c.  67),  al- 
though his  employer's  business  was  hazardous  under  section  2,  group 
32,  of  the  act. 

[Ed.  I^te.— For  other  cases,  see  Master  and  Servant,  Dec  Dig.  <g=» 
361.] 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  by  Herbert  Handle  to  recover  for  personal  injuries 
under  the  Workmen's  Compensation  Law.  From  an  award  of  the 
State  Industrial  Commission,  allowing  compensation,  A.  Steinhardt  & 
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Bro.,  Incoiporated,  employer,  and  the  Massachusetts  Bonding  &  Insur- 
ance Company,  insurance  carrier,  appeal.  Reversed  and  remanded  to 
the  commission. 

Argued  before  KELLOGG,  P.  T.,  ^d  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Nellis  &  Nellis,  of  Albany  (Merwyn  H.  Neilis,  of  Albany,  of  coun- 
sel), for  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C,  Aiken,  Asst.  Atty.  Gen.,  of 
counsel),  for  respondent. 

R.  W.  Donynge,  of  New  York  City,  for  State  Industrial  Commis- 
sion. 

HOWARD,  J.  The  claimant  was  a  traveling  salesman.  His  employ- 
er was  engaged  in  the  manufacture  of  leather  and  other  fabric  novelties 
in  New  York  City.  The  claimant  occasionally  visited  the  factory  to 
procure  samples.  He  was  injured  while  riding  in  a  public  bus  from 
White  Plains  to  Port  Chester,  and  was,  at  the  time  of  the  accident, 
engaged  in  his  regular  occupation  of  going  from  place  to  place  for 
the  purpose  of  selling  goods. 

Under  group  32  of  section  2  of  the  Workmen's  Compensation  Law, 
the  employer  was  engaged  in  a  hazardous  employment ;  but  the  claim- 
ant was  not  so  engaged.  The  hazards  incident  to  manufacturing  leath- 
er goods  in  no  manner  menaced  this  claimant,  riding  along  on  the 
highway  in  a  bus  with  other  passengers.  In  fact,  the  vicissitudes  of 
the  claimant,  as  he  journeyed  from  town  to  town,  were  not  in  the 
remotest  degree  aflFected  by  the  character  of  the  business  carried  on  by 
his  employer.  His  perils  were  not  increased ;  his  safety  not  diminish- 
ed. It  is  not  sufficient  under  the  statute  for  the  employer  to  be  engaged 
in  a  hazardous  employment ;  the  claimant  must  have  been  so  engaged. 
We  have  just  recently  passed  upon  this  question  in  a  case  quite  sim- 
ilar to  this.  Sickles  v.  Ballston  Refrigerating  Storage  Co.,  171  App. 
EHv.  108,  156  N.  Y.  Supp.  864.  In  view  of  the  opinion  written  there, 
it  is  unnecessary  to  make  further  comment  here. 

The  award  should  be  reversed,  and  the  matter  remittdi  to  the  com- 
mission for  further  consideration.    All  concur. 


(173  App.  Dlv.  737) 

In  re  LANGDON. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department.    June  30,  1916.) 

1,  Insanis  Pbesons  ^=»12 — ^iNQuisrrio:^ — ^Finding. 

On  petition  of  the  superintendent  of  the  poor  of  a  county,  alleging  that 
a  named  person  was  incompetent  to  manage  herself  or  her  affairs  in  con- 
sequence of  lunacy,  habitual  drunkenness,  or  imbecility  arising  from  old 
age,  or  loss  of  understanding,  or  other  cause,  without  allegation  that  she 
was  a  lunatic,  habitual  drunkard,  or  imbecile,  or  of  any  fact  from  which 
the  court  might  conclude  that  she  was  incompetent,  where  it  appeared 
that  she  did  not  properly  cultivate  her  village  lot,  that  she  had  two  mar- 
ried daughters,  an  income  of  $12  per  month,  and  owned  the  place,  valued 
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at  $1,500,  subject  to  a  mortgage  of  $200,  an  order  for  an  Inqoiry  into  lier 
alleged  incompetency  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Insane  Persons,  Cent  Dig.  |  20;   Dec 
Dig.  «=3»12.] 

2.  EviDENCs  ^=>63 — Sanity — ^Presum^ion. 

OThe  presumption  is  that  a  person  is  sane  and  competent. 
[Ed.  Note.— For  other  cases,  see  ETidence,  Cent  Dig.  §  83;   Dea  Dig. 
<8=»63.] 

Appeal  from  Warren  County  Court. 

In  the  matter  of  Julia  Langdon,  an  alleged  incompetent  person. 
From  an  order  directing  an  inquiry,  Julia  Langdon,  the  alleged  in- 
competent, and  her  daughter,  Lottie  Ward,  appeal.  Order  reversed, 
and  proceeding  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

James  S.  Kiley,  of  Glens  Falls,  for  appellants. 

Loyal  L.  Davis,  of  Glens  Falls,  for  respondent. 

PER  CURIAM.  [1,2]  Edward  W.  Griggs,  superintendent  of  the 
poor  of  Warren  county,  for  reasons  which  do  not  very  fully  appear, 
has  moved  the  court  for  an  order  to  inquire  into  the  alleged  incom- 
petency of  one  Julia  Langdon,  and  the  court  has  granted  such  an 
order.  The  alleged  incompetent,  with  her  daughter,  appeals  from  the 
order. 

The  petition  alleges  that: 

"Julia  Langdon  is  a  person  incompetent  to  manage  herself  or  her  affairs  in 
consequence  of  lunacy,  idiocy,  habitual  drunkenness,  or  imbecility  arising  from 
old  age,  or  loss  of  memory  and  understanding,  or  other  cause." 

There  is  no  allegation  that  she  is  a  lunatic,  idiot,  habitual  drunkard, 
or  that  she  is  imbecile  arising  from  old  age  or  loss  of  memory  and 
understanding,  nor  is  any  fact  given  from  which  the  court  can  prop- 
erly draw  the  conclusion  that  Julia  Langdon  is  incompetent,  or  that 
the  petitioner,  as  superintendent  of  the  poor,  has  any  call  to  make 
the  petition.  Mrs.  Langdon  appears  to  have  two  married  daughters. 
There  is  no  fuggestion  that  she  is,  or  that  she  may  become,  a  public 
charge,  and  the  mere  fact  that  she  does  not  properly  cultivate  her  vil- 
lage lot,  and  that  the  same  produces  no  income,  aside  from  sheltering 
her,  does  not  give  the  County  Court  jurisdiction  to  enter  upon  an 
inquiry  as  to  her  mental  condition.  She  appears  by  the  petition  to 
have  an  income  of  $12  per  month.  She  owns  the  home,  and  there  is 
nothing  to  indicate  that  she  is  not  able  to  keep  it,  except  the  possibility 
that  a  mortgage  for  $260,  upon  premises  worth  $1,500,  may  be  fore- 
closed, though  there  is  no  suggestion  that  the  interest  is  not  kept  up, 
or  that  there  is  any  danger  of  such  foreclosure.  The  presumption  is, 
of  course,  that  Mrs.  Langdon  is  sane  and  competent,  and,  upon  a  peti- 
tion which  makes  no  allegation  of  fact  on  which  the  conclusion  of 
incompetency  may  properly  rest,  we  are  of  the  opinion  that  the  learn- 
ed County  Court  erred  in  granting  the  prayer  of  the  petition. 

The  order  appealed  from  should  be  reversed,  and  the  proceeding 
dismissed,  with  costs  against  Edward  W.  Griggs  personally. 

^s^For  oilier  casei  tee  sama  topio  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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a74  App.  Div.  8) 

DENNISTON  ▼.  PINNEGAN. 

(Stipreme  Court,  Appellate  Division,  Ponrth  Department    June  16,  Iftia) 

Masteb  and  Sebvant  «=5>41(3) — Wbongful  Discharge— Meabuee  of  Dam- 
ages. 

In  action  for  wrongful  discharge,  damages  are  recoverable  to  the  end  of 
the  contract  period,  although  the  trial  occurred  before  that  time. 

[Ed.  Note.—Por  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  51 ; 
Dec.  Dig.  <8s»41(3).] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Edward  E.  Denniston  against  Charles  A.  Finnegan.  From 
a  judgment  for  plaintiff,  and  an  order  denying  new  trial,  defendant 
appeals.     Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Franklin  R.  Brown,  of  Buffalo,  for  appellant 
Lyman  M.  Bass,  of  Buffalo,  for  respondent. 

KRUSE,  P.  J.  The  primary  questions  in  this  controversy  are  two : 
(1)  A  question  of  fact  as  to  whether  the  defendant  was  justified  in 
dismissing  the  plaintiff  from  his  employment  before  the  expiration  of 
the  term  for  which  he  had  been  hired;  and  (2)  whether  the  plaintiff 
is  entitled  to  recover  all  the  damages  for  the  entire  remaining  term  of 
service,  or  only  up  to  the  time  of  the  trial. 

As  to  the  first  question,  it  is  enough  to  say  that  the  evidence  amply 
sustains  the  finding  of  the  jury  that  the  discharge  was  wrongful. 

As  to  the  second  question,  the  defendant  contends  that  the  plaintiff 
is  entitled  to  recover  only  such  damages  as  the  evidence  shows  he  sus- 
tained up  to  the  time  of  the  trial,  and  not  to  the  end  of  the  term  for 
which  he  was  hired.  The  learned  counsel  for  the  appellant  frankly 
concedes  that  there  are  decisions  in  the  other  departments  to  the 
contrary,  but  contends  that  they  are  at  variance  with  the  decision  of 
the  Court  of  Appeals  in  the  case  of  Eversoh  v.  Powers,  89  N.  Y. 
527,  42  Am.  Rep.  319.  We  are  of  the  opinion  that  the  decision  itself 
is  not  authority  for  the  proposition,  although  what  is  said  in  the 
opinion  in  that  case  may  so  be  understood.  The  contrary  has  been 
held  in  the  Third  Department  (Banta  v.  Banta,  84  App.  Div.  138,  82 
N.  Y.  S'upp.  113),  in  the  Second  Department  (Davis  v.  Dodge,  126 
App.  Div.  469,  110  N.  Y.  Supp.  787),  and  in  the  First  Department 
(Cottone  V.  Murray's,  138  App.  Div.  874, 123  N.  Y.  Supp.  420;  Fleisch- 
man  v.  Steele,  171  App.  Div.  336,  157  N.  Y.  Supp.  353);  and  it  is 
also  contended  that  we  so  held  in  Kenen  v.  Superior  Axle  &  Forge 
Co.,  affirmed  without  opinion  149  App.  Div.  935,  134  N.  Y.  Supp.  1136. 

It  is  unnecessary  to  add  anything  to  what  has  been  written  upon 
that  question.  It  is  sufficient  to  say  that  we  are  in  accord  with  the 
decisibns  in  the  other  departments.  We  hold  that  in  an  action  like 
this,  brought  by  an  employe  to  recover  damages  against  his  employer 
for  breaching  the  contract  of  emplo)rment  by  wrongfully  discharg- 
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ing  the  employe  before  the  end  of  his  term  of  employment,  the  em- 
ploye may  recover  all  the  damages  which  the  evidence  shows  he  has 
sustained  to  the  end  of  the  term,  although  the  term  of  employment 
njay  not  have,  ended  at  the  time  of  the  trial.  An  action  for  wrongful 
discharge  includes  every  element  of  damage  arising  from  the  dis- 
charge. The  action  is  indivisible,  and  one  recovery  is  a  bar  to  any 
further  action  for  damages.  McCargo  v.  Jergens,  206  N.  Y.  363, 
372, 99  N.  E.  838. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


(172  App.  Div.  775) 

LENTSCH  V.  INTERNATIONAL  RT.  CO. 

(Supreme  Ck>urt,  AppeUate  Division,  I\)urth  Department.    AprU  19,  1916.) 

1.  STBEirr  Railroads  ^==>99(13) — ^In juries  on  Tracks — Contributory  Neou- 

OENCE. 

Where  the  driver  of  a  wagon  went  upon  a  street  car  track  at  a  point 
where  the  car  has  a  paramount  right  of  way,  without  looking  fgr  ap- 
proaching cars,  he  is  guilty  of  negligence,  unless  it  appears  that  looking 
would  be  of  no  avalL 

[Ed.  Note.-— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  §  215; 
Dec.  Dig.  <S=>99(13).] 

2.  Appeai.  and  Error  ^=»216(1) — Review — Exceptions — ^Nbcessitt  for  Re- 

quest FOR  Charge. 

An  exception  to  an  erroneous  charge  is  sufficient,  without  requesting  a 
ruling  on  a  definite  request  to  charge  upon  the  subject 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  ^=»216(1) ; 
Trial,  CJent.  Dig.  §{  627,  628,  629,  637.] 

8.  Appeal  and  Error  «=»882(12) — Parties  Entitled  to  Alleged  Error — ^In- 
vited Error. 

A  party  may  not  complain  of  an  erroneous  instruction  given  at  its  re- 
quest. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  $  3602 ; 
Dec.  Dig.  «=i>882(12).] 

Appeal  from  Trial  Term,  Erie  X])ounty. 

Action  by  Joseph  A.  Lentsch  against  the  International  Railway 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Dana  L.  Spring,  of  Buffalo,  for  appellant. 
W.  J.  Wetherbee,  of  Buffalo,  for  respondent 

DE  ANGELIS,  J.  The  plaintiff  recovered  damages  for  personal 
injuries  sustained  in  being  thrown  from  a  wagon  by  the  collision  of 
one  of  defendant's  street  cars  with  the  wagon.  Defendant  operates 
a  double-track  surface  railroad  in  Niagara  street  in  the  city  of  Buf- 
falo. The  plaintiff  was  sitting  on  the  front  seat  of  a  wagon,  loaded 
with  window  frames,  drawn  by  a  single  horse  driven  by  him  north- 
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erly  on  Niagara  street.  The  load  made  by  the  window  frames  was 
about  13  or  14  feet  in  length,  10  feet  in  width,  and  high  enough  so 
that  the  plaintiff  could  not  see  the  railroad  tracks  behind  the  wagon 
without  standing.  Both  vehicles  were  moving  northerly.  At  a  point 
about  the  middle  of  the  block  northerly  from  Albany  street  a  stake 
wagon  loaded  with  lumber  was  standing  between  the  easterly  track 
and  the  easterly  curb,  the  team  of  horses  attached  to  which  wagon 
were  headed  northerly.  In  order  to  pass  this  stake  wagon  plaintiff 
drove  onto  the  easterly  track  and  while  his  wagon  was  in  the  pathway 
of  the  car,  the  car  collided  with  the  rear  of  the  plaintiff's  wagon,  he 
was  thrown  upon  the  pavement,  his  horse  ran  away,  his  feet  got 
tangled  in  the  reins,  and  he  was  dragged  some  distance. 

The  plaintiff's  proof  tended  to  show  that  he  arose  from  his  seat  and 
looked  to  the  south  (where  the  view  along  the  tracks  was  unobstructed 
for  a  distance  of  1,000  feet)  before  he  turned  onto  the  easterlv  track, 
and  he  saw  no  car  approaching.  Some  of  the  witnesses  called  by  the 
plaintiff  testified  that  when  he  turned  upon  the  railroad  track  the  car 
was  approaching  him  rapidly  some  300  or  400  feet  away.  Plaintiff's 
testimony  further  tended  to  show  that  his  horse  was  passing  from  the 
railroad  track  when  the  collision  occurred. 

The  defendant's  proof  tended  to  show  that  the  plaintiff  did  not 
look  for  the  approaching  car,  drove  in  front  of  the  approaching  car 
when  it  was  so  close  to  him  that  the  motorman,  although  he  did  his 
best,  could  not  stop  the  car  in  time  to  prevent  a  collision,  and  the 
motorman's  affidavit,  introduced  by  the  defendant  by  consent,  was  to 
the  effect  that  the  plaintiff  drove  onto  the  track  in  the  pathway  of  the 
car  when  the  car  was  only  30  feet  away  from  him. 

This  being  the  state  of  the  case,  the  court  in  the  body  of  the  charge 
said: 

"It  is  the  duty  of  any  person  coining  upon  such  a  track  to  use  reasonaoie 
care  to  see  that  it  is  safe  for  him  to  do  so,  and  reasonable  care  is  such  care 
tliat  a  person  of  ordinary  prudence,  the  everyday  man  who  uses  ordinary 
care  for  himself,  would  use  for  his  own  safety.  He  cannot  go  on  blindly, 
and  take  the  chance,  and  lose,  and  then  complain  successfully  in  a  court.  If 
he  looks,  he  is  held  responsible  for  knowing  what  was  within  the  field  of  vision 
when  he  looked,  because  there  is  no  impairment  of  eyesight,  no  claim  here 
but  what  his  eyes  were  normal  and  of  average  strength  and  accuracy.  There- 
fore it  becomes  important  in  this  case  to  know  at  what  point  he  did  look, 
if  he  looked  at  all,  and  if  he  did  not  look  at  all  he  teas  negligent,  because  he 
is  chargeable  if  he  looked  with  what  was  in  sight.  What  is  the  distance,  then, 
within  which  this  car  would  have  been  visible?  Was  there  an  obstacle,  as 
shown  by  the  evidence  here,  between  the  wagon  and  the  approaching  car? 
There  is  no  evidence  here  that  there  was.  Therefore,  if  he  looked,  you  must  find 
be  saw  the  car  where  it  was  at  the  time  he  looked.  Then  the  question  should 
arise  whether  it  was  reasonably  prudent  under  such  conditions  to  attempt  to 
approach  the  track,  so  as  to  be  within  striking  distance  of  the  car  as  it  came 
on.  If  it  was  not,  he  would  be  negligent.  If  he  is  negligent,  and  that  neg- 
ligence contributed  or  helped  bring  upon  him  the  injury,  under  the  law  in  the 
state  of  New  York  he  has  no  cause  of  action,  and  the  defendant  is  entitled  to 
a  verdict  as  a  matter  of  right.'* 

The  counsel  for  the  plaintiff  took  an  exception  to  the  charge  as  fol- 
lows: 

'*I  except  to  that  portion  of  your  honor's  charge  in  which  you  said  the 
plaintiff  was  guilty  of  contributory  negligence  unless  he  looked.  I  think  thaJt 
is  a  matter  of  fact'* 
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The  court  thereupon  said : 

'*I  leave  It  to  the  jury  to  say  whether  a  person  of  reasonable  prudence  could 
go  on  a  track,  with  notice  from  the  tracks  being  there,  without  looking,  and 
be  free  from  negligence.    I  wUl  leave  that  to  the  Jury/* 

The  counsel  for  the  defendant  took  an  exception  to  this  ruling. 

[1,2]  We  think  the  ruling  of  the  learned  trial  judge  was  fatal  to 
the  verdict.  He  should  have  said  that,  before  driving  into  the  fixed 
pathway  of  the  street  cars  (especially  in  the  middle  of  the  block, 
where  the  right  of  way  of  the  street  cars  is  paramount  to  that  of  other 
vehicles),  it  was  the  duty  of  the  plaintiff  to  look  for  approaching  cars 
unless  the  evidence  was  such  as  to  show  that  looking  would  be  of  no 
avail.  Knapp  v.  Barrett,  216  N.  Y.  226,  230,  110  N.  E.  428.  It 
was  not  necessary  that  the  counsel  for  the  defendant  should  have  gone 
further,  and  asked  for  a  ruling  on  a  definite  request  to  charge  upon 
the  subject.    Freund  v.  Paten,  10  Abb.  N.  C.  311,  316. 

[3]  It  is  true  that  the  learned  trial  judge  charged  later,  at  the  re- 
quest of  the  counsel  for  the  defendant,  that  if  3ie  jury  found  that 
the  plaintiflf  started  to  turn  his  horse  from  the  path  of  safety  outside 
the  street  car  track  into  the  path  of  danger  when  the  street  car  was 
approaching  within  50  feet  of  him,  the  verdict  must  be  "No  cause  of 
action."  But  we  do  not  think  this  was  any  modification  of  the  ruling 
complained  of,  as  we  shall  now  attempt  to  show.  Assuming  that  the 
car  was  running  at  the  rate  of  15  miles  an  hour,  which  perhaps  is 
less  than  its  actual  speed,  it  ran  22  feet  in  a  second.  The  plaintiff 
states  that  his  horse  was  going  at  a  slow  walk,  say  3  miles  an  hour, 
or  6  feet  a  second.  In  such  case  the  car  would  run  50  feet  in  about 
2^  seconds,  and  the  horse  would  take  over  8  seconds  to  cover  that 
distance.  The  proposition  of  the  court  was  that,  if  the  plaintiff  turned 
his  horse  onto  the  track  when  the  car  was  50  feet  away  (whether  the 
plaintiff  looked  for  the  approaching  car  or  not),  he  would  have  been 
negligent.  Whether  that  was  a  correct  exposition  of  the  law  or  not, 
the  defendant  had  the  benefit  of  it  and  cannot  complain.  Still  the 
jury  might  have  found  that  the  car  was  60  feet  away  when  the  plain- 
tiff turned  upon  the  track,  and  in  that  case  the  court's  instruction  left 
the  jury  to  say  that,  if  they  found  that  the  plaintiff  did  not  look  for 
the  approaching  car,  they  might  find  as  a  fact,  nevertheless,  that  he 
was  free  from  negligence.  Just  where  the  court  would  have  drawn 
the  line  is  problematical.    As  was  said  in  the  Knapp  Case : 

•'A  wayfarer  is  not  at  liberty  to  close  his  eyes  in  crossing  a  city  street. 
His  duty  is  to  use  his  eyes,  and  thus  protect  himself  from  danger.  •  •  • 
The  law  does  not  say  how  often  he  must  look,  or  precisely  how  far,  or  when, 
or  from  where.  If,  for  example,  he  looks  as  he  starts  to  cross,  and  the  way 
seems  clear,  he  Is  not  bound  as  a  matter  of  law  to  look  again.  The  law  does 
not  even  say  that,  because  he  sees  a  wagon  approaching,  he  must  stop  till  it 
has  passed.  He  may  go  forward  unless  it  Is  close  upon  him,  and  whether  he 
Is  negligent  in  going  forward  will  be  a  question  for  the  jury.  If  he  has  used 
his  eyes,  and  has  miscalculated  the  danger,  he  may  still  be  free  from  fault 
♦  ♦  •  But  it  is  a  very  different  thing  to  say  that  he  is  not  bound  to  look 
at  all." 

It  must  be  remembered  that  the  court  was  dealing  with  the  situation 
where  the  rights  of  the  plaintiff,  a  pedestrian,  and  those  of  the  owner 
of  the  wagon,  were  equal,  while  in  the  case  under  consideration  the 
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car  had  the  paramount  right  of  way.  Certainly  if  the  plaintiff  started 
to  drive  onto  the  track  when  the  car  was  60  feet  away,  it  could  not  be 
said  that  his  looking  would  have  been  of  no  avail,  and  therefore  the 
court  would  have  been  compelled  to  charge  that,  if  he  failed  to  look 
for  the  approaching  car,  he  would  have  been  guilty  of  negligence  as 
a  matter  of  law. 

We  think  that  the  judgment  and  order  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event    All  concur. 


(96  Misc.  Rep.  42) 

In  re  NEWPORT  AVE.  IN  CITY  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  Kings  County.    June,  1916.) 

Costs  ^==>91 — Persons  Entitled — Joint  Defendants — "With  Costs." 

Under  Code  Civ.  Proe.  §  3240,  providing  that  costs  in  a  special  proceed- 
ing may  be  awarded  to  any  party  in  the  discretion  of  the  court,  In  a  con- 
demnation proceeding  opposed  by  six  respondents,  the  only  Issue  being 
the  right  of  the  city  to  condemnation,  where  the  Ck>urt  of  Appeals  af- 
firmed an  order  dismissing  the  city's  petition  for  the  appointment  of  com- 
missioners, "with  costs,"  the  provision  "with  costs"  means  that  but  one 
bill  of  costs  was  to  be  allowed. 

[Ed.  Note.*— SVir  other  cases,  see  Costs,  Cent.  Dig.  |$  356-368;  Dea  Dig. 
«s»91. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
With  Ck)sts.] 

In  the  matter  of  the  appb'cation  of  the  City  of  New  York,  relative  to 
acquiring  title,  etc.,  to  Newport  Avenue,  etc.  On  motion  for  a  review 
of  the  taxation  of  costs.    Motion  to  retax  costs  granted. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Joel  J.  Squier  and 
John  J.  Kearney,  both  of  New  York  City,  of  counsel),  for  motion. 

Lynn  C.  Norris,  of  Brooklyn,  for  Neponsit  Realty  Co.  and  Neponsit 
Building  Co. 

H.  Gordon  Pierce,  of  Rochester,  for  West  Rockaway  Land  Co. 

Joseph  F.  Keany,  of  New  York  City,  for  Ocean  Electric  Ry.  Co. 

Charles  T.  Russell,  of  New  York  City,  for  New  York  &  N.  J. 
Telephone  Co. 

Lord,  Day  &  Lord,  of  New  York  City,  for  Queens  County  Water 
Co. 

Davison  &  Underhill,  of  Brooklyn,  for  Queens  Borough  Gas  & 
Electric  Co. 

CROPSEY,  J.  The  city  moves  for  a  review  of  the  taxation  of  costs 
as  made  by  the  county  clerk  of  Queens  county.  The  question  is 
whether  each  of  the  six  respondents  was  entitled  to  tax  a  separate 
bill  of  costs  upon  the  decision  of  the  Court  of  Appeals.  The  proceed- 
ing was  the  usual  one  brought  by  the  city  to  acquire  title  for  the 
opening  of  certain  streets.  It  was  opposed  by  all  of  the  respondents, 
who  contended  that  the  petition  of  the  city  for  the  appointment  of 
commissioners  should  be  dismissed.  Upon  the  hearing  at  Special  Term 
the  court  did  dismiss  the  petition,  and  this  action  was  affirmed  by  the 
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Appellate  Division  and  by  the  Court  of  Appeals;  the  latter  decision 
affirming  the  order  of  the  Appellate  Division  "with  costs."  There 
was  no  direction  by  that  court  that  each  respondent  was  entitled  to 
a  full  bill  of  costs.  The  county  clerk,  over  the  protest  of  the  cor- 
poration counsel,  taxed  a  full  bill  of  costs  for  each  of  the  respondents. 

It  seems  to  be  conceded  by  all  of  the  respondents  that,  if  this  were 
an  action  at  law  and  the  Court  of  Appeals  had  affirmed  the  judgment 
of  the  lower  court,  "with  costs,"  only  one  bill  of  costs  could  have 
been  taxed.  Smyth  v.  City  of  N.  Y,,  203  N.  Y.  584,  96  N.  E.  1130. 
See  also  Fischer  v.  Langbein,  31  Hun,  272.  It  also  seems  to  be  con- 
ceded that,  had  the  action  been  one  in  equity  and  a  similar  decision 
made,  but  one  bill  of  costs  could  have  been  taxed.  Van  Gelder  v.  Van 
Gelder,  84  N.  Y.  658.  But  it  is  contended  that  in  a  condemnation  pro- 
ceeding the  same  effect  should  not  be  given  to  a  similar  decision  of 
the  Court  of  Appeals.    Just  why  that  should  be  so  may  not  be  clear. 

The  question  arising,  as  this  does,  is  not  what  costs  might,  or  even 
should,  have  been  allowed.  The  sole  question  is  what  costs  actually 
were  allowed.  Costs  in  a  special  proceeding  "may  be  awarded  to  any 
party,  in  the  discretion  of  the  court"  (section  3240,  Civil  Code),  so 
whether  any  costs  would  be  allowed  in  this  proceeding  upon  the  af- 
firmance by  the  Court  of  Appeals  was  discretionary  with  that  court. 
It  could  have  affirmed  the  order,  without  costs,  or  could  have  granted 
costs  to  one  or  more  of  the  parties.  What  it  did  do  was  to  affirm  the 
order,  "with  costs."  Such  a  provision,  the  Court  of  Appeals  itself 
seems  to  have  said,  means  that  but  one  bill  of  costs  was  allowed.  Van 
Gelder  v.  Van  Gelder,  84  N.  Y.  658;  Smyth  v.  City  of  N.  Y.,  203  N. 
Y.  584,  96  N.  E.  1130. 

It  is  urged,  however,  that  such  a  meaning  should  not  be  given  where 
the  proceeding  is  one  for  the  condemnation  of  property,  because  in 
such  proceedings  there  is  no  identity  of  respondents'  interests;  their 
interests  being  separate.  Even  if  this  were  so,  while  it  might  be  a 
sufficient  reason  why  the  court,  having  the  power  to  award  costs,  might 
grant  them  to  each  respondent,  it  would  seem  to  be  no  reason  for  con- 
struing the  decision  of  a  court,  which  affirmed  an  order  "with  costs," 
to  read  "with  costs  to  each  respondent."  Especially  would  this  seem 
to  be  so  when  we  find,  as  we  do,  the  Court  of  Appeals  in  a  number  of 
cases  specifically  awarding  costs  to  "each  of  rfie  appellants  filing  a 
separate  brief,"  "to  each  defendant  appearing  separately  in  this  court 
and  filing  brief,"  "to  all  parties  appearing  in  this  court  and  filing 
briefs,"  "to  each  of  the  appellants,"  thus  showing  that,  when  they 
intend  more  than  one  bill  of  costs  to  be  allowed,  they  sav  so.  Matter 
of  Grade  Crossing  ComVs  of  Buffalo,  207  N.  Y.  52,  100  N.  E.  714, 
Ann.  Cas.  1914C,  271 ;  Warth  v.  Moore  Blind  Stitcher  Co.,  et  al.,  207 
N.  Y.  673,  100  N.  E.  1135;  Emmet  et  al.  v.  Runyon  et  al.,  208  N. 
Y.  626,  102  N.  E.  1102;  Rasquin  et  al.  v.  Hamersley  et  al.,  208  N.  Y. 
630,  102  N.  E.  1112;  Bloodgood  v.  Lewis,  209  N.  Y.  95,  102  N.  E. 
610;  Matter  of  Grade  Crossing  Com'rs  of  Buffalo,  209  N.  Y.  139,  102 
N.  E.  552.  It  will  be  noticed  that  some  of  these  cases  were  proceed- 
ings similar  to  the  present  one. 

But  the  main  question  seems  to  have  been  decided  adversely  to  these 
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views,  and  the  decision,  having  been  affirmed  by  the  Appellate  Division, 
is  of  course  controlling  here.  Matter  of  City  of  N.  Y.,  62  Misc.  Rep. 
61,  114  N.  Y.  Supp.  681,  affirmed  129  App.  Qiv.  929,  114  N.  Y.  Supp. 
681.  So,  if  this  proceeding  comes  within  the  provisions  of  that  deci- 
sion, the  clerk's  allowance  of  the  separate  bills  of  costs  was  correct. 
But  does  it  come  within  the  authority  cited  ? 

In  the  opinion  in  question  (62  Misc.  Rep.  63,  114  N.  Y.  Supp.  681) 
it  was  said  that  the  decisions  which  held  that  but  one  bill  of  costs 
could  be  taxed  upon  an  affirmance  "with  costs"  did  not  apply  to  the 
condemnation  proceeding  in  question,  because  the  interests  of  each 
property  owner  were  separate,  "and  a  distinct  question  arises  between 
the  party  seeking  condemnation  and  the  owners  of  each  separate  paf"- 
cel."  That  evidently  was  the  basis  of  the  decision,  although  the  opin- 
ion, on  page  64  of  62  Misc.  Rep.,  on  page  682  of  114  N.  Y.  Supp.,  seems 
to  indicate  that  the  justice  construing  the  view  of  the  taxation  of  costs 
thought  that  costs  should  have  been  allowed  to  each  respondent.  The  • 
question,  however,  as  has  been  stated,  is  not,  and  in  the  cases  cited  was 
not,  what  costs  should  have  been  allowed,  but  merely  what  costs  were  in 
fact  awarded.  In  the  case  cited,  the  decision  in  New  York,  West 
Shore  &  Buffalo  R.  Co.,  28  Hun,  505,  was  held  not  to  be  controlling. 
That  was  a  condemnation  proceeding  in  which  the  owner  and  tenant 
of  the  property  appeared  and  disputed  the  right  of  the  city  to  main- 
tain the  proceeding.  In  the  Court  of  Appeals  the  owner  and  tenant 
were  successful,  and  the  proceeding  was  dismissed,  "with  costs."  The 
question  then  arose  whether  the  owner  and  the  tenant  were  each  en- 
titled to  a  bill  of  costs.  The  General  Term  held  that  they  were  not; 
that  the  affirmance  by  the  Court  of  Appeals,  "with  costs,"  meant  one 
bill  of  costs. 

That  case  is  distinguished  in  Matter  of  City  of  N.  Y.,  62  Misc.  Rep. 
at  page  64,  114  N.  Y.  Supp.  681,  on  the  ground  that  the  interests  of 
the  owner  and  the  tenant  were  "identical."  If  that  was  a  sufficient 
ground  for  failing  to  follow  the  General  Term  decision,  then  surely 
the  decision  in  Matter  of  City  of  New  York  cannot  be  followed  here, 
for  concededly  the  interests  of  all  the  respondents  were  "identical"  in 
the  only  issue  raised  or  litigated  in  this  proceeding.  The  only  question 
was  the  right  of  the  city  to  condemnation.  This  right  each  of  the 
respondents  challenged,  and  from  the  inception  of  the  proceeding  the 
respondents  were  successful;  the  Special  Term,  Appellate  Division, 
and  finally  the  Court  of  Appeals  all  deciding  in  their  favor.  There 
never  was  any  question  raised  of  the  value  of  the  property  so  to  be 
taken,  nor  was  there  any  conflict  of  interest  among  the  respondents. 

As  the  case  of  N.  Y.,  West  Shore,  etc.,  R.  R.,  28  Hun,  505,  was  not 
overruled  by  Matter  of  City  of  New  York,  129  App.  Div.  929,  114 
N.  Y.  Supp.  681,  but  was  merely  distinguished  in  the  only  opinion 
written  in  that  case  (62  Misc.  Rep.  61,  114  N.  Y.  Supp.  681),  and  as 
this  question  clearly  comes  within  the  decision  in  the  former  case, 
and  not  within  that  in  the  latter,  the  former  authority  must  be  held  to 
be  controlling. 

"^^t  motion  to  retax  the  costs  must  be  granted,  and  the  clerk  is  di- 
rected to  retax  them  by  allowing  only  one  bill  of  costs.  Settle  order 
on  notice. 
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(06  Misc.  Rep.  62) 

CITY  OF  NEW  YORK  ▼.  WOODHAVEN  GASLIGHT  CO. 

(Supreme  Court,  Special  Term,  Kings  CJounty.    June,  1916.) 

1.  Gas  ^=»7(2)— Laying  Gas  Mains— New  York  Charter. 

By  Greater  New  York  CJharter  (Laws  1901,  c.  466)  §§  388,  391,  the  bor- 
ough president  has  the  power  to  issue  permits  to  open  streets,  and  by 
section  469  the  commissioner  of  water  supply,  gas,  and  electricity  has 
power  to  regulate  and  control  the  laying  of  gas  mains,  etc.,  but  not  power 
to  issue  a  permit  to  open  a  street  to  lay  gas  mains,  though  they  cannot  be 
laid  without  his  approval.  To  lay  mains  a  gaslight  company  must  get 
the  permission  of  the  borough  president  to  open  the  street,  and  also  get 
that  of  the  commissioner  of  water  supply,  gas,  and  electricity  as  to  the 
location  and  manner  of  laying  the  mains ;  neither  the  president  nor  the 
commissioner  being  able  to  prescribe  the  conditions  upon  which  the  other 
may  grant  his  permission. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent.  Dig.  |  2;  Dec.  Dig. 
<S=»7(2).] 

2.  Municipal  Corpobations  ^=s>682(4) — Laying  Gas  Main&— Imposition  of 

Condition. 

The  commissioner  of  water  supply,  gag,  and  electricity.  In  granting  per- 
mission to  a  gaslight  company  as  to  the  location  and  manner  of  laying 
its  pipes,  having  power  to  regulate  and  control  the  laying  of  gas  mains, 
can  properly  impose  any  reasonable  condition,  as  that  the  company  shall 
pay  the  reasonable  cost  of  inspection  of  the  work. 

[£d.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1470;  Dec.  Dig.  «==>682(4).] 

Action  by  the  City  of  New  York  against  the  Woodhaven  Gaslight 
Company.    Plaintiff's  motion  for  injunction  granted. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Edward  S.  Ma- 
lone,  of  New  York  City,  of  counsel),  for  plaintiff. 

CuUen  &  Dykman,  of  Brooklyn  (Jackson  A.  Dykman,  of  Brooklyn, 
of  counsel),  for  defendant. 

CROPSEY,  J.  The  city  seeks  to  enjoin  the  defendant  from  opening 
a  public  street  in  the  borough  of  Queens  for  the  purpose  of  installing, 
repairing,  or  maintaining  any  gas  mains  therein  not  now  in  use  by  the 
public.  The  defendant  has  not  obtained  from  the  department  of  water 
supply,  gas,  and  electricity  of  the  city  any  permit  for  the  doing  of  such 
work,  and  the  absence  of  such  permit  or  consent  is  the  basis  of  this 
action.  A  permit,  however,  has  been  granted  by  the  borough  president 
of  Queens  to  the  defendant  to  open  tlie  street  in  question  for  the  pur- 
pose of  relaying  its  main  and  service  pipes.  This  permit  provides  that 
the  work  shall  be  done  under  such  reasonable  regulations  as  the  com- 
missioner of  water  supply,  gas,  and  electricity  may  prescribe,  except 
that  the  holder  of  the  permit  shall  not  be  required  to  pay  for  the  serv- 
ices of  any  inspector  not  appointed  under  the  jurisdiction  of  the 
borough  president. 

[1]  The  duties  and  powers  of  the  borough  president  and  of  the 
commissioner  in  question  are  clear  and  separate.  Neither  can  restrict 
or  circumscribe  the  other.  The  borough  president  has  the  power  to 
issue  permits  to  open  the  streets.    Charter,  §§  383,  391 ;  Rapid  Transit 

^s»For  other  cases  see  same  topic  A  KST-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexei 
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Subway  Con.  Co.  v.  Coler,  121  App.  Div.  250,  253,  105  N.  Y.  Supp. 
824.  The  commissioner  has  the  power  to  regulate  and  control  the  lay- 
ing of  gas  mains,  etc.  Charter,  §  469 ;  Ghee  v.  Northern  Union  Gas 
Co.,  158  N.  Y.  510,  522,  525,  53  N.  E.  692. 

"The  claim  of  the  corporation  counsel  that  the  commissioner  also  has 
the  power  to  issue  a  permit  to  open  the  street  for  the  purpose  of  laying 
gas  mains  seems  not  to  be  justified.  This  is  clearly  indicated  by  the 
provisions  of  the  charter,  which  expressly  give  the  comnussioner  such 
power  where  electric  mains  or  conduits  are  to  be  located  under  the  city 
streets,  but  do  not  give  it  for  the  laying  of  gas  mains  (section  469) ; 
and  the  fact  that  the  commissioner  has  no  such  power  with  reference 
to  the  laying  of  gas  mains  has  been  expressly  decided  (People  ex  rel. 
Q.,  B.,  G.  &  El.  Co.  V.  Connolly,  89  Misc.  Rep.  555,  153  N.  Y.  Supp. 
721).    But  this  question  seems  really  to  be  unimportant. 

The  commissioner  does  have  control  over  the  laying  of  gas  mains  and 
they  cannot  be  laid  without  his  approval.  Ghee  y.  Northern  Union 
Gas  Co.,  158  N.  Y.  510,  522,  525,  53  N.  E.  692.  Whether  he  in  fact 
can  issue  a  ''permit''  is  really  immaterial,  although  it  would  seem  that 
that  is  what  it  amounts  to,  for  clearly  the  laying  of  the  gas  mains  can- 
not be  done  without  his  permission,  and  it  is  subject  to  his  approval. 

In  order  to  la3r  its  mains,  the  defendant  must  get  the  permission  of 
the  borough  president  to  open  the  street,  and  it  must  also  get  the  per- 
mission of  the  commissioner  as  to  the  location  and  manner  of  laying 
the  pipes.  Either  permission,  without  the  other,  serves  no  purpose. 
Both  must  be  secured  before  the  work  can  legally  be  done.  People  ex 
rel.  Q.,  B.,  G.  &  El.  Co.  v.  Connolly,  89  Misc.  Rep.  555,  153  N.  Y. 
Supp.  721 ;  Ghee  v.  Northern  Union  Gas  Co.,  158  N.  Y.  510,  525,  53 
N.  E.  692.  The  orderly  way  would  seem  to  be  for  the  gas  company 
first  to  get  the  commissioner's  permission  and  then  the  permission  of 
the  borough  president.  The  permit  from  the  latter  alone  is  ineffective, 
and  the  mains  cannot  be  laid  under  it  without  the  permission  of  the 
commissioner.  Nor  can  either  the  borough  president  or  the  commis- 
sioner prescribe  the  conditions  upon  which  the  other  may  grant  his 
permission. 

[2]  The  ccwnmissioner,  having  the  power  to  regulate  and  control  the 
laying  of  gas  mains,  can  properly  impose  any  reasonable  condition,  and 
inspection  is  one.  Schummacher  v.  City  of  N.  Y.,  166  N.  Y.  103,  108, 
109,  59  N.  E.  773;  Rapid  Transit  Subway  Con.  Co.  v.  Coler,  121  App. 
Div.  250,  255,  105  N.  Y.  Supp.  824.  The  requirement  that  the  gas 
company  pay  the  reasonable  cost  of  the  inspection  is  a  reasonable  con- 
dition to  impose.  People  ex  rel.  Con.  Subway  Co.  v.  Monroe,  35  App. 
Div.  542,  547,  548,  83  N.  Y.  Supp.  382,  affirmed  176  N.  Y.  567,  68  N.  E. 
1122.  This  does  not  mean,  however,  that  the  gas  company  must  pay 
for  inspectors  who  do  not  inspect. 

The  papers  presented  on  this  application  reveal  a  serious  question. 
The  gas  company  present  affidavits  showing  that  the  commissioner's  in- 
spectors have  not  worked,  or  have  worked  but  little,  although  the  gas 
compsmy  has  been  charged  by  the  commissioner  for  the  full  pay  of 
these  inspectors.  If  the  inspectors  did  not  inspect,  of  course  the  gas 
company  should  not  be  required  to  pay,  and  the  city  would  not  be 
getting  protection  it  is  entitled  to  have,  which  comes  from  a  proper  in- 
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spection.  The  gas  company's  papers  show  that  much  of  its  work,  done 
during  the  months  of  March,  April,  and  May,  was  wholly  uninspect- 
ed by  any  representative  of  the  commissioner ;  that  one  of  the  inspec- 
tors for  whose  services  it  has  been  charged  spent  only  19  hours  during 
those  3  months  in  actual  work,  the  days,  hours,  and  months  being 
given ;  and  that  the  other  inspector,  for  whom  also  it  has  been  charged, 
never  appeared  on  the  work  during  those  months.  The  daily  reports 
of  these  inspectors  show  they  worked  8  hours  each  day,  except  Satur- 
days. They  show  an  arrival  at  8  a.  m.,  a  leaving  at  12  m.,  an  arrival 
again  at  1  p.  m.,  and  a  leaving  at  5  p.  m.  This  is  the  invariable  show- 
ing, and  a  regularity  such  as  tibis  would  indicate  would  seem  suggestive 
of  inaccuracy. 

But  these  daily  reports  must  be  inaccurate  upon  the  inspector's  own 
affidavit,  for  he  says  he  inspected  several  jobs  almost  every  day,  while 
the  majority  of  the  reports  show  the  contrary;  and  his  affidavit  also 
says  he  spent  much  time  trying  to  find  out  where  the  work  was  being 
done,  although  his  reports  show  him  actually  inspecting  all  day.  The 
other  inspector,  who  according  to  the  affidavits  of  the  defendant  did  not 
appear  on  any  job  during  those  3  months,  spent,  according  to  his  daily 
reports,  considerable  time  on  "general  inspection,"  but  of  what  or 
where  is  not  stated. 

This  inspector  says  he  is  a  supervising  inspector.  As  his  entire  pay 
has  been  charged  to  the  defendant,  he  must  have  been  supervising  only 
the  inspector  engaged  upon  defendant's  work,  namely,  the  one  inspec- 
tor who  seems  to  have  been  charged  with  that  duty ;  that  is,  it  seems 
there  was  one  inspector  to  inspect  the  work  and  this  additional  in- 
spector to  inspect  him.  There  is  a  conflict  in  the  affidavits,  but  the  situ- 
ation is  one  which  seems  to  call  for  some  action  on  the  part  of  those 
interested.  It  is  to  be  hoped  that  the  daily  reports  of  these  inspectors 
are  of  more  value  to  the  head  of  their  department  than  they  seem  to  be 
on  their  face. 

As  the  defendant  cannot  lay  its  ga^  mains  without  the  permission  of 
the  commissioner,  and  as  that  admittedly  has  not  been  obtained,  the 
motion  must  be  granted.  The  defendant  will  be  restrained  from  laying 
its  mains  unless  and  until  the  approval  of  the  commissioner  is  obtained, 
to  the  giving  of  which  approval  he  may  attach  any  reasonable  condition, 
including  the  requirement  that  the  defendant  pay  not  to  exceed  $100  a 
month  for  each  inspector  for  services  actually  rendered  in  connection 
with  defendant's  work. 


(96  Misc.  Rep.  47) 

HOOPER  V.  CITY  OF  NEW  YORK  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.     June,  1016.) 

1.  Pleading  ^=»3e7(5) — Amendment  to  Cube  Uncertainty. 

Code  Clv.  Proc.  §  546,  providing  that  the  court  may  require  a  pleading 
to  be  made  definite  and  certain  by  amendment,  where  one  or  more  of  Its 
denials  or  allegations  are  so  Indefinite  or  uncertain  that  the  precise  mean- 
ing or  application  thereof  is  not  apparent,  applies  to  answers  as  well  as 
to  complaints. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §§  1174%,  1183; 
Dec.  Dig.  <6=s»367(5).] 

^EpFor  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes. 
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2.  PifADiiro  ^=>3e7(5)— Motion  to  Amend— Pbopbiety  of  Pjiqgbdurs. 

A  motion  to  compel  an  amendment  of  a  pleading  by  making  it  definite 
and  certain,  and  not  a  bill  of  particulars,  Is  the  proper  procedure  where 
the  InfonuatLon  sought  is  a  material  fact  of  the  cause  of  action  or  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §{  1174%,  1183; 
Dec.  Dig.  <8=»367(5).] 

3.  Quixting  Title  ^=>37(1) — Pleading — Answeb — ^Indefiniteness. 

In  an  action  to  compel  the  determination  of  a  claim  to  realty  against 
the  city  of  New  York,  under  Ck)de  Civ.  Proc.  |  1838,  section  1639,  prorid- 
ing  that  the  complaint  must  set  forth  facts  showing  plaintiff's  right,  etc., 
with  the  source  from  which  his  title  immediately  accrued  to  him,  and 
section  1641,  permitting  a  defendant  to  plead  its  title,  but  providing  that 
It  must  do  so  "as  in  a  complaint  for  the  same  cause  of  action,"  where  de- 
fendant's answer  stated  that  its  title  came  through  charters  or  patents 
granted  by  colonial  Governors  of  the  province  of  New  York,  and  also  by 
virtue  of  the  several  Constitutions  and  laws  of  the  state  of  New  York, 
without  mentioning  dates  or  names,  such  answer  should  have  stated  what 
colonial  Governors  granted  the  charter,  whether  it  was  recorded  and 
where,  and  what  law  of  the  state  vested  defendant  with  title. 

[Ed,  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  |  78;  Dec. 
Dig.  <S=»37(1).] 

4.  Public  Lands  $=s>163 — Gbants  fbou  Sovebeions. 

Grants  from  the  sovereign,  unlike  those  from  a  private  individual,  must 
be  recorded  to  be  valid. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  ${  460-465; 
Dec  Dig.  <g=»163.] 

tK  Statutes  ^=5>280— Pbivate  Statute — Pleading. 

A  private  act  of  the  Le^slature  must  be  pleaded,  under  Code  Civ.  Proc. 
S  530,  providing  that  it  is  sutficient  to  designate  the  statute  by  its  chap- 
ter, year  of  passage,  title,  etc. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  S  379;  Dec.  Dig. 
€s»280.} 

Action  by  Hannah  McCune  Hooper  against  the  City  of  New  York 
and  others.  On  motion  to  compel  defendant  City  to  make  part  of  its 
answer  definite  and  certain,  as  provided  by  Code  Civ.  Proc.  §  546. 
Motion  granted. 

Francis  J.  Byrne,  of  New  York  City,  for  plaintiff. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  Qohn  J.  Mead,  of 
Brooklyn,  of  counsel),  for  defendant. 

CROPSEY,  J.  This  action  is  brought  under  section  1638  of  the 
Civil  Code.  The  complaint  sets  forth  plaintiff's  claim  and  gives  with 
specification  the  manner  in  which  she  acquired  her  title,  as  required  by 
section  1639.  The  answer  of  the  city,  in  addition  to  denying  the 
material  allegations  of  the  complaint,  pleads  as  a  defense  that  the  city 
has  titje  to  the  property  involved,  and  demands  judgment  barring  the 
plaintiff  from  possession  and  adjudging  that  the  city  is  entitled  to  pos- 
session.   Paragraph  8  of  the  answer  reads  as  follows : 

"(8)  That  the  sources  from  which  the  city  of  New  York  derives  its  title  to 
such  premises  are  the  charters  or  i)atents  granted  to  the  freeholders  and  in- 
habitants of  the  town  of  Gravesend,  by  the  colonial  Governors  of  the  province 
(sic?)  of  New  York,  pursuant  to  the  authority  in  them  vested  by  the  Crown 
and  Parliament  of  Great.  Britain,  and  also  by  virtue  of  the  several  Constitu- 
tions and  laws  of  the  state  of  New  York." 

^=»For  oth«r  cases  sm  same  topic  A.  KSY-NUMBBK  in  aU  Key-NumlMred  DigesU  ft  Indeses 
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[1,  2]  This  motion  is  to  compel  the  defendant  the  city  of  New  York 
to  make  this  part  of  its  answer  definite  and  certain,  as  provided  by  sec- 
tion 546  of  the  Civil  Code.  That  section  applies  to  answers  as  well 
as  to  complaints.  Rouget  v.  Haight,  57  Hun,  119,  10  N.  Y.  Supp. 
751.  While  at  times  there  seems  to  have  been  some  uncertainty  when 
such  motions  were  the  proper  remedy  and  when  bills  of  particulars 
should  be  sought,  the  general  rule  is  that  a  motion  to  compel  an 
amendment  of  the  pleading  by  making  it  definite  and  certain  is  the 
proper  procedure,  where  the  information  sought  is  a  material  fact  of 
the  cause  of  action  or  defense.  Warner  v.  James,  94  App.  Div.  257,  87 
N.  Y.  Supp.  976;  Dumar  v.  Witherbee,  Sherman  &  Co.,  88  App.  Div. 
181,  184,  84  N.  Y.  Supp.  669;  Smith  v.  Irwin,  45  Misc.  Rep.  262,  266, 
92  N.  Y.  Supp.  170. 

[3]  In  tlie  case  at  bar  the  plaintiff  asks  that  the  dates  of  the  char- 
ters be  given  and  the  specific  reference  to  their  recording.  Section 
1641  of  the  Civil  Code  permits  a  defendant  in  an  action  of  this  nature 
to  plead  its  title,  but  provides  that  it  must  do  it  **as  in  a  complaint  for 
the  same  cause  of  action."    And  section  1639  says  a  complaint  must — 

"set  forth  foots  showing:  1.  The  plaintiff's  right  to  the  real  property; 
whether  his  estate  therein  Is  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten ;  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  toith  the 
source  from  or  means  l)y  which  his  title  immediately  accrued  to  him,** 

The  answer  does  not  give  with  any  definiteness  the  "source"  of 
the  city's  title,  or  the  "means"  by  which  it  "immediately  accrued"  to 
it.  It  says  that  defendant's  title  came  through  "charters  or  patents" 
granted  "by  the  colonial  Governors  of  the  province  of  New  York," 
and  also  "by  virtue  of  the  several  Constitutions  and  laws  of  the  state 
of  New  York."  Not  a  date  is  given;  not  a  name  is  mentioned;  no 
reference  is  made  that  would  enable  the  plaintiff  to  know  really  what 
the  city  does  claim.  The  language  is  about  as  broad  and  indefinite 
as  could  be  imagined.  What  colonial  Governor  granted  the  charter? 
Was  it  recorded?  And  where?  What  law  of  this  state  vested  the 
city  with  title? 

[4]  These  and  other  matters  should  be  stated.  Whether  the  charter 
or  patent  was  filed  or  recorded  may  be  material  upon  the  question  of 
the  validity  of  the  city's  title.  It  was  the  law  of  England  that  the 
crown  could  alienate  only  by  recorded  documents.  The  Duke  of 
York's  Laws,  promulgated  in  1664,  provide  for  such  a  record.  Colonial 
Laws,  vol.  1,  pp.  31,  62,  77.  This  provision  was  continued  in  force  by 
the  state  Constitution.  See  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Brockway 
B.  Co.,  158  N.  Y.  470,  53  N.  E.  209.  And  the  courts  have  recognized 
this  difference  between  grants  from  the  sovereign  and  from  a  private 
individual,  holding  that  9ie  former  myst  be  recorded  to  be  valid.  Mc- 
Kineron  v.  Bliss,  31  Barb.  180,  182;  Bledsoe's  Devisees  v.  Wells, 
4  Bibb  (Ky.)  329;  N.  Y,  C.  &  H.  R.  R.  Co.  v.  Brockway  Brick  Co.,  10 
App.  Div.  387,  389,  41  N.  Y.  Supp.  762,  affirmed  158  N.  Y.  470, 
53  N.  E.  209. 

While  no  case  has  been  found  that  relates  to  the  Code  sections  in 
question  here,  or  to  the  situation  created  by  the  city's  answer,  there 
are  a  number  of  authorities  which  justify  and  require  the -granting 
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of  this  motion.  It  has  been  held  that  such  a  motion  is  proper  to  re- 
quire a  reply  to  state  whether  a  judgment  for  costs  (set  up  as  a 
cotmterclaim)  had  been  paid  before  or  after  suit  was  begun  (Bennett 
V.  Lawrence,  71  App.  Div.  413,  75  N.  Y.  Supp.  902);  to  require  a 
complaint  to  set  forth  what  regulations  the  defendant  is  alleged  to 
have  disregarded,  and  by  whom  they  were  made,  which  are  charged  as 
a  basis  of  recovery  in  an  action  for  negligence  (Harrington  v.  Still- 
man,  120  App.  Div.  659,  105  N.  Y.  Supp.  75);  to  require  a  com- 
plaint to  state  the  date  or  dates  of  publication  in  a  libel  action,  so  it 
might  appear  if  more  than  one  cause  of  action  was  pleaded  (Cerro  De 
Pasco  Co.  V.  Haggin,  106  App.  Div.  401,  94  N.  Y.  Supp.  593) ;  to  re- 
quire a  complaint  to  state  if  the  contract  sued  on  was  in  writing,  to 
enable  defendant  to  plead  the  statute  of  frauds  (First  Presbyterian 
Church  V.  Kennedy,  72  App.  Div.  82,  76  N.  Y.  Supp.  284) ;  to  require 
a  complaint  to  state  if  note  sued  upon  was  transferred  to  plaintiff 
before  or  after  maturity  (McGehee  v.  Cooke,  55  Misc.  ^Rep.  40,  105 
N.  Y.  Supp.  60) ;  to  require  a  complaint  to  state  the  specific  real  estate 
claimed  to  have  been  conveyed  and  the  kind  and  quantity  of  personal 
property  transferred  (Brinkerhoff  v.  Perry,  59  How.  Prac.  156,  note). 

[B]  The  language  of  section  1639  evidently  intends  that  the  source 
of  the  party's  title  should  be  given  specifically.  It  would  serve  no 
useful  purpose  otherwise.  If  a  statement,  that  title  came  from  the 
state,  or  by  act  of  the  Legislature,  without  giving  any  particulars,  was 
a  compliance  with  the  provision,  the  latter  would  seem  to  be  an  un- 
necessary requirement.  The  object  is  to  require  the  particvilars  of 
the  title  to  be  given.  If  the  act  of  the  Legislature  was  a  general  stat- 
ute, then  that  statute  should  be  named.  If  it  was  a  private  act,  then 
it  should  be  pleaded,  as  the  Code  provides.    Section  530. 

Motion  granted,  with  $10  costs.    Settle  order  on  notice. 


(95  Mlfic.  Rep.  706) 

PURDY  V.  WILKINS  et  al. 

(Supreme  CJonrt,  Special  Term,  Albany  County.    June  8,  1916.) 

1,  Mortgages  ^=3»559(3) — Fobeclosurb  by  Action — Deficiency. 

There  can  be  a  deficiency  Judgment  only  when  the  mortgagee  has  en- 
deaTored  to  collect  the  debt  ont  of  the  land  pledged,  for  the  land  con- 
stitutes the  primary  fund  for  the  payment  of  the  debt 

[Ed.  Note.--For  other  cases,  see  Mortgages,  CJent.  Dig.  §  1692 ;  Dec.  Dig. 
«=>559(3).] 

2.  mobtgages  ^=»529(6) — ^fobeglosxtbe  by  action — sale — setting  aside — 

Inadequacy. 

Where  an  equity  in  property,  sworn  to  be  worth  from  $5,000  to  $12,000 
was  sold  for  $1,800  and  deficiency  judgment  entered  for  $1,085,  on  which 
execution  ^as  levied  to  take  mortgagor's  furniture  while  she  was  in 
jail,  on  account  of  the  gross  inadequacy  of  the  sale  price  and  mortgagee's 
conduct,  the  sale  was  set  aside  and  a  resale  ordered. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent,  Dig.  §  1540;  Dec.  Dig. 
<S=»529(6).] _^ 

^E9Por  other  cates  see  Bamo  topie  A  iOBY-NUMBBR  in  aU  Ke7*Niimb«r«d  Digeats  ft  Indexea 
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3,  MOBTGAGES    ^=>529(2)— FORKCLOSXTBB    BY    ACTION—SaIJB— SETTING    ASIDI— 
BiSCBJBTION. 

Equity  lias  discretion,  not  controlled  by  legal  rules,  to  set  aside  sales 
made  under  their  decrees,  to  relieve  against  mere  mistakes,  accidents, 
or  hardships,  or  oppressive  or  unfair  conduct  of  others,  though  such  con* 
duct  may  not  amount  to  a  violation  of  law. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Big.  |  1537;  Dec. 
Dig.  <&=»529(2).] 

Suit  by  Edward  C.  Purdy  against  Mayme  D.  Wilkins  and  another. 
On  motion  by  defendant  to  set  aside  a  judgment  of  foreclosure  and 
sale.    Sale  set  aside,  and  resale  ordered. 

Charles  B.  Templeton,  of  Albany,  for  the  motion. 

Crawford  &  Cogan,  of  Albany  (Henry  Crawford,  of  Albany,  of 
counsel),  opposed. 

HASBROUCK,  J.  The  defendant  Mayme  D.  Wilkins,  a  colored 
woman,  kept  a  disorderly  house,  and  owned  subject  to  incumbrances 
several  lots,  three  on  DaUius  street  and  three  on  Madison  avenue,  viz., 
49,  51,  and  53,  in  the  city  of  Albany.  In  making  some  improvements 
she  became  in  debt  to  the  plaintiff,  and  thereafter  she  executed  a  mort- 
gage, covering  all  of  the  above  premises,  in  the  sum  of  $950,  to  secure 
the  debt.  The  mortgage  has  been  foreclosed.  In  the  proceeding  the 
referee  to  compute  the  amount  due  reported  $970.36.  A  sale  was  had, 
and  the  plaintiff  bid  the  properties  foreclosed  in  for  $1,300,  took  title, 
and  thereafter  entered  a  judgment  of  deficiency  for  $1,085.93.  The 
deficiency  arose  because  under  the  bid  there  was  not  enough  money 
to  discharge  back  taxes  and  water  rents,  amounting  to  $1,191.69,  ex- 
penses of  sale,  $87.50,  and  unpaid  plaintiff's  costs,  $20.81.  The  prior 
liens  against  these  premises,  exclusive  of  some  unpaid  interest,  amotmt 
to  $12,800. 

[1]  Thomas  J.  Graveline,  who  has  qualified  as  a  public  expert  on 
values,  and  whose  interest  in  the  affairs  of  an  easy  victim  of  business 
rapacity  is  not  apparent,  swears  the  fair  value  of  all  these  properties 
is  $24,500,  nearly  twice  as  much  as  there  is  against  them.  There  is 
too — not  to  be  overlooked — the  judgment  of  deficiency  resulting  from 
the  amount  of  the  $1,300  bid.  There  can  only  be  a  just  judgment 
of  deficiency  where  the  mortgagee  has  endeavored  to  collect  the  debt 
out  of  the  land  pledged.  It  constitutes  the  primary  fund  for  the  pay- 
ment of  the  debt.  Here  it  seems  undisputed  that  the  plaintiff  neglected 
to  foreclose  against  No.  51  Madison  avenue,  and  therefore  is  in  no 
position  to  enter  a  judgment  for  deficiency.  Spring  v.  Haines,  21 
Me.  126. 

[2,3]  The  injustice  of  the  plaintiff's  conduct  becomes  apparent 
when  an  execution  issued  upon  such  judgment  is  used  to  take  the 
defendant's  household  furniture,  and  that  at  a  time  when,  because  of 
the  unlawful  trade  she  pursued,  she  was  sentenced  to  j^il  and  banished 
the  city.  The  plaintiff  should  have  his  money,  but  he  ought  not  to 
take  more  of  the  defendant's  property  than  is  necessary  in  satisfac- 
tion. I  think  the  proceeding  for  a  deficiency  is  unjustifiable;  that  the 
sale  of  a  property  for  $1,3(W,  whose  equity  is  sworn  to  be  worth  from 

^s»For  oUier  cosm^mo  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  DlgesU  ft  Indexes 
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$5,000  to  $12,000,  IS  grossly  inadequate.  Under  all  the  circumstances, 
I  cannot  free  myself  of  the  conviction  that  the  erring  woman,  because 
of  her  infirmities  of  character,  caught  in  legal  toils,  is  being  shorn. 
The  power  of  the  court  in  the  premises,  by  a  very  learned  and  sound 
judge,  is  described  as  follows: 

"Courts  of  equity  exercise  a  superrlaton  of  sales  made  under  their  de- 
crees, which  is  not  in  all  cases  controlled  by  legal  roles,  but  may  be  guided  by 
considerations  resting  in  discretion.  They  may  set  aside  their  own  judicial 
sales,  upon  grounds  insufficient  to  confer  upon  the  objecting  party  an  absolute 
•  ♦  •  right  to  a  resale.  They  may  relieve  against  mere  mistakes,  acci- 
dents, or  hardships,  or  oppressive  or  unfair  conduct  of  others,  though  such 
conduct  may  not  amount  to  a  violation  of  law."  Fisher  et  al.  v.  Hersey  et  al., 
78  N.  Y.  889. 

Provoked  to  the  exercise  of  discretion,  the  court  sets  aside  the  sale 
in  foreclosure  herein,  and  orders  a  resale  under  the  direction  of  Luther 
C.  Werner. 


KAUFMAN  V.  KAUFMAN. 

(Supreme  Court,  Special  Term,  New  York  County.    July  5,  1916.) 

!•  DiYOBCE  ^=3>328 — FoBEiON  Decbee  Against  Nonresident. 

While  the  courts  of  New  York  have  uniformly  protected  its  citizens 
against  divorce  decrees  obtained  by  constructive  process  in  foreign  ju- 
risdictions, they  have  not  gone  so  far  as  to  protect  a  nonresident,  and  de- 
clare void  a  decree  granted  in  a  foreign  jurisdiction  against  a  non- 
resident of  the  state;  to  avoid  a  foreign  decree  of  divorce,  it  musti  be 
shown  that  defendant  in  the  action  was  at  the  time  of  the  rendition  of 
the  decree  a  re^dent  of  New  York. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  {§  831-834;  Dec. 
Dig.  «=>328.] 

2,  Mabriage  ^=s>60(7) — Annulment — Bubden  of  Pboop. 

In  an  action  by  a  husband  to  have  his  marriage  declared  void  on  the 
ground  that  his  wife  had  a  former  husband  living  at  the  time  of  the 
marriage,  where  the  wife  had  secured  a  divorce  in  Nevada  against  her 
former  husband  on  constructive  service,  the  burden  is  on  the  plaintiff 
husband  to  estabUsh  by  clear  and  satisfactory  evidence  that  the  former 
husband  was  a  resident  of  New  York  when  the  Nevada  decree  was  ren- 
dered, so  that  the  divorce  was  inoperative. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  S  131;  Dec.  Dig. 
«8=>eO(7).] 

3.  Domicile  ^=>10 — Dstebhination  by  Coubt. 

In  a  husband's  suit  to  annul  his  marriage,  where  the  wife's  former 
husband's  domicile  Is  material,  the  court  is  not  compelled  to  accept  his 
conclusion  as  to  the  fact,  but  may  reach,  from  all  the  circumstances  of 
the  case,  a  different  conclusion. 

[Ed.  Note. — F6r  other  cases,  see  Domicile,  Cent  Dig.  S  39;  Dec.  Dig. 
'    €=»10.] 

i.  Divorce  ^=>63 — ^Domioims. 

When  a  husband  deserted  and  abandoned  his  wife  in  New  York,  their 
matrimonial  domicile  in  the  state  was  broken,  and  the  wife  was  free  to 
select  any  other  domicile  which  she  desired,  and,  after  having  established 
her  own  matrimonial  domicile  in  Nevada,  was  entitled  to  institute  an 
action  for  divorce  in  that  forum. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent.  Dig.  f§  201,  217;  Dec. 
Dig.  fgspdS.]        

^S8»For  otlier  o«sm  ■••  nni«  tople  ft  KBY-NUMBER  lo  all  Koy-Numberod  Digests  A  Indexes 
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1$.  DivoBCE  ^s>63 — Domicile. 

Where  a  wife  abandons  her  husband  In  New  York,  the  matrimonial 
Gomldle  contlimes  In  the  state,  and  she  cannot  obtain  a  valid  decree  of 
divorce  in  Nevada. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §§  201.  217;  Dec 
Dig.  ^»63.] 

^.  DivoBCS  ^==>54—- Desebtton  by  Husband. 

A  husband,  alter  wrongfuUy  deserting  his  wife  In  New  York,  cannot 
obtain  a  valid  decree  of  divorce  In  any  other  state. 

[Ed.  Note.— -For  other  cases,  see  Divorce,  Cent  Dig.  §(  190-196:  Dec. 
Dig.  ^=»54.] 

7.  DivoBCB  ^s>327 — FoBEiGN  Decbeb — Recognition. 

Where  a  wife's  former  husband  wrongfully  deserted  her  in  the  state  of 
New  York,  and  thereafter  the  wife  acquired  a  separate  domicile  In  Ne- 
vada, where  she  remained  longer  than  the  statutory  period  necessary  to 
give  its  courts  Jurisdiction  to  grant  divorce,  and  remained  there  for 
months  after  a  decree  was  granted  her,  until  she  changed  her  domicile  to 
New  York  at  the  request  of  the  party  she  subsequently  married,  the  New 
York  court  will  not  refuse  to  recognize  the  Nevada  decree  In  the  suit  of 
the  party  she  subsequently  married  to  annul  the  marriage  on  the  ground 
she  had  a  former  husband  living. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent.  Dig.  §§  831-834;  Dec. 
Dig.  «3=>327.] 

Action  by  one  Kaufman  against  one  Kaufman  to  have  declared  void 
and  to  annul  a  marriage  existing  between  plaintiff  and  defendant. 
Judgment  for  defendant,  dismissing  the  complaint  upon  the  merits. 

Milton  Dammann,  of  New  York  City  (William  Travers  Jerome,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Samuel  Ecker,  of  New  York  City  (Leo  R.  Brilles,  of  New  York  City, 
of  counsel),  for  defendant. 

SHEARN,  J.  This  action  is  brought  by  the  plaintiff  to  have  declar- 
ed void  and  to  annul  a  marriage  existing  between  the  plaintiflf  and  the 
defendant  on  the  ground  that  the  defendant  had  a  former  husband  liv- 
ing at  the  time  of  the  marriage  of  the  parties.  The  action  was  com- 
menced by  the  service  of  a  summons  on  December  25,  1915,  and  issue 
was  joined  by  defendant's  answer  on  March  11,  1916.  The  complaint 
charges  that  the  plaintiff  and  the  defendant  were  residents  of  the  state 
of  New  York,  were  married  in  the  state  of  Connecticut  on  April  15, 
1913,  that  tfiere  is  no  issue  of  said  marriage,  and  that  prior  to  the 
marriage  between  the  plaintiff  and  the  defendant  the  defendant  was 
lawfully  married  to  one  John  David  Buckley,  who  was  living  at  the 
time  of  the  marriage  between  the  plaintiff  and  the  defendant,  and  that 
such  marriage  was  in  full  force  and  effect  The  answer  denies  all  of 
the  material  allegations  of  the  complaint,  except  the  marriage  between 
the  parties,  and  that  the  defendant  had,  previous  to  such  marriage,  con- 
tracted a  lawful  marriage  with  one  John  David  Buckley,  and  sets  up 
several  defenses,  which,  in  brief,  may  be  summarized  as  follows:  (1) 
Absence  for  five  successive  years  of  the  defendant's  former  husband, 
Buckley,  without  his  whereabouts  being  known  to  the  defendant,  and 
without  knowledge  on  defendant's  part  that  said  Buckley  was  living, 
-and  that  she  contracted  her  second  marriage  in  good  faith,  believing 

•^s^For  oUier  cases  see  same  toplo  ft  KBT-NTJMBBB  In  all  Key-Numbered  DlgesU  ft  Indexes  . 
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that  her  first  husband  was  not  alive.  (2)  A  valid  decree  of  divorce  ob- 
tained by  the  defendant  in  the  state  of  Nevada,  dissolving  the  marriage 
between  her  and  Buckley.  (3)  Conduct  of  the  plaintiff  not  entitling 
him  to  equitable  relief. 

With  one  or  two  exceptions  there  was  no  dispute  as  to  the  facts 
adduced  by  the  testimony  of  all  the  witnesses  called  by  the  plaintiff  and 
the  defendant.  The  defendant,  at  the  age  of  16  years  and  10  months, 
was  married  to  John  David  Buckley  on  July  19,  1902,  in  the  city  of 
New  York.  Defendant  cohabited  with  Buckley  as  his  wife  for  slightly 
more  than  one  year  thereafter.  During  this  period  the  couple  were 
supported  by  defendant's  parents.  Budcley  never  supported  the  de- 
fendant, and  left  her  in  1903.  Buckley  resided  with  his  mother,  father, 
and  sisters  from  1903  until  he  left  the  state  of  New  York  in  July,  1910. 
Defendant  saw  Buckley  once  in  1906,  but  never  saw  or  communicated 
with  him  thereafter.  From  July,  1910,  until  shortly  before  the  trial, 
Buckley  roved  about  the  country,  pursuing  the  calling  of  vaudeville 
actor,  except  during  one  period  of  about  a  year,  when  he  worked  as 
a  machinist  in  La  Porte,  Ind.  He  resided  in  La  Porte  during  1914-15, 
and  in  Chicago  for  a  year  thereafter.  During  the  four  other  years  of 
his  six  years  absence  from  the  state  of  New  York  he  did  not  remain  in 
any  one  place  for  a  long  period  of  time.  Buckley,  who  was  produced 
by  the  plaintiff  as  a  witness,  testified  that  he  had  not  had  any  permanent 
residence  since  1909,  but  that  he  regarded  New  York  City  as  his  resi- 
dence. Nevertheless,  at  the  time  of  the  trial,  he  was  sojourning  in  Jer- 
sey City.  While  there,  evidently  awaiting  the  trial,  he  made  a  visit  to 
New  York  City  on  one  occasion  to  witness  a  baseball  game. 

The  plaintiff  and  the  defendant  knew  each  other  for  a  number  of 
years  prior  to  1911.  Plaintiff  repeatedly  urged  the  defendant  to  marry 
him.  Defendant  refused  these  offers  of  marriage,  because  she  did  not 
know  whether  Buckley  was  alive  or  dead.  Shortly  prior  to  defend- 
ant's marriage  with  plaintiff  she  endeavored  to  ascertain  whether  Buck- 
ley was  alive.  She  advertised  for  him  in  Eastern  and  Western  news- 
papers, and  consulted  an  attorney.  It  must  be  said,  however,  that  the 
inquiries  were  somewhat  superficial,  for  diligent  inquiry  would  have 
doubtless  resulted  in  ascertaining  that  Buckley  had  been  living  in  New 
York  City  until  July,  1910.  The  defendant,  in  February,  1911,  finally 
yielded  to  plaintiff's  importunities  and  decided  to  marry  him.  She 
established  a  residence  in  Reno,  Nev.,  and  there  instituted  a  suit  for  an 
absolute  decree  of  divorce  against  Buckley  in  that  state  on  the  ground 
of  desertion,  which,  so  both  the  plaintiff  and  the  defendant  honestly  be- 
lieved, would  settle  any  possible  question  that  might  arise  with  respect 
to  Buckley,  of  whom  nothing  hacHjee^j  heard  since  1906.  No  personal 
service  was  effected,  but,  on  prooi^t  service  by  publication,  a  decree  of 
absolute  divorce  was  entered  ir(jh^  Nevada  courts  in  favor  of  the 
defendant  and  against  Buckley  on  October  12,  1911.  Defendant  re- 
mained in  Nevada  for  a  considerable  period  of  time  after  the  decree, 
and  then  returned  to  New  York.  Plaintiff  advanced  to  defendant  all 
the  money  required  for  her  transportation  to  and  from  Nevada  and  for 
the  payment  of  expenses  connected  with  the  commencement  and  prose- 
cution of  the  Nevada  action.    About  a  year  and  a  half  subsequent  to 


Digitized  by 


GooQle 


22  160  NEW  YOBK  SUPPLEMENT  (Sup.  Ct 

the  Nevada  decree,  April  15,  1913,  plaintiff  and  the  defendant  inter- 
married in  the  state  of  Connecticut,  to  which  state  they  resorted  on  the 
suggestion  of  the  plaintiff,  and,  as  he  testified,  in  order  to  avoid  publici- 
ty incident  to  taking  out  a  license  in  the  city  of  New  York.  A  few  days 
after  their  marriage  in  Connecticut  they  went  abroad,  and  gave  notice 
of  the  marriage  in  the  Paris  Herald.  In  August,  1915,  differences 
arose  between  the  parties  and  they  separated,  whereupon  this  action 
was  brought. 

In  an  action  for  annulment  under  such  circumstances,  as  the  ac- 
tion is  consistent  with  entire  propriety  of  behavior  on  the  part  of  the 
wife  during  the  entire  marriage  relation,  and  as  the  result  frees  the 
husband  from  any  legal  obligation  to  support  the  wife,  although  she 
may  be  entirely  blameless,  and  as  a  decree  in  favor  of  the  plaintiff 
brands  the  defendant  as  a  bigamist  and  an  adulteress,  every  con- 
sideration requires  the  plaintiff  to  make  out  the  clearest  kind  of  a 
case.  Plaintiff  relies  upon  the  line  of  cases  holding  that  the  courts  of 
this  state  will  not  recognize  a  decree  of  divorce  rendered  in  another 
state  against  a  resident  of  this  state  who  was  not  personally  served 
with  a  summons  within  either  state. 

[1]  While  the  courts  of  this  state  have  uniformly  protected  its  cit- 
izens against  the  decrees  obtained  by  a  constructive  process  in  foreign 
jurisdictions,  they  have  not  gone  so  far  as  to  protect  a  nonresident, 
and  declare  void  a  decree  granted  in  a  foreign  jurisdiction  against  a 
nonresident  of  this  state.  If  Buckley,  the  former  husband  of  the 
defendant,  was  a  nonresident  of  this  state  at  the  time  of  the  rendition 
of  the  Nevada  decree,  the  decisions  of  this  state  refusing  to  recognize 
foreign  decrees  have  no  application.  In  order  to  avoid  a  decree  of 
divorce,  it  must  be  shown  that  the  defendant  in  that  action  was  at 
the  time  of  the  rendition  of  the  decree  a  resident  of  this  state.  Perci- 
val  V.  Percival,  106  App.  Div.  Ill,  94  N.  Y.  Supp.  909,  affirmed  186 
N.  Y.  587,  79  N.  E.  1114. 

[2,  3]  The  plaintiff  has  failed  to  sustain  the  burden  resting  on  him 
to  establish  by  clear  and  satisfactory  evidence  that  Buckley  was  a 
resident  of  this  state  at  the  time  the  Nevada  decree  was  rendered. 
While  Buckley  did  say  that  he  considered  New  York  his  home  and 
this  state  his  residence,  the  court  is  not  compelled  to  accept  his  con- 
clusion, but  may  reach,  from  all  the  circumstances  of  the  case,  a  dif- 
ferent concluision.  There  was  nothing  about  Buckley,  his  manner,  his 
mode  of  life,  or  the  circumstances  attending  his  appearance  in  assist- 
ing the  plaintiff  to  a  decree  against  the  woman  he  had  deserted,  that 
entitled  his  testimony  to  be  credited.  Instead,  all  the  circumstances 
tended  strongly  to  discredit  bin*  «|id,  his  testimony.  When  one  con- 
siders that  he  had  been  absent  Jf^W^this  state  for  six  years,  that  he 
had  settled  in  other  states  for  ai  long  as  a  year  at  a  time  on  two  oc- 
casions, that  he  had  done  nothing  consistent  with  a  residence  in  New 
York  state,  that  his  only  appearance  in  the  state  since  departing  from 
it  was  for  the  purpose  of  this  trial,  excepting  only  the  baseball  episode, 
that  although  now  claiming  a  residence  in  this  state  he  preferred  after 
an  absence  of  six  years  to  sojourn  in  Jersey  City,  instead  of  New 
York,  and  that  he  actually  testified  that  he  had  no  permanent  resi- 
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dence,  the  court  will  not  accept  his  mere  declaration  that  he  "con- 
siders" this  state  to  be  his  residence  for  the  purpose  of  annulling  an 
otherwise  legal  marriage. 

[4,  5]  There  is  another  ground  upon  which  judgment  should  go  for 
the  defendant.  Buckley  admitted  that  he  deserted  the  defendant  in 
the  state  of  New  York,  and  that  he  failed  to  support  her,  and  had 
not  contributed  anything  to  her  support  for  a  period  of  over  ten 
years.  When  Buckley  deserted  and  abandoned  his  wife  in  this  state, 
the  matrimonial  domicile  was  broken,  and  the  defendant  was  free  to 
select  any  other  domicile  which  she  desired,  and  after  having  estab- 
lished her  own  matrimonial  domicile  was  entitled  to  institute  an  ac- 
tion for  divorce  in  that  fortun.  A  different  situation  would  have  arisen 
if  the  defendant  had  abandoned  Buckley,  for  then  the  matrimonial 
domicile  would  have  continued  in  this  state,  and  she  could  not  have 
obtained  a  valid  decree  in  a  foreign  jurisdiction. 

[I]  Buckley,  after  abandoning  the  plaintiff,  could  not  obtain  a  valid 
decree  in  any  other  state,  for  he  wrongfully  deserted  his  wife.  She, 
however,  being  the  innocent  party,  and  the  New  York  matrimonial 
domicile  having  been  broken,  was  free  to  acquire  a  domicile  wherever 
she  pleased.  She  testified  that  when  she  told  the  plaintiff  that  she 
would  go  out  West,  she  stated  to  him  that  she  would  not  return.  This 
is  undisputed.  She  testified  that  plaintiff  told  her  that  she  need  not 
return;  that  he  would  go  out  West,  and  that  they  would  reside  at 
the  place  she  selected;  and  this  is  not  disputed.  She  went  to  Reno, 
Nev.,  as  she  testified,  in  the  furtherance  of  her  intention  to  live  per- 
manently in  the  West,  and  remained  there  for  months  after  the  decree 
of  divorce  was  granted,  when  at  the  request  and  repeated  solicitation 
of  the  plaintiff  she  returned  to  the  state  of  New  York.  This  is  un- 
disputed. If  the  marriage  between  the  plaintiff  and  the  defendant 
had  taken  place  immediately  after  the  Nevada  divorce,  it  would  doubt- 
less appear  that,  as  the  plaintiff  had  furnished  the  funds  for  the  di- 
vorce proceeding  and  the  journey,  the  residence  there  was  not  bona 
fide.  But  the  parties  did  not  marry  until  a  year  and  a  half  after 
the  Nevada  decree.  Under  these  circumstances,  there  is  no  reason 
why  the  court  should  reject  the  undisputed  testimony  of  the  defend- 
ant with  regard  to  the  bona  fides  of  her  domicile  in  Nevada,  especially 
upon  the  urging  of  the  plaintiff,  who,  after  assisting  the  defendant  to 
obtain  the  Nevada  decree  and  getting  her  to  marry  him  on  the  strength 
of  it,  now  seeks  to  have  the  court  declare  that  what  he  did  was  wrong 
and  in  bad  faith,  and  thus  enable  him  to  profit  by  his  own  wrong. 

[7]  Therefore,  the  former  husband  of  the  defendant  having  desert- 
ed her  in  the  state  of  New  York,  and  the  matrimonial  domicile  in  this 
state  having  been  thus  broken,  and  the  defendant  having,  as  she  had 
a  right  to  do,  acquired  a  separate  domicile  in  Nevada^  where  she  re- 
mained longer  than  the  statutory  period,  and  having  remained  there 
for  nlonths  after  the  decree  was  granted,  until  she  changed  her  domi- 
cile to  the  state  of  New  York  at  the  request  of  the  plaintiff,  this  court 
will  not  refuse  recognition  of  the  foreign  decree.  North  v.  North, 
47  Misc.  Rep.  180,  93  N.  Y.  Supp.  512,  affirmed  111  App.  Div.  921, 
96  N.  Y.  Supp.  1138,  appeal  dismissed  192  N.  Y.  563,  85  N.  E.  1113. 
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Such  being  the  case  it  is  unnecessary  to  discuss  the  further  point 
raised  by  the  defendant  that  the  conduct  of  the  plaintiff  has  been  in- 
equitable and  unconscionable,  and  that  he  is  not  entitled  to  equitable 
relief. 

Judgment  for  defendant,  dismissing  the  complaint  upon  the  merits, 
with  costs.    Findings  passed  upon.    Judgment  signed. 


(175  App.  Div.  »7) 

GLOBE  MALLEABLE  lEON  &  STEEL  CO.  et  al.  v.  NEW  YORK  CENT.  & 

H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1916.) 

Railroads  «=»222(3)— Obstbuction  of  Fiee  Appabatus-— Evidence — Suffi- 

CIENCT. 

Evidence  held  Insufficient  to  charge  defendant  raUroad  company  with 
negligence  in  obstructing  che  passage  of  fire  apparatus  across  its  tracks 
by  a  moving  fast  freight  train. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  {  722 ;    Dec.  Dig. 

«=>222(3).] 

Foote,  J.,  dissenting. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  the  Globe  Malleable  Iron  &  Steel  Company  and  others 
against  the  New  York  Central  &  Hudson  River  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed  and 
dismissed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

LeRoy  B.  Williams,  of  Syracuse,  for  appellant. 
Edward  Schoeneck  and  Jerome  L.  Cheney,  both  of  Syracuse,  and 
Clayton  I.  Miller,  of  Pulaski,  for  respondents. 

DE  ANGELIS,  J.  The  plaintiff  Globe  Malleable  Iron  &  Steel  Com- 
pany, owning  and  operating  a  plant  for  the  manufacture  of  malleable 
iron  in  the  city  of  Syracuse  (the  owner  of  the  building  and  its  con- 
tents burned),  and  its  associated  plaintiffs,  the  insurance  companies 
which  paid  losses,  have  recovered  a  judgment  against  the  defendant 
upon  the  verdict  of  a  jury  for  the  value  of  two-thirds  of  such  property 
consumed  in  a  fire  which  occurred  in  the  early  morning  of  January 
23,  1912,  owing  to  the  alleged  negligence  of  the  servants  of  the  defend- 
ant operating  a  freight  train  in  obstructing  the  passage  of  some  of 
the  fire  apparatus  of  the  city  on  its  way  over  certain  streets  to  ex- 
tinguish the  fire  which  consumed  the  property,  upon  the  theory  that 
two-thirds  of  the  property  would  have  been  saved  if  there  had  been 
no  such  obstruction. 

While  the  jury  adopted  the  theory  of  the  plaintiffs,  to  wit,  that 
two-thirds  of  the  property  destroyed  might  have  been  saved,  but  for 
the  alleged  negligence  of  the  defendant's  servants,  and  such  theory 
involves  a  considerable  degree  of  tmcertainty,  closely  approaching 
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Speculation,  and  although  some  of  the  rulings  upon  the  evidence  in- 
troduced in  support  of  the  theory  might  not  be  upheld,  the  fundamental 
question  to  be  determined  is  whether  or  not  there  was  sufficient  evi- 
dence of  defendant's  negligence  to  justify  the  recovery.  To  answer 
this  question  we  must  take  a  brief  survey  of  the  case. 

The  defendant's  tracks,  known  as  the  West  Shore  tracks,  run  east- 
erly and  westerly  through  the  northerly  part  of  the  city  and  in  locus 
in  quo  are  five  in  number,  parallel  to  each  other.  The  middle  track 
is  the  east-bound  freight  track.  The  train  claimed  to  have  obstructed 
the  passage  of  the  fire  apparatus  was  an  east-bound  freight  train, 
consisting  of  a  locomotive  and  tender  and  53  freight  cars.  It  was  a 
fast  freight  train.  The  train  did  not  stop.  The  plaintiffs'  claim  was 
that  it  should  have  stopped  and  made  a  passageway  for  the  fire  appara- 
tus by  what  is  called  cutting  the  train.  The  claim  was  further  made 
by  them  that  the  train  moved  too  slowly,  assuming  that  it  might  have 
kept  on  moving,  properly,  and  that  requests  were  made  by  some  of  the 
firemen,  addressed  to  some  of  the  men  on  the  train,  to  stop  the  train 
and  cut  it. 

Certain  streets,  which  run  northerly  and  southerly  and  among  them 
Beech  street,  Teall  avenue,  next  easterly,  and  Greenway  avenue,  which 
latter  street  is  the  easterly  boundary  of  the  city,  cross  these  tracks  at 
grade.  Between  Beech  street  and  Teall  avenue  are  Vine  street  and 
Winton  street,  which  are  streets  running  northerly  and  southerly,  but 
end  north  of  the  tracks.  Burnett  avenue  runs  easterly  and  westerly 
north  of  the  railroad,  and  is  the  nearest  street  to  the  railroad  on  the 
north.  It  is  a  paved  street,  and  is  crossed  by  Beech  street,  Teall  ave- 
nue and  Greenway  avenue,  as  well  as  by  Vine  street  and  Winton  street. 

South  of  the  railroad,  on  Beech  street,  and  about  parallel  to  the 
tracks,  were  Canal  street,  the  Erie  Canal  (crossed  by  a  high  bridge), 
East  Water  street,  the  New  York  Central  tracks  (subgrade),  and  East 
Genesee  street.  Beech  street,  Teall  avenue,  and  Greenway  avenue, 
south  of  Burnett  avenue,  are  dirt  roads.  Greenway.  avenue,  south  of 
Burnett  avenue,  is  a  cul-de-sac,  the  southerly  end  of  which  is  a  few 
feet  southerly  of  the  southerly  end  of  the  building  burned,  and  Teall 
avenue  south  of  Burnett  avenue  would  be  a  cul-de-sac  of  about  the 
same  length,  but  for  a  dirt  road  (referred  to  as  a  dump  road)  leading 
from  its  southerly  end  westerly  to  Beech  street.  This  dirt  road  is 
parallel  with  the  railroad  and  may  be  regarded  as  a  continuation  of 
Canal  street. 

The  building  in  question  was  situated  west  of  Greenway  avenue, 
and  south  of  and  within  a  few  feet  of  the  railroad,  and  was  about 
540  feet  in  length  northerly  and  southerly,  and  from  120  to  130 
feet  wide.  It  was  built  of  concrete  and  steel.  It  had  a  large  number 
of  windows,  starting  about  4  feet  from  the  ground,  and  being  14 
feet  high  and  20  feet  wide,  each.  The  roof  was  supported  by  steel 
trusses  80  feet  apart  and  was  covered  with  gravel  laid  in  tar.  On  this 
23d  day  of  January,  1912,  at  some  time  in  the  early  morning,  a  fire 
broke  out  in  the  northeasterly  part  of  the  building,  which,  proceeding 
rapidly,  consumed  by  far  the  greater  part  of  the  building  and  its  con- 
tents. 

The  fire  alarm  was  received  at  No.  7's  engine  house  and  No.  9*$ 
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engine  house  at  4:50  or  4:51.  No.  7's  engine  house  is  on  East  Fayette 
street,  between  Crouse  avenue  and  University  avenue,  and  so  soutti  of 
the  West  Shore  railroad,  and  No.  9's  engine  house  is  on  Oak  street, 
north  of  Highland  avenue,  and  so  north  of  the  West  Shore  railroad. 

No.  7's  hose  cart  responded  to  the  call,  manned  by  the  driver  and 
five  others.  The  driver  intended  to  go  east  on  East  Fayette  street  to 
Beech  street,  north  on  Beech  street  over  the  Canal  bridge  and  over  the 
West  Shore  railroad  to  Burnett  avenue,  the  paved  street,  thence  east- 
erly on  Burnett  avenue  to  Greenway  avenue,  and  thence  southerly 
on  Greenway  avenue  across  the  railroad  again  to  the  burning  build- 
ing. When  he  reached  the  West  Shore  railroad  on  Beech  street,  he 
found  the  crossing  occupied  by  this  moving  east-bound  freight  train. 
He  waited  a  minute,  and  then  went  back  to  Canal  street,  and  thence 
easterly  on  the  dirt  road  to  Teall  avenue,  thence  northerly  on  Teall 
avenue,  with  the  idea  that  he  would  cross  the  railroad  and  reach  Bur- 
nett avenue  that  way,  and  go  thence  to  the  scene  of  the  fire;  but 
when  he  got  to  the  railroad  crossing  on  Teall  avenue  he  found  the  same 
train,  still  moving  easterly,  occupying  that  crossing.  The  men  on  the 
hose  cart  then  left  the  cart  and  carried  part  of  their  hose  across  the 
block  easterly,  a  distance  of  about  700  feet,  to  Greenway  avenue, 
where  they  .adjusted  their  hose  to  a  hydrant  in  the  avenue  and  put 
a  stream  of  water  on  the  fire.  There  is  no  claim  that  any  one  on  the 
train  was  asked  to  cut  or  stop  the  train  till  it  reached  Greenway 
avenue. 

No.  ^s  hose  cart  responded  to  the  call,  coming  from  No.  9*8  engine 
house  down  to  Burnett  avenue,  thence  easterly  to  Greenway  avenue, 
and  thence  southerly  along  Greenway  avenue  to  the  railroad,  when 
its  course  was  obstructed  by  this  same  train  of  cars  passing  over  the 
crossing.  It  had  just  attached  its  hose  to  a  hydrant  on  the  north 
side  of  the  railroad  when  No.  9's  engine  arrived.  Thereupon  the  hose 
Was  attached  to  the  engine,  which  was  ready  to  cross  the  track  as 
soon  as  an  opportunity  was  afforded. 

In  this  connection  we  are  taking  the  view  of  the  evidence  most 
favorable  to  the  plaintiffs,  although  some  of  the  plaintiffs'  evidence  is 
not  very  convincing.  There  was  evidence  from  which  the  jury  might 
have  found  that  the  captain  of  engine  company  No.  9,  sitting  with  the 
driver  on  the  hose  cart,  when  No.  9's  hose  cart  arrived,  and  within 
20  feet  of  the  locomotive  as  it  passed  over  the  Greenway  avenue  cross- 
ing, called  out  to  some  man  standing  on  the  passageway  that  leads 
down  to  the  step  to  get  out  from  the  cab  of  the  locomotive,  "Why  don't 
you  stop  and  let  us  go  by?"  and  saw  the  lips  of  the  man  addressed 
move,  but  heard  nothing  that  he  said. 

There  was  other  evidence  from  which  the  jury  might  have  found 
that,  as  the  train  was  passing  over  the  Greenway  avenue  crossing, 
the  chief  of  the  fire  department  called  out  to  a  man  walking  on  the 
top  of  the  cars  to  cut  the  train,  and  the  latter  made  a  disagreeable  an- 
swer, and  that  the  conductor  and  a  brakeman,  one  or  both  standing 
or  walking  on  the  top  of  the  cars,  at  the  request  of  a  man  who  had 
come  to  the  fire,  not  connected  with  the  fire  department,  swung  their 
lanterns  as  a  signal  to  stop  the  train  as  it  passed  over  this  Greenway 
avenue  crossing. 
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The  plaintiflfs'  evidence  of  the  speed  of  the  train  was  confined  to 
the  speed  at  the  Greenway  avenue  crossing,  and  varied  from  what 
might  be  regarded  as  very  slow,  ahnost  stopping  at  intervals,  to  the 
rate  of  5  miles  an  hour.  The  locomotive  fireman  testified  on  behalf  of 
the  defendant  that  the  train  was  moving  from  6  to  7  miles  an  hour 
till  it  reached  the  Greenway  avenue  crossing  and  was  swung  up  by 
the  flagman  of  a  train  ahead. 

It  appears  that  there  was  a  freight  train  ahead  of  the  train  com- 
plained of,  which  had  been  detained  by  a  switch  engine,  and  which 
had  started  on  its  way  again  just  as  the  train  complained  of  approach- 
ed it.  The  buckling  of  3ie  cars,  described  by  the  plaintiffs'  witnesses, 
in  the  4:rain  complained  of,  might  have  been  accounted  for  on  one  of 
two  theories,  either  the  imcertainty  of  the  engineer  as  to  the  move- 
ment of  the  train  ahead,  or  the  uncertainty  of  the  engineer  as  to 
whether  he  should  stop  the  train  on  account  of  the  fire. 

The  jury  might  have  found  from  the  evidence  that  the  train  com- 
plained of  could  have  been  stopped  within  a  space  of  30  or  40  feet 
and  cut  in  two  in  2  minutes;  that  the  train  occupied  from  10  to  15 
minutes  in  passing  over  the  Greenway  avenue  crossing;  that  the  dis- 
tance from  No.  7's  engine  house  to  the  scene  of  the  fire  was  6,342 
feet,  and  from  No.  9's  engine  house  to  the  scene  of  the  fire  7,636 
feet;  that  No.  7's  hose  cart  could  have  reached  the  fire  and  been  in 
operation,  in  case  there  was  no  interruption,  in  seven  minutes,  and  No. 
9's  in  7  or  8  minutes.  No.  7's  got  a  stream  on  the  fire  in  16  minutes 
after  it  left  the  engine  house.  No.  9's  hose  cart  claims  to  have  been 
held  up  by  the  train  from  10  to  IS  minutes. 

Bearing  in  mind  that  the  claim  that  the  servants  of  the  defendant, 
in  the  management  of  this  train,  were  negligent,  cannot  be  sustained 
because  we  can  now,  in  the  light  of  what  has  happened,  map  out  a 
course  for  them  to  have  followed  that  might  have  been  better  or 
wiser,  ought  we  to  say  the  course  adopted  by  them,  as  disclosed  by  the 
evidence  most  favorable  to  the  plaintiffs,  justified  the  finding  of  neg- 
ligence? We  think  not.  The  train  had  the  right  of  way,  only  to  be 
yielded  to  the  fire  department  in  an  emergency.  No  official,  no  em- 
ploye of  the  city,  nor  any  one  else  by  his  mere  ipse  dixit,  could  require 
the  men  in  charge  of  the  train  to  stop  it  or  divide  it  into  parts.  The 
conduct  of  men  in  charge  of  a  train  must  be  governed  by  the  situa- 
tion presented  them  in  a  given  case. 

There  is  no  evidence  that  any  one  of  the  crew  of  this  train  was 
familiar  with  the  extent  and  locality  of  the  several  streets  to  have 
been  crossed  by  the  train.  There  is  no  evidence  that  any  member  of 
the  crew  knew  the  direction  in  which  any  of  the  fire  apparatus  might 
come  to  the  fire.  The  time  was  long  before  daylight  in  the  month  of 
January-  Assuming  it  to  be  true  that  members  of  the  crew  saw  the 
general  location  of  the  fire  before  reaching  Beech  street,  there  was 
nothing  in  that  circumstance  to  inform  them  what  th^y  might  be  called 
upon  to  do  in  the  management  of  their  train.  The  train  was  a  fast 
freight  train,  very  valuable  in  itself,  and  presumably  laden  with  val- 
uable property.  It  was  2,160  feet  in  length.  There  were  three  cross- 
ings to  consider.  Even  within  the  length  of  the  train  there  were  two 
crossings.    Assume  that  the  crew  might  have  seen  No.  7's  hose  cart 
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as  it  approached  the  Beech  street  crossing  from  the  south ;  how  were 
they  called  upon  to  know  that  it  was  going  over  the  crossing  and 
north  of  the  track  to  a  fire  that  was  south  of  the  track  and  some  dis- 
tance to  the  east?  Assume  again  that  the  crew  may  have  noticed  this 
hose  cart  moving  along  the  dirt  road  south  of  and  parallel  to  the 
tracks;  how  should  they  have  known  what  its  purpose  was  in  ap- 
proaching the  tracks  from  the  south  again  at  Teall  avenue?  There 
is  no  claim  that  any  call  was  made  upon  the  crew  either  to  stop  at  the 
Beech  street  crossing  or  the  Teall  avenue  crossing.  Assume  that  the 
crew  saw  the  men  from  No.  7's  hose  cart  carrying  the  hose  across  to 
Greenway  avenue  south  of  the  track;  how  should  they  know  but 
that  all  the  fire  apparatus  to  be  used  was  to  come  from  points  south 
of  the  track?  When  the  locomotive  reached  Greenway  avenue,  as- 
suming that  the  engineer  saw  No.  9*s  hose  cart  approaching  the  tracks 
from  the  north  on  Greenway  avenue ;  can  it  be  said  that  it  was  any- 
thing more  than  error  of  judgment  if  he  concluded  that  he  could 
most  quickly  clear  the  crossing  by  moving  on  with  his  train?  There 
was  no  conflagration  imminent,  as  the  fire  was  in  a  remote  part  of 
the  city.  While  there  was  evidence  from  which  the  jury  might  have 
found  that  he  could  have  stopped  his  train  and  made  the  separation 
in  2  minutes,  can  it  be  said,  in  view  of  the  fact  that  he  might  have 
been  called  upon  to  make  a  separation  in  the  train  at  more  than  one 
point  by  reason  of  the  extension  of  his  train  over  two  crossings  over 
which  fire  apparatus  might  be  coming,  it  was  anything  more  than  an 
error  of  judgment  if  he  concluded  that  he  could  make  the  whole  train 
clear  this  crossing,  going  at  the  very  moderate  rate  of  10  miles  an 
hour,  in  less  than  2^  minutes?  It  turned  out  unfortunately  that  he 
was  held  up  a  short  time  by  a  train  ahead  of  him,  but  there  was  no 
evidence  that  there  was  any  reasonable  expectation  that  he  would  be 
so  held  up.  While  there  was  evidence  that  one  separation  of  the  train 
could  have  been  made,  and  one  only,  in  2  minutes  (the  minimum 
time),  the  evidence  was  to  the  effect  that  such  period  might  be  pro- 
longed indefinitely  by  the  merest,  not  improbable,  accident.  Even  as- 
suming that  the  train  was  moving  at  the  rate  of  4  miles  per  hour,  as 
claimed  by  the  plaintiffs,  it  would  have  passed  the  crossing  in  6  min- 
utes. 

The  circumstance  most  favorable  to  the  plaintiff  is  the  evidence 
that  No.  9*8  hose  cart  was  detained  at  the  Greenway  avenue  crossing 
from  10  to  15  minutes,  as  estimated,  but  not  measured  by  any  one 
who  held  a  watch.  Assume  this  circumstance,  and  couple  with  it 
the  unforeseen  circumstance  of  the  delay  caused  by  the  train  ahead, 
which  train  might  proceed  at  any  second,  and  then  how  can  it  fairly 
be  said,  in  view  of  these  circumstances  and  all  the  other  circumstances, 
that  any  finding  beyond  an  error  of  judgment  on  the  part  of  the  en- 
gineer is  justified? 

We  think  that  the  judgment  and  order  appealed  from  should  be 
reversed,  with  costs,  and  the  complaint  dismissed,  with  costs.  All 
concur,  except  FOOTE,  J.,  who  votes  for  reversal  and  new  trial. 

Judgment  and  order  reversed,  with  costs,  and  complaint  dismissed,  with 
costs. 


Digitized  by 


Google 


Sup.  Ct.)  ATLANTA  MAOH.  WOBK8  V.  FELTHOUSBK  29 

a74  App.  Div.  65) 

ATIjiNTA  MAOH.  WORKS  ▼.  FBLTHOUSBN. 

(Supreme  Oonrt,  Appellate  DlTlBion,  Fourth  Department    July  6,  1916.) 

L  Salxs  ^=»182(1) — Breach  or  Oontract — Question  of  Pact. 

In  an  action  by  the  purchaser  of  steel  castings  to  recover  damages  for 
breach  of  contract,  whether  the  rejected  castings  came  up  to  the  require- 
ments of  the  contract,  and,  if  not,  whether  plaintiff  accepted  them,  so  as 
to  preclude  it  from  returning  them,  were  questions  of  fact 

[Ed.  Notew— IV>r  other  cases,  see  Sales,  Oent  Dig.  §  492;  Dec.  Dig. 
«=»182(1).] 

2.  Sales  ^=»72(1) — Oontbaot — Constbuctiow. 

Where  defendant  agreed  to  furnish  castings  of  ductile  steel  metal  of  a 
certain  tensile  strength  to  the  square  inch,  without  knowledge,  when  the 
contract  was  made,  that  plaintiff  intended  to  use  the  castings  in  making 
ammunition  hoists  for  the  federal  government,  defendant  was  not  re> 
quired  by  his  contract  to  furnish  castings  which  would  pass  government 
Inspection  under  the  contract  plaintiff  had  with  the  government. 

[Ed.  Note. — For  other  cases,  see  Sales,  Oent  Dig.  |  107;  Dec.  Dig. 
«=>72(1).] 

8.  Sales  ^s»72(4) — ^Pbeolxtsioiy  vbom  Questioning  Qoods. 

Where  the  buyer  of  steel  castings  for  use  in  government  construction 
work  stated  in  its  letter  ordering  them  that,  if  any  proved  defective  in 
the  process  of  machining,  the  seller  should  replace  them  at  his  expense, 
the  seller  further  positively  assuring  the  buyer  that  the  castings  would 
meet  the  tensile  strength  requirements  of  the  buyer's  contract  with  the 
government  the  buyer  was  not  necessarily  precluded  from  questioning 
the  tensile  strength  of  the  castings  by  machining  them. 

[Ed.  Note.-~For  other  cases,  see  Sales,  Oent  Dig.  §  200;  Dec.  Dig. 
«=>72(4).] 

4.  Sales  ^=s>182(3) — ^Breach  of  Oontract — Question  op  Fact. 

In  an  action,  by  the  buyer  of  steel  castings  for  use  in  constructing  gov- 
ernment ammunition  hoists,  against  the  seller  for  breach  of  contract, 
whether  the  buyer  acted  with  reasonable  promptness  and  diligence  in 
ascertaining  any  deficiency  in  the  castings,  and  giving  notice  thereof  to 
the  seller,  and  returning  them,  was  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent  Dig.  §  494;  Dec.  Dig. 
<8=»182(8).] 

5.  Sales  ^s»404 — ^Bxicbdies  ok  Buyeb — Complaint. 

In  an  action,  by  the  buyer  of  steel  castings  for  use  in  constructing  gov- 
ernment ammunition  hoists,  against  the  seller  for  breach  of 'contract 
where  the  complaint  alleged  that  on  the  discovery  that  the  castings  were 
not  of  steel,  and  did  not  have  a  tensile  strength  as  provided  by  the  con- 
tract the  buyer  returned  the  unused  part,  and  was  obliged  to  purchase 
other  castings  at  a  greatly*  increased  price,  seeking  to  recover  the  cost 
and  other  necessary  expenses  and  other  damages,  such  complaint  was  to 
recover  damages  for  breach  of  an  executory  contract  to  manufacture  and 
supply  castings  of  a  particular  description,  and  not  for  breach  of  an  ex- 
press warranty,  surviving  acceptance,  as  to  the  quality  and  tensile 
strength  of  the  castings. 

[Ed.  Note.— For  other  cases,  see\  Sales,  Oent  Dig.  §  1146;  Dec.  Dig. 
«=»404.] 

6.  Sales  ^s»421 — Remedies  or  Butbb — ^Action  fob  Bbbach — Instbugtions. 

In  an  action  for  breach  of  contract  against  the  seller  by  the  buyer  of 
steel  castings  for  use  in  constructing  government  ammunition  hoists, 
which  castings  were  contracted  to  have  certain  tensile  strength  of  from 
55,000  to  65,000  pounds  to  the  square  inch,  where  the  jury  was  Instructed 
that  if  the  castings  were  in  substantial  compliance  with  the  contract, 

<B»For  otber  cmm  see  eame  topic  ft  KET-NUMBER  in  all  Ker-Numbered  Digests  ft  Indexes 
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verdict  should  be  for  defendant,  plaintiff's  request,  after  the  oourt  re- 
Iterated,  upon  plaintiff's  exception,  that  substantial  compliance,  reasonable 
compliance,  was  all  that  tlie  contract  required,  to  charge  that  a  reason- 
able or  substantial  compliance  in  the  particular  case  would  be  one  in 
which  the  tensile  strength  ranged  between  55,000  and  65,000  pounds,  was 
improperly  refused. 

[Ed.  Note.— For  other  cases,  see  Sales,  CJent  Dig.  {  1203;    Dec  Dig. 
<S=>421.] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  the  Atlanta  Machine  Works  against  Edward  G.  Felt- 
housen.  From  a  judgment  for  defendant,  and  an  order  denying  plain- 
tiff's motion  to  set  aside  the  verdict,  plaintiff  appeals.  Judgment  and 
order  reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Simon  Fleischmann,  of  Buffalo,  for  appellant 
Ralph  S'.  Kent,  of  Buffalo,  for  respondent. 

KRUSE,  P.  J.  The  defendant  contracted  with  the  plaintiff  to  make 
and  furnish  castings  of  a  kind  and  at  a  price  specified,  to  be  made 
according  to  blueprints  and  patterns  furnished  by  plaintiff.  The  de- 
fendant made  all  the  castings  so  contracted  for,  and  delivered  them 
upon  cars,  except  the  last  pouring,  which  the  plaintiff  refused  to  re- 
ceive, claiming  that  the  castings  theretofore  delivered  were  not  up  to 
the  requirements  of  the  contract,  and  finally  returned  to  the  defendant 
all  of  the  castings  save  a  small  quantity  (about  1,000  pounds),  which 
had  been  used  in  government  construction  work,  and  as  to  which  no 
claim  seems  to  be  made. 

The  plaintiff  sues  to  recover  damages  for  a  breach  of  the  contract, 
while  the  defendant  counterclaims  for  the  purchase  price  of  the  cast- 
ings so  manufactured.  The  case  has  been  tried  twice.  Upon  the  first 
trial  a  verdict  was  directed  for  the  defendant  for  the  purchase  price 
remaining  unpaid.  Upon  appeal  to  this  court,  the  judgment  entered 
upon  the  verdict  was  reversed  and  a  new  trial  ordered,  holding  that 
questions  of  fact  were  presented  which  should  have  been  submitted 
to  the  jury.  Atlanta  Machine  Works  v.  Felthousen,  167  App.  Div. 
946,  151  N.  Y.  Supp.  922.  Upon  the  second  trial  a  like  verdict  was 
rendered  by  the  jury,  and  the  plaintiff  again  appeals,  urging  numer- 
ous objections  relating  to  evidence  and  the  charge. 

[1]  I  think  the  correspondence  between  the  parties  clearly  shows 
that  the  defendant  agreed  to  make  and  furnish  castings  made  of  duc- 
tile steel  metal,  having  a  tensile  strength  of  from  55,000  to  65,000 
pounds  to  the  square  inch,  which  metal  is  described  in  the  defendant's 
letter  of  February  3,  1909,  to  the  plaintiff  and  the  circular  accompany- 
ing the  same. '  Whether  the  rejected  castings  came  up  to  the  require- 
ments of  the  contract,  and,  if  not,  whether  the  plaintiff  accepted  the 
castings,  so  as  to  preclude  it  from  returning  them,  were  questions  of 
fact,  as  was  pointed  out  in  our  former  decision,  and  what  was  said 
upon  that  subject  need  not  be  repeated  here. 

While  the  castings  were  intended  for  use  in  constructing  ammuni- 
tion hoists,  for  which  the  plaintiff  had  a  contract  with  tiie  federal 
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government,  that  fact  was  not  made  known  to  the  defendant  until 
after  he  had  entered  into  the  contract  with  1;he  plaintiff  and  had  sup- 
plied some  of  the  castings.  When  his  attention  was  called  to  that 
fact,  he  frankly  stated  to  the  plaintiff  that  he  feared  the  material 
would  not  pass  government  inspection,  whereupon  plaintiff  replied  that 
the  government  specifications  required  only  that  the  castings  should  be 
true,  sm'ooth,  and  annealed,  having  a  tensile  strength  of  not  less  than 
50,000  pounds,  to  which  defendant  replied  that,  if  that  was  the  only 
question,  he  had  no  doubt  the  material  would  pass  government  inspec- 
tion, and  that  he  would  send  test  bars,  made  at  the  same  time  as  the 
castings,  which  would  show  the  tensile  strength  as  claimed  by  the 
circular. 

It  is  very  apparent  that,  soon  after  the  first  shipment  of  castings 
arrived  at  the  plaintiff's  shops  at  Atlanta,  Ga.,  about  May  12th,  the 
government  inspector  became  suspicious  that  they  were  not  up  to  the 
requirements,  and  suggested  to  the  plaintiff's  president  or  superintend- 
ent that  tests  be  made.  But  he  was  put  off  from  time  to  time,  and  a 
test  was  not  made  until  the  following  July. 

The  test  bars  reached  Atlanta  early  in  June,  but  the  test  was  not 
made  until  July  22d.  That  test  showed,  as  plaintiff  claims,  that  the 
tensile  strength  of  the  material  was  not  up  to  55,000  pounds,  but  even 
less  than  50,000  pounds.  The  defendant  contends  that,  if  in  fact  the 
castings  were  not  up  to  the  requirements,  the  plaintiff  should  have 
rejected  them ;  that  it  then  knew,  and  could  have  known  as  early  as 
May,  the  condition  of  the  castings,  but,  instead  of  rejecting  them, 
continued  machining  them  and  ordering  others ;  even  after  'the  July 
test,  and  as  late  as  July  21st,  the  plaintiff  wrote  to  the  defendant, 
asking  him  to  hurry  forward  the  rest  of  the  castings,  and  requesting 
him  to  hold  a  draft  which  defendant  proposed  making  upon  the  plain- 
tiff, stating  that  quite  a  number  of  the  castings  had  been  rejected  by 
the  inspector,  but  plaintiff  had  hopes  of  persuading  him  to  accept 
them,  or  some  of  them,  and  assuring  defendant  that  the  plaintiff 
would  forward  a  check  to  cover  when  it  could  get  the  matter  passed 
upon. 

After  the  July  test  the  government  inspector  sent  the  specimens  to 
the  department  at  Washington  for  a  further  test,  and  a  test  was  made 
August  23d  at  Baltimore  by  government  officials,  which,  as  plaintiff 
claims,  showed  that  but  one  specimen  reached  the  minimum  of  55,000 
pounds;  all  the  others  being  below  50,000,  some  running  as  low  as 
25,000  pounds.  After  this  test  both  parties  tried  to  induce  the  gov- 
ernment officials  to  accept  the  castings,  but  failed.  It  is  unnecessary 
to  go  into  the  details  of  the  correspondence  and  negotiations  between 
the  parties  and  the  government  officials.  It  is  sufficient  to  say  that 
the  government  officials  finally  rejected  the  castings,  except  about 
1,000  pounds,  to  which  reference  has  heretofore  been  made,  and  ulti- 
mately, and  late  in  the  fall  of  1909,  the  rejected  castings  were  shipped 
back  to  the  defendant  at  Buffalo. 

[2]  Although  the  defendant  was  required  to  furnish  castings  hav- 
ing a  tensile  strength  of  55,000  to  65,000  pounds,  I  do  not  think  it 
was  required  to  furnish  castings  which  would  pass  government  in- 
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spection  under  the  contract  which  the  plaintiff  had  with  the  govern- 
ment. Nor  is  the  statement  in  the  letter  of  May  21st  from  plaintiff 
to  the  defendant  correct,  namely,  that  the  only  specifications  in  the 
government  contract  were  for  steel  having  a  tensile  strength  of  not  less 
than  50,000  pounds,  true,  smooth,  and  annealed.  But  it  is  contended 
hy  the  plaintiff  that  if  the  tensile  strength  had  been  50,000  pounds,  or 
even  averaged  t^  at,  the  government  officials  would  have  accepted  the 
castings. 

The  defenda:it  contends  otherwise,  claiming  that  the  plaintiff  knew 
that  the  quality  of  the  steel  for  which  it  had  contracted  with  the  de- 
fendant would  not  and  did  not  come  up  to  the  requirements  of  its 
<:ontract  with  the  government,  but  that  plaintiff  hoped  to  be  able  to 
use  a  cheaper  grade  of  steel ;  that  while  the  price  which  the  defend- 
ant was  to  receive  was  not  more  than  5  cents  a  pound,  the  steel  which 
the  plaintiff  was  finally  required  to  put  into  the  work  to  meet  the 
government  specifications  cost,  some  of  it,  as  high  as  16  cents  a 
pound,  and  averaged,  according  to  the  testimony  of  plaintiff's  pres- 
ident 7.38  cents  a  pound;  and  that  the  plaintiff  continued  ordering 
castings  from  the  defendant  and  machining  such  as  were  delivered, 
urging  defendant  to  hurry  the  castings  along,  knowing  that  the  metal 
did  not  come  up  to  the  government  requirements. 

[3,  4]  I  do  not  think  the  plaintiff  is  necessarily  precluded  from  ques- 
tioning the  tensile  strength  of  the  castings  by  machining  them,  in  view 
of  the  statement  in  the  letter  ordering  the  castings  that,  if  any  prove 
d/iective  in  process  of  machining,  defendant  is  to  replace  the  same,  at 
his  expense,  and  the  further  positive  assurance  that  they  would  meet 
tiie  tensile  strength  requirements  of  the  contract.  But,  as  before  stat- 
ed, whether  the  plaintiff  acted  with  reasonable  promptness  and  dili- 
gence in  ascertaining  the  deficiency,  if  any  there  were,  in  the  castings, 
and  giving  notice  thereof  to  the  defendant,  and  returning  the  same,  was 
a  question  of  fact. 

[5]  But  the  plaintiff  further  contends  that  there  was  an  express 
warranty  as  to  the  quality  and  tensile  strength  of  the  castings,  which 
survived  acceptance.  That  may  be  so,  but  this  action  does  not  seem 
to  be  of  that  nature.  This  is  not  a  case  where  a  party  takes  and  re- 
tains title  to  the  property,  and  seeks  to  recover  damages  for  a  breach 
of  a  collateral  undertaking  of  warranty.  Here  the  plaintiff  has  re- 
turned the  property,  and  seeks  to  recover  damages  for  the  breach  of 
the  executory  contract  in  failing  to  make  and  furnish  castings  of  the 
kind,  quality,  and  strength  stated  in  the  contract.  The  complaint  al- 
leges, in  substance,  that  upon  the  discovery  that  the  castings  were  not 
made  of  steel,  and  did  not  have  a  tensile  strength  as  provided  by  the 
contract,  the  plaintiff  returned  the  unused  portion  of  the  castings  and 
was  obliged  to  purchase  other  castings  at  a  greatly  increased  price, 
and  seeks  to  recover  the  cost  and  other  necessary  expenses  in  obtain- 
ing castings,  and  other  damages  it  sustained  by  reason  of  the  failure 
of  the  defendant  to  perform  the  contract. 

True,  the  trial  judge  charged  that  there  was  an  express  warranty, 
and  various  requests  to  charge  were  made  upon  that  subject,  and  ex- 
ceptions taken  by  plaintiff  to  the  rulings    thereon  some. of  which  it 
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might  be  difficult  to  sustain  if  the  action  had  been  of  that  nature.  We 
think  the  complaint,  as  well  as  the  course  of  the  trial,  indicate  that 
the  action  was  to  recover  damages  for  breach  of  an  executory  con- 
tract to  manufacture  and  supply  castings  of  a  particular  description. 
[6]  There  are  numerous  exceptions  relating  to  the  charge.  The 
requests  and  exceptions  cover  50  or  more  pages  of  printed  matter.  It 
is  unnecessary  to  review  them  in  detail.  The  more  serious  ones  relate 
to  the  question  of  warranty,  which  we  think  is  not  in  this  case.  We 
are,  however,  of  the  opinion  that  the  charge  relating  to  substantial 
performance  was  erroneous.  As  before  stated,  these  castings  should 
have  had  a  tensile  strength  of  from  55,000  to  65,000  pounds  to  meet 
the  requirements  of  the  contract.  The  jury  was  instructed  that  if 
the  castings  were  in  substantial  compliance  with  the  contract — not 
exact  and  precise,  but  substantially,  reasonably,  fairly  in  compliance 
with  the  contract — the  verdict  should  be  for  the  defendant,  to  which 
plaintiff's  counsel  excepted,  and  thereupon  the  court  stated  that  sub- 
stantial compliance,  reasonable  compliance,  is  all  that  any  contract  re- 
quires. Plaintiff's  counsel  then  requested  the  court  to  charge  that  a 
reasonable  or  substantial  compliance  in  this  case  would  be  one  in  which 
the  tensile  strength  ranged  between  55,000  and  65,000  pounds  to  the 
square  inch,  to  which  the  court  replied : 

"I  will  leave  that  to  the  jury.  I  am  not  going  to  pass  on  that  That  Is 
for  the  Jury  to  consider." 

To  which  refusal  counsel  excepted.  We  think  the  request  should 
have  been  charged.  Of  course,  the  jury  may  have  found  against  the 
plaintiff  on  the  question  of  acceptance ;  but,  upon  the  other  hand,  they 
may  have  found  for  the  plaintiff  upon  that  question,  and  reached  the 
conclusion  that  castings  of  less  than  55,000  pounds  tensile  strength 
would  meet  the  requirements  of  the  contract. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur. 


(96  Misc.  Rep.  32)  ,  ,^^.„„ 

In  re  JONES. 

(Snpreme  Court,  Special  Term,  Kings  County.    June  Term,  1916.) 

1.  Eminent  Domain  ^=»154 — Compensation — Pebsonb  Entitled. 

Where  a  city  by  proceedings  became  vested  with  title  to  the  portion 
of  a  lot  of  land  in  the  street,  and  later  a  mortgage  was  foreclosed  and 
.  the  property  sold,  the  purchaser  at  the  sale  did  not  obtain  any  title  to 
that  portion  of  the  property  In  the  street  which  had  been  covered  by  the 
mortgage,  nor  have  any  claim  or  right  to  the  award,  to  which  the  former 
owner  was  entitled, 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  ff  417- 
420;  Dec.  Dig.  <S=»154.] 

2.  Eminent  Domain  ^=»154 — Compensation — Persons  Entitled. 

Under  Civ.  Code,  §  1676,  providing  that  upon  foreclosure  sale,  assess- 
ments, taxes,  etc.,  liens  on  the  property  are  deemed  expenses  of  the  sale, 
obligating  the  purchaser  to  pay  the  assessment  and  take  the  property  sub- 
ject to  it,  and  giving  the  city  a  lien  on  the  property  for  that  amount. 


»For  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  *  Indexes 
160N.Y.S.— 3 
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which  Is  deducted  from  the  purchase  price,  a  purdhaser  at  a  foreclosure 
sale  after  an  assessment  for  betterments  had  been  made  Is  In  same  posi- 
tion as  if  he  had  owned  the  property  when  the  assessment  was  made,  and 
the  former  owner,  having  lost  title  to  property  by  a  Judgment  of  the 
court,  has  in. effect  paid  the  assessment  and  is  entitled  to  the  full  amount 
of  tlie  award. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  Ii  417- 
420;   Dec  Dig.  <8=»154.] 
3.  Municipal  Corporations  ^=s»518(1) — Charter — CoNSTRtJcrriON. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  §  1007,  touching  Interest 
on  awards  and  assessments  where  set  off  against  awards,  where  both 
relate  to  the  same  person,  although  it  may  give  the  city  right  to  set  off 
an  assessment  against  an  award,  does  not  apply  to  an  award  and  assess- 
ment of  property,  as  between  purchaser  at  foreclosure  sale  and  former 
owner  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  ( 
1218;   Dec  Dig.  <gs=>518(l).] 

Application  of  Mabel  Jones  for  the  payment  of  an  award,  etc.,  in 
proceedings  to  open  West  Eleventh  Street  and  West  Twelfth  Street, 
in  the  Borough  of  Brooklyn,  etc.  Motion  to  confirm  referee's  report 
in  the  proceedings  to  obtain  the  award  granted. 

Merle  I.  St.  John,  of  New  York  City,  for  petitioner. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Andrew  C.  Troy 
and  Paul  Jones,  both  of  New  York  City,  of  counsel),  for  comptroller. 

CROPSEY,  J.  Here  is  an  application  to  confirm  the  report  of  a 
referee  in  a  proceeding  to  obtain  an  award.  On  the  call  of  the  motion 
calendar  it  was  announced  that  there  was  no  opposition  to  the  mo- 
tion. Proposed  orders,  however,  have  been  submitted  by  both  sides, 
which  differ  in  a  very  radical  respect.  The  city  claims  that  from  the 
award  should  be  deducted  the  amount  of  the  assessment  on  the  abut- 
ting property.  Petitioner  claims  to  be  entitled  to  the  award  without 
regard  to  the  assessment.  The  proof  taken  before  the  referee  in- 
dicates that  the  petitioner's  claim  was  also  made  there,  and  the  report 
of  the  referee  found  that  the  petitioner  was  entitled  to  a  specified 
portion  of  the  award  with  interest.  There  was  no  finding  that  the 
amount  of  the  assessment  should  be  deducted.  Thus,  if  there  is  no 
opposition  to  the  confirmation  of  the  report,  it  must  follow  that  the 
petitioner  is  entitled  to  that  portion  of  the  award,  and  that  the  city 
is  not  entitled  to  deduct  from  it  the  amount  of  the  assessment. 

[1]  However,  with  the  possibility  of  some  misunderstanding  with 
reference  to  not  opposing  the  motion,  the  matter  will  be  consider.ed 
as  though  there  was  opposition.  At  a  time  prior  to  the  vesting  in  the 
city  of  title  to  the  land  in  the  street  in  question,  the  plaintiff  owned 
a  piece  of  property  of  which  a  portion  was  in  the  line  of  the  street. 
At  that  time  the  whole  property  was  subject  to  a  mortgage.  Then 
the  city  by  proceedings  became  vested  with  the  title  to  the  land  in 
the  street,  and  later  the  report  of  the  commissioners  was  confirmed. 
Still  later  the  mortgage  referred  to  was  foreclosed  and  the  property 
was  sold  under  the  judgment.  The  amount  realized  being  sufficient 
to  pay  all  demands,  there  was  no  deficiency  judgment.    As  the  title 

m  -  •  ...  ■  ■   ■        I  ,     ..  I  ■■  ,    »i  ,1.1.    I  I  II 
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to  the  land  in  the  street  had  vested  in  the  city  before  the  foreclosure 
sale,  the  purchaser  under  that  sale,  of  course,  did  not  obtain  any  title 
to  that  portion  of  the  property,  which  had  been  covered  by  the  mort- 
gage. Nor  did  such  purchaser  have  any  claim  or  right  to  the  award. 
The  petitioner,  being  owner  of  the  property  at  the  time  title  vested  in 
the  city,  became  entitled  to  the  award.    This  is  not  disputed. 

[2,  3]  There  is  nothing  to  show  that  the  assessment  has  not  in  fact 
been  paid.  If  the  usual  judgment  had  been  entered  in  the  foreclosure 
action,  the  assessment  would  have  been  paid,  for  that  is  one  of  the 
directions  to  the  referee  usually  contained  in  such  judgments.  Section 
1676,  Civil  Code.  On  the  other  hand,  if  the  court  gave  other  direc- 
tions in  the  judgment,  as  the  section  referred  to  permits,  the  assess- 
ment may  not  have  been  paid,  but  in  that  event  the  purchaser  must 
have  taken  the  property  subject  to  it.  The  memorandtun  submitted 
states  the  latter  to  be  the  fact.  The  result  is  that  the  purchaser  is 
obligated  to  pay  the  assessment  and  that  the  city  has  a  lien  on  the 
property  for  the  amount.  If  the  petitioner  is  compelled  to  pay  the 
assessment  in  order  to  obtain  the  award  which  belongs  to  her,  she  in 
effect  will  then  pay  the  assessment  twice,  for  as  far  as  she  was  con- 
cerned it  was  paid  when  the  property  was  sold  under  the  judgment 
of  foreclosure,  as  the  amount  of  the  assessment  was  deducted  from 
the  purchase  price.  Had  it  not  been  so  deducted,  the  amount  of  the 
surplus  which  belonged  to  the  petitioner  would  have  been  that  much 
greater. 

Moreover,  if  the  petitioner  must  now  pay  the  assessment  again,  the 
purchaser  is  relieved  from  paying  it  and  the  property  is  free  of  the 
lien.  Such  a  result  would  be  most  inequitable  and  unjust,  and  should 
not  be  brought  about  unless  clearly  required  by  the  law.  If  it  is  not 
required,  the  city  will  not  be  prejudiced,  for  it  will  still  have  its  lien  on 
the  property  for  the  jimount  of  the  assessment,  and  as  that  amount 
represented  the  "benefit"  which  the  property  was  supposed  to  receive 
from  the  opening  proceedings,  the  value  of  the  property  must  be  con- 
siderably more.  But  there  is  no  requirement  of  law  which  calls  for 
enforcing  such  an  unjust  result.  In  fact  there  is  no  direct  provision 
of  law  which  permits  the  city  in  any  case,  against  the  opposition  of 
the  property  owner,  to  offset  against  the  award  the  amount  of  the 
assessment.  Section  1007  of  the  charter  contains  the  only  provision 
relating  to  this  matter,  but  that  merely  deals  with  the  question  of 
interest  on  the  awards  and  the  assessments  when  the  latter  are  set 
off  against  the  former.  There  is  nothing  in  this  section  which  per- 
mits tke  city  to  make  such  an  offset. 

It  is  true  that  the  court  said,  in  Matter  of  Bankers'  Investing  Co., 
141  App.  Div.  593,  126  N.  Y.  Supp.  241,  that  the  courts  had  so  con- 
strued this  section  of  the  charter,  but  the  case  cited  in  support  of  that 
statement  (Matter  of  City  of  N.  Y.,  Church  Ave.,  91  App.  Div.  553, 
87  N.  Y.  Supp.  123)  does  not  support  'it.  The  latter  case  involved 
only  the  question  of  interest.  No  question  of  the  right  of  the  city  to 
set  off  an  assessment  against  an  award  was  involved  or  discussed. 
The  opinion  shows  that  the  motion  involved  merely  the  question  of 
interest,  for  it  recognized  that  the  city  was  to  retain  the  amount  of 
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the  assessment.  The  only  cases  cited  by  the  corporation  counsel  in 
support  of  his  contention  in  the  case  at  bar  are  those  in  which  the 
question  was  merely  one  of  interest.  None  of  them  involved  the 
right  of  the  city  to  set  off  the  amount  of  the  assessment  against  the 
award.  See  Matter  of  City  of  N.  Y.,  Church  Ave.,  91  App.  Div.  553, 
87  N.  Y.  Supp.  123;  Matter  of  Bankers'  Investing  Co.,  141  App. 
Div.  591,  126  N.  Y.  Supp.  241;  Matter  of  Jackson,  Steinway  Co., 
142  App.  Div.  905,  126  N.  Y.  Supp.  1132. 

Even  if  the  charter  provision  referred  to  be  held  to  give  the  city 
the  right  of  offset,  that  right  does  not  exist  under  the  facts  as  here 
presented.  In  Matter  of  Bankers'  Investing  Co.,  141  App.  Div. 
591,  at  page  593,  126  N.  Y.  Supp.  241,  in  which,  as  has  been  pointed 
out  above,  it  is  claimed  that  the  courts  have  construed  the  charter  pro- 
vision to  give  the  city  this  right,  it  is  said  that  it  is  "so  construed 
by  the  courts  in  order  to  give  it  practical  effect  without  working  an 
injustice  to  the  city  or  to  the  property  owner."  Certainly  in  this  case 
it  could  not  be  given  that  effect  without  doing  a  grave  injustice  to  the 
property  owner.  Furthermore,  this  case  does  not  come  within  the 
terms  of  the  charter  provision,  for  the  award  and  the  assessment  do 
not  affect  the  same  person.  The  charter  provision  applies  only  where 
they  both  relate  "to  the  same  person."  Under  the  foreclosure  sale 
the  purchaser  of  the  abutting  property  got  all  the  title  to  it  which  the 
mortgagor  and  the  mortgagee  had  at  the  time  the  mortgage  was  made. 
Section  1632,  Civil  Code;  Rector,  etc.,  Christ  P.  E.  Church  v.  Mack, 
93  N.  Y.  488,  492,  45  Am.  Rep.  260;  East  N.  Y.  Refrigerator  & 
Wood  Working  Co.  v.  Halpern,  140  App.  Div.  201,  202,  125  N.  Y. 
Supp.  111. 

Having  bought  the  property  subject  to  the  assessment,  the  purchaser 
is  in  the  same  position  as  if  he  owned  the  property  at  the  time  the 
assessment  was  laid,  for  the  mortgage  was  made  before  title  vested 
in  the  city.  It  is  no  answer  to  say  that,  if  this  question  had  arisen 
before  the  foreclosure  sale,  the  petitioner,  then  the  owner  of  the 
abutting  property,  might  have  been  compelled,  if  the  charter  provision 
had  been  so  construed,  to  permit  the  assessment  to  be  set  off  against 
the  award.  The  fact  is  that  the  question  did  not  then  arise.  Now, 
when  it  comes  up,  the  situation  is  different.  The  petitioner  has 
lost  title  to  the  abutting  property  by  a  judgment  of  tiie  court,  and 
she  has  already  in  effect  paid  the  assessment.  She  cannot,  in  fair- 
ness, or  under  the  provision  of  any  statute,  or  under  the  decision  of 
any  case  to  which  attention  has  been  called,  be  required  to  pay'  it 
again.  The  fact  that  she  is  entitled  to  the  award  is  undisputed.  She 
should  tlierefore  receive  it.  No  part  of  the  assessment  should  be 
deducted  from  it. 

The  motion  to  confirm  the  referee's  report  is  therefore  granted. 
The  order  submitted  by  the  corporation  counsel,  the  portion  with  ref- 
erence to  the  assessment  having  been  deleted,  has  been  signed. 
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BOBBS-MERRILL  CO.  7.  UNIVERSAL  FILM  MFG.  CO.  et  aL 
(Supreme  Gonrt,  Spedal  Term,  New  York  Ck)unty.    May  4,  1916.) 

1.  COPTSIOHTS   ^=»60— EQUITT   JXTBISDICnON — ^BbSACH   OF  OOVTK^CT  FOB   LI- 

CENSE TO  Use  Goftbioht. 

Where  plaintiff  has  undertaken  to  declare  a  contract  for  license  to 
make  photoplays  from  its  books  at  an  end  for  failure  to  produce  the  photo- 
plays within  the  time  limit  contained  in  the  agreement,  its  rights  have 
not  ceased  to  be  contractual,  nor  are  they  based  upon  the  federal  Copy* 
right  Act  (Act  March  4,  1909,  c  820,  85  Stat  1076),  and  a  court  of  equity 
will  have  jurisdiction  to  declare  the  agreement  terminated. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  pig.  f {  47,  49 ;  Dec. 
Dig.  «s»50.] 

2.  COPTBIGHTS  ^S»50 — BBEACH  OF  CONTBACT  FOB  LICENSE  TO  USE  COPYBIGHT— 

Tempobabt  Injunction. 

Under  such  circumstances,  the  plaintiff  may  in  a  proper  case  have  an 
injunction  to  restrain  the  defendant  from  exercising  or  asserting  any 
riirhts  under  the  contract  in  the  meantime. 

[£d.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  tf  47,  49 ;  Dec. 
Dig.  «S=>50.] 

3.  CouBTs  ^=>489(4) — Fedbbal  Coubts — Exclusive  Jubisdiction — ^Infbinge- 

IIENT  OF  COPTBIGRTS. 

An  equity  court  has  no  jurisdiction  to  issue  a  permanent  injunction 
against  the  infringement  of  a  copyright,  over  which  the  federal  courts 
have  exduslYe  jurisdiction,  although  the  controversy  arose  over  breach 
of  a  contract  for  use  of  the  copyright. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  1830;  Dec.  Dig. 
«=>489(4) ;  CJopyrights,  Cent  Dig.  S  67.] 

4.  COPTBIOHTS  ^S»50 — CONTBACT  FOB  LICENSE  TO  USB  COPTBIGHT — CONSTBUO- 

TioN— Time  of  the  Essence. 

Where  a  contract  provided  for  sale  of  right  to  produce  photoplays  from 
plaintiff's  books,  in  consideration  of  royalties,  with  cash  payment  in  ad- 
vance, defendant  agreeing  to  produce  the  photoplays  within  nine  months 
from  the  date  of  the  agreement,  time  was  of  the  essence  of  the  agree- 
ment,  althous^  not  expressly  made  so,  and  failure  to  produce  within  nine 
months,  or  make  additional  payment  for  an  extension,  was  a  breach,  jus- 
tifying plaintiff  in  declaring  the  contract  at  an  end,  since  this  Is  not  a 
case  where  plaintiff  is  asking  the  court  to  decree  the  forfeiture,  which 
equity  abhors,  but  indicates  a  determination  of  defendant  to  expropriate 
defendant's  property  without  compensation. 

[Ed.  Note.— For  other  cases,  see  (Copyrights,  Cent  Dig.  if  47,  49 ;  Dec. 
Dig.  <S=>50.] 

Motion  for  injunction  pendente  lite  by  the  Bobbs-Merrill  Company 
against  the  Universal  Film  Manufacturing  Company  and  another. 
Motion  granted. 

Cornell,  Lockwood  &  JeflFery,  of  New  York  City  (John  L.  Lock- 
wood,  of  New  York  Qty,  of  counsel),  for  plaintiff. 

Stanchfield  &  Levy,  of  New  York  City  (Siegfried  F.  Hartman,  of 
New  York  City,  of  counsel),  for  defendant  Universal  Film  Mfg.  Co. 

Siegfried  F.  Hartman,  of  New  York  City,  for  defendant  Universal 
Film  Exchange  of  New  York. 

BIJUR,  J.  This  is  an  application  for  an  injunction  based  upon  the 
following  facts:    On  May  10,  1915,  the  plaintiff  and  the  defendant 
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Manufacturing  Company  entered  into  an  agreement  whereunder  the 
former  licensed  the  latter  to  make  photoplays  or  motion  pictures 
from  three  books.  The  rights  in  this  respect  were  owned  by  the  plain- 
tiff. The  defendant  agreed  to  pay  a  percentage  of  the  receipts  by  way 
of  royalty  for  the  production  or  performance  of  the  plays,  and  paid 
plaintiff  $1,500  "as  advancement  on  royalties  to  accrue  *  *  *  and 
not  to  be  returnable  in  any  event."  The  defendant  also  agreed  "to 
produce  the  said  photoplays  within  9  months  from  the  signing  of  this 
agreement."  Within  that  period,  however,  none  of  the  plays  had 
been  produced,  although  one  was  produced  some  18  days  later.  The 
other  two,  according  to  defendant,  are  not  yet  dramatized ;  the  delay 
being  explained  as  due  to  the  difficulties  of  preparing  an  appropriate 
scenario  and  also  in  part  to  weather  conditions  at  the  defendant's 
open-air  studio. 

[1-3]  Defendant  urges  that  it  has  spent  $25,000  in  producing  the 
one  play,  and  refers  to  the  fact,  also,  that  plaintiff  insists  on  the  pay- 
ment, I  think,  of  some  $500  for  each  of  the  books  as  a  further  advance 
on  royalties  for  an  extension  of  time  to  defendant.  The  complaint 
alleges  ownership  in  the  plaintiff  of  the  rights  granted  to  defendant, 
the  terms  of  the  agreement,  payments  of  the  advance  royalties,  and 
the  failure  of  defendant  to  produce  the  plays  within  the  time  limited ; 
also  the  fact  that  the  plaintiff  notified  the  defendant,  after  the  lapse 
of  the  fixed  time,  that  all  its  rights  and  title  under  said  contract  had 
been  terminated,  as  provided  by  the  contract,  but  tliat  the  defendant 
threatens  and  intends  to  produce  the  play  which  is  finished,  and  to 
make  and  produce  plays  from  the  other  two  books ;  that  the  damage 
is  irremediable;  and  prays  judgment  that  the  contract  be  declared 
forfeited,  and  that  defendants  be  enjoined  from  exercising  or  asserting 
any  rights  under  the  same,  and  that  pending  the  granting  of  such  judg- 
ment there  be  an  interlocutory  injunction. 

Defendants'  contention,  as  I  understand  it,  is  twofold:  First,  that 
the  contract  having  been  terminated  by  the  notice  given  by  plaintiff, 
hereinabove  referred  to,  its  rights  as  against  the  defendant  have  ceased 
to  be  contractual  and  are  based  upon  the  federal  Copyright  Laws,  of 
which  our  state  courts  have  no  jurisdiction;  second,  that  this  suit 
is  an  attempt  by  plaintiff  to  enforce  a  forfeiture  to  which  equity  will 
not  lend  its  aid. 

As  to  the  first  point,  it  seems  to  me  that  Saltus  v.  Belford  Co., 
133  N.  Y.  499,  31  N.  E.  518,  and  Hyatt  v.  Ingalls,  124  N.  Y.  93, 
26  N.  E.  285,  are  determinative  in  plaintiff's  favor  (see  also  Kartell  v. 
Tilghman,  99  U.  S.  547,  25  L.  Ed.  357).  This  is  not  a  case  wherein 
the  plaintiff,  having  rightfully  rescinded  an  agreement,  proceeds  as 
though  such  agreement  no  longer  existed,  but  one  in  which  the  plaintiff 
has  undertaken  to  declare  a  contract  at  an  end,  as  provided  in  iis 
terms,  for  breach  thereof  by  the  defendant,  and  in  which  the  defend- 
ant, refusing  to  acquiesce  in  such  termination,  persists  in  the  asser- 
tion and  exercise  of  his  rights  thereunder.  In  such  a  case  plaintiff  may 
properly  appeal  to  a  court  of  equity  for  an  adjudication  that  the 
agreement  is  terminated,  and  may,  in  a  proper  case,  have  an  injunction 
to  restrain  the  defendant  from  exercising  or  ascertaining  any  rights 
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thereunder  in  the  meantime.  So  much  of  the  prayer  for  relief  as 
seeks  for  a  permanent  injunction  must,  of  course,  be  disregarded. 
The  equitable  jurisdiction  in  cases  of  this  kind  is  not  open  to  question. 
See,  also,  Town  of  Venice  v.  Woodruff,  62  N.  Y.  462,  20  Am.  Rep. 
495. 

Defendant  lays  much  stress  on  Schalkenbach  v.  Nat.  Ventilating 
Co.,  129  App.  Div.  389,  113  N.  Y.  Supp.  352;  but,  while  there  are 
phrases  in  the  opinion  in  that  case  which,  if  separated  from  their  con- 
text, might  lend  color  to  defendant's  contention,  it  is  quite  evident 
that  the  decision  in  that  case  turned  upon  the  fact  that  plaintiff  had 
not  shown  its  right  to  any  relief.  The  reference  to  plaintiff's  possible 
position  from  the  point  of  view  that  the  contract  had  actually  been 
terminated,  in  the  sense  of  having  come  to  an  end  as  of  right  or  by 
mutual  concession,  is  manifestly  made  merely  arguendo. 

[4]  Nor  do  I  find  greater  merit  in  defendant's  second  point  that 
plaintiff  is  asking  the  interposition  of  a  court  of  equity  to  decree  a 
forfeiture.  This  is  not  a  case  where  the  plaintiff  is  seeking  to  for- 
feit or  terminate  defendant's  estate  by  reason  of  a  mere  technical 
breach  or  failure  to  meet  some  obligation  strictly  at  a  point  of  time 
which  is  comparatively  immaterial  in  the  performance  of  the  agree- 
ment. Although  time  is  not  by  the  terms  of  the  contract  in  this  case 
made  of  the  essence  thereof,  it  is  manifestly  so  from  the  very  sub- 
ject-matter of  the  agreement.  Plaintiff's  royalties  depend  upon  the 
production  of  the  plays,  and  the  longer  their  production  is  delayed  the 
less  in  point  of  substance  will  be  the  plaintiff's  returns.  The  situation" 
disclosed  has  thus,  to  my  mind,  none  of  the  elements  of  that  "for- 
feiture" which  equity  abhors,  but  partakes  rather  of  the  nature  of 
defendant's  determination  to  expropriate  plaintiff's  property  and  re- 
tain it  without  compensation.  Indeed,  defendant's  complaint  that 
plaintiff  refuses  to  grant  an  extension  of  time  without  an  additional 
pa)mient  indicates  that  plaintiff  is  nqt  insisting  on  a  forfeiture.  De- 
fendant's refusal  to  meet  this  apparently  reasonable  request  shows 
that  it  is  not  even  willing  to  do  that  which  is  equitable  or  fair  to  pro- 
tect its  interests  in  the  agreement. 

It  is  sought  by  plaintiff  to  hold  the  other  defendant,  which  is  actually 
producing  or  threatening  to  produce  the  plays,  respectively,  on  the 
ground  that  it  had  and  has  full  knowledge  of  the  contract,  the  terms 
thereof,  and  all  the  material  facts  involved  in  this  controversy.  I  find 
that  the  moving  papers  sufficiently  prove  such  knowledge,  and  that 
a  temporary  injunction  should  be  granted  as  to  both  defendants. 

Motion  granted,  with  $10  costs. 


(174  App.  Div.  41) 

STEELE  v.  SYRACUSE  UNIVERSITY. 
(Supreme  Court,  AppeUate  Division,  Fourth  Department.    June  15,  1916.) 

1.  Wii-Ls  ^=»733(9)— Construction — Nature  of  Interest — Annuities. 

A  testator's  direction  to  pay  a  son  a  certain  sum  per  annum  during  his 
natural  life  requires  payment  only  at  the  end  of  each  year. 

[Ed.  Note.— For  other  oases,  see  Wills,  Cent.  Dig.  §  1838;    Dec.  Dig. 
«=>733(9).] 
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2.  CoNTBACTS  ^=s>75(l)-— Consideration — ^Payment  of  Monet. 

Where  a  will  required  a  legatee  to  make  a  payment  at  the  end  of  each 
year,  there  is  no  consideration  for  its  promise  to  make^t  In  more  frequent 
installments. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  IS  273-275,  277- 
279;   Dec.  Dig.  «=5>75(1).] 

3,  Estoppel  ^=5>63 — ^Equitable  Estoppel — Gboxtnds. 

The  fact  that  a  legatee  voluntarily  made  payments  more  frequently 
than  required  to  do  under  a  will  does  not  preclude  it  from  refusing  to  con- 
tinue the  practice. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Dec.  Dig.  «=»63.] 

Appeal  from  Onondaga  County  Court. 

Action  by  Allen  D.  Steele  against  Syracuse  University.  From  a 
judgment  of  the  County  Court,  affirming  a  judgment  of  the  Syracuse 
Municipal  Court  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGEUS,  JJ. 

Ernest  I.  Edgcomb,  of  Syracuse,  for  appellant 
Willard  A.  Rill,  of  Syracuse,  for  respondent. 

DE  ANGEUS,  J.  One  Joel  Dorman  Steele  died  May  25,  1886, 
leaving  a  last  will  and  testament  dated  April  23,  1885,  and  duly  ad- 
mitted to  probate  in  the  Surrogate's  Court  of  Chemung  county.  The 
testator  among  other  things  bequeathed  and  devised  to  Syracuse  Uni- 
versity, the  defendant,  certain  real  estate  and  personal  property,  sub- 
ject to  certain  conditions  and  among  them  the  following: 

**The  said  University  shall  pay  to  my  adopted  son,  Allen  Dorman  Steele,  the 
sum  of  twelve  hundred  dollars  per  annum  during  his  natural  life." 

The  defendant  accepted  the  bequest  and  devise.  There  was  re- 
ceived in  evidence  upon  the  trial  a  writing  of  which  the  following  is 
a  copy : 

"Whereas,  J.  Dorman  Steele,  lat^  of  Elmira,  deceased,  did  make  a  certain 
bequest  to  Syracuse  University,  subject,  among  other  things,  to  the  payment 
of  a  life  annuity  of  twelve  hundred  doUars  per  annum  to  his  son,  Allen  D. 
Steele:  Now,  therefore,  said  University,  by  its  Chancellor,  C.  N.  Sims,  duly 
authorized  thereto,  having  accepted  said  bequest,  hereby  agrees  to  pay  to 
said  Allen  D.  Steele,  during  his  lifetime,  twelve  hundred  doUars  ($1,200.00) 
per  annum  from  the  twenty-second  day  of  July,  1886,  payable  semiannually  on 
the  first  days  of  April  and  October  of  each  year. 

"Syracuse,  July  22,  1886. 

"Syracuse  University,  By  O.  N.  Sims,  Chancellor/' 

It  appears  that  this  paper  was  executed  by  Chancellor  Sims  and 
delivered  to  the  plaintiff,  who  is  the  adopted  son  of  the  testator.  The 
treasurer  of  the  University  testified,  in  producing  a  book  of  the  Uni- 
versity which  was  received  in  evidence,  that  it  was  the  only  book  which 
he  could  find  of  the  minutes  of  the  board  of  trustees  during  the  years 
1890  to  1895,  inclusive,  after  making  diligent  search  for  others.  In 
the  report  of  the  Chancellor,  dated  January  18,  1887,  contained  in 
this  book,  is  the  following: 

''Gifts  for  endowment  have  been  constantly  coming  in.  The  bequest  of  $50^ 
000  by  J.  Dorman  Steele  has  been  paid  in  7  per  cent,  first  mortgage  real 
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estate  secnrltieB,  and  a  contract  given  to  pay  the  stipulated  life  annuities  at 
the  rate  of  5  per  cent." 

We  think  that  we  must  assume  that  the  paper  dated  July  22,  1886, 
was  executed  by  the  authority  of  the  board  of  trustees  of  the  Uni- 
versity. The  plaintiff  testified  that  in  the  year  1891  he  had  a  talk  with 
John  R.  French,  dean  of  the  College  of  Liberal  Arts,  which  is  reported 
m  the  record  as  follows: 

"I  asked  Dean  French  if  I  could  receive  my  money,  in  place  of  semiannually, 
as  I  had  been  doing,  monthly,  as  it  would  be  more  convenient  for  me,  and 
Dean  French  replied,  and  said  ^hat  he  oould  see  no  objection  to  it,  because 
the  University  wonld  have  the  use  of  the  money.'  '* 

The  record  shows  that  after  the  execution  of  the  paper  of  July 
22,  1886,  and  until  the  year  1891,  the  plaintiff  received  from  the 
University  his  annuity  semiannually,  substantially,  and  that  after  the 
alleged  arrangement  made  between  Dean  French  and  the  plaintiff  in 
1891  the  annuity  was  paid  to  the  plaintiff  in  monthly  installments  as 
a  rule.  The  receipts  given  by  the  plaintiff  for  the  payments  made  to 
him  indicated  by  their  terms  the  acceptance  by  the  University,  first, 
of  the  arrangement  to  pay  the  annuity  semiannually  on  the  1st  days 
of  April  and  October;  and,  secondly,  the  acceptance  of  the  arrange- 
ment to  pay  the  annuity  in  monthly  installments. 

[1]  The  judgment  below  awarded  the  plaintiff  as  damages  $100  and 
interest  upon  tiie  finding  of  the  court  of  an  agreement  whereby  the 
defendant  was  to  pay  the  plaintiff  his  annuity  in  monthly  installments 
of  $100  on  the  1st  day  of  each  month.  The  defendant  contends  that 
it  is  bound  by  no  agreement  to  pay  the  annuity,  except  as  provided 
by  the  terms  of  the  will  in  question.  By  the  terms  of  the  will  it  is 
entirely  clear  that  the  University  is  only  required  to  pay  the  $1,200  to 
the  plaintiff  at  the  end  of  each  year.  Kearney  v.  Cruikshank,  117  N. 
Y.  95,  100,  22  N.  E.  580. 

[2,  3]  As  the  University  was  under  no  obligation  to  pay  the  annuity 
semiannually,  there  was  no  consideration  for  the  agreement  of  July 
22,  1886;  it  was  nudum  pactum,  and  therefore  Aot  enforceable.  The 
same  is  true  of  the  arrangement  made  in  1891,  and  besides  there  is 
no  evidence  of  authority  for  whatever  arrangement  might  have  been 
made  by  Dean  French.  The  fact  that  payments  were  made  semi- 
annually, and  afterwards  each  month,  could  not  bind  the  University, 
either  upon  the  assumption  of  the  existence  of  a  contract  or  by  way  of 
estoppel.    Such  payments  were  merely  voluntary  payments. 

It  follows  that  the  judgment  of  the  County  Court  and  of  the  Mu- 
nicipal Court  should  be  reversed,  with  costs.    All  concur. 
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(174  App.  Div.  923) 

HAYMAN  et  al.  v.  CANTON  ART  METAL  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1916.) 
Saies  «==>22(2) — Offer  and  Acceptance — Withdrawal. 

Where  an  offer  to  sell  required  its  acceptance  to  be  accompanied  by  a 
certified  check,  and  the  offer  was  withdrawn  before  the  check  was  mailed, 
there  was  no  contract, 

[Ed.  Note—For  other  cases,  see  Sales,  Cent  Dig.  §  40;  Dec.  Dig.  <S=» 
22(2).] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Oscar  M.  Hayman  and  others  against  the  Canton  Art 
Metal  Company.  From  a  judgment  for  plaintiffs,  and  an  order  deny- 
ing its  motion  for  a  new  trial,  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Willard  W.  Saperston  and  Saperston  &  McNaughtan,  all  of  Buffalo, 
for  appellant. 

Vernon  Cole  and  Shire  &  Jellinek,  all  of  Buffalo,  for  respondents. 

PER  CURIAM.  Defendant's  telegraphic  offer  to  sell  required  its 
acceptance  to  be  accompanied  by  certified  check  for  $1,000.  Defend- 
ant's offer  was  withdrawn  before  plaintiffs  had  made  their  acceptance 
complete  by  mailing  to  defendant  the  required  check.  This  we  think 
defendant  had  the  right  to  do  and  that  there  was  no  completed  con- 
tract of  sale.  Defendant's  motion  for  a  nonsuit  should  have  been 
granted. 

The  judgment  and  order  should  be  reversed,  and  judgment  directed 
in  favor  of  defendant,  dismissing  plaintiffs'  complaint,  with  costs  to 
defendant  in  this  court  and  in  the  court  below. 


(174  App.  Div.  407) 

HALLIjfAN  V.  RUNKLE,  County  Treasurer. 

(Supreme  CJourt,  AppeUate  Division,  Third  Department.    June  30,  1916.) 

1.  OouiiTs  <@==>58 — CJouBT  Attendants — Power  of  Appointing — Statutes. 

The  enaconent  of  Laws  1914,  c.  358,  conferring  on  the  board  of  super- 
visors of  a  county  the  power  to  fix  amount  and  time  or  manner  of  pay- 
ment of  the  salary  of  any  county  oflScer  or  employ^,  and  the  mode  of  ap- 
pointment, number,  and  grade  of  assistants  or  employes  in  any  county 
office,  did  not  divest  the  sheriflp  of  Rensselaer  county  of  the  power,  un- 
der Laws  1910,  c.  243,  of  appointing  13  court  attendants  to  serve  during 
the  court. 

[Ed.  Note.— For  other  cases,  see  CJourts,  Cent.  Dig.  §§  201-203;  Dec. 
Dig.  <©=>58.] 

2.  Counties  ^=»75(1) — Employes — Classified  Civil  Service — Statute. 

A  laborer  appointed  at  $3  a  day  by  the  superintendent  of  the  court- 
house of  the  county  of  Rensselaer,  pursuant  to  resolution  of  the  board  of 
supervisors  passed  December  15,  1915,  was  "in"  the  classified  service  of 
the  state,  under  Civil  Service  Law  (Consol.  Laws,  c.  7)  §  9,  subd.  4,  rule  1, 
and  comprehended  by  section  10  of  the  law,  providing  that  no  examina- 
tion or  registration  shall  be  required  of  persons  to  be  employed  as  la- 
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borers,  so  that  a  certificate  containing  his  name,  work,  and  compensation 
was  a  condition  to  his  right  to  demand  pay  from  the  county  treasurer. 

[Ed.  Note.--For  other  cases,  see  CounUes,  Cent  Dig.  i  116 ;   Dec.  Dig. 
«=>75(1).] 
3.  Counties  «=>75(1)— BicPLOTts — Civil  Skevice — Ijabilitt  fob  Pat — Stat- 
ute. 

The  treasurer,  of  Rensselaer  county  could  not  be  required  to  pay  the 
salary  of  a  laborer  about  the  courthouse  appointed  by  the  superintendent 
on  the  ground  that,  under  Civil  Service  Law,  §  8,  the  superintendent  was 
liable  for  having  illegally  appointed  the  laborer,  a  claim  which  the 
county  treasurer  could  be  required  to  pay,  as  the  statute  provides  that 
no  public  officer  shall  be  reimbursed  by  the  state,  or  any  of  its  divisions, 
for  any  sums  paid  or  recovered  pursuant  to  the  section. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  |  116;  Dec.  Dig, 
<e=»75(l).] 

Appeal  from  Special  Term,  Ulster  County. 

In  the  matter  of  the  application  of  Bernard  J.  Halligan  for  a  writ 
of  mandamus  against  Delmer  Runkle,  as  County  Treasurer.  From  an 
order  denying  the  writ,  petitioner  appeals.    Order  affirmed. 

The  following  is  the  opinion  of  Hasbrouck,  J.,  in  the  court  below : 

There  was  an  election  in  November,  1914,  in  the  county  of  Rensselaer, 
whereat  a  Republican  sheriff  was  elected  to  take  office  January  1,  1915,  to 
succeed  a  Democratic  Incumbent.  Among  the  powers  of  the  sheriff  was  that 
under  chapter  243  of  the  Laws  of  1910  of  appointing  13  court  attendants  to 
serve  during  the  court.  By  chapter  359  of  the  Laws  of  1911  the  County 
Law  has  been  amended  so  as  to  confer  on  the  board  of  supervisors  the  "pow- 
er to  fix  the  amount  and  the  time  or  manner  of  payment  of  the  salary  or  com- 
pensation of  any  county  officer  or  employ^  *  *  *  and  the  mode  of  ap- 
pointment, number  and  grade  of  *  *  *  assistants  or  employ^  in  any 
county  office  notwithstanding  the  provisions  of  any  general  or  special  law 
•  ♦  ♦  providing  for  the  mode  of  appointment  ♦♦•  of  ♦♦♦  as- 
sistants or  employes  in  any  county  office." 

[1]  This  provision  was  substantially  re-enacted  in  chapter  358,  Laws  of 
1914.  Pretending  to  act  under  the  County  Law,  on  December  15,  1914,  the 
board  of  supervisors  passed  resolutions  to  take  effect  January  1,  1915,  em- 
powering the  sheriff  to  appoint  *'three  court  officers**  and  authorizing  the 
superintendent  of  the  courthouse  and  annex  to  appoint  10  "laborers"  at  ^  per 
day.  By  suffering  the  sheriff  to  appoint  three  court  officers  and  empowering 
the  superintendent  of  the  courthouse  and  annex  to  appoint  10  laborers  at  $3 
per  day,  there  were  provided  the  equivalent  of  13  court  attendants  above  de- 
scribed to  aid  in  conducting  the  court.  It  is  quite  apparent  that  the  scheme 
of  the  local  resolutions  was  to  take  the  appointment  of  the  court  attendants 
out  of  the  hands  of  the  Incoming  sheriff.  When  court  was  opened  in  Troy  in 
January,  1915,  it  was  called  to  its  attention  that  there  were  substantially  two 
sets  of  court  attendants,  one  set  appointed  by  the  sheriff  and  one  by  the  super- 
intendent of  the  courthouse  and  annex.  With  but  a  short  period  for  reflection 
upon  the  matter,  it  was  decided  to  recognize  the  court  attendants  selected  by 
the  sheriff.  Such  determination  seems  fully  supported  by  an  opinion  written 
by  Judge  Chester  in  Sheldon  v.  MacArthur,  73  Misc.  Rep.  375,  133  N.  Y.  Supp. 
194,  affirmed  in  148  App.  Dlv.  90S,  133  N.  T.  Supp.  194,  holding  that  chapter 
359  of  the  Laws  of  1911  did  not  divest  the  sheriff  of  the  power  of  appointing 
certain  employ§s.  The  enactment  of  chapter  358  of  the  Laws  ofl  1914  did 
not  change  the  law  as  above  declared.  This  ruling  makes  it  unnecessary  here 
to  enter  into  the  consideration  of  how  far  the  Legislature  may  regulate 
the  officering  of  the  courts. 

[2]  The  applicant  for  a  writ  of  peremptory  mandamus  here  was  one  of  the 
laborers  appointed  by  the  superintendent  of  the  courthouse  and  annex  under 
the  resolution  of  the  board  of  supervisors.  He.  claims  to  have  performed  the 
services  and  have  demanded  his  pay  from  the  county  treasurer.    The  county 
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treasurer  bas  refused  to  pay  him  upon  the  ground  that  he  has  not  been  cer- 
tified upon  an  estimate  pay  roll  or  account  by  the  state  dvil  service  commis- 
sion as  required  by  section  20  ot  the  Civil  Service  Law  of  the  state.  The 
applicant  has  demanded  such  certificate,  but  has  been  refused  under  the 
following  rule: 

'Subdivision  14,  rule  1:  "The  terms  'laborer*  and  'unskilled  laborer'  are  used 
synonymously  and  shall  be  considered  as  applying  only  to  persons  employed 
as  ordinary  laborers,  and  shall  not  include  mechanics, ,  artisans,  tradesmen 
and  other  skilled  laborers,  and  no  person  shall  be  declared  a  'laborer'  who 
receives  a  compensation  greater  than  two  dollars  for  each  day's  actual  serv- 
ice or  sixty  dollars  per  month,  unless  facts  relating  to  the  work  done  by  such 
person  are  presented  to  the  commission  showing  that  such  work  is  that  of  an 
ordinary  unskilled  laborer." 

The  state  commission  based  its  refusal  further  on  the  ground  that  the  letter 
of  the  superintendent  of  the  courthouse  and  annex  revealed  that  the  10 
persons  appointed  were  rather  "janitors  or  court  attendants.*'  Counsel  for 
the  applicant  urges  that  he  needs  no  certificate;  that  the  resolution  of  the 
board  of  supervisors  is  sufficient  warrant  for  payment  by  the  county  treasurer. 
That  would  depend  entirely  upon  the  status  of  applicant — ^whether  he  was  in 
or  out  of  the  "state  service."  He  could  only  be  "out"  where  there  were  no 
rules  or  regulations  to  embrace  him.  People  ex  rel.  Wilson  y.  Knox,  45  App. 
Div,  537.  61  N.  Y.  Supp.  472;  Chittenden  v.  Wurster,  162  N.  Y.  354,  46  N.  E. 
857,  37  L.  R  A.  809. 

There  can  be  no  question  but  that  he  is  "in"  the  classified  service  of  the 
state  (rule  1,  subd.  4,  8  9,  Civil  Service  Law),  and,  if  a  "laborer,"  fully  com- 
prehended by  section  10  of  the  Civil  Service  Law,  which  provides:  "No  exami- 
nation or  registration  shall  be  required  of  persons  to  be  employed  as  laborers 
in  the  state  service."  Matter  of  Flaherty  v.  Milliken,  193  N.  Y.  566,  86  N.  E.  558. 
If  this  be  so  his  application  for  a  writ  now  is  premature.  A  certificate  con- 
taining the  name  of  the  employ^,  his  work  and  compensation,  is  a  condition 
precedent  to  his  payment 

[3]  The  applicant  further  contends  that  be  needs  no  certificate;  that,  hav- 
ing been  appointed  by  the  superintendent  of  the  courthouse  and  annex  under 
the  terms  of  section  8  of  the  Civil  Service  Law,  that  officer  is  liable  to  him 
for  having  illegally  appointed  him,  and  the  county  treasurer  should  be  re- 
quired to  pay.  This  contention  is  so  at  defiance  with  the  section  relied  upon 
as  scarcely  to  require  comment  The  purpose  of  that  section  was  to  give  a 
person  who  had  been  illegally  appointed  a  remedy  against  the  offending  official, 
requiring  him  to  pay  the  appointee  or  employ^  the  compensation  agreed  upon, 
and  giving  the  appointee  or  employ^  a  right  of  action  against  such  appointing 
officer  for  the  agreed  compensation  or  actual  value  of  the  services.  It  was 
never  intended  that  payment  for  such  agreed  compensation  or  value  of  services 
should  come  out  of  the  funds  in  the  hands  of  a  fiscal  officer — such  as  here 
the  county  treasurer.  The  statute  very  carefully  guards  against  any  such 
claim  by  providing:  ♦'No  public  officer  shall  be  reimbursed  by  the  state  or  any 
of  its  civil  divisions  for  any  sums  so  paid  or  recovered  in  any  such  action." 
Section  8,  Civil  Service  Law. 

We  think  the  applicant  has  mistaken  his  relief  and  his  party.  He  should 
show  the  civil  service  commission  facts  relating  to  the  work  done,  that  he  was 
an  ordinary  unskilled  laborer,  and  ask  for  a  certification.  A  refusal  under 
such  conditions  might  be  remedied  by  the  courts. 

Motion  denied. 

Argued  before  KELLOGG,  R  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

James  Farrell,  of  Troy,  for  appellant. 

Herbert  F.  Roy,  Co.  Atty.,  of  Troy,  for  respondent. 

PER  CURIAM.  Order  affirmed,  without  costs,  on  the  opinion  of 
Hasbrouck,  J.,  at  Special  Term,  All  concur,  except  HOWARD,  J., 
not  voting. 
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(173  App.  DlY.  9) 

HUNT  V.  BECKEIL 

(Supreme  Court,  Appelate  Division,  Fourth  Department    May  10,  1916.) 

1,  Bbokess  ^=»57(2) — Compensation — Right. 

The  fact  that  property  Is  sold  to  a  customer  produced  by  a  broker  for 
a  sum  less  than  that  originally  stipulated  between  the  vendor  and  the 
broker  does  not  defeat  the  broker's  claim  for  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  §}  66,  67,  72 ;  Dec. 
Dig.  «=>57(2).] 

2.  TaiAL  <s=>273—lNSTBUCTioNS— Exception— Time  fob  Taking. 

Under  CJode  Civ.  Proc.  §§  992,  995,  providing  that  an  exception  may  be 
taken  to  a  ruling  upon  a  question  of  law.  In  a  charge  given  to  the  Jury 
before  verdict  Is  returned,  defendant  was  within  his  rights  in  taking  an 
exception  to  the  charge  after  retirement  of  the  Jury,  but  before  a  verdict 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent  Dig.  §f  6S0-682 ;  Dec.  Dig. 
«=>273,] 

8.  Trial  «=5>187(4) — Conduct  of  Trial — Remarks  of  Judge. 

In  a  broker's  action  for  commissions,  where  there  was  a  sharp  conflict 
In  ^e  evidence,  remarks  of  the  trial  Judge  that  one  side  was  telling 
something  which  was  not  true  with  regard  to  an  alleged  telephone  con- 
versation, that  without  attempting  to  say  where  the  truth  lies  the  people 
on  one  side  are  absolutely  unfit  to  associate  with  decent,  honest,  reputable 
people,  and  that  It  wds  disheartening  to  have  people  coming  into  court 
and  deliberately  falsifying  questions  of  fact,  was  improper,  as  comment- 
ing on  the  character  of  the  witnesses. 

[£d.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  i  419 ;  Dec.  Dig.  <S;==» 
187(4).] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  C2iarles  S.  Hunt  against  Louis  Becker.  From  a  judg- 
ment for  phiintifi,  and  from  an  order  denying  a  motion  for  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

E.  C.  Schlenker,  of  Buffalo,  for  appellant. 
Walter  C.  Newcomb,  of  Buffalo,  for  respondent 

DE  ANGELIS,  J.  The  plaintiff  has  recovered  a  judgment  upon 
the  verdict  of  the  jury  for  commissions  on  the  sale  of  real  estate  nego- 
tiated by  him  for  the  defendant.  The  peculiarity  of  the  case  is  that 
the  real  estate,  the  subject  of  the  sale,  belonged  to  the  Jefferson  Ex- 
hibition Company,  a  corporation  of  which  the  defendant  was  the 
president,  although  the  complaint  alleges  that  the  defendant  was  the 
owner  of  the  real  estate.  The  trial  court  submitted  to  the  jury  the 
question  of  the  defendant's  liability  upon  two  theories,  to  wit:  (1) 
That  the  contract  was  actually  made  by  the  defendant  as  an  individual ; 
and  (2)  assuming  that  the  defendant  was  acting  as  agent  for  the  cor- 
poration, the  owner  of  the  property,  such  ownership  was  not  disclosed 
to  the  plaintiff. 

The  defendant  claims  that  the  proof  did  not  establish  a  cause  of 
action  against  him  in  any  view  that  might  be  taken  of  it,  that  he  did 
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not  have  a  fair  trial,  and  charges  that  many  errors  were  committed 
by  the  trial  court  to  his  injury.  The  property  involved  is  a  picture 
theater,  with  the  lot  on  which  it  stands,  situate  in  the  city  of  Buffalo^ 
and  known  as  the  Linden  Theater. 

The  complaint  sets  forth  an  express  agreement,  made  about  May 
24,  1914,  whereby  the  defendant  placed  the  property  in  the  hands  of 
the  plaintiff  to  sell,  and  agreed  to  pay  the  plaintiff  a  commission  of  ly^ 
per  cent,  on  the  purchase  price  in  the  event  of  the  plaintiff's  securing 
a  purchaser  of  the  property;  that  between  May  24  and  June  1,  1914^ 
the  plaintiff  interested  one  M.  A.  Myers,  of  the  M.  A.  Myers  Amuse- 
ment Company,  in  the  property,  and,  as  the  result  of  plaintiff's  nego- 
tiations, the  defendant  sold  and  transferred  the  possession  of  the  prop- 
erty to  the  M.  A.  Myers  Amusement  Company  for  the  sum  of  $40,- 
000 ;  that  the  plaintiff  was  the  procuring  cause  of  the  sale ;  and  that 
there  was  due  the  plaintiff  by  reason  of  the  premises  the  sum  of  $1,000. 
The  answer  was  a  general  denial. 

The  plaintiff  was  a  real  estate  broker,  doing  business  under  the 
name  of  the  Hunt's  Business  Agency,  and  had  in  his  employ  one 
Chambers,  who  was  authorized  to  make  contracts  for  the  plaintiff. 
The  plaintiff  had  a  customer  who  desired  to  purchase  a  picture  theater. 
The  plaintiff  asserts  that  the  contract  upon  Which  the  claim  for  com- 
missions is  based  was  made  in  a  conversation  over  the  telephone  be- 
tween Chambers  and  the  defendant.  Chambers  testified  that  he  called 
the  defendant  and  informed  him  that  the  plaintiff  had  a  customer  who 
wanted  to  buy  a  theater  property,  and,  after  some  preliminary  talk, 
the  defendant  told  Chambers  that,  if  he  would  get  for  him  $40,000 
for  the  Linden  Theater,  he  would  sell  it,  and  he  would  not  sell  it  for 
anything  less.  The  language  attributed  by  Chambers  to  the  defend- 
ant was : 

"Go  ahead ;  If  you  can  get  me  $40,000  for  it,  I  wlU  sen  It.  That  Is  what  I 
want ;   I  wouldn't  seU  it  no  less." 

Chambers  testified  that,  in  the  talk  over  the  telephone,  the  commis- 
sions were  to  be  2i/4  per  cent,  in  case  of  a  sale.  He  testified  on  cross- 
examination  that  no  time  was  mentioned  within  which  the  agency 
was  to  cease,  and  it  was  not  an  exclusive  agency.  Chambers  testified 
that  he  got  certain  information  as  to  the  property  from  the  defendant 
in  the  talk  over  the  telephone,  and,  making  use  of  certain  other  in- 
formation, he  called  one  Pierce  over  the  telephone,  who  was  the 
agent  for  the  customer,  and  told  him  to  look  the  property  over.  This 
was  the  next  day  after  the  talk  with  the  defendant.  Chambers  fur- 
ther testified  that  Pierce  replied  that  he  would  go  right  over  to  the 
theater,  and  thereupon  he  (Chambers)  called  the  defendant  by  tele- 
phone and  stated  that  Pierce  was  coming  to  see  him,  and  the  defendant 
responded : 

"All  right;  I  will  be  here  all  the  afternoon." 

The  plaintiff  called  Pierce  as  a  witness,  who  testified  that  he  found 
the  defendant  at  the  theater,  and  defendant  asked  him  if  he  had  been 
sent  by  the  Hunt  Agency,  and  he  replied  that  he  had  not,  but  had  been 
sent  by  Chambers.    It  appears  that  neither  the  plaintiff  nor  Chambers 
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did  an3rthiDg  more  in  the  premises  until  the  plaintiff  made  his  claim 
for  commissions. 

The  defendant  testified  that  he  never  had  any  talk  with  Chambers 
or  Pierce  on  the  subject  of  the  Linden  Theater.  One  Martin  Pleuther, 
the  stepson  of  the  defendant,  testified  that  he  had  charge  of  the  Linden 
Theater  and  carried  on  negotiations  with  Merlin  A.  Myers  and  Pierce^ 
his  agent,  resulting  in  a  lease,  dated  May  24,  1914,  executed  between 
the  Jefferson  Exhibition  Company,  lessor,  by  the  defendant,  as  its 
president,  and  M.  A.  Myers,  lessee.  This  lease  was  put  in  evidence. 
The  term  was  five  years  to  begin  June  1,  1914,  and  the  rental  $6,500 
a  year,  payable  in  weekly  installments  in  advance.  The  lease  contained 
an  option  to  the  lessee  to  purchase  the  theater  within  the  period  of 
a  year  from  its  date  for  $40,000,  to  be  paid  by  the  assumption  of  a 
mortgage  of  $12,000,  the  execution  of  a  purchase-money  mortgage  for 
$11,000,  and  $17,000  in  cash.  It  appears  that  the  lessee  entered  into 
possession  of  the  premises,  and,  negotiations  having  taken  place, 
without  the  intervention  of  the  plaintiff,  the  Jefferson  Exhibition 
Company  executed  and  conveyed  to  the  M.  A.  Myers  Amusement  Cor- 
poration a  conveyance  of  the  theater  in  question,  which  was  acknowl- 
edged December  21,  1914,  and  recorded  December  22,  1914.  The 
consideration  for  the  purchase  was  $38,000,  to  be  paid  by  the  assump- 
tion by  the  grantee  of  an  outstanding  mortgage  of  $11,000,  the  giving 
by  it  of  a  second  mortgage  for  $9,900,  and  payment  by  it  to  the  grantor 
of  $17,000,  in  cash,  less  a  deduction  for  a  rebate  of  interest. 

[1]  1.  The  appellant  insists  that,  assuming  the  contract  to  have 
been  made  just  as  claimed  by  the  plaintiff,  there  was  no  fulfillment  of 
it  on  his  part,  for  the  reason  that  he  failed  to  produce  a  customer  to 
buy  the  property  for  $40,000.  But  the  answer  to  this  proposition  is 
that  the  agency  of  the  broker  was  not  revoked,  and  the  fact  that  the 
property  was  sold  to  the  customer  produced  by  him  at  a  sum  less  than 
that  originally  stipulated  does  not  defeat  his  claim  for  commissions. 
Sbuthwick  v.  Swavienski,  114  App.  Div.  681,  99  N.  Y.  Supp.  1079, 
foUoMTing  Levy  v.  Coogan,  16  Daly,  137,  9  N.  Y.  Supp.  534. 

[2,  3]  2.  The  appellant  argues  that  the  record  discloses  that  the  trial 
judge,  in  his  charge,  erred  in  commenting  on  the  character  of  wit- 
nesses. In  view  of  the  fact  that  the  defendant  not  only  absolutely 
denied  the  telephonic  conversations  with  Chambers,  but  he  and  mem- 
T)ers  of  his  family  contradicted  the  testimony  of  Chambers  and  Pierce 
as  to  circumstances  favorable  to  the  plaintiff  related  by  them,  there 
comes  for  our  consideration,  from  the  comments  that  were  made  by 
the  trial  judge  upon  the  character  of  the  witnesses,  the  question 
whether  the  course  of  the  trial  furnished  the  jury  with  the  basis  for 
applying  those  comments  to  the  witnesses  for  the  defense.  We  think 
that  there  is  a  substantial  basis  for  the  defendant's  complaint  in  this 
respect,  and  that  the  learned  trial  judge,  by  inadvertence,  gave  ex- 
pression to  view's  outside  the  liatitude  of  judicial  discretion.  We 
realize  that  judges  are  human,  and  not  infallible,  and  we  realize  the 
possibility  that  the  learned  trial  judge  may  have  suffered  annoyance 
in  the  course  of  the  trial  of  this  case.  At  the  same  time  we  cannot 
■overlook  the  difficulty  referred  to.    Although  there  are  other  portions 
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of  the  charge  which  are  not  free  from  criticism,  we  base  our  dis- 
approval upon  this  language: 

"But,  gentlemen,  men  cannot  differ  as  to  whether  a  conversation  occurred 
of  this  kind  [referring  to  the  aUeged  talk  over  the  telephone]  and  what  the 
subject  of  that  conversation  was  and  be  honest  There  cannot  be  any  doubt 
about  that.  One  side  or  the  other — and  I  do  not  attempt  to  say  where  the 
truth  lies  at  all — one  side  or  the  other  is  coming  into  court  and  telling  some- 
thing and  telling  it  deUberately  which  is  not  true.  One  side  or  the  other  In 
this  case,  the  people  on  one  side  or  the  other  of  this  case,  are  absolutely  unfit 
to  associate  with  decent,  honest,  reputable  people.  You  have  got  to  go  out 
and  determine  who  it  is,  because  one  side  or  the  other  are  not  fit  to  do  busi- 
ness with  business  men  and  do  business  on  a  level  and  be  honest  about  it. 
And  it  is  a  disheartening  thing,  gentlemen,  to  think  that  anybody  is  coming 
into  a  court  of  justice  and  have  a  difference  of  opinion  over  their  legal  rights, 
not  differing  as  to  the  law  that  governs  them,  but  coming  here  and  deliberately 
falsifying,  that  they  may  seek  something  or  defend  something  which  is  wrong." 

What  preceded  and  followed  these  remarks  might  well  have  led 
the  jury  to  believe  that  the  criticism  was  directed  against  the  witnesses 
for  the  defense.  An  exception  was  taken  to  these  remarks,  and  we 
quote  from  the  record  what  occurred  between  the  court  and  the  coun- 
sel for  the  defendant  after  the  jury  had  retired  to  deliberate  on  their 
verdict : 

"Mr.  Schlenker:  If  your  honor  please,  I  want  to  take  a  couple  more  excep- 
tions that  have  occurred  to  me  since,  and  may  I  have  them  Altered  on  the 
record? 

"The  Court:  You  may,  if  you  will  state  it  is  after  the  jury  has  retired. 

"Mr.  Schlenker:  I  will.  Counsel  returns  into  court  after  the  jury  has  re- 
tired and  takes  the  following  exceptions:  I  except  to  that  part  of  the  charge 
wherein  the  court  charged  the  jury  in  substance  that  one  or  other  of  the 
witnesses  who  had  been  sworn  were  absolutely  unfit  to  associate  with  busi- 
ness men  or  any  other. 

"The  Court:  That  is  an  exception  you  ought  to  have  taken  in  the  presence 
of  the  jury,  and  then  the  jury  would  know  that  you  felt  the  sting." 

The  counsel  was  within  his  rights  in  taking  the  exception  before 
the  jury  rendered  its  verdict.  Code  of  Civil  Procedure,  §§  992,  995. 
But  the  better  practice  is  to  have  the  exceptions  noted  before  the 
retirement  of  the  jury,  because  that  avoids  recalling  the  jury  in  case  of 
any  modifications  of  the  views  expressed  by  the  court.  We  do  not 
think  the  record  justified  the  learned  judge  in  his  characterization  of 
those  witnesses  regarded  by  him  as  the  offending  witnesses.  We  think 
the  court  might  have  said  that  a  verdict  could  be  rendered  either 
for  the  plaintiff  or  defendant  without  a  finding  on  the  part  of  the  jury 
that  any  witness  was  "unfit  to  associate  with  decent,  honest,  reputable 
people."  While  we  know  that  what  was  said  by  the  learned  trial 
judge  after  the  jury  retired  could  not  have  prejudiced  the  defendant's 
case,  yet  it  affords  additional  evidence  that  the  jurors  were  led  to  be- 
lieve tfiat  the  witnesses  of  the  defendant  were  those  animadverted  upon 
by  the  judge. 

We  think  that  the  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  ordered^  with  costs  to  abide  the  event  All 
concur. 
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(95  Misc.  Rep.  709) 

In  re  PHILIP. 

PALMATIER  ▼.  CATSKILL  MOUNTAIN  BY.  CO.  et  aL 

(Supreme  Court,  Special  Term,  Greene  County,    June  20,  1916.) 

1.  RA.ILB0AD8   ^=»192 — ^MORTOAGES — ^FOBECI^OSUBB — SALE— MOTION   TO  EXTEND 

Time  fob  Patubnt.  • 

Where  a  railroad  was  sold  under  foreclosure  proceedings,  additional 
time  to  search  title  and  ascertain  liens,  to  catalogue  the  property,  or,  for 
an  opportunity  to  form  a  corporation  to  take  over  the  operation  of  the 
road  and  its  franchises,  were  not  grounds  for  an  extension  of  time  to 
complete  the  purchase ;  Railroad  Law  (Consol.  Laws,  c.  49)  {  151,  provid- 
ing that  an  individual  purchaser  at  the  sale  of  a  railroad  may  operate 
for  six  months  until  a  corporation  has  heen  formed  for  such  purpose. 

[Ed.  Note.—For  other  cases,  see  Railroads,  Cent  Dig.  §§  391,  634-642; 
Dec  Dig.  «=»192.] 

2.  Railroads   ^=»192 — Mobtoages— Foreclosubb — Saue — Notice. 

Under  Code  Civ.  Proc.  {  1678,  providing  that  a  sale  made  in  pursuance 
of  any  provision  of  this  title  must  be  at  public  auction  to  the  highest  bid- 
der, with  notice  given  by  the  officer  maldng  It,  where  a  railroad  was  sold 
in -foreclosure  proceedings  under  an  order  of  the  court  providing  that,  if 
any  purchaser  shall  fail  to  comply  with  the  terms  of  sale,  the  property 
will  be  again  put  up  for  sale  under  the  same  terms  without  application  to 
the  court,  and  such  purchaser  shall  be  held  liable  for  any  deficiency 
caused  by  the  resale,  where  the  purchaser  failed  to  pay  the  balance  of  the 
purchase  price  in  aocordance  with  the  terms  of  the  sale,  a  subsequent 
private  sale  by  the  referee  without  publication  was  Invalid. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig  {{  891,  634-642 ; 
Dea  Dig.  «=»192.1 

8.  Judicial  Salbs  ^cs»26— Bidb—Rbsaud — ^^'Immediately." 

The  rule  that,  on  the  failure  of  a  bidder  at  judicial  sale  to  perform, 
the  referee  may  "immediately"  resell,  means  that  the  property  may  be 
advertised  for  resale  without  mediation  of  a  court  order. 

[Ed.  Note. — ^For  other  cases,  see  Judicial  Sales,  Cent  Dig.  §§  GO,  61,  63 ; 
Dec  Dig.  <&s»26. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Immediately.] 

4.  Railboads  ^=>192 — Mobtgages— Fobeclosube — Sale — Pebsons  Who  mat 
Question — ^Validitt. 

Where  the  purchaser  of  a  railroad  at  a  public  sale  and  foreclosure  pro- 
ceedings made  a  default  in  payment  of  the  purchase  price  under  the 
terms  of  the  sale,  he  did  not  waive  his  right  to  complain  of  a  subsequent 
private  sale  without  publication  of  notice,  though  excused  by  order  of 
court  from  payment  of  a  deficiency,  as  he  did  nothing  to  waive  his  right 
to  bid  thereat. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {{  391,  634-642 ; 
Dec.  Dig.  «»192.] 

Petition  by  James  P.  Philip  for  an  extension  of  time  to  complete 
purchase  of  premises  sold  at  public  sale  by  OrlifF  T.  Heath,  referee 
under  a  judgment  of  foreclosure  in  an  action  entitled  William  Pal- 
matier,  as  Substituted  Trustee  for  the  Benefit  of  the  First  Income 
Bonds,  against  the  Catskill  Mountain  Railway  Company  and  others. 
Order  vacating  the  stay,  so  far  as  it  excused  the  petitioner  from  pay- 

^=»For  other  cases  see  lame  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  &  tndexea  * 
160N.Y.S.— 4 
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ment  of  a  deficiency,  vacated,  sale  set  aside,  deed  canceled,  and  resale 
ordered. 

Marcus  T.  Hun,  of  Albany,  for  the  motion. 

Osborn,  Bloodgood  &  Wilbur,  of  Catskill  (Frank  H.  Osbom,  of 
Catskill,  of  counsel),  opposed. 

HASBROUCK,  J.  On  the  property  of  the  Catskill  Mountain  Rail- 
way Company  there  were  mortgages  securing  an  issue  of  first  mort- 
gage bonds  amounting  to  $39,000,  an  issue  of  second  mortgage  first 
income  bonds  amounting  to  $238,000,  and  an  issue  of  second  income 
bonds  amounting  to  $15,000.  The  above-entitled  action  was  instituted 
to  foreclose  the  mortgages  securing  the  second  mortgage  income 
bonds,  and  beside  to  apply  the  proceeds  of  the  sale  to  the  payment  of 
outstanding  receivers'  certificates  and  the  first  mortgage  bonds.  The 
property  covered  by  the  mortgages  consists  of  a  railroad  and  its  ap- 
purtenances operated  in  Greene  county  between  the  villages  of  Catskill 
and  Palenville,  approximately  from  May  1st  until  November  each 
year,  to  accommodate  the  traffic  between  the  mountain  and  country 
resorts  and  the  village  of  Catskill.  Preparation  for  the  entertainment 
of  summer  guests  and  their  arrival  commences  about  the  1st  of  May. 
The  suit  had  proceeded  to  a  judgment  of  foreclosure  and  sale.  The 
sale  was  advertised  for  April  17,  1916,  at  the  court  house,  Catskill. 
On  that  day  several  persons  interested  in  the  bonds  appeared  as  bid- 
ders. The  terms  of  sale  were  in  the  usual  form,  10  per  cent,  down, 
and  required  the  pa)mient  of  the  balance  at  the  office  of  the  referee, 
Catskill,  April  25th.  There  was  bid  by  the  interests  in  control  of 
the  road  $27,100,  and  by  James  P.  Philip  $28,000,  and  the  property 
was  struck  down  to  him.  He  paid  the  10  per  cent,  and  signed  the 
terms  of  sale,  which  provided  further,  among  other  things: 

(7)  "The  bidding  will  be  kept  open  after  the  premises  and  property  have 
been  struck  off  to  a  bidder,  and  in  case  any  purchaser  shall  fail  to  comply 
with  these  terms  of  sale,  or  any  part  thereof,  the  premises  and  property  so 
struck  off  to  him  will  be  again  put  up  for  sale,  under  the  direction  of  said 
referee,  under  the  same  terms  of  sale,  without  application  to  the  court,  unless 
the  plaintiff's  attorneys  shaU  elect  to  make  such  application,  and  such  pur- 
chaser will  be  held  liable  for  any  deficiency  there  may  be  between  the  sum 
for  which  said  premises  and  property  shall  be  struck  off  upon  the  present  sale 
and  that  for  which  they  may  be  purchased  on  a  resale,  and  also  any  costs  or 
expenses  occurring  on  such  resale." 

Philip  applied  to  the  referee  for  an  extension  of  time  to  complete 
the  purchase,  stating  that  there  was  not  sufficient  time  for  him  to  as- 
certain tl)e  validity  of  the  title  and  freedom  from  liens  of  the  defend- 
ant company,  nor  time  to  organize  a  new  corporation  to  take  over 
the  operation  of  the  franchise  and  property.  The  referee,  after  com- 
municating with  the  plaintiff's  attorneys,  refused  to  grant  the  request. 
On  April  24th  Philip  procured  an  order  to  show  cause,  with  a  stay 
of  the  sale,  returnable  May  6th  at  Kingston,  why  he  should  not  be 
granted  additional  time.  About  midday  April  25th  the  stay  was  va- 
cated. Philip  failed  to  pay  the  balance  of  the  purchase  price  in 
accordance  with  the  terms  of  sale  on  the  2Sth,  and  the  referee,  aiter 
.  ascertaining  that  Philip  did  not  intend  to  complete  his  purchase,  put 
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the  property  up  for  sale  at  the  office  of  the  referee,  and  resold  it  for 
$28,000  to  E.  E.  Olcott  and  others,  being  the  6ame  persons  who  had 
bid  $27,100  at  the  sale  on  the  17th.  On  May  3d  Philip  made  a  sec- 
ond motion,  returnable  May  6th  at  Kingston,  for  an  extension  of 
time,  the  cancellation  of  the  deed  to  Olcott,  the  reinstatement  of  the 
sale  to  Philip,  or  for  a  properly  advertised  new  sale.  The  action 
should  have  been  timed  to  have  secured  a  sale  at  an  earlier  date  in 
the  year,  having  reference  to  the  season  of  beginning  the  operation 
of  the  railroad.  But  it  was  not,  and  the  court  was  compelled  to  deal 
with  the  situation  as  it  existed,  and  therefore  did  not  undertake  to 
postpone  the  day  of  compliance  with  the  terms  of  sale.  Under  the 
facts  three  questions  are  presented   for  determination: 

[1]  1.  Should  Philip's  time  to  complete  his  purchase  be  extended? 
He  requested  additional  time  for  the  reasons  that  he  did  not  know 
•  about  the  title  to  nor  the  liens  against  the  property,  and  desired  to 
search  the  title  and  ascertain  the  Hens.  The  property  had  been  in- 
cumbered by  the  mortgages  since  1885,  and  in  the  same  ownership 
for  30  years.  The  record  of  liens  and  incumbrances  was  in  the  court- 
house near  to  Philip's  office,  and  a  search  could  have  been  made  for 
them  in  half  a  day.  It  is  not  at  all  apparent  to  the  court  that  addi- 
tional time  was  needed  for  any  such  purpose.  Nor  was  additional 
time  needed  to  catalogue  the  property.  That  should  have  been 
attended  to  before  the  bidding.  It  would  hardly  be  claimed  to  be  rea- 
sonable conduct  to  bid  upon  the  property,  the  extent  or  character  of 
which  was  unknown  to  the  bidder.  Philip  further  claimed  the  com- 
pletion of  the  sale  should  be  postponed  until  he  had  an  opportunity 
to  form  a  new  corporation  to  take  over  the  operation  of  the  road  and 
franchises.  This  was  entirely  unnecessary,  for  the  statute  provides 
that  an  individual  purchaser  at  the  sale  of  a  railroad  may  operate 
for  six  months  until  a  corporation  has  been  formed  for  such  purpose. 
Railroad  Law,  §  151;  Village  of  Phoenix  v.  Gannon,  195  N.  Y.  474, 
88  N.  E.  1066. 

[2]  Though  the  court  was  not  impressed  with  these  reasons  for  the 
extension  of  time,  yet  it  would  have  granted  it,  if  it  were  not  that 
other  than  private  interests  were  involved.  Consideration  of  the 
traveling  public,  their  means  of  ingress  and  egress  to  and  from  the 
villages  and  places  where  summer  entertainment  is  furnished,  and  the 
shipping  of  supplies  thereto,  led  the  court  to  the  conclusion  that  the 
operation  of  the  railroad  should  be  commenced  as  soon  as  possible 
after  the  date  of  the  sale. 

2.  The  second  question  is:  Had  the  referee  any  right  to  put  the 
property  up  for  sale  at  his  office  on  the  failure  of  Philip  to  complete 
his  purchase  on  the  2Sth  of  April  ?  The  sale,  being  authorized  by  the 
judgment  of  foreclosure,  is  regulated  by  Code,  §  1678 : 

"A  sale  made  In  pursuance  of  any  provision  of  this  title  must  be  at  pubUc 
auction  to  the  highest  bidder.  Notice  of  such  sale  must  be  given  by  the.  officer 
making  it,  as  prescribed  in  section  1434  of  this  act." 

The  terms  of  the  statute  were  complied  with  by  the  referee  by  ad- 
vertising a  public  auction,  atid  offering  and  selling  the  property  at  the 
same.    The  applicant,  Philip,  by  bidding  and  having  his  bid  accepted. 
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and  submitting  to  the  terms  of  sale  and  paying  the  10  per  cent,  be- 
came the  purchaser.  /He  says  that  when  he  failed  to  comply  with 
its  terms  the  referee  had  the  power  to  put  up  the  premises  and  prop- 
erty for  sale,  or,  if  the  plaintiff's  attorney  was  desirous  of  holding 
him  for  a  deficiency,  he  might  apply  to  the  court  upon  notice  to  him 
for  an  order  decreeing  a  resale.  Anthon  v.  Bachelor,  5  N.  Y.  Supp. 
798;  Chase  v.  Chase,  15  Abb.  N.  C.  95.  What  he  did,  and  what  the 
respondents  claim  he  had  the  right  to  do,  was,  when  the  purchaser 
failed  to  pay  the  balance  of  the  purchase  price  at  the  officCj  to  put 
the  property  and  premises  up  for  sale  at  his  office  and  resell  it  immedi- 
ately. They  claim  the  conduct  of  the  referee  to  be  justified  by  what 
the  Appellate  Division,  First  Department,  said  in  Egan  v.  Buelles- 
bach,  116  App.  Div.  309,  101  N.  Y.  Supp.  476,  speaking  of  terms  of 
sale  identical  with  those  above  quoted : 

"These  terms  of  sale  have  been  In  use  for  many  years,  and  are  perfectly 
familiar  to  all  purchasers  at  judicial  sales.  There  could  be  no  question  but 
that,  if  the  referee  had,  immediately  upon  the  purchaser's  stopping  payment 
of  the  check  and  refusing  to  comply  with  the  terms  of  sale,  put  the  property 
up  for  resale,  without  appUcation  to  the  court,  the  purchaser  would  have  been 
Uable  for  any  deficiency." 

[3]  I  do  not  understand  the  language  to  mean  that  the  property  could 
be  immediately  offered  for  sale  without  advertising  in  the  newspaper 
and  posting  the  notice.  What  it  does  mean  is  that  the  property  and 
franchises  could  be  immediately  readvertised  and  noticed,  and  thus 
put  up  for  resale.  This  word  "immediately,"  as  used  by  the  court  in 
the  language  heretofore  quoted  from  the  Egan  Case,  has  reference 
to  putting  up  for  sale  without  mediation  of  a  court  order.  Thus  in- 
terpreted, it  is  in  harmony  with  reason  and  with  the  cases.  When  the 
property  is  struck  off,  and  the  terms  of  sale  signed  and  complied 
with,  as  far  as  required  on  the  sales  day,  and  the  bidders  have  depart- 
ed, and  the  day  faded  into  the  past,  the  referee  cannot  sell  again 
without  compliance  with  the  statute.  In  Jones  v.  Null,  9  Neb.  256,  2 
N.  W.  350,  the  sheriff  had  sold  some  real  estate  to  one  Colby  for 
$1,925.  He  failed  to  complete  his  purchase,  and  the  sheriff,  an  hour 
after  the  sale,  going  back  to  the  place  thereof,  resold.    The  court  held : 

"He  cannot  wait  untU  the  sale  is  closed  and  the  bidders  have  departed  be- 
fore again  offering  the  property  for  sale." 

In  the  case  of  Barnard  v.  Duncan,  38  Mo.  170,  90  Am.  Dec.  416,  the 
court,  discussing  a  similar  situation,  where  bidders  had  departed,  says : 

"Upon  the  refusal  to  accept  it  [the  deed]  the  trustee  proceeded  at  once  to 
put  up  the  property  for  sale  again,  at  the  same  place,  on  the  same  day,  with- 
out readvertising  or  any  new  notice,  and,  few  persons  being  present,  the  prop- 
erty was  resold  for  $25.  This  proceeding  can  neither  be  Justified  nor  sus- 
tained. It  was,  In  practical  effect,  a  saie  without  notice.  The  sale,  as  ad- 
vertised, had  taken  place  several  hours  before,  and  all  bidders  had  departed. 
Though  yet  within  the  hours  mentioned  in  the  advertisement,  it  cannot  be 
considered  a  fair  and  valid  sale  pursuant  to  notice." 

It  is  not  pretended  that  the  sales  in  the  two  above-described  cases 
were  under  terms  of  sale  like  those  in  the  case  at  bar.  The  point  is 
that,  for  a  sale  held  at  the  office  of  the  referee  eight  days  after  the  first 
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sale,  there  was  no  notice,  no  publication.  That  there  were  at  the 
referee's  office  bidders  was  an  accident.  In  a  sale  so  had  the  very  pur- 
poses of  the  statute  were  ignored.  The  referee  is  authorized  to  sell 
by  the  decree  as  directed  by  the  statute.  If  the  sale  for  any  reason 
fails,  he  has  the  power  to  carry  out  the  terms  of  the  judgment  and 
resell ;  but  it  must  be  a  public  sale  upon  notice.  Bicknell  v.  Byrnes, 
23  How.  Prac.  486;  Gross  v.  Jancsok,  16  Daly,  346,  10  N.  Y.  Supp. 
541 ;  Hewlett  v.  Davis,  3  Edw.  Ch.  357;  Home  Ins.  Co.  v.  Jones,  45 
How.  Prac.  498;  27  Albany  Law  Journal,  508;  Lents  v.  Craig,  13 
How.  Prac.  72;  Id.,  2  Abb.  Prac.  294;  Thomas  on  Mortgages  (3d. 
Ed.)  §  988.  The  judgment  of  foreclosure  cannot  be  executed  by  a 
private  sale.  Ely  v.  Matthews,  128  App.  Div.  515,  112  N.  Y.  Supp. 
788;   Vannerson  V.  Cord,  Smedes  &  M.  Ch.  345. 

The  only  manner  in  which  a  deficiency  judgment  on  the  bond  or 
against  a  purchaser  for  refusing  to  comply  with  the  terms  of  sale  can 
be  determined  is  by  a  public  sale.  Nesbit  v.  Knowlton  Hall  Co.,  45 
Misc.  Rep.  513,  92  N.  Y.  Supp.  761.  These  reasons  and  cases  leave 
little  doubt  but  that  the  referee  was  without  power  to  resell  without 
readvertising  and  reposting.  The  distinctive  features  of  a  public  sale 
are  advertisement  published  in  a  newspaper,  notices  posted  in  public 
places,,  exposure  for  sale  of  the  thing  to  be  sold  in  a  public  place. 
A  sale  not  having  such  features  could  not  be  a  public  sale.  The  vice 
in  the  sale  at  the  referee's  office  is  that  it  was  a  private  sale. 

[4]  The  third  question  is:  Had  Philip  the  right  to  complain  of  the 
sale?  It  may  be  claimed  that,  having  refused  to  complete  his  pur- 
chase and  being  excused  from  payment  of  a  deficiency  by  the  order 
vacating  the  stay,  he  is  in  no  position  to  challenge  the  validity  of  the 
resale.  I  think  the  itlatter  jurisdictional.  There  was  no  authority  for 
the  sale  had,  nor  for  the  acceptance  of  any  other  bid  after  the  day  o^ 
the  first  sale.  May  v.  May,  11  Paige,  202.  Philip  did  nothing  after 
the  sale  of  the  25th  of  April  to  waive  his  right  to  bid. 

The  order  vacating  the  stay,  as  far  as  it  excused  Philip  from  the 
payment  of  a  deficiency  is  vacated.  The  sale  is  set  aside,  the  deed  can- 
celed, and  a  resale  ordered.  If  less  shall  be  realized  than  $28,000  at 
the  resale,  application  may  be  made  to  the  court  to  fix  the  liability 
and  amount  of  deficiency  which  Philip  should  be  required  to  pay  be- 
cause of  failure  to  complete  his  purchase  on  the  original  sale.  The 
purchaser  at  the  office  sale  should  be  repaid  out  of  the  proceeds  of 
the  resale  moneys  necessarily  spent  in  opening^  and  placing  in  readiness 
the  railroad  for  operation.  The  same  referee  is  appointed.  Order  may 
be  settled  June  24th,  10  a.  m.,  in  Supreme  Court  chambers,  courthouse, 
Kingston,  N.  Y. 
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(174  App.  Div.  191) 

In  re  PERKINS. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

Evidence  ^=»309 — Heabsat — Relationship. 

Evidence  of  declarations  as  to  pedigree  Is  competent  only  if  the  declar- 
ant  is  proved,  by  evidence  dehors  his  own  declarations,  to  be  a  member 
of  the  family  by  blood  or  affinity,  which  the  declarations  are  Intended  to 
affect. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  §  1162;  Dec.  Dig. 
<&=>809.] 

Appeal  from  Order  of  Surrogate,  New  York  County. 

In  the  matter  of  the  application  of  Jeremiah  S.  Perkins,  attorney 
in  fact,  for  an  order  directing  the  Comptroller  of  the  City  of  New 
York  to  pay  to  the  petitioner  moneys  deposited  to  the  credit  of  the 
unknown  next  of  kin  of  Rose  Fitzpatrick.  From  an  order  of  the 
surrogate,  affirming  a  report  of  the  referee,  directing  payment  of  the 
deposit,  the  Comptroller  appeals.  Reversed,  and  matter  remitted  to 
the  surrogate  for  further  proof. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Charks  J.  Nehrbas,  of  New  York  City,  for  appellant. 
Junius  Pendleton  Wilson,  of  New  York  City  (Harry  Edwards,  of 
New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  Rose  Fitzpatrick  died  intestate  in  the  city  of  New 
York  on  August  26,  1906.  Her  estate  is  in  the  city  treasury  await- 
ing proof  of  ownership.  The  parties  who  on  this  petition  claim  to 
be  entitled  allege  themselves  to  be  cousins  of  Rose  Fitzpatrick  four 
generations  removed  from  their  common  ancestor,  one  Patrick  Cassily. 
He  had  a  son,  John  Cassily,  who  is  the  ancestor  of  the  claimants,  and 
a  daughter,  Jane,  who,  the  petitioner  asserts,  is  the  ancestor  of  the 
decedent.  It  is  admitted  that  one  Rose  Donahue  married  John  Fitz- 
patrick and  was  the  mother  of  the  decedent,  and,  to  link  the  families 
together,  the  claimants  assert  that  this  Rose  Donahue  was  the  daugh- 
ter of  Jane  Cassily  and  one  Stephen  Donahue.  It  is  at  tliis  point  that 
the  difficulty  appears  in  the  lack  of  competent  evidence  to  prove  that 
Jane  Cassily  married  Stephen  Donahue  and  had  a  daughter.  Rose. 

To  prove  this,  two  of  the  claimants  testified  that  their  mothers  and 
grandmother  had  told  them  that  Jane  Cassily  married  a  Stephen  Don- 
ahue and  had  a  child,  Rose.  This  testimony  is  incompetent  under  the 
rule  laid  down  in  the  case  of  Aalholm  v.  People,  211  N.  Y.  406,  105 
N.  E.  647,  L.  R.  A.  1915D,  215,  Ann.  Cas.  1915C,  1039,  to  the  effect 
that  declarations  are  competent  only  in  case  the  declarant  is  proved, 
by  evidence  dehors  his  own  declarations,  to  be  a  member  of  the  family 
by  blood  or  affinity,  which  the  declarations  are  "intended  to  affect," 
or  "concerning  which  he  speaks."  This  condition  is  not  met  here.  The 
testimony  of  one  Owen  Cusack  that  he  had  heard  that  Jane  Cassily 
had  married  a  Stephen  Donahue  was  pure  hearsay,  and  incompetent. 
The  testimony  of  a  Mrs.  Meehan  that  she  had  heard  the  decedent 
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say  that  she  had  cousins  named  Newman,  the  family  name  of  some  of 
the  claimants,  is  too  indefinite  to  be  of  any  substantial  value. 

The  proof,  apart  from  the  incompetent  evidence,  is  clearly  insuffi- 
cient in  law,  and  for  the  error  in  the  admission  of  this  evidence  the 
judgment  must  be  reversed,  and  the  matter  remitted  to  tne  surrogate 
for  further  proof,  without  costs.    Order  filed.    All  concur. 


(174  App.  Dlv.  193) 

In  re  HILTON. 

(Supreme  Court,  Appellate  Division,  First  Department     July  10,  1916.) 

Tbusib  ^=»271 — Construction  of  Powers. 

Where  the  will  creates  a  trust  fund,  and  authorizes  the  trustees  to 
apply  so  much  thereof  as  they  may  from  time  to  time  consider  necessary, 
proper,  or  expedient  for  the  support  and  maintenance  of  the  beneficiaries, 
the  court  will  not,  in  the  absence  of  abuse,  interfere  with  the  discretion 
of  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §§  380,  381;  Dec 
Dig.  <&=»271.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Petition  by  Albert  B.  Hilton,  Jr.,  for  allowance  from  a  trust  fund 
under  the  will  of  Henry  Hilton,  deceased,  opposed  by  Edward  D. 
Harris  and  another,  trustees.  From  an  order  directing  the  allowance, 
the  trustees  appeal.    Reversed  and  remitted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Albert  Stickney,  of  New  York  City,  for  appellants. 
James  H.  Hickey,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  will  provides  that  the  trustees  may  "pay  out  or 
pay  over  or  apply  so  much  and  such  parts  thereof  (Albert  Hilton's 
interest)  as  they  may  from  time  to  time  consider  necessary,  proper  or 
expedient  for  the  support  and  maintenance  of  the  said  Albert  and 
his  wife  and  children  during  his  life."  This  allowance  to  Albert  B. 
Hilton  and  his  family  may  be  made  by  the  trustees,  either  from  the 
income  or  from  the  principal.  The  trustees  Tiave  in  fact  paid  to  Al- 
bert B.  Hilton  and  his  family  all  of  the  accumulated  income,  so  that 
now  they  are  encroaching  upon  the  principal,  and,  in  order  to  sup- 
port the  family,  they  are  allowing  $36,000  a  year  for  that  purpose 
now,  and  also  $7,000  for  a  married  daughter.  The  petitioner,  a  son, 
now  makes  application  for  an  additional  $7,000,  and  the  court  has  di- 
rected the  trustees 'to  pay  him  $4,000  a  year  in  addition  to  what  is 
paid  to  Albert  Hilton  and  the  family.  The  trustees  have  appealed, 
insisting  that  the  discretion  is  left  solely  with  them,  and  not  with 
the  court.  It  woidd  seem  that  this  contention  is  sound,  and  that 
the  discretion  of  the  trustees*  governs,  at  least  unless  they  abuse  their 
trust. 

The  cases  cited  by  the  respondent  here  are  none  of  them  cases  in 
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which  the  amount  of  the  allowance  was  specifically  left  to  the  dis- 
cretion of  the  trustees,  as  in  the  case  at  bar. 

In  the  Matter  of  Akin's  Estate,  145  N.  Y.  Supp.  1105,  Surrogate 
Fowler  stateH  the  rule  that,  where  testamentary  trustees  were  given 
discretion  under  a  will,  the  court  will  not  interfere  with  the  reason- 
able exercise  of  that  discretion.  This  testator,  as  he  had  the  right  to 
do,  left  to  the  discretion  of  the  trustees  what  amouait  should  be  paid 
out  for  the  support  of  the  family  of  Albert  B.  Hilton,  No  evidence 
is  adduced  even  tending  to  show  an  abuse  of  that  discretion.  Until 
such  fact  is  shown,  the  law  will  leave  the  petitioner  where  the  de- 
ceased left  him,  to  convince  the  trustees  that  his  claim  is  reasonable 
under  all  the  circumstances  of  the  case. 

The  order  of  the  surrogate  should  be  reversed,  with  costs,  and  the 
proceeding  remitted  to  the  Surrogate's  Court  for  action  in  accordance 
with  this  opinion.    All  concur. 


(173  App.  Div.  790) 

GUENTHER  v.  RIDGWAY  00. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

Pleading  ^=»231 — ^Amendment. 

Where  a  complaint  was  amended  by  leave  of  court,  the  plaintiff,  upon 
defendant  serving  an  amended  answer  thereto,  could  serve  a  second 
amended  complaint  within  20  days,  under  Code  Civ.  Proc.  {  542,  allowing 
one  amendment,  for  an  amendment  by  leave  of  the  court  is  not  a  sub- 
stitute therefor. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  §§  594-598 ;  Dec. 
Dig.  <®»231.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  Guenther  against  the  Ridgway  Company.  From 
an  order  declaring  null  plaintiff's  attempted  service  of  his  second 
amended  complaint,  he  appeals.    Reversed  and  remanded. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

E.  C.  Crowley,  of  New  York  City,  for  appellant. 

James  B.  Sheehan,  of -New  York  City,  for  respondent. 

PAGE,  J.  Upon  motion  of  the  defendant,  portions  of  the  original 
complaint  were  stricken  out,  and  the  plaintiff  given  leave  to  amend. 
An  appeal  therefrom  was  taken  to  this  court,  and  the  order  affirmed, 
and  thereafter  the  plaintiff  served  an  amended  complaint  pursuant 
to  the  order.  A  trial  was  thereafter  had,  which  resulted  in  a  ver- 
dict for  the  plaintiff,  which  on  appeal  to  this  couirt  was  reversed,  and 
a  new  trial  ordered.  170  App.  Div.  725,  156  N.  Y.  Supp.  534.  There- 
after defendant  moved  to  be  allowed  to  serve  an  amended  answer, 
and  was  allowed  to  do  so  upon  the  payment  of  costs  to  date. 

Upon  the  day  the  amended  answer  was  served  the  plaintiff  served  a 
second  amended  complaint.  This  he  clearly  had  a  right  to  do,  pur- 
suant to  section  542  of  the  Code  of  Civil  Procedure.    It  has  been  uni- 
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fonnly  held  that  a  party  has  an  absolute  right  to  amend  his  plead- 
ing once,  of  course,  providing  he  does  so  within  20  days  after  serv- 
ice of  an  answer,  demurrer,  or  reply  to  his  pleading;  also  that  an 
amendment  by  leave  of  the  court  is  not  a  substitute  for  that  right,  and 
does  not  preclude  a  subsequent  amendment  under  section  542.  Backes 
v.  Mechanics'  &  Traders'  Bank,  130  App.  Div.  20,  21,  114  N.  Y.  Supp. 
459;  Hall  v.  Galban  &  Co.,  164  App.  Div.  873,  148  N.  Y.  Supp.  517. 
The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  defendant's  motion  denied,  with  $10  costs,  with  leave  to  the 
defendant,  on  payment  of  said  costs,  to  serve  an  answer  to  the  second 
amended  complaint  within  20  days  from  service  of  a  copy  of  the  order 
to  be  entered  hereon,  with  notice  of  entry  thereof.    All  concur. 


(174  App.  Div.  905) 

HEBBERT  t.  ST.  PAX7L  FIRB  &  MARINB  INS.  GO. 

(Supreme  Court,  Appellate  Division,  Flnt  Department.    July  10,  1916.) 

Pleadiito  ^=9317(5) — Fob  Ihsitkanck— Biix  of  Pabtiouxahs— -Bubdsn  of 
Proof. 

Where  defendant  insurer  set  up  falsity  of  value  of  items  of  property  as 
alleged  in  proof  of  loss,  the  value  being  matter  necessarily  to  be  proved  by 
the  insured,  she  was  entitled  to  a  bill  of  particulars  as  to  the  items  al- 
leged to  be  falsely  valued. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {f  958-961 ;  Dec. 
Dl^.  <$=»317(5) ;  Damages,  Cent.  Dig.  f  416.] 

Appeal  f rcxn  Trial  Term,  New  York  County. 

Action  by  Nellie  Bolstridge  Herbert  against  the  St.  Paul  Fire  & 
Marine  Insurance  Company.  From  an  order  granting  plaintiff's  mo- 
tion for  a  bill  of  particulars  as  to  the  separate  defenses,  defendant 
appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

S.  J.  Rosenblum,  of  New  York  City,  for  appellant. 
Joseph  H.  Frier,  of  Brooklyn,  for  respondent 

PER  CURIAM.  The  action  is  upon  a  policy  of  fire  insurance.  The 
defense  raises  a  general  issue,  and  sets  up  the  affirmative  defenses 
that  values  were  exaggerated  and  falsely  stated  in  the  proofs  of  loss, 
that  at  the  examination  of  the  assured  under  the  policy  the  husband 
of  the  assured  (representing  the  assured)  refused  to  answer  truth- 
fully certain  proper  questions,  and  gave  false  answers,  and  failed  to 
produce  documents  called  for,  and  produced  false  documents,  and 
that  the  assured  gave  false  answers  in  the  proofs  of  loss  as  to  the 
cause  of  the  fire,  and  as  to  her  being  the  sole  owner  of  the  lost  prop- 
erty.   The  defendant  concedes  plaintiff's  right  as  to  the  second  item. 

The  order  appealed  from  is  modified,  by  striking  out  all  of  the 
first  demand  in  the  request  for  a  bill  of  particulars,  except  the  fol- 
lowing:   The  items  of  property  set  forth  in  the  proof  of  loss  as  to 
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which  the  defendant  claims  that  the  values  thereof  are  false  as  set 
forth  by  the  plaintiff— and  by  striking  out  all  of  the  fourth  demand, 
as  these  are  matters  which  obviously  must  be  proved  by  the  plain- 
tiff as  part  of  her  case;  and,  as  so  modified,  the  order  is  affirmed, 
without  costs.    Settle  order  on  notice. 


(173  App.  Div.  785) 

SACANDAGA  REALTY  CORP.  ▼.  HENBS. 

(Supreme  Court,  AppeUate  Division,  First  Department.    July  10,  1916.) 

Partition  ^=>109(5) — Sale — Rights  of  Purchabeb — Rent. 

Under  Code  Civ,  Proc.  §  2674,  providing  that  rents  shall  be  apportion- 
ed upon  the  determination  of  an  estate,  a  partition  sale  purchaser  Is  en- 
titled to  such  portion  of  rentals  collected  in  advance  as  represents  the 
period  subsequent  to  the  sale. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  ^  879;  Dec.  Dig. 
«©=»109(5).] 

Appeal  from  Appellate  Term,  First  Department 

Action  by  the  Sacandaga  Realty  Corporation  against  Caroline  Henes. 
From  a  determination  of  the  Appellate  Term,  affirming  a  judgment 
in  the  Municipal  Court  for  defendant  (94  Misc.  Rep.  233,  157  N.  Y. 
Supp.  689),  plaintiff  appeals.  Reversed,  and  judgment  directed  for 
plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Louis  Franklin  Levy,  of  Nev^r  York  City,  for  appellant 
John  Theall,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  TWs  appeal  is  from  a  determination  of  the 
Appellate  Term,  which  affirmed  a  judgment  of  the  Municipal  Court 
of  the  City  of  New  York,  dismissing  the  complaint. 

The  facts  are  undisputed.  The  plaintiff  was  the  purchaser  at  a 
partition  sale  of  certain  real  estate.  The  defendant,  prior  to  the  sale, 
was  the  owner  as  tenant  in  common  of  an  equal  undivided  one-eighth 
interest  in  the  property,  and  as  such  was  a  party  to  the  partition  ac- 
tion. On  June  3,  1915,  the  property  was  sold  at  public  auction  to 
one  Pfeiffer,  who  thereafter  duly  assigned  to  the  plaintiff  his  right 
and  interest  in  the  purchase.  Under  the  terms  of  sale  the  referee's 
deed  was  to  be  delivered  on  July  3,  1915,  but  the  closing  was  postponed 
until  July  8,  1915,  under  a  stipulation  which  provided  that  computa- 
tion should  be  made  as  of  the  former  date.  The  property  was  sold 
subject  to  existing  tenancies  and  a  hold-over  lease  having  until  May  1, 
1916,  to  run.  On  June  15,  1915,  the  agents  of  the  owners  collected 
$83.33  rent  due  in  advance  on  that  day  for  the  month  ending  July 
15th,  and  on  July  1,  1915,  such  agents  collected  $145,  rent  due  in  ad- 
vance for  the  month  of  July.  The  total  amount  of  rent  thus  collected 
was  $228.33.  Defendant,  as  the  owner  of  an  undivided  one-eighth 
interest  in  the  property,  received  one-eighth  of  that  sum,  or  $28.54. 
Plaintiff  claims  to  be  entitled  to  its  proportionate  share  of  this  amount, 
$21.08,  and  brought  this  action  to  recover  that  sum. 
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I  am  of  the  opinion  the  plaintiff  was  entitled  to  recover.  Section 
2674  of  the  Code  of  Civil  Procedure  expressly  provides  that  all  rents 
reserved  on  any  lease  made  payable  or  becoming  due  at  fixed  periods 
under  any  instrument  shall  be  apportioned  upon  the  determination  of 
an  estate  or  interest  by  death  or  other  means.  The  sale,  and  the  de- 
livery of  the  deed  thereunder,  was  a  determination  of  the  defendant's 
estate.  Cowen  v.  Arnold,  58  Hun,  437,  12  N.  Y.  Supp.  601 ;  Anderson 
v.  Carell,  114  N.  Y.  Supp.  198;  Matter  of  Eddy,  10  Abb.  N.  C.  396. 
In  the  Cowen  Case  the  sale  was  under  a  judgment  of  foreclosure,  and 
it  was  held  that  the  purchaser,  where  a  receiver  appointed  to  collect 
the  rents  during  the  pendency  of  the  action  had  collected  the  rent  in 
advance  for  a  period  extending  beyond  the  day  at  which  the  sale  was 
consummated  by  the  delivery  of  the  deed,  was  entitled  to  an  apportion- 
ment of  the  rent  so  received,  and  to  be  paid  such  amount  thereof  as 
covered  the  period  of  time  subsequent  to  the  sale ;  the  court  saying : 

"If  the  rule  contended  for,  ♦  ♦  ♦  that  any  rental  of  premises  sold  un- 
der foreclosure,  which  accrued  by  being  payable  In  advance  the  day  before 
the  deUvery  of  the  deed,  would  belong  to  the  owner  of  the  equity  of  redemp- 
tion, then  the  purchaser  would  be  deprived  of  the  beneficial  enjoyment  of 
the  premises  for  such  period  as  the  rent  covered,  whether  it  was  thi'ee 
months,  six  months,  or  a  year." 

In  the  present  case  the  plaintiflF,  upon  the  undisputed  facts,  was  en- 
titled to  an  apportionment  of  the  rent  collected  in  advance,  and  to  be 
paid  such  amount  thereof  as  covered  the  period  of  time  subsequent  to 
July  3,  1915,  when  the  deed  was  agreed  to  be  delivered.  While  it  was 
not  delivered  until  the  8th,  it  was  stipulated  that  the  computation 
should  be  determined  as  of  the  original  date  of  closing;  in  other 
words,  that  the  rights  of  the  parties  should  be  determined  as  of  that 
day. 

There  being  no  dispute  between  the  parties  as  to  the  facts,  I  am  of 
the  opinion  tfiat  the  determination  of  the  Appellate  Term  and  the 
judgment  of  the  Municipal  Court  should  be  reversed,  and  judgment 
directed  for  the  plaintiff  for  $21.08,  with  costs  in  this  court  and  the 
courts  below.    All  concur. 


(96  Misc.  Rep.  283) 

PUBLIC  SERVICE  COMMISSION,  SECOND  DIST..  v.  FOX. 

(Supreme  Court,  Special  Term,  Albany  County.    July  11,  1916.) 

Licenses  «=»14(2) — Vehicles. 

Under  Transportation  Corporations  Law,  {  26,  as  added  by  Laws  1915, 
c.  667,  one  operatingi  a  vehicle  carrying  passengers,  charging  15  cents 
or  less,  making  r^ular  trips  morning  and  evening,  must  obtain  per- 
mission from  the  local  authorities  to  use  the  streets,  and  also  a  certificate 
of  public  convenience,  although  his  passengers  are  only  the  employes  of 
a  manufacturing  plant,  who  formed  a  *'mutual  transportation  dub,"  since 
the  vehicle  is  not  altogether  free  from  risk  to  passengers,  or  lacking  in 
elements  of  menace  to  other  travelers  upon  the  highway. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  §  26;  Dec.  Dig. 
<S=>14(2).]  
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Petition  for  injunction  by  the  Public  Service  Commission,  Second 
District,  against  Ansel  Y.  Fox.    Petition  granted. 

Ledyard  P.  Hale,  of  Albany,  Counsel  to  Public  Service  Commission, 
Second  District,  for  petitioner. 

Edgar  Denton,  Jr.,  of  Elmira,  for  defendant. 

RUDD,  J.  The  petition  asks  for  an  injunction  restraining  the  de- 
fendant from  operating  a  vehicle  for  the  carrying  of  passengers  for 
hire  regularly  each  business  day  through,  along,  and  upon  the  streets 
of  the  city  of  Elmira,  for  the  reason  that  defendant  has  neither  ob- 
tained a  certificate  of  public  convenience  and  necessity,  as  required 
by  section  26  of  the  Transportation  Corporations  Law,  as  added  by 
Laws  1915,  ch.  667,  nor  has  defendant  procured  the  consent  of  th^ 
local  authorities  of  the  city  of  Elmira.  The  defendant  admits  the  al- 
legations of  the  petition  as  to  failure  to  obtain  certificate  and  local 
consent. 

The  defendant  is  operating  a  horse-drawn  vehicle  carrying  passen- 
gers at  a  rate  of  fare  of  15  cents  or  less  through  the  streets  of  Elmira. 
The  capacity  of  the  vehicle  is  33  passengers.  Regular  trips  are  made 
morning  and  evening. 

The  defendant  attempts  to  justify  his  operation  of  this  vehicle  by- 
showing  that  his  passengers  are  the  employes,  and  only  the  employes, 
of  a  certain  manufacturing  plant;  that  these  employes  have  formed, 
under  legal  advice,  a  "mutual  transportation  club";  and  that  only 
members  thereof  ride,  each  paying,  when  he  does  ride,  a  fare  of  5 
cents.  All  of  which  does  not  permit  the  defendant  to  ignore  the  re- 
quirement of  the  statute,  which,  for  well-considered  and  well-under- 
stood reasons,  must  and  should  call  upon  this  defendant  to  apply  for 
and  obtain  from  the  local  authorities  of  the  city  of  Elmira  permis- 
sion thus  to  use  its  streets. 

Such  a  vehicle,  while  it  may  accommodate  those  who  have  the  priv- 
ilege to  use  it,  is  really,  under  the  conditions  of  present-day  traffic,  not 
altogether  free  from  risks  to  those  who  are  passengers,  nor  is  it 
lacking  in  elements  of  menace  to  other  travelers  upon  the  highway. 
The  local  authorities  are  given  by  law  the  right  to  impose  restrictions 
and  conditions  upon  the  use  of  city  streets  by  such  a  vehicle,  which 
constitutes  in  reality  a  bus  line. 

The  defendant  should  also  have  a  certificate  of  public  convenience 
and  necessity. 

The  prayer  of  the  petition  is  granted,  and  judgment  may  be  entered 
accordingly. 

(173  App.  Dlv.  691) 

SZAKVARY  V.  HADDORF  PIANO  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

Pleading  ^=»238(5) — Amendment — ^Tebms — Standing  on  Original  Pleading. 
Where  a  complaint  is  held  insufficient,  and  plaintiff  is  permitted  to 
withdraw  a  Juror  for  the  purpose  of  moving  for  leave  to  amend  at  Spe- 
cial Term,  and  thereafter  leave  to  amend  is  granted  upon  condition  that 

^=5>For  oUier  cases  see  same  topic  &  KSY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


GooQle 


Sup.  Ct.)  8ZAKVART  V.  HADDORF  PIANO  CO.  61 

plaintiff  pay  costs,  which  condition  Is  approved  on  appeal,  plalntlff^s 
election  thereafter  to  have  the  cause  restored  to  the  calendar  for  trial 
upon  the  complaint  as  it  originally  stood  is  within  his  rights,  and  his 
motion  to  i^tore  the  case  to  the  calendar  should  have  been  granted. 

[Ed.  Nota— For  other  cases,  see  Pleading,  Cent.  Dig.  f  624% ;  Dea  Dig. 
♦»238(5).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Desire  R.  Szakvarjr  against  the  Haddorf  Piano  Company. 
From  an  order  den)dng  plaintiff's  motion  to  restore  the  case  to  the 
trial  calendar,  he  appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Moses  Cohen,  of  New  York  City,  for  appellant. 

SCOTT,  J.  The  cause  came  on  for  trial  in  October,  1915,  and  the 
defendant  moved  to  dismiss  the  complaint.  The  court  held  that  the 
complaint  was  insufficient,  but,  instead  of  dismissing  it,  permitted  plain- 
tiff to  withdraw  a  juror  with  a  view  to  moving  at  Special  Term  for 
leave  to  amend.  He  did  so  move,  and  leave  was  given  upon  condition 
that  he  pay  costs  to  date,  which  were  subsequently  taxed.  Plaintiff 
then  appealed  to  this  court  from  so  much  of  the  order  as  imposed  the 
payment  of  costs  as  a  condition  of  amending.  His  appeal  was  un- 
successful, and  the  order  was  affirmed,  with  $10  costs  and  disburse- 
ments. These  he  has  paid.  He  now  elects  not  to  avail  himself  of 
the  leave  given  him  to  amend  his  complaint,  and  seeks  to  have  the 
cause  restored  to  the  calendar  for  trial  upon  the  complaint  as  it  orig- 
inally stood.  His  motion  to  that  effect  was  opposed,  and  presumably 
denied,  because  he  has  not  paid  the  costs  imposed  as  a  condition  of 
amending. 

We  are  of  the  opinion  that  the  motion  should  have  been  granted. 
The  pa3mient  of  the  costs  in  question  was  distinctly  imposed,  not  ab- 
solutely, but  as  a  condition  of  granting  leave  to  amend  the  complaint 
If  plaintiff  did  not  choose  to  accept  the  leave  upon  the  terms  prescrib- 
ed, it  was  open  to  him  to  refuse  to  amend,  and,  if  he  did  so,  the  condi- 
tion failed.  He  is  entitled,  as  we  think,  to  bring  the  cause  to  trial 
in  order  that  his  complaint  may  be  authoritatively  passed  upon.  It 
is  unfortunate,  and  not  conducive  to  good  practice,  that  plaintiff  should 
have  been  allowed  to  speculate  upon  the  terms  that  might  be  imposed 
if  he  sought  to  amend  his  complaint ;  but  that  results  from  the  form 
in  which  the  order  granting  leave  was  made,  and  from  the  fact  that 
no  terms  were  imposed  upon  him  as  a  condition  of  permitting  him  to 
withdraw  a  juror. 

The  order  appealed  from  must  be  reversed,  and  the  motion  granted, 
but  without  costs  in  this  court.    All  concur. 
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(174  App.  Dlv.  99) 

In  re  DBOiORE*S  ESTATE. 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  10,  1916.) 

Banks  and  Banking  <S=»301(5) — ^Deposits— Titlb  to — ^Joint  Tenancy. 

Under  Banking  Law  (Laws  1914,  c.  369)  §  148,  a  bank  deposit  payable 
to  the  depositor  and  another,  or  either,  and  the  survivor  of  them,  becomes 
their  property  as  joint  tenants,  and,  upon  the  depositor's  death,  title 
vests  in  the  survivor. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  1174; 
Dea  Lig.  <S=»301(5).] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceedings  in  Surrogate's  Court  to  determine  the  ownership  of 
certain  savings  bank  accounts.  From  a  decree  ordering  Mary  F.  Mc- 
Giff  to  pay  said  accounts  to  the  administratrix  of  Mary  A.  Delmore, 
she  appeals.    Reversed  and  remanded. 

Argued  before  CLARKE  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

William  P.  Mulry,  of  Lawrence,  for  appellant. 
Charles  J.  Carroll,  of  Brooklyn,  for  respondent 

DOWLING,  J.  The  question  involved  in  this  appeal  is  the  owner- 
ship of  three  savings  bank  accounts — one  in  the  Union  Dime  Savings 
Bank,  for  $3,050.50;  the  second  in  the  Bank  for  Savings,  in  the  same 
amount;  and  the  third  in  the  Emigrant  Industrial  Savings  Bank,  for 
$1,392.56.  These  accounts  originally  stood  in  the  name  of  the  decedent, 
and  in  April,  1913,  in  the  presence  of  her  daughter  (the  appellant)  and 
a  disinterested  witness,  the  decedent  caused  the  said  accounts  to  be 
transferred,  so  that  one  stood  in  the  name  of  "Mary  A.  Delmore, 
Mary  F.  McGiff ,  to  be  drawn  by  either  or  the  survivor" ;  the  second  in 
the  name  of  "Mary  A.  Delmore  and  daughter,  Mary  P.  McGiff,  or 
either,  and  survivor" ;  and  the  third  in  the  name  of  "Mary  Delmore, 
or  daughter,  Mary  McGiff,  or  the  survivor."  The  decedent  died 
January  13,  1915,  and  letters  of  administration  were  issued  by  the 
surrogate  of  the  county  of  New  York  on  May  14,  1915.  Thereafter  an 
inquiry  was  directed  upon  the  petition  of  the  said  administratrix  by 
one  of  the  surrogates  of  the  county  of  New  York  as  to  the  moneys  and 
personal  property  of  the  estate,  if  any,  in  the  possession  of  the  appel- 
lant, who  was  the  oldest  child  of  the  decedent,  and  it  was  upon  the  tes- 
timony taken  on  such  inquiry  that  the  order  appealed  from  was  made. 

We  deem  it  unnecessary  to  discuss  at  length  the  testimony  in  rela- 
tion to  the  transfer  of  the  funds  in  question,  further  than  to  say  that 
it  is  cori)vincingly  established,  as  the  surrogate  himself  found,  that 
the  decedent  at  the  time  she  made  the  transfers  was  mentally  compe- 
tent, and  that  they  were  not  the  result  of  any  undue  influence  exer- 
cised upon  her  by  the  respondent.  Furthermore,  the  testimony  satis- 
factorily establishes  a  valid  gift  by  the  decedent  to  her  daughter  (the 
appellant)  of  the  funds  in  question.  Kelly  v.  Biers,  194  N.  Y.  49,  86 
N.  E.  980,  128  Am.  St.  Rep.  543.    In  addition,  under  section  148  of  the 
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Banking  Law  (chapter  369  of  the  Laws  of  1914),  those  deposits  hav- 
ing been  made  in  the  name  of  the  depositor  and  another  person,  and 
in  form  to  be  paid  to  either  or  the  survivor  of  them,  the  deposits  and 
any  additions  made  thereto  by  either  of  such  persons  upon  the  mak- 
ing thereof  became  the  property  of  such  persons  as  joint  tenants,  and 
became  their  property  and  payable  to  either  during  the  lifetime  of 
both,  and  to  the  survivor  after  the  death  of  one  of  them.  Therefore, 
both  from  the  viewpoint  of  a  valid  gift,  and  of  the  vesting  of  title  to 
the  deposits  in  the  survivor  by  operation  of  the  Banking  Law,  the 
funds  in  question  were  the  property  of  Mary  F.  McGiff,  and  not  of 
the  estate  of  the  decedent.  Any  finding  to  the  contrary,  therefore, 
was  unwarranted. 

The  decree  appealed  from  will  therefore  be  reversed,  with  costs  to 
the  appellant  payable  out  of  the  decedent's  estate,  and  the  proceeding 
remitted  to  the  Surrogate's  Court  for  appropriate  action  in  conformity 
herewith,  that  it  may  be  adjudged  that  the  deposits  in  question  are  the 
property  of  the  appellant,  and  not  of  the  estate.    All  concur. 


(173  App.  Dlv.  T80) 

PEOPLE  ex  rel.  LONG  ISLAND  R.  CO.  v.  PUBLIC  SERVICE  COMMISSION 
OF  STATE  OF  NEW  YORK.  FIRST  DIST..  et  al. 

(Supreme  Court,  Appellate  Dlylsion,  First  Department.     July  10,  1916.) 

1.  Railboads  ^=>58 — Requxation — ^Establibhmsnt  of  Stations — ^Powbb  of 

PtTBLic  Service  Coboiission. 

Under  PubUc  Service  Commissions  Law  (Consol.  Laws,  c.  48)  §  50,  the 
establishment  of  railroad  stations  for  the  purpose  of  furnishing  adequate 
facilities  for  the  traveling  pubUc  Is  peculiarly  within  the  powers  of  the 
Public  Service  Commission. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  §§  130,  131,  133, 
135,  136;    Dec.  Dig.  <@=»58.] 

2.  Railroads  ^=>58 — ^Public  Service  Commission — Orders — ^Discretion — ^Ju- 

dicial Review. 

The  order  of  the  Public  Service  Commission  for  the  estabUshment  of  a 
railroad  station  will  not  be  disturbed,  unless  It  Is  clearly  unreasonable 
and  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |§  130,  131,  133, 
135,  136;   Dec.  Dig.  <S=»68.] 

8.  Railroads  ^=>58 — Regulation — ^Public  Service  Commission — Establish- 
ment OF  Station. 

An  order  estabUshing  railroad  station  seven-tenths  of  a  mile  distant 
from  the  nearest  station  on  one  side  and  eight-tenths  of  a  mile  distant 
from  the  nearest  station  on  the  other  side  which  order  did  not  regulate 
the  time  within  which  trains  must  stop  at  such  station,  was  not  unreason- 
able. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  130,  131,  133, 
135,  136;    Dec.  Dig.  «=>58.] 

Certiorari  by  the  People,  on  the  relation  of  the  Long  Island  Railroad 
Company,  against  the  Public  Service  Commission  of  the  State  of  New 
York  for  the  First  District  and  others,  to  review  the  order  directing 
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the  establishment  of  a  station  at  South  Street,  Jamaica.  Writ  dismiss- 
ed, and  order  affirmed. 

See,  also,  170  App.  Div.  429,  156  N.  Y.  Supp.  198. 

Argued  before  CLARKE,  P.  J.,  apd  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Louis  J.  Carruthers,  of  New  York  City,  for  relator. 

Harry  Myron  Chamberlain,  of  New  York  City,  for  respondents. 

PAGE,  J.  The  order  was  made  after  a  hearing  before  the  Public 
Service  Commission,  in  which  witnesses  were  called  in  behalf  of  the 
petitioners  and  the  relator.  The  principal  complaint  of  the  railroad 
company  is  that  the  establishment  of  this  station,  which  is  seven-tenths 
of  a  mile  distant  from  the  main  Jamaica  station,  and  eight-tenths  of 
a  mile  from  the  Cedar  Manor  station,  will  cause  a  delay  in  the  express 
service  of  the  railroad,  and  that  as  the  Long  Island  Railroad  is  a  steam 
railroad,  and  not  a  street  surface  or  interurban  road,  the  regulation 
of  its  commutation  traffic  is  peculiarly  within  the  powers  of  the  rail- 
road and  not  of  the  state— citing  People  ex  rel.  N.  Y.  C.  &  H.  R.  R. 
Co.,  215  N.  Y.  241,  254,  109  N.  E.  252. 

[1-3]  That  case  related  to  commutation  tickets  and  the  increase  of 
rates,  and  is  not  applicable  in  any  way  to  the  present  case.  The  estab- 
lishment of  stations,  requiring  adequate  facilities  for  the  traveling  pub- 
lic, is  peculiarly  within  the  power  of  the  Public  Service  Commission 
delegated  by  the  Legislature.  See  section  50,  Public  Service  Commis- 
sions Law.  Unless  this  discretion  is  abused,  and  the  order  is  clearly 
unreasonable,  the  commission's  determination  should  not  be  disturbed. 
This  order  does  not  attempt  to  regulate  the  time  within  which  trains 
must  stop  at  this  station,  but  merely  requires  the  establishment  of 
the  station,  and  leaves  the  details  of  operation  entirely  within  the 
control  of  the  railroad  company. 

In  our  opinion  the  company  has  not  shown  that  this  requirement  is 
unreasonable  or  unjust,  and  the  writ  should  be  dismissed,  and  the 
determination  of  the  commission  affirmed,  with  $50  costs  and  disburse- 
ments.   Order  filed.    All  concur. 


(174  App.  Div.  518) 

MacDONALD  y.  ORDWAY  et  al.,  State  Civil  Service  Commission. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1916.) 

HiQHWATs  ^=>9i — OrFicEBS — CiviL  Sebvice — ^Adyanoino  Salabt  Afteb  Ex- 
amination. 

The  civil  service  commission  was  Justified  In  refusing  Its  certificate  to 
the  appointee  of  the  supervisors  of  Westchester  county  as  county  super- 
intendent of  highways,  where  the  advertisement  for  the  examination  for 
the  position  stated  that  the  salary  was  $2,5(X)  per  year,  but  when  the 
office  was  filled  the  salary  was  fixed  at  $5,000,  as  the  Constitution  con- 
templates that  all  appointments  and  promotions  shall  be  made  according 
to  merit  and  fitness,  to  be  ascertained  by  competitive  examination. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  §§  304-307 ;  Dec. 
Dig.  <©=»93.] 
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Appeal  from  Special  Term,  Ulster  County. 

In  the  matter  of  the  application  of  Charles  MacDonald  for  writ  of 
mandamus  against  Samuel  H.  Ordway  and  others,  constituting  the 
State  Civil  Service  Commission  of  the  State  of  New  York.  From  an 
order  of  the  Ulster  County  Special  Term,  entered  in  the  office  of  the 
Albany  county  clerk,  denying  relator's  application,  he  appeals.  Order 
affirmed. 

The  following  is  the  opinion  of  Hasbrouck,  J.,  at  Special  Term : 

The  (Constitution  clearly  contemplates  that  all  appointments  and  promo- 
tions shaU  be  made  according  to  merit  and  fitness,  to  be  ascertained  by  com- 
petitive examination.  Hale  v.  Worstell*  185  N.  Y.  252,  77  N.  B.  1177,  113 
Am.  St  Rep.  895.  There  was  an  examination  held  for  the  office  of  county 
superintendent  of  highways  of  Westchester  county,  carrying  a  salary  of 
$2,500.  When  the  place  was  flUed,  the  salary  was  changed  from  $2,500  to 
$5,000.  The  qualifications  necessary  to  fill  a  position  of  such  importance  and 
remuneration  should  be  determined  by  the  civil  service  commission.  To  allow 
an  appointment  to  be  made  after  an  examination  for  a  salary  of  $500  a  year, 
and  then  have  the  appointing  power  fix  it  at  $10,000,  would  be  to  set  at 
naught  the  principles  of  our  Civil  Service  Law.  The  state  should  have  the 
character  of  service  for  which  it  pays.  When  it  pays  $5,000,  it  should  have 
$5,000  worth  of  services.  It  cannot  expect  to  receive  such  service  as  the  re- 
sult of  an  examination  based  upon  an  advertisement  for  a  $2,500  position. 
There  has  been  no  examination  held  for  a  $5,000  position. 

We  think  the  civil  service  commission  is  justified  in  refusing  its  certificate. 

Before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOODWARD, 
and  COCHRANE,  JJ. 

William  A.  Davidson,  of  Port  Chester,  for  relator. 
E.  E.  Woodbury,  Atty.  Gen.  (James  S.  Y.  Ivins,  Deputy  Atty.  Gen., 
of  counsel),  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  The  supervisors  of  Westchester  coun- 
ty, by  resolution  of  August  9,  1915,  requested  the  state  civil  service 
commission  to  hold  an  examination  for  the  office  of  county  superin- 
tendent of  highways  in  that  county.  The  salary  at  that  time  was  $2,500 
per  annum  and  expenses,  and  there  was  no  intention  on  the  part  of 
the  board  to  change  the  salary.  The  commission  announced  a  com- 
petitive examination  for  the  position,  stating  the  salary  at  $2,500  per 
annum  and  expenses.  The  salary  was  stated  according  to  the  rules  and 
practice  of  the  commission  in  such  cases.  The  commission  held  the 
examination,  and  on  September  30,  1915,  reported  to  the  supervisors 
an  eligible  list,  in  which  the  relator  stood  third. 

November  22d  the  supervisor  fixed  the  salary  at  $5,000,  and  ex- 
penses not  to  exceed  $2,500,  and  appointed  relator  to  the  position,  and 
notified  the  commission  of  its  action  December  1st.  The  commission 
on  the  day  following  replied  that  the  position  was  scheduled  at  $2,500 
and  expenses,  and  asked  an  explanation  as  to  the  increase  of  salary. 
Correspondence  followed,  with  the  result  that  the  commission  insisted 
that  the  salary  should  be  reduced  to  $2,500  and  expenses,  or  a  new  ex- 
amination held,  as  it  considered  that  the  announcement  by  it  of  a  salary 
of  $2,500  did  not  result  in  a  full  competitive  examination  for  a  $5,000 
position.  It  considered  that,  if  the  salary  to  be  paid  had  been  stated, 
other  and  perhaps  better  qualified  applicants  would  have  appeared,  and 
160N.Y.S.— 6 
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Upon  the  refusal  of  the  commission  to  certify  the  salary  the  relator 
asks  a  mandamus  to  compel  such  action. 

Concededly  the  board  of  supervisors  has  full  power  to  fix  the  sal- 
ary for  the  position.  But  the  question  presented  is  whether,  under 
the  circumstances,  the  competitive  examination  contemplated  by  the 
Constitution  and  statutes  has  been  held.  The  opinion  of  Mr.  Justice 
Hasbrouck  meets  the  question  squarely,  and  the  court  approves  and 
adopts  that  opinion. 

The  order  appealed  from  should  therefore  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


(173  App.  Dlv.  744) 

RHODES  V.  FRANZ. 

(Supreme  Court,  Appellate  Division,  First  Department,    July  10.  1916.) 

AOKNOWLEDGlfENT   ^S948 — FaLSITT — ^LlABlLITT    OF    OFTICEB — SUFFICHSNCT    OF 

Complaint. 

A  complaint  against  a  notary  for  falsely  certitying  an  acknowledgment 
is  not  insufficient,  because  it  alleges  that  plaintiff  saw  one  James  Barry 
sign  the  name  Marian  J.  Barry  to  the  acknowledgment  and  defendant  cer- 
tify the  same  where  it  also  alleges  that  plaintiff  did  not  then  know 
either  Barry. 

[Ed.  Note. — For  other  cases,  see  Acknowledgment,  Cent  Dig.  §§  241- 
243;    Dec.  Dig.  «=»48.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Samuel  R.  Rhodes  against  William  Franz.  From  an 
interlocutory  judgment  sustaining  a  demurrer  to  the  complaint,  plain- 
tiff appeals.    Reversed  and  remanded. 

For  opinion  below,  see  157  N.  Y.  Supp.  132. 

Argued  before.  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

William  E.  McReynolds,  of  New  York  City,  for  appellant 
Irving  Lachenbruch,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiff  seeks  to  recover  damages  from  a  notary 
public  for  having  falsely  certified  that  a  certain  bill  of  sale  to  plaintiff 
had  been  signed  and  executed  by  Marian  J.  Barry,  the  owner  of  the 
property  assigned,  whereas  in  fact  it  had  been  signed  and  acknowledg- 
ed by  James  Barry,  the  husband  of  Marian,  in  his  wife's  name,  where- 
by the  plaintiff,  relying  upon  the  certificate  of  said  notary  public,  has 
been  damaged. 

Executive  Law  (Consol.  Laws,  c.  18)  §  105,  provides  that: 

"For  any  misconduct  in  the  performance  of  any  such  powers,  a  notary  pub- 
lic shall  be  liable  to  the  parties  injured  for  all  damages  sustained  by  him." 

And  there  seems  to  be  no  question  as  to  the  sufficiency  of  the  pres- 
ent complaint,  save  for  a  single  allegation  contained  therein.  That 
allegation  reads  as  follows  : 

''Eleventh.  That  this  plaintiff  was  present  at  the  time  of  the  execution  of 
said  bill  of  sale  by  the  said  James  Barry  before  the  defendant  above  named, 
as  such  notary  public,  on  April  2, 1915,  and  at  that  time  saw  said  James  Barry 
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sobscribe  the  name  of  Marian  J.  Barry  thereto,  and  saw  defendant  as  such 
notary  public  at  that  time  execute  the  certificate  of  acknowledgment  at- 
tached to  such  bill  of  sale." 

It  was  considered  at  Special  Term,  and  is  strongly  urged  upon  us 
by  the  respondent,  that  this  paragraph  constitutes  an  admission  on 
plaintiff's  part  that  he  was  not  misled  by  the  act  of  the  notary  public, 
but  suffered  damage  from  his  own  negligence  in  accepting  a  bill  of 
sale  which  to  his  Imowledge  had  not  been  executed  by  the  person  by 
whom  it  purported  to  be  executed. 

We  do  not  consider  that  this  is  the  necessary  effect  of  the  allegation, 
which  immediately  follows  one  to  the  effect  that  plaintiff  did  not  know 
either  James  Barry  or  Marian  J.  Barry,  and  relied  solely  upon  the  cer- 
tificate of  acknowledgment.  All  plaintiff  says  in  the  eleventh  para- 
graph is  that  he  saw  James  Barry  subscribe  the  instrument,  and  saw 
defendant  execute  acknowledgment.  It  may  be  that  he  thought  that 
James  Barry,  who  signed  the  instrument  was  Marian  J.  Barry  for  the 
name  Marian,  or,  as  it  is  sometimes  spelled,  Marion,  is  not  infrequently 
borne  by  a  male.  At  all  events  the  paragraph  is  not  so  clearly  an  ad- 
mission that  plaintiff's  damages  resulted  from  his  own  carelessness  as 
to  justify  a  condemnation  of  his  complaint,  which  in  other  respects 
states  a  sufficient  cause  of  action. 

The  interlocutory  judgment  is  therefore  reversed,  with  costs,  and 
demurrer  overruled,  with  costs,  with .  leave  to  defendant  to  withdraw 
the  demurrer  and  answer  within  10  days  upon  payment  of  said  costs. 
All  concur. 


a73  App.  Di7.  497) 

PBX)PLE  ex  rel.  PASCO  ▼.  TROMBLT. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  191d.) 

Criminal  Law  ^=>1001 — Suspension  op  Sentence — ^Validitt  of  Conditions. 
Under  Laws  1893,  c.  279,  authorizing  courts  to  suspend  sentence  dur- 
ing good  behavior,  and  to  rearrest,  the  court  may  suspend  sentence  on 
condition  that  accused  leave  the  county  and  remain  absent  for  10  years, 
without  losing  the  power  to  rearrest  and  commit  at  its  discretion,  even 
if  the  condition  imposed  Is  invalid,  and  although  it  may  be  necessary  to 
take  evidence  that  the  condition  was  violated,  and  such  suspension  does 
not  operate  as  a  pardon. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {§  2554-2559; 
Dec  Dig.  <S=»1001.] 

Appeal  from  Clinton  County  Court. 

Habeas  corpus  by  the  People,  on  the  relation  of  Alvin  Pasco,  against 
John  B.  Trombly,  Agent  and  Warden  of  Clinton  State  Prison.  From 
an  order  dismissing  the  writ,  relator  appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Arthur  Helme,  of  Albany,  for  appellant. 

John  K.  Collins,  Dist.  Atty.,  of  Plattsburg,  James  S.  Kiley,  Dist. 
Atty.,  of  Glens  Falls,  Egburt  E.  Woodbury,  Atty.  Gen.  (Edward  G. 
Griffin,  Deputy  Atty.  Gen.,  of  counsel),  for  respondent. 
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WOODWARD,  J.  The  relator,  Alvin  Pasco,  was  convicted  of 
grand  larceny  in  the  second  degree,  and  was  sentenced  by  the  court 
to  serve  a  term  of  10  years  in  the  state  prison  at  Dannemora,  Clinton 
county.  The  execution  of  the  sentence  was  suspended,  upon  condi- 
tion that  the  relator  would  leave  Clinton  county  within  10  days,  and 
remain  without  such  county  for  the  period  of  10  years.  Subsequently 
the  court  received  information  that  the  relator  had  failed  to  leave  the 
county  and  to  remain  without  the  same,  and  the  order  suspending 
sentence  was  revoked,  and  the  relator  was  taken  into  custody  and 
placed  in  Dannemora  prison  to  serve  out  his  sentence.  The  writ  of- 
habeas  corpus  was  sued  out,  and  the  case  presented  to  the  court  upon 
the  theory  that  the  relator,  having  been  granted  a  favor  upon  a  con- 
dition which  required  the  court  to  take  evidence,  the  court  was  without 
jurisdiction  to  revoke  the  order  and  direct  the  execution  of  the  judg- 
ment. The  case  of  People  ex  rel.  Forsyth  v.  Court  of  Sessions,  141 
N.  Y.  288,  36  N.  E.  386,  23  L.  R.  A.  856,  is  relied  upon  for  this  ex- 
traordinary proposition,  and  an  examination  of  that  case  clearly  shows 
that  it  does  not  have  the  effect  contended  for  by  the  relator. 

It  is  not  questioned  here  that  the  court  had  jurisdiction  of  the  per- 
son and  the  subject-matter,  nor  is  there  any  question  of  the  power  and 
authority  of  the  court  to  pass  the  original  sentence ;  but  it  is  contend- 
ed that  because  the  court,  in  granting  a  favor  to  the  relator,  made  the 
condition  that  the  relator  should  leave  the  county  and  remain  without 
the  county  for  a  period  of  10  years,  and  which  required  proof  to 
show  a  failure  to  perform  this  condition,  the  court  in  some  manner 
lost  jurisdiction  to  enforce  the  original  and  lawful  sentence.  The  case 
relied  upon  clearly  held  that  the  court  had  power  to  suspend  the  ex- 
ecution of  sentence  as  a  matter  of  discretion,  both  at  common  law  and 
under  the  statute.  It  is  true  that  the  statute  (chapter  279,  Laws  of 
1893)  provided  that  the  court,  in  a  designated  case,  might  "in  its  dis- 
cretion, suspend  sentence,  during  the  good  behavior  of  the  person  con- 
victed"; but  it  did  not  limit  the  discretion  of  the  court  in  imposing 
a  specific  condition  on  the  party  to  whom  the  favor  was  granted.  The 
court  was  not  obliged  to  grant  the  favor  at  all ;  it  merely  had  a  dis- 
cretionary power,  lasting  during  the  good  behavior  of  the  relator,  and 
the  court  had  a  right  to  impose  any  lawful  condition  to  its  grant  of 
a  favor,  and  it  did  not  abrogate  its  powers  because  it  became  neces- 
sary subsequently  to  have  evidence  that  the  relator  had  failed  to  per- 
form this  condition,  any  more  than  it  would  have  abdicated  its  powers 
by  making  the  condition  that  of  good  behavior,  which  might  have  re- 
quired evidence  to  show  that  this  condition  had  been  broken.  Qearly 
the  Legislature,  in  providing  that  the  court  might  suspend  sentence 
during  good  behavior,  did  not  intend  that  the  court  should  lose  its 
control  over  the  judgment  because  it  might  be  necessary  to  bring  evi- 
dence before  it  that  the  relator  had  been  guilty  of  bad  behavior,  and 
this  would  be  the  result  if  the  relator's  construction  of  the  law  is  to 
be  upheld. 

In  the  case  of  People  ex  rel.  Forsyth  v.  Court  of  Sessions,  su- 
pra, it  was  contended  that  the  statute  above  cited  encroached  upon 
the  constitutional  powers  of  the   Governor  in  reference  to  grant- 
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ing  pardons,  and  was  therefore  unconstitutional.  It  was  in  reference 
to  this  contention  that  the  court,  after  pointing  out  the  distinction  be- 
tween suspending  a  sentence  and  granting  a  pardon,  said  that : 

The  "power  to  suspend  the  jndgment  during  good  behavior,  if  understood  as 
expressing  a  condition,  upon  the  compliance  with  which  the  offender  would 
be  absolutely  reUeved  from  all  punishment  and  freed  from  the  power  of  the 
court  to  pass  sentence,  is  open  to  more  doubt  The  Legislature  cannot  au- 
thorize the  courts  to  abdicate  their  own  powers  and  duties,  or  to  tie  their 
own  hands  in  such  a  way  that  after  sentence  has  been  suspended  they  can- 
not, when  deemed  proper,  and  in  the  interest  of  justice,  inflict  the  proper 
punishment  in  the  exercise  of  a  sound  discretion/'  "Nor,'*  continues  the 
court,  in  discussing  the  Umltation  on  the  legislative  power,  "can  the  free 
and  untrammeled  exercise  of  this  power  or  the  right  to  pass  sentence 
according  to  the  discretion  of  the  court  be  made  dependent  upon  compliance 
with  some  condition  that  would  require  the  court  to  try  a  question  of  fact 
before  it  could  render  the  Judgment  which  the  law  prescribes.  *  •  •  The 
court  may  suspend  sentence  as  before,  but  it  can  do  nothing  to  preclude  it- 
self or  its  successor  from  passing  the  proper  sentence  whenever  such  a 
course  appears  to  be  proper/' 

Surely  this  language  gives  no  justification  for  the  relator's  conten- 
tion ;  it  distinctly  says  that  the  Legislature  may  not  interfere  with  the 
judicial  discretion  in  such  a  manner  as  to  usurp  the  powers  vested  in 
the  executive,  nor  take  away  the  legitimate  powers  of  the  court  in 
dealing  with  its  judgments.  It  probably  was  not  a  proper  exercise 
of  the  discretion  of  the  court  to  suspend  sentence  upon  condition  that 
the  relator  take  himself  without  the  jurisdiction  of  the  court ;  but  the 
fact  that  the  court  erred  in  prescribing  a  condition  did  not  operate 
to  make  the  granting  of  a  favor  equivalent  to  a  pardon  for  the  offense, 
and  the  relator  having  been  within  the  jurisdiction  of  the  court,  it  was 
proper  at  any  time  to  revoke  the  order  suspending  the  execution  of 
the  sentence,  and  neither  the  Legislature  nor  the  courts  have  ever 
attempted  to  limit  this  power,  except  to  the  discretion  of  the  court. 

The  order  appealed  from  should  be  affirmed.    All  concur. 


(173  App.  Div.  788) 

EASTEBN  NEW  YORK  WET  WASH  LAUNDRY  00.  v.  ABRAHAMS. 

(Supreme  Oourt,  Appellate  Division,  First  Department*    July  10,  1916.) 

L  Injunction  ^=»56,  60— Grounds — ^Rksteictions  on  Pabticulab  Employ- 
ment. 

Injunction  peniUng  trial  will  be  granted,  where  necessary,  to  restrain 
an  indlTidual  from  engaging  in  employment  within  the  time  in  which 
by  contract  he  had  agreed  not  to  so  engage,  and  to  prevent  him  from  dis- 
closing or  furnishing  to  competing  firms  names  or  addresses  of  plaintiff's 
customers,  contrary  to  his  contract 

[Ed.  Note—For  other  cases,  see  Injunction,  Cent.  Dig.  {{  110,  117-119; 
Dec  Dig.  i9=s>56,  60.] 

2.  BfASTEB  AND   SEBVANT  ^=S>3(1) — EMPLOYMENT — ReSTBICTIONS — VALIDnT. 

An  agreement  between  plaintiff,  in  the  laundry  business,  and  an  em- 
ploy6,  proTiding  that  upon  the  termination  of  defendant's  employment  he 
would  not  engage  in  the  laundry  business  in  any  capacity  for  18  months, 
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and  that  be  would  not  at  any  time  furnish  certain  information  In  regard 
to  plalntilTs  customers  to  others,  and  that  he  would  not  solicit  business 
from  plaintiff's  customers,  held  valid. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  2; 
Dec.  Dig.  <8=»3(1).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Eastern  New  York  Wet  Wash  Laundry  Company 
against  Jacob  Abrahams.  From  an  order  denying  an  injunction 
pendente  lite,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Louis  Boehm,  of  New  York  City,  for  appellant. 
Wessels  Ryerson,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  This  appeal  is  from  an  order  denying  a  mo- 
tion for.  an  injunction,  pending  the  action,  restraining  defendant  from 
continuing  in  the  laundry  business  and  soliciting  plaintiff's  customers. 

[1]  The  plaintiff  is  engaged  in  the  laundry  business,  and  on  or  about 
the  7th  of  May,  1915,  the  defendant  entered  its  employ.  At  the  time 
he  did  so  he  entered  into  a  written  agreement,  by  the  terms  of  which 
he  agreed  that  for  a  period  of  18  months  after  the  termination  of  the 
employment  he  would  not,  directly  or  indirectly,  as  employer,  employe, 
or  otherwise,  engage  in  the  wet  wash  laundry  business,  or  act  in  aid  of 
the  business  of  any  rival  or  competing  person,  firm,  or  corporation 
within  the  boroughs  of  Manhattan,  the  Bronx,  or  Queens.  He  also 
agreed  that  he  would  not  at  any  time  disclose  or  furnish  to  any  com- 
peting firm  the  names  or  addresses  of  any  of  plaintiff's  customers, 
and  that  he  would  not  solicit  or  canvass  the  trade  or  patronage  of  such 
customers  for  any  competing  firm.  He  remained  in  plaintiff's  em- 
ploy about  a  year  and  a  half,  during  which  time  he  filled  various  posi- 
tions, collecting  bills,  soliciting  business,  and  collecting  and  delivering 
clothes,  thereby  becoming  acquainted  with  several  hundred  of  plain- 
tiff's customers.  His  employment  was  terminated,  and  shortly  there- 
after he  entered  the  employ  of  the  Lion  Wet  Wash  Company,  a 
competitior  of  the  plaintiffs,  and  was  still  in  such  employ  at  the  time 
the  motion  was  made  which  resulted  in  the  order  appealed  from. 
That  fact  was  admitted,  as  was  also  that  the  defendant  had  solicited, 
in  the  interest  of  the  rival  concern,  plaintiff's  customers.  The  defend- 
ant contends  that  he  was  wrongfully  discharged,  but  that  is  a  question 
which  must  be  determined  upon  the  trial.  He,  concededly,  is  now  vio- 
lating his  contract  by  soliciting  for  a  rival  concern  plaintiff's  customers, 
whose  names  and  addresses  he  ascertained  while  in  its  employ. 

[2]  Agreements  of  this  character  have  frequently  been  before  the 
courts,  which  have  not  hesitated,  when  a  clear  case  was  presented,  to 
enforce  the  same.  McCall  Co.  v.  Wright,  198  N.  Y.  143,  91  N.  E. 
516,  31  L.  R.  A.  (N.  S.)  249;  New  York  Wet  Wash  Laundry  Co.  v. 
Unger  (recently  decided  by  this  court)  170  App.  Div.  761,  156  N.  Y. 
Supp.  598.  The  Unger  Case  is  directly  in  point.  See,  also,  authoriti&i 
cited  in  the  opinion  in  that  case. 
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The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  continue  the  injunction  during  the 
pendency  of  die  action  is  granted,  with  $10  costs.  Order  filed.  All 
concur. 


(173  App.  Div.  878) 

NBWGENT  et  aL  V,  ALSBEBQ. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Judgment  ^=»622(2) — ^Matters  Concluded. 

A  Judgment  in  an  equity  suit  to  dissolve  tbe  partnership  and  for  an 
accounting  is  not  a  conclusive  adjudication,  precluding  one  of  the  part- 
ners from  thereafter  suing  for  damages  for  misrepresentations  induc- 
ing him  to  enter  into  the  partnership;  it  being  doubtful  whether  such 
cause  of  action  could  be  set  up  as  a  counterclaim  in  the  equity  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  f  1136;  Dec 
Dig.  <©=>622(2).3 

2.  Judgment  ^=>622(2) — Mattees  Concluded — Countebclaim. 

In  such  case  the  failure  of  plaintiff  to  assert  by  way  of  counterclaim 
his  cause  of  action  for  damages  will  not  preclude  subsequent  assertion, 
for  plaintiff  was  under  no  obligation  to  file  the  same 'in  an  action  which 
he  did  not  control,  and  where  he  was  not  attacking  the  validity  of  the 
partnership  agreement. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  1186;  Dec. 
Dig.  «e»d22(2).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  M.  Newgent  and  another  against  Irving  Alsberg. 
From  a  judgment  dismissing  the  complaint,  and  an  order  granting  de- 
fendant's motion  for  judgment  on  the  pleadings,  bringing  up  for  re- 
view an  interlocutory  judgment  overruling  the  demurrer  to  separate 
defenses,  plaintiffs  appeal.  Judgments  and  orders  reversed,  and  de- 
murrer sustained. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

George  H.  D.  Foster,  of  New  York  City,  for  appellants. 

Isaac  N.  Jacobson,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  is  an  action  at  law  to  recover  damages  because 
the  plaintiffs,  as  they  allege,  were  induced  by  false  and  fraudulent  rep- 
resentations on  the  part  of  defendant  to  enter  into  a  copartnership 
with  him,  whereby,  as  they  say,  they  suffered  considerable  loss.  The 
separate  defenses  involved  in  this  appeal  set  up  as  a  plea  in  bar  a  judg- 
ment in  an  action  in  equity  heretofore  broughj  by  plaintiff  against 
defendant  for  a  dissolution  of  the  copartnership  and  an  accounting. 
That  action  proceeded  to  judgment,  a  dissolution  was  ordered,  and 
the  plaintiffs  were  found  liable  to  defendant  for  several  thousand 
dollars  each. 

[1]  The  contention  of  defendant  now  is  that  the  matters  here  al- 
leged in  this  complaint,  to  wit,  the  fraudulent  representations  by  which 
plaintiffs  were  induced  to  enter  into  the  copartnership,  were  neces- 
sarily involved  in  the  former  action,  and  that  the  judgment  in  that 
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action  is  a  bar  to  this  action.  We  do  not  think  that  this  is  tenable.  In 
the  first  place^  it  is  doubtful  whether  this  cause  of  action  f oi;  damages 
for  false  representation  could  have  been  set  up  as  a  counterclaim  in 
the  action  for  an  accounting  upon  the  copartnership  agreement.  The 
plaintiffs  do  not  undertake  to  repudiate  that  agreement.  They  do  not 
attack  it  as  having  been  invalid ;  but  they  affirm  it,  and  say  that  they 
were  led  to  enter  into  it  in  consequence  of  false  representations  which 
entitle  them  to  damages. 

[2]  But,  even  if  the  matter  as  pleaded  in  this  action  might  have 
been  interposed  as  a  counterclaim  in  the  prior  action,  the  plaintiffs 
were  not  under  any  obligation  to  so  interpose  it,  but  were  entitled  to 
reserve  it  to  be  sued  upon  as  a  separate  cause  of  action.  This  has 
been  held  in  many  cases.  Brown  v.  Gallaudet,  80  N.  Y.  413 ;  Hons- 
inger  v.  Carriage  Co.,  175  N.  Y.  229,  67  N.  E.  436;  Meyerhoffer  v. 
Baker,  121  App.  Div.  797,  106  N.  Y.  Supp.  718.  The  cause  of  action 
for  dissolution  of  the  partnership  was  not  so  tied  up  with  the  action 
for  damages  for  being  led  into  the  agreement  as  to  impose  any  obliga- 
tion upon  those  plaintiffs  to  interpose  the  present  cause  of  action  as 
a  defense  in  that  action.  They  had  the  right  to  reserve  it,  and  to 
bring  it  on  in  an  action  which  they  themselves  could  control,  and  not 
in  one  which  the  present  defendant  could  control  and  direct  as  plain- 
tiff. Furthermore,  this  cause  of  action  is  one  at  law,  and  the  former 
action  was  one  in  equity.  If  these  plaintiffs  were  seeking  to  set  aside 
the  copartnership  and  to  recover  upon  the  ground  that  it  was  void 
from  the  beginning,  and  to  recover  something  that  they  had  contributed 
or  paid  under  it,  I  think  the  former  adjudication  would  probably  have 
been  a  bar  to  this  action,  because  it  would  be  inconsistent  with  the  cause 
of  action  set  forth  in  that  action ;  but  we  have  no  such  state  of  affairs 
here.  The  plaintiffs  are  not  attacking  the  copartnership  agreement  as 
void,  but  they  admit  it  is  valid.  The  damages  are  not  for  having  been 
led  into  an  invalid  and  void  agreement,  but  for  having  been  wrongfully 
led  into  a  valid  and  good  one. 

The  judgments  and  order  appealed  from  must  be  reversed,  with 
costs  and  disbursements  to  appellant,  and  the  demurrer  sustained. 
Order  filed.    All  concur. 


(173  App.  Div.  693) 

WHITSON  V.  WHITSON. 

(Supreme  CJonrt,  AppeUate  Division,  First  Department    July  10,  1916.) 

Jury  «=»14(2) — Jtjbt  Tbial — ^Monet  Dbkand  in  Legal  Action. 

Under  C3ode  Civ.  Proc.  {  968,  providing  that  an  action  in  which  the 
complaint  demands  Judgment  for  a  sum  of  money  only  must  be  tried  be- 
fore a  Jury,  unless  Jury  trial  is  waived,  in  an  action  by  plaintiff  to  recover 
from  her  husband  a  sum  of  money  as  reimbursement  for  moneys  neces- 
sarily expended  by  her  for  the  support  of  herself  and  her  chUdren.  no 
equitable  relief  being  demanded  or  needed,  plaintiff  is  entitled  to  a  Jury 
trial,  unless  waived. 

[Ed.  Note.— -For  other  cases,  see  Jury,  Cent  Dig.  {  67;  Dec.  Dig. 
<S=>14(2).1 ^' 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Anna  Whitson  against  John  G.  Whitson.  From  an  order 
dismissii^  the  case  from  the  Trial  Term  calendar,  and  placing  it  upon 
the  Special  Term  calendar  for  trial  by  the  court  without  a  jury,  plain- 
tiflF  appeals.    Reversed,  and  cause  restored  to  Trial  Term  calendar. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Aaron  Wm.  Levy,  of  New  York  City,  for  appellant 
Walter  E.  Ernst,  of  New  York  City,  for  respondent 

SMITH,  J.  This  action  is  brought  by  the  plaintiff  against  her  hus- 
band, from  whom  she  lives  apart,  to  recover  a  sum  of  money  as  re- 
imbursement for  moneys  necessarily  expended  by  her  for  the  support 
of  herself  and  her  children.  By  section  968  of  the  Code  of  Civil  Pro- 
cedure it  is  provided  that  an  action  in  which  the  complaint  demands 
judgment  for  a  sum  of  money  only  must  be  tried  before  a  jury,  un- 
less a  jury  trial  be  waived. 

In  Boyd  v.  Boyd,  12  Misc.  Rep.  119,  33  N.  Y.  Supp.  74,  affirmed 
146  N.  Y.  403,  42  N.  E.  542,  an  action  was  brought  to  recover  pos- 
session of  real  property;  the  plaintiff's  title  being  based  upon  equi- 
table rights.  It  was  held  that  this  was  an  action  in  ejectment  witiiin 
section  968  of  the  Code,  in  which  either  party  could  demand  a  trial  by 
jury,  but  that,  while  the  right  to  trial  by  jury  originally  existed,  suctt 
right  had  been  waived  by  the  plaintiff. 

In  O'Brien  v.  Fitzgerald,  143  N.  Y,  381,  38  N.  E.  371,  the  opinion 
in  part  reads: 

"I  think  those  courts  are  right  in  saying  thaD  the  formal  demand  of  re- 
lief with  which  the  complaint  concludes  is  not  decisive  of  the  legal  or  equitable 
character  of  the  action.  We  so  held  in  Bell  v.  Merrifield,  109  N.  Y.  202  [16  N. 
E.  55,  4  Am.  St.  Bep.  436],  saying  that  where  an  answer  had  been  interposed, 
and  facts  were  stated  in  a  complaint  which  'show  that  It  is  of  an  equitable 
nature,  and  that  the  cause  of  action  is  simply  equitable,  we  do  not  think  a 
case  is  made  for  trial  by  Jury  under  the  Ck)de  (section  968),  merely  because 
the  complaint  improperly  asks  for  a  money  judgment  only.*  That  language 
clearly  and  plainly  implied  that  a  demand  of  Judgment  for  money  only  would 
stamp  the  action  as  one  at  law,  unless  the  facts  pleaded  showed  an  equitable 
cause  of  action  simply,  and  that  the  relief  asked  was  therefore  improperly 
confined  to  a  mon^  demand  merely.  In  other  words,  our  doctrine  was  that 
the  demand  of  money  only,  on  its  face  and  primarily,  characterized  the  action 
as  one  at  law,  but  not  so  conclusiyely  as  to  prevent  a  different  result  wh&re 
the  action  was  clearly  equitable  rather  than  legal  in  its  nature,  and  purely 
legal  relief  is  improperly  demanded'* 

At  page  382  of  143  N.  Y.,  at  page  372  of  38  N.  E.,  Judge  Finch 
further  says : 

"Where  the  action  is  for  the  recovery  of  money  only,  it  is  classed  as  legal, 
and  is  triable  by  a  Jury." 

These  authorities  would  seem  to  indicate — and  there  are  none  to 
the  contrary — ^that  where  a  money  judgment  only  is  properly  demand- 
ed the  action  is  a  legal  action  and  triable  by  a  jury.  If,  however,  the 
money  judgment  cannot  be  rendered  without  the  assistance  of  some 
equitable  relief  which  the  plaintiff  requires,  then  the  plaintiff  is  not 
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entitled  to  a  jury  trial,  because  he  has  only  demanded  part  of  the 
relief  which  he  needs. 

In  the  case  at  bar  the  only  possible  relief  is  a  money  judgment.  The 
marriage  did  not  have  to  be  declared  or  annulled.  Plaintiff's  right  of 
action  is  based  upon  a  contract  duly  claimed  to  have  been  assumed  by 
the  husband  upon  his  marriage.  Within  all  of  the  authorities,  where 
no  equitable  relief  is  demanded  or  needed,  and  a  money  judgment 
only  is  sought,  the  plaintiff  is  entitled  to  a  trial  by  jury  of  the  issues 
made  by  the  pleadings. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs,  and  the  cause 
restored  to  the  Trial  Term  calendar  for  trial  upon  a  day  to  be  fixed 
by  the  court    Order  filed.    All  concur. 


(17.3  App.  Div.  867) 

BELCH  V.  DELAWARE  &  HUDSON  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department.     July  10,  1916.) 

1.  Costs  ^=»136 — Secubity — Waiver  op  Right — ^"At  Ant  Time." 

Under  Laws  1015,  c.  635,  amending  Ctode  Civ.  Proc.  g  3272,  requiring  the 
court,  on  due  proof  "at  any  time"  by  affidavit  of  the  facts  under  which 
security  for  costs  is  required,  to  make  an  order  requiring  plaintiff  to 
give  such  security,  the  defendant's  right  to  such  security  is  not  waived 
by  answering  before  moving  therefor. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  §§  531-536;  Dec. 
Dig.  <©=»136. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
At  Any  Time.] 

2.  Costs  ^=»106 — Secubitt — ^Renewal  of  Motion. 

An  order  denying  a  motion  for  security  for  costs  from  plaintiff,  made 
after  answering,  but  before  the  enactment  of  Laws  1015,  c.  635,  requiring 
the  court  to  order  plaintiff  to  give  security  for  costs  on  proof  "at  any 
time"  of  the  facts  authorizing  such  order,  does  not  bar  the  assertion  of 
the  absolute  right  of  defendant  to  such  security  by  motion  after  the  en- 
actment of  that  law. 

[Ed.  Note.— For  other  cases,  see  Ck)sts,  Cent.  Dig.  {{  401,  402 ;  Dec  Dig. 
<S=»106.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  Belch  against  the  Delaware  &  Hudson  Company. 
From  an  order  denying  defendant's  motion  that  plaintiff  be  required 
to  give  security  for  costs,  defendant  appeals.  Reversed,  and  motion 
granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Oliver  C.  Reynolds,  of  New  York  City,  for  appellant. 
Charles  Goldzier,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  is  a  nonresident,  suing  upon  a  cause  of 
action  which  arose  without  the  state.  Defendant  moves  for  security 
for  costs.    Its  motion  has  been  denied  mainly  because  a  previous  mo- 
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tion  for  the  same  relief  was  denied  and  no  leave  has  been  given  to 
renew. 

[1]  The  former  motion  was  made  in  April,  1914,  after  defendant 
had  answered.  Since  all  the  necessary  facts  existed  entitling  plaintiff 
to  security,  it  must  be  assumed  that  the  former  motion  was  denied  in 
consequence  of  the  rule,  which  has  long  prevailed  in  this  department, 
that  a  defendant  by  answering  before  moving  for  security  for  costs 
will  be  deemed  to  have  waived  his  absolute  right  to  such  security* 
which  then  becomes  a  matter  of  discretion  of  the  court,  which  ordi- 
narily will  not  be  exercised  unless  defendant  shows  some  sufficient 
reason  for  not  having  moved  before  issue  joined.  Fabrik  Schiller 
'scher,  etc.,  Gesellschaft  v.  Nease,  117  App.  Div.  379,  102  N.  Y.  Supp. 
672.  Since  the  former  motion  was  denied  in  this  case  the  Legislature 
has  amended  section  3272  of  the  Code  of  Civil  Procedure  by  expressly 
permitting  a  defendant,  in  a  proper  case,  to  move  for  security  for  costs 
"at  any  time."    As  amended  the  section  now  reads : 

"When  security, for  costs  Is  required  to  be  given,  the  court  In  which  the 
action  Is  pending,  or,  except  In  a  case  specified  in  the  last  section,  a  Judge 
thereof,  upon  due  proof,  at  any  time,  by  affidavit,  of  the  facts,  fMUt  make  an 
order  requiring  the  plaintiff"  to  give  security  for  costs.  Chapter  635,  Laws 
1915. 

The  obvious  purpose  and  effect  of  this  amendment  is  to  abrogate 
the  rule  heretofore  prevailing  in  this  department  and  above  expressed, 
so  that  we  may  no  longer  hold  that  a  defendant  has  waived  his  ab- 
solute right  to  security  merely  because  he  has  omitted  to  move  be- 
fore answering  in  the  action. 

[2]  If  this  section  had  been  thus  amended  before  the  former  mo- 
tion for  security  was  made,  such  motion  would  undoubtedly  have  been 
granted,  and  we  are  of  the  opinion  that  the  adoption  of  the  amendment 
has  so  far  changed  the  conditions  under  which  the  former  motion 
was  denied  that  such  denial  should  not  be  considered  as  a  bar  to  the* 
assertion  of  an  absolute  right  which  the  defendant  now  has.  The 
amendment  is  equivalent  to  the  creation  of  a  new  state  of  facts,  which 
permits  the  renewal  of  the  motion  as  a  matter  of  right.  Veeder  v. 
Baker,  83  N.  Y.  156;  Haskell  v.  Moran,  117  App.  Div.  251,  102  N. 
Y.  Supp.  388.  The  amendment  is  merely  a  regulatory  one,  and,  since 
no  contrary  intent  is  expressed  in  the  amendment  itself,  it  must  be 
construed  as  operative  upon  litigations  pending  when  it  was  adopted. 
Laird  v.  Carton,  196  N.  Y.  169,  89  N.  E.  822,  25  L.  R.  A.  (N.  S.)  189. 

The  result  is  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted.    All  concur. 


(1T3  App.  Div.  701) 

WIGHTMAN  v.  WIGHTMAN  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

ASSIONHENTS  ^=S>131 — ACTION — PLBADINQ. 

Complaint  alleging  an  assignment  "of  all  and  any  right,  title,  and  in- 
terest which  I  may  now  have  or  which  may  hereafter  accrue  to  me"  in  a 
firm  is  sufficient  to  show  a  cause  of  action  for  money  loaned  to  the  firm, 
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If  it  Should  be  shown  hj  other  evidence  that  the  assignment  was  intended 
to  transfer  the  debt  arising  out  of  the  loan. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent.  Dig.  |{  220-226; 
Dec.  Dig.  ^S=>131.]  -.  .    w 

McLaughlin  and  Page,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  F.  Wightman  against  Richard  Wightman,  Jr., 
and  another.  From  an  order  granting  a  motion  to  vacate  an  order  for 
the  examination  of  defendants  before  trial,  plaintiff  appeals.  Order 
reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Theodore  L.  Bailey,  of  New  York  City,  for  appellant. 
Herbert  R,  Limburg,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  plaintiff  sues  upon  two  assigned  claims  against 
the  defendants,  who  are  or  were  members  of  a  firm  doing  business 
as  Wightman  &  Co.  The  sole  ground  upon  which  the  motion  was 
granted,  and  practically  the  sole  ground  upon  which  it  is  sought  to 
be  sustained,  is  that  the  complaint  does  not  state  any  cause  of  action. 
A  motion  of  this  character  does  not  furnish  an  appropriate  occasion, 
speaking  generally,  to  pass  upon  the  sufficiencjr  of  a  pleading.  Some- 
times, of  course,  a  pleading  will  be  found  that  is  so  obviously  bad  that 
no  reasonable  argument  can  be  made  in  behalf  of  its  sufficiency.  In 
such  a  case  it  would  be  futile  to  grant  an  order  for  an  examination  to 
sustain  it.  Such  cases,  however,  are  rare,  and  in  our  opinion  this  is 
not  one  of  them. 

The  assignments  under  which  plaintiff  sues  were  made  by  his  moth- 
er, and  each  is  of  one-half  "of  all  and  any  right,  title,  and  interest 
which  I  may  now  have  or  which  may  hereafter  accrue  to  me  in  the 
firm  of  Wightman  &  Co."  It  appears  from  the  complaint  that  the  only 
interest  the  assignors  had  in  the  said  firm  or  its  assets  was  that  they 
had  each  loaned  the  firm  considerable  sums  of  money,  which  had  not 
been  paid  and  are  still  owing.  The  argument  advanced  by  the  respond- 
ents is  that  the  phraseology  of  the  assignment  is  not  appropriate  to 
the  assignment  of  a  claim  for  moneys  loaned.  The  phraseology  is 
certainly  not  apt  to  effect  such  a  purpose,  but  we  are  not  prepared 
to  say,  upon  a  mere  inspection  of  the  pleading,  that  it  is  not  sufficient, 
if  it  should  be  made  to  appear  by  evidence  aliunde  the  assignment 
itself  that  it  was  intended  to  transfer  the  indebtedness  arising  out  of 
the  loans,  for  the  question  as  to  what  is  covered  by  the  assignment  is 
to  be  determined  by  the  intention  of  the  parties  to  it. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  SMITH,  J,,  concur. 

Mclaughlin,  J.  (dissenting).  TWs  appeal  is  from  an  order 
granting  a  motion  to  vacate  an  examination  of  defendants  before 
trial.    The  motion  w^s  granted  upon  the  ground  that  the  complaint 
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does  not  state  a  cause  of  action.  If  this  be  true,  then  the  order  di- 
recting the  exammation  was  properly  vacated.  This  is  precisely  what 
this  court  held  in  Cash  v.  American  Specialty  Tailoring  Co.,  157  App. 
Div.  729,  142  N.  Y.  Supp.  767.  In  that  case  the  appeal  was  from  an 
order  denying  a  motion  to  vacate  an  order  for  the  examination  of 
one  of  the  officers  of  the  defendant  before  trial,  and  this  court  re- 
versed the  order  and  granted  the  motion*  saying: 

"The  motion  to  vacate  should  have  been  granted,  for  the  reason  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

This  action  is  at  law  to  recover  loans  alleged  to  have  been  made  to 
the  firm  of  Wightman  &  Co.  by  Elizabeth  Wightman  and  Richard 
Wightman,  respectively.  The  complaint  alleges  that  they  delivered 
to  file  plaintiff  written  assignments  of  one-half  of  said  loans,  which 
assignments  are  annexed  to  and  made  a  part  of  the  complaint.  An 
examination  of  those  instruments  shows  that  they  do  not  purport  to, 
and  do  not  actually,  assign  any  loans,  or  any  interest  therein.  What 
they  do  assign  to  the  plaintiff  is  "one-half  of  all  and  any  right,  title, 
and  interest  which  I  may  now  have  or  which  may  hereafter  accrue  to 
me  in  the  firm  of  Wightman  &  Co."  It  is  an  assignment  of  an  interest 
in  the  firm,  and  not  an  assignment  of  a  cause  of  action  against  the 
firm.  An  interest  in  the  firm  represents  an  asset,  and  a  loan  to  it  is 
a  liability,  of  the  firm.  Therefore,  on  the  face  of  the  instruments, 
they  do  not  transfer  to  the  plaintiff  any  interest  in  a  claim  against  the 
firm.  If  die  assignments  were  intended  to  transfer  a  claim  against  the 
firm,  then,  before  a  recovery  can  be  had  upon  them,  a  reformation 
must  be  had.    Obviously  this  cannot  be  done  in  an  action  at  law. 

The  complaint,  in  my  opinion,  does  not  state  a  cause  of  action,  and 
I  therefore  dissent  from  the  opinion  of  Mr.  Justice  SCOTT,  and  vote 
to  affirm  the  order  appealed  from. 

PAGE,  J.,  concurs. 


(173  App.  Dlv.  7«J) 

NATIONAL  SURETT  CO.  v.  BREUCHAUD. 
(Supreme  Ooort,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  JUDOMXNT  «=s>714(3)— Res  Judicata. 

In  a  surety  company's  action  to  recover  a  second  installment  of  the  pre- 
mium of  its  bond,  the  Judgment  for  it  in  its  action  to  recover  the  first 
installment  of  the  preminm  is  res  judicata  upon  the  question  of  defend- 
ant's Uabillty. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  1 1240 ;  Dec.  Dig. 
«=»714(3).] 

2.  PBI29CIPAL   AND    SUBBTT   ^=»175 — COUNSEL    FeE — "BT    ReASON    OF    SURETY- 

SHIP." 

A  counsel  fee  paid  by  a  surety  company  in  its  action  to  reoover  the 
first  installment  of  the  premium  on  its  bond  was  not  an  expense  arising 
**by  reason  of  such  suretyship,*'  within  the  agreement  that  the  indemnitor 
would  save  the  surety  harmless  against  every  claim,  liability,  cost,  etc., 
"against  it  by  reason  of  suretyship,**  so  that  in  defendant's  action  to  recov- 
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er  the  second  installment  of  the  premimn  the  surety  could  not  reaver 
the  counsel  fee  paid  in  the  first. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {{ 
505-509;  Dec.  Dig.  <gs=>175. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series* 
By  Reason  of.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  National  Surety  Company  against  Jules  Breuchaud. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Judgment  reduced, 
and,  as  modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Vance  Hewitt,  of  New  York  City,  for  appellant. 

William  R.  Page,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff's  assignor,  the  Empire  State  Surety  Com- 
pany, entered  into  an  agreement  with  the  defendant  to  become  his 
bondsman  upon  certain  contracts  with  the  city  of  New  York.  It  was 
provided  in  the  said  agreement  that  the  indemnitor  "will  at  all  times 
indemnify  and  save  the  surety  harmless  from  and  against  every  claim, 
demand,  liability,  cost,  charge,  expense,  suit,  order,  judgment,  and 
adjudication  whatsoever,  and  will  place  the  surety  in  funds  to  meet 
every  claim,  demand,  liability,  cost,  charge,  expense,  suit,  order,  judg- 
ment or  adjudication  against  it  by  reason  of  such  suretyship." 

[1]  Various  bonds  were  furnished  by  the  Empire  State  Surety 
Company  pursuant  to  this  agreement.  While  the  defendant's  contract 
with  the  city,  for  which  these  bonds  were  furnished,  was  still  uncom- 
pleted, the  Empire  State  Surety  Company  became  insolvent,  reinsured 
its  risks  in  the  plaintiff  company,  and  assigned  its  contract  with  the 
defendant  and  all  its  rights  thereunder  to  the  plaintiff.  Thereafter  the 
defendant  refused  to  pay  the  premium  on  the  bonds  to  the  plaintiff 
on  demand.  An  action  was  brought  for  the  recovery  thereof,  which 
resulted  in  a  judgment  for  the  plaintiff,  which  was  affirmed  by  this 
court.  Nat.  Surety  Co.  v.  Brouchaud,  165  App.  Div.  395,  150  N.  Y.  S. 
826.  The  present  action  is  brought  to  recover  a  second  installment  of 
the  premium  of  the  same  bond,  and  upon  the  question  of  defendant's 
liability  therefor  the  former  judgment  is  res  adjudicata. 

[2]  The  plaintiff  has  included  in  its  cause  of  action,  however,  the 
sum  of  $650  paid  by  it  as  counsel  fees  in  the  action  for  the  prior  in- 
stallment of  the  premium,  and  the  judgment  herein  includes  that 
item.  The  respondent  attempts  to  justify  this  item  under  the  pro- 
vision of  the  indemnity  agreement  quoted  above,  claiming  that  it  is 
an  expense  arising  "by  reason  of  such  suretyship,"  within  the  meaning 
of  the  contract.  I  am  of  the  opinion'  that  this  item  cannot  be  said  to 
be  an  expense  arising  out  of  the  suretyship  and  was  erroneously  al- 
lowed. The  cause  of  action  in  which  the  said  expense  was  incurred 
arose,  not  out  of  the  suretyship,  but  out  of  a  breach  of  the  indemnity 
agreement  by  the  defendant  failing  to  pay  the  premium  in  accord- 
ance therewith.  It  is  true  that,  had  no  suretyship  been  assumed,  no 
such  controversy  could  have  arisen,  but  the  controversy  was  entirely 
collateral  to  the  suretyship  itself. 
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At  the  close  of  the  case  the  plaintiff's  attorney  moved  for  the  direc- 
tion of  a  "verdict  in  favor  of  the  plaintiff  for  the  premium  of  $1,364.- 
45,  with  interest  amounting  to  $128.46,  and  also  for  the  counsel  fee  of 
$650,  with  interest  from  the  date  of  the  commencement  of  this  action, 
which  amounts. to  $34.43,  making  a  total  of  $2,177.39."  The  learned 
trial  justice  granted  the  motions  in  full.  He  should  have  granted  the 
first  motion,  and  denied  the  second. 

The  judgment  should  be  reduced  by  $684.45,  and,  as  so  modified, 
affirmed,  with  costs  to  the  appellant.    Order  filed.   All  concur. 


<173  App.  Dir.  689) 

In  re  BBRMAN. 

Appeal  of  CORY. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  191^) 

1.  ASSIONlfENTS   FOB   BENEFIT   OP   CBEDITOES    <©=»170 — RIGHTS    AND    DUTIES    Of 

Assignee. 

Although  the  assignee  for  the  benefit  of  creditors  fails  to  record  the 
assignment  as  required  by  statute,  or  give  bond,  the  assignment  is  nev- 
ertheless valid,  and  he  has  title  to  the  property ;  the  requirements  being 
directory  only. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  §  481 ;  Dec  Dig.  <S=s»170.] 

2.  Assignments  fob  Benefit  of  Creditors  <S=»170 — Rights  and  Duties  of 

Assignee — ^Rigbts  of  Receiver — Supplementary  Proceedings. 

Although  the  assignee  for  the  benefit  of  creditors  fails  to  record  the 
assignment  or  give  bond  as  required  by  statute,  since  he  nevertheless  has 
title  in  behalf  of  the  creditors,  he  cannot  be  required  to  turn  over  the 
property  to  a  receiver  in  proceedings  supplementary  to  execution  brought 
by  single  creditor. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  §  481 ;  Dec.  Dig.  <©=>170.] 

a.  Assignments  for  Benefit  of  Creditors  €==>212,  214 — Rights  and  Duties 
OF  Assignee — Removal  of  Assignee. 

Failure  of  the  assignee  for  the  benefit  of  creditors  to  record  the  assign- 
ment or  give  bond  as  required  by  statute  furnishes  ground  for  his  remov- 
al ;  but  the  court,  on  removing  hiip,  must  appoint  a  new  assignee,  as  re- 
quired by  Debtor  and  Creditor  Law  (Consol.  Laws,  c.  12)  §  8. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  §|  691-709,  716-724 ;  Dec.  Dig.  <g=>212,  214.] 

4.  Contempt  ^=»21 — ^Disobedience  of  Court  Orders — Validity  of  Order. 

Where  an  order  directing  payment  of  funds  by  the  assignee  for  the 
benefit  of  creditors  to  a  receiver  illegally  appointed  was  unauthorized, 
the  assignee  properly  refused  to  obey  it,  and  could  not  be  punished  for 
contempt. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent.  Dig.  §§  34,  63-66 ;  Dec. 
Dig.  <&=»21.] 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  in  the  matter  of  the  assignment  of  Jacob  Berman  to  Al- 
bert B.  Cory  for  the  benefit  of  his  creditors.  From  ^n  order  removing 
Cory  as  assignee,  and  requiring  payment  of  assets  by  him  to  Samuel 
Mandelbaum,  receiver,  and  from  an  order  punishing  Cpry  as  for  civil 
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contempt  in  refusing  to  obey  such  order,  Cory  appeals.  Orders  re- 
versed, and  motions  for  such  orders  denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

William  N.  Lewis,  of  New  York  City,  for  appellant. 

Morris  JoUes,  of  New  York  City,  for  respondent. 

SCOTT,  J.  These  two  orders  may  conveniently  be  considered  to- 
gether. On  December  1,  1915,  Jacob  Herman,  being  indebted  to 
various  persons,  and  among  others  to  the  corporation  of  Austin  Nichols 
Company,  made  an  assignment  for  the  benefit  of  his  creditors  to  one 
Albert  B.  Cory,  who  is  connected  with  the  credit  department  of  said 
corporation.  This  assignment  is  not  printed  in  the  record,  but  no  ques- 
tion is  made  as  to  its  form  or  validity.  The  assignor's  assets  were 
small,  and  realized  only  $400,  which  was  received,  and,  at  the  time 
orders  appealed  from  were  made,  was  still  held,  by  the  assignee.  In 
January,  1916,  the  respondent,  Samuel  Mandelbaum,  was  appointed 
receiver  of  all  the  chattels  and  assets  of  said  Jacob  Berman  in  proceed- 
ings supplementary  to  execution  instituted  to  collect  a  judgment  there- 
tofore obtained  against  said  Berman  by  a  firm  doing  business  as 
Politizner  Bros.  Cory,  the  assignee  for  the  benefit  of  creditors,  omit- 
ted to  record  the  assignment  as  required  by  statute,  or  give  a  bond 
or  take  the  other  steps  required  of  such  an  assignee.  Thereupon  a 
motion  was  made  that  he  be  removed  as  assignee,  and  that  he  be  re- 
quired to  turn  over  all  the  assets  collected  by  him  to  the  receiver  in 
supplementary  proceedings.  This  motion  was  granted  as  made,  and 
from  the  order  granting  it  the  assignee  appeals. 

[1,  2]  It  is  quite  apparent  that  the  order,  in  so  far  as  it  directs  the 
assignee  to  pay  over  the  funds  now  in  his  possession  to  a  receiver  in 
supplementary  proceedings,  is  unauthorized  and  erroneous.  By  the 
assignment  the  title  to  the  assets  passed  to  the  assignee,  and  the  fact 
that  he  failed  to  fulfill  the  requirements  of  the  statute  as  to  things  to 
be  done  subsequent  to  the  assignment  does  not  render  the  assignment 
itself  void,  or  cause  the  title  to  the  assets  to  revert  to  the  assignor. 
Such  requirements  are  merely  directory.  Warner  v.  Jaffray,  96  N. 
Y.  248,  253,  48  Am.  Rep.  616;  Nicoll  v.  Spowers,  105  N.  Y.  1,  11  N. 
E.  138;  D.  C.  M.  Ins.  Co.  v.  Van  Wagonen,  132  N.  Y.  398,  402,  30 
N.  E.  971.  It  is  true  that  these  decisions  were  rendered  under  the 
old  General  Assignment  Act  which  has  now  been  superseded  by  the 
Debtor  and  Creditor  Law ;  but  with  regard  to  the  question  now  under 
consideration  the  two  statutes  are  practically  identical,  so  that  decisions 
under  the  old  law  are  equally  applicable  to  the  new. 

[3,  4]  The  failure  of  the  assignee  to  record  the  assignment  and  to 
give  a  bond  undoubtedly  furnished  sufficient  reason  for  his  removal, 
if  in  the  judgment  of  the  court  a  simple  requirement  that  the  assign- 
ment be  filed  and  the  bond  given  would  not  have  sufficiently  protected 
the  estate;  but  if  the  court  decided  in  its  discretion  to  remove  the 
assignee  it  was  its  duty  to  appoint  an  assignee  or  assignees  in  his 
place,  not  to  turn  the  funds  over  to  a  receiver  for  the  benefit  of  a 
single  creditor.    Debtor  and  Creditor  Law,  §  8.    This  whole  question 
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has  now  become  academic  in  this  case,  because  it  appears  that  Berman, 
the  debtor,  has  been  thrown  into  bankruptcy.  Since  the  order  direct- 
ing the  assignee  to  turn  over  the  assets  to  the  receiver  was  unauthorized 
and  contrary  to  the  statute,  the  assignee  was  right  in  resisting  its  en- 
forcement, and  the  order  punishing  him  as  for  a  contempt  must  fall 
with  the  order  which  he  refused  to  comply  with. 

Both  the  orders  appealed  from  are  therefore  reversed,  with  $10 
costs  and  disbursements  to  the  appellant  in  each  case,  and  both  mo- 
tions denied,  with  $10  costs  as  to  each.    All  concur. 


(173  App.  Dlv.  650) 

ZIMMERMAN  v.  ULI^ANN. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Dkath    ^s»58(1) — EviDENGS — Burden    of    Pboop— Contbibutoby    Nbgli- 

OSNCK. 

Under  Code  Glv.  Proc.  I  841b,  providing  that  in  actions  for  negligently 
causing  death  the  contributory  negUgence  of  deceased  shall  be  a  defense 
to  be  pleaded  and  proved  by  defendant,  an  instruction  that  plaintiff  must 
establish  deceased's  freedom  from  contributory  negligence  is  error. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  {§  75-78 ;  Dec.  Dig. 
<8=5>58a).] 

2.  Witnesses  «=»388(5) — Contbadiction — Latino  Foundation. 

In  a  negligence  action,  cross-examination  of  defendant's  chauffeur  as 
to  whether  he  had  asked  one  M.  to  be  lenient  with  him  for  causing  the  ac- 
cident was  improperly  excluded,  since  it  laid  a  foundation  for  contradict- 
ing the  witness  on  the  material  point  of  his  negUgence. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {  1237 ;  Dec  Dig. 
«=>388(5).] 

3.  Evidence  ^=s»471(19) — Competency — Conclusion  of  Witness. 

Testimony  Uiat  the  front  wheel  of  deceased*s  motor  cycle  looked  as  if 
he  had  lost  control  of  it  is  incompetent  in  action  for  collision. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  1 1899 ;  Dec  Dig. 
«=5>471(19).3 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alfred  Zimmerman,  as  administrator,  against  Emanuel 
S.  Ullmann.  From  a  judgment  for  defendant,  and  an  order  denying 
a  new  trial,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  before  CLARKE,  P.  T.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Daniel  W.  Blumenthal,  of  New  York  City,  for  appellant 
O.  M.  Quackenbush,  of  New  York  City,  for  respondent. 

DAVIS,  J.  This  action  was  brought  to  recover  damages  for  the 
death  of  Harry  Berlit  as  the  result  of  a  collision  between  defendant's 
automobile  and  a  motor  cycle  driven  by  the  deceased.  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendant. 

The  accident  occurred  in  an  a'fternoon  in  October,  1912,  on  the 
west  drive  of  Central  Park  at  the  point  of  intersection  of  the  west 
drive  with  the  road  leading  out  of  the  west  drive  to  the  Eighty-Fifth 
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160N.Y.S.— ^ 


Digitized  by 


GooQle 


82  160  NEW  TOBK  8UPPLBMBNT  (Sup.  Ct 

Street  gate.  The  west  drive  runs  about  north  and  south,  and  the  in- 
tersecting road  about  northwest  and  southeast;  the  two  roadways  in- 
tersecting at  an  acute  angle.  The  automobile  was  going  north  in 
charge  of  defendant's  chauffeur,  Ross.  The  motor  cycle  driven  by  the 
deceased  was  going  south  on  the  proper  side  of  the  road.  The  car  and 
the  motor  cycle  came  into  collision  at  the  place  where  the  two  road- 
ways met. 

The  defendant  claims  that  just  previous  to  the  accident  the  auto- 
mobile was  going  north  at  the  rate  of  8  miles  an  hour;  that  a  short 
distance  south  of  the  junction  of  the  two  roadways  Ross,  the  defend- 
ant's chauffeur,  drove  his  automobile  in  a  straight  line  and  in  a  direc- 
tion to  enable  him  to  go  into  the  road  leading  to  the  Eighty-Fifth 
street  gate;  that  while  driving  in  this  manner  Ross  saw  the  motor 
cycle,  with  Berlit  driving  it,  coming  south  down  the  west  drive  at 
about  25  miles  an  hour;  that  Ross  saw  deceased  for  about  three  or 
four  seconds,  and  put  his  right  hand  out  of  the  window  of  his  limousine 
as  a  signal  to  deceased,  and  that  then  the  accident  happened ;  and  that 
the  motor  cycle  ran  into  the  hub  of  the  right  front  wheel  at  an  angle. 
Berlit  was  thrown  against  the  side  of  the  automobile  and  sustained 
injuries  from  which  he  died.  The  defendant  also  claims  that  the  de- 
ceased had  lost  control  of  the  motor  cycle,  that  it  was  wobbling,  that 
the  deceased  brought  the  accident  upon  himself,  and  that  the  defend- 
ant's chauffeur  was  in  no  way  responsible  for  the  collision. 

On  the  other  hand,  the  plaintiff  claims  that  the  defendant's  chauffeur, 
while  going  at  a  high  rate  of  speed  on  the  wrong  side  of  the  road,  ran 
down  the  motor  cycle  driven  by  deceased ;  that  the  deceased  was  driv- 
ing his  machine  slowly  and  carefully  on  the  right  side  of  the  road,  and 
that  he  was  a  skilled  motorcyclist;  that  he  was  driving  4  or  5  feet 
from  the  edge  of  the  road,  and,  as  he  approached  the  road  leading  to 
the  Eighty-Fifth  street  gate,  defendant's  automobile  swung  onto  the 
wrong  side  of  the  road;  that  deceased  tried  to  avoid  the  automobile 
by  turning  to  the  right,  but  was  unable  to  do  so  because  of  the  high 
rate  of  speed  at  which  the  automobile  was  going. 

The  issues  of  defendant's  negligence  and  the  contributory  negligence 
of  the  deceased  were  sharply  contested  at  the  trial.  The  court  instruct- 
ed the  jury  that  the  plaintiff  was  bound  to  establish,  not  only  the  neg- 
ligence of  the  defendant,  but  his  own  freedom  from  contributory 
negligence.    Proper  exception  was  taken  to  this  part  of  the  charge. 

[1]  This  trial  took  place  in  October,  1914,  about  one  year  after 
section  841b  of  the  Code  of  Civil  Procedure  took  effect.  That  section 
provides  that: 

"On  the  trial  of  any  action  to  recover  damages  for  causing  death  the  con- 
tributory negligence  of  the  person  killed  shall  be  a  defence,  to  be  pleaded  and 
proven  by  the  defendant" 

It  has  been  held  that  this  section  applies,  even  though  the  accident 
resulting  in  death  and  the  beginning  of  the  action  took  place  before 
its  enactment.  Gazzola  v.  O'Brien,  169  App.  Div.  602,  155  N.  Y. 
Supp.  350;  Sackheim  v.  Pigueron,  215  N.  Y.  62,  109  N.  E.  109. 
Therefore  the  instruction  to  the  jury  that  the  plaintiff  was  bound  to 
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allege  and  prove  absence  of  contributory  negligence  was  erroneous, 
and  requires  a  reversal  of  this  judgment. 

[2]  The  chauffeur,  Ross,  had  given  testimony  tending  to  disprove 
the  charge  of  negligence  in  his  operation  of  his  car*  On  cross-exam- 
ination he  was  asked  the  following  question : 

"Q.  Now,  when  yoa  went  up  and  saw  Molin,  the  day  after  the  accident,  did 
yon  say  to  him,  Tlease  be  lenient  with  me  on  account  of  my  causing  the  acci- 
dent, as  I  have  a  family  to  support*  7* 

The  question  was  excluded  under  objection.  We  think  the  question 
should  have  been  allowed,  as  it  indicated  a  purpose  to  lay  a  foundation 
for  contradicting  the  witness  on  a  material  point,  his  own  freedom 
from  negligence,  through  the  witness  Molin.  Larkin  v.  Nassau  Elec- 
tric Co.,  205  N.  Y.  267,  98  N.  E.  465. 

[3]  The  defendant's  witness  was  allowed  to  testify  that,  from  look- 
ing at  the  front  wheel  of  deceased's  machine,  it  looked  as  if  he  had 
lost  control  of  it.  This  is  a  pure  conclusion  of  the  witness,  and  was 
inadmissible  to  prove  contributory  negligence. 

Without  passing  upon  other  questions  raised  on  this  appeal  by  ap- 
pellant, we  conclude  that  the  errors  referred  to  require  a  reversal  of 
this  judgment  and  order,  and  the  granting  of  a  new  trial,  with  costs 
to  appellant  to  abide  event.    All  concur. 


(177  App.  I)lv.  742) 

DIKKEL  &  JEWELL  CO.  v.  VILLAGE  OF  TARRYTOWN. 

(Supreme  CkMirt,  Special  Term,  Rockland  County.    July  11,  1916.) 

Highways  ^=»79(1) — Abandonment — Evidence. 

Where  plaintiff  In  1905  built  a  gate  eiktlrely  across  a  highway,  and  kept 
It  locked  nights,  Sundays,  and  holidays,  and  the  way  was  used  only  In 
plaintiff's  business,  and  plaintiff  posted  a  sign  "Private  Property,  No 
Trespassing/'  after  which  no  street  work  was  done  there  without  plain- 
tiff's consent,  the  way  after  six  years  was  abandoned,  and  became  plain- 
tiff's property,  under  Consol.  Laws,  c.  25,  §  284,  providing  for  abandonment 
of  hl^ways,  even  though  the  original  closing  may  have  been  wrongful. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  §{  279,  283,  286. 
287;  Dec.  Dig.  <g=>79(l).] 

Action  by  the  Dinkel  &  Jewell  Company  against  the  Village  of 
Tarrytown.    Judgment  for  plaintiff. 

Briggs  &  Griffin,  of  Tarrytown,  for  plaintiff. 
Clarence  S.  Davison,  of  Tarrytown,  for  defendant. 

TOMPKINS,  J.  I  think  the  proofs  establish  the  fact  that  Wildcy 
street  was  originally  laid  out,  opened,  worked,  and  used  to  the  Hud- 
son river,  but  that  part  of  it  in  question  in  this  suit,  namely,  the  part 
west  of  the  present  gates,  ceased  to  be  a  part  of  the  public  highway 
several  years  prior  to  the  commencement  of  this  action.  The  statute 
provides  that: 

"Every  highway  that  shall  not  have  been  traveled  or  used  as  a  highway  tot 
six  years  shaU  cease  to  be  a. highway,"  and  "every  pubUc  right  ot  way  that 

9=>For  other  cases  see  lame  topic  ft  KEY-NUMBSR  in  all  Key-Numbered  Olgeata  ft  Indexes 
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shall  not  have  been  used  for  said  period  shall  be  deemed  abandoned  as  a 
right  of  way." 

In  the  case  of  Barnes  v.  Midland  Railroad  Terminal  Company,  112 
N.  E.  926,  it  was  decided  by  the  Court  of  Appeals  that: 

"If  the  entire  width  of  a  highway  is  blocked  at  any  point,  the  obstructed 
section  ceases  to  be  a  highway,  though  other  sections  are  unobstructed,  and 
it  is  not  necessary  to  show  abandonment  along  its  entire  length." 

In  this  same  case,  it  was  decided  that: 

"Under  Highway  Law  (Consol.  Laws,  c.  25)  §  234,  providing  that  all  high- 
ways that  have  ceased  to  be  traveled  and  used  as  highways  for  six  years 
shall  cease  to  be  highways  for  any  purpose,  the  public  right  is  extinguished 
after  six  years,  although  the  closing  of  the  highway  by  an  individual  may  have 
been  a  wrongful  act." 

In  that  case  it  was  further  held : 

"Where  defendant  for  more  than  six  years  had  obstructed  a  public  high- 
way with  its  buildings,  some  of  which  entirely  blocked  it,  and  others  only  en- 
croached upon  it,  and  the  plaintiffs  and  the  public  authorities  acquiesced  in 
such  obstructions,  which  prevented  use  of  the  highway  in  certain  places,  the 
highway  was  abandoned  under  Highway  Law,  i  234,  as  to  the  portions  en- 
tirely obstructed,  but  still  existed  as  to  the  other  portions." 

Applying  this  statute,  and  the  case  just  cited,  which  was  very  re- 
cently decided  by  the  Court  of  Appeals,  it  is  perfectly  obvious  that  the 
portions  of  Wildey  street  west  of  the  Dinkel  &  Jewell  gates  ceased 
to  be  a  part  of  the  public  highway  several  years  ago.  The  following 
facts  are  practically  undisputed: 

Long  prior  to  1892,  there  was  a  gate,  about  10  or  15  feet  east  of 
the  river,  which  shut  off  all  access  to  the  wharf  and  river,  and  which 
remained  in  that  position  until  about  eight  years  ago.  In  about  1892 
or  1893  another  gate  was  put  up  across  Wildey  street  near  the  present 
office  of  the  plaintiff,  which  gate  was  about  55  feet  west  of  the  present 
gate,  and  completely  shut  off  all  approach  to  the  river.  The  gate  was 
kept  closed  and  locked  nights,  Sundays,  and  holidays,  and  was  used  only 
by  Smith  &  Co.,  who  conducted  the  coal  and  lumber  business  which 
the  plaintiff  now  owns,  and  their  servants  and  patrons.  In  1905  the 
present  gates,  which  extend  entirely  across  Wildey  street  and  com- 
pletely shut  off  access  to  the  dock  and  river,  were  erected  by  the  plain- 
tiff, and  have  been  there  ever  since.  These  gates  are  closed  and 
locked,  except  during  business  hours,  and  are  used  amost  exclusively 
by  the  plaintiff,  its  servants,  and  patrons,  and  ever  since  1897,  when 
the  plaintiff  took  possession  of  its  property,  a  sign  has  been  upon  the 
gate  or  gates  reading : 

"No  Trespassing  Allowed;   Private  Property.    Stop  at  Ofllce." 

This  appropriation  of  what  was  a  part  of  Wildey  street,  and  the 
obstructions  placed  thereon  by  the  plaintiff  and  its  predecessors,  ap- 
parently consented  to  and  acquiesced  in  by  the  village  authorities,  if 
not  expressly,  by  their  silence  and  failure  to  take  proper  proceed- 
ings to  preserve  the  highway,  must  be  regarded,  under  the  statute  and 
the  authorities  above  referred  to,  as  a  closing  up  and  abandonment 
of  that  part  of  the  public  highway. 
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Besides,  it  appears  without  substantial  dispute  that  not  for  many 
years  has  any  public  street  work  been  done  west  of  the  plaintiff's  of- 
fice, which  is  near  the  present  gate,  nor  has  the  public  used  it  for 
many  years.  Extracts  from  the  minutes  of  the  village  board  tend 
to  show  that  the  village  authorities  as  long  ago  as  1900  recognized 
the  fact  that  Wildey  street  did  not  extend  beyond  the  easterly  line 
of  the  plaintiff's  coalyard.  Many  entries  in  these  minutes,  covering 
a  period  of  several  years,  indicate  an  understanding  on  the  part  of  the 
village  authorities  that  Wildey  street  extended  only  to  the  plaintiff's 
coalyard,  and  not  to  the  wharf  or  river.  The  single  instance  in  1907, 
when  an  iron  culvert  and  catch-basin  were  put  in  by  the  village  inside 
of  the  gates  in  question,  to  take  the  drainage  water  from  the  north 
side  of  Wildey  street,  tfie  village  authorities  obtained  the  plaintiff's 
consent  to  do  the  work  inside  the  said  gate,  and  the  materials  used 
in  that  work  were  furnished  by  the  plaintiff. 

I  have  given  very  careful  attention  to  the  very  able  brief  submitted 
by  counsel  on  behalf  of  the  village,  and  I  agree  with  him  that  Wildey 
street  was  originally  properly  laid  out  and  opened  as  a  public  high- 
way to  the  river ;  but,  regardless  of  what  the  plaintiff  or  some  or  one 
of  its  officers  may  have  declared  in  support  of  an  application  for  a 
reduction  of  an  assessment,  the  fact  is  that  at  that  time  the  part  of 
the  street  in  question  had  been  obstructed  and  entirely  closed  to  the 
public  for  more  than  six  years,  and  thereby  had  ceased  to  be  a  public 
way,  and  the  fact  that  it  may  have  been  wrongfully  done  by  the  plain- 
tiff docs  not  change  the  situation,  as  we  have  already  seen  by  the  de- 
cision of  the  Court  of  Appeals  in  the  Barnes  Case. 

If  a  village  highway  is  obstructed  and  shut  off,  it  is  the  duty  of  the 
village  authorities  to  remove  the  obstruction  and  to  preserve  the  high- 
way for  the  use  of  the  public,  and  where  they  faU  to  do  that,  and 
permit  it  to  be  obstructed  and  closed  for  more  than  six  years,  and  the 
public  during  that  period  of  time  are  excluded  from  it,  and  no  public 
work  is  done  upon  it,  it,  under  the  law,  ceases  to  be  a  public  highway. 

The  proof  of  obstruction  and  abandonment  in  this  case  is  very  much 
stronger  than  that  in  the  case  of  Meyer  v.  Village  of  South  Nyack, 
decided  by  this  court  at  Special  Term  some  time  ago,  and  recently 
affirmed  by  the  Appellate  Division  of  the  Second  Department.  159 
N.  Y.  Supp.  1129. 

The  plaintiff  is  entitled  to  judgment  for  the  relief  demanded  in  the 
complaint,  with  costs. 


<173  App.  Dlv.  456) 

ALLEN  V.  STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    June  30,  1916.) 

Master  and   Sebvant  ^=>364 — ^Workmen's   Compensation   Act — "Employ- 
ment"— ^PuBUo  Employ^. 

Under  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  §  3,  subd.  3, 
defining  ''employer'^  as  Including  the  state,  and  subdivision  5,  defining  an 
"employment"  as  meaning  employment  in  a  business  carried  on  for  pecun- 

^s»For  other  eamm  im  same  topie  ft  KBT-NUMBBR  la  all  Key-Numbered  Dlgeete  ft  Indexes 
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lary  gain,  the  state  of  New  York,  not  being  engaged  in  business  for  gain,. 

is  not  liable  to  an  injured  state  highway  employ^. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  ^=»364^ 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series,. 

Employment] 

Howard,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Jane  A* 
Allen  against  the  State  of  New  York.  From  a  decision  of  the  Com- 
mission denying  compensation,  she  appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Rosendale,  Hessberg,  Dugan  &  Haines,  of  Albany  (P.  C.  Dugan,. 
of  Albany,  of  counsel),  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New^ 
York*  City  (Harold  J.  Hinman,  Deputy  Atty.  Gen.,  of  counsel),  for 
the  State. 

WOODWARD,  J.  On  the  20th  day  of  October,  1915,  Charles  R. 
Allen  was  in  the  employ  of  the  highway  department  of  the  state  of 
New  York,  and  engagea  as  a  foreman  of  a  concrete  gang,  which  was- 
doing  maintenance  and  repair  work  on  state  road  No.  S338a,  in  the 
town  of  Sanford,  Broome  county.  The  state,  for  reasons  which  are 
set  forth  in  the  record,  was  doing  its  own  repair  work  by  its  own 
equipment  and  force,  and  the  commission  found  as  a  fact  that 'the 
decedent  received  his  injuries  while  he  was  employed  as  a  foreman 
of  a  concrete  gang  of  the  state  highway  department  of  maintenance 
and  repairs,  which  department  had  charge  of  the  maintenance  and 
repair  of  the  state  and  county  highways;  also  that  the  deceased,  at 
the  time  he  was  injured,  was  steering  the  tongue  of  a  concrete  rhixer,. 
the  front  wheel  of  which  struck  a  plank  and  threw  him  against  a 
section  of  the  concrete  wall,  fracturing  his  skull,  resulting  in  his  death 
on  the  following  day ;  that  the  injuries  were  accidental,  resulting  out 
of  and  in  the  course  of  his  employment ;  that  his  average  wages  were 
$23.08  per  week;  and  that  the  claimant,  his  mother,  was  dependent 
upon  him  for  support.  Having  found  these  facts,  the  commission 
refused  to  allow  the  claim,  on  the  ground  that  the  state  of  New  York^ 
through  its  highway  commission,  was  not  engaged  in  business  for 
pecuniary  gain.    The  claimant  appeals  from  this  determination. 

We  quite  agree  with  the  appellant's  assertion  that  "by  the  amend-" 
ment  of  subdivision  3  of  section  3  of  the  Workmen's  Compensation 
Law  (chapter  316,  Laws  of  1914)  the  state  is  included  within  the 
meaning  of  the  word  'employer'  as  used  in  that  statute,  and  it  stands. 
in  no  different  position  with  respect  to  this  law  than  any  other  em- 
ployer" ;  but  it  by  no  means  follows  that  the  commission  erred  in  its 
ruling,  for  the  statute  provides  in  subdivision  5,  which  has  not  been 
amended,  that  "  ^employment'  includes  employment  only  in  a  trade,, 
business  or  occupation  carried  on  by  the  employer  for  pecuniary  gain," 
and  no  one  can,  within  the  meaning  of  the  Workmen's  Compensation" 
Law,  be  an  employer  unless  he  is  "employing  workmen  in  hazardous 
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employments,"  and  such  emplojmients  are  only  those  which  ar<t  car- 
ried on  for  pecuniary  gain. '  The  statute,  which  required  an  amend- 
ment of  the  fundamental  law  of  the  state  to  give  it  vitality  (Const.  N. 
Y.  art.  1,  §  19,  as  amended  by  the  people  in  November,  1913;  Ives  v. 
Buffalo  Ry.  Co.,  201  N.  Y.  271,  94  N.  E.  431,  34  L.  R.  A,  [N.  S.]  162, 
Ann.  Cas.  1912B,  156),  does  not  undertake  to  pay  compensation  to 
those  injured  in  all  hazardous  employments,  but  only  to  those  engaged 
in  the  particular  employments  pointed  out  by  the  statute,  and  these 
are  in  turn  limited  by  the  definition  of  the  word  "employment"  to  "a 
trade,  business  or  occupation  carried  on  by  the  employer  for  pe- 
cuniary gain."  We  cannot  close  our  eyes  to  these  limitations;  we 
cannot  charge  an  individual,  association,  or  corporation  with  responsi- 
bility for  accidents  occurring  in  occupations,  however  hazardous,  un- 
less those  occupations  are  embraced  within  some  of  the  groups  enumer- 
ated in  section  2  of  the  law,  nor  unless  they  are  being  carried  on  for 
"pecuniary  gain."  This  is  not  only  the  letter  of  the  law,  but  it  is  the 
spirit  of  the  underlying  constitu4:ional  provision  above  cited,  which 
authorizes  this  class  legislation,  "provided  that  all  moneys  paid  by 
an  employer  to  his  employes  or  their  legal  representatives,  by  reason 
of  the  enactment  of  any  of  the  laws  herein  authorized,  shall  be  held  to 
be  a  proper  charge  in  the  cost  of  operating  the  business  of  the  em- 
ployer."   Const.  N.  Y.  art.  1,  §  19. 

The  theory  of  the  law,  and  of  the  underlying  constitutional  au- 
thorization, is  that  the  accidents  growing  out  of  the  operation  of  in- 
dustrial enterprises  become  a  legitimate  part  of  what  is  known  in  com- 
mercial life  as  the  "overhead"  cost,  the  same  as  the  breakage,  wear, 
and  tear  of  machinery  and  equipment,  and  it  is  only  in  those  indus- 
tries which  are  carried  on  for  pecuniary  gain  that  "the  cost  of  oper- 
ating the  business"  can  be  taken  care  of  in  the  fixing  of  the  price  of 
the  product.  See  Ives  Case,  201  N.  Y.  286,  94  N.  E.  431,  34  L.  R. 
A.  (N.  S.)  162,  Ann.  Cas.  1912B,  156;  Const.  N.  Y.  art.  1,  §  19.  No 
provision  has  ever  been  made,  so  far  as  we  are  informed,  for  the  state 
to  take  care  of  the  accidental  injuries  of  employes  in  the  maintenance 
of  state  highways;  no  suggestion  of  any  method  is  made  by  which 
the  cost  of  the  injuries  can  be  added  to  the  "cost  of  operating  the  busi- 
ness" ;  and  it  is  only  where  this  may  be  done  that  the  statutes  are 
within  the  provisions  of  the  Constitution.  By  confining  the  statute  to 
the  limitations  fixed  by  the  definitions  found  in  section  3  of  the  act, 
the  law  becomes  harmonious  with  the  letter  and  the  spirit  of  the  Con- 
stitution, while  the  construction  contended  for  by  the  appellant  would 
defeat  such  harmony  and  make  the  act  itself  questionable,  to  say  the 
least.  It  is  true,  of  course,  that  where  the  state  contracts  for  work 
of  a  hazardous  nature,  as  defined  in  the  statute,  the  contractor,  who 
carries  on  the  work,  is  called  upon  to  provide  for  these  accidents,  for 
he  is  carrying  on  the  business  for  pecuniary  gain,  but  he  is  enabled  to 
mclude  this  charge  in  his  contract  price  of  the  work  to  be  performed ; 
out  no  such  power  is  given  to  the  highway  commission  in  carrying  on 
the  work  of  maintaining  the  highways,  and,  as  it  is  not  engaged  in  this 
work  for  the  purposes  of  pecuniary  gain,  it  cannot  be  that  the  state 
is  to  become  an  insurer  of  its  employes,  under  conditions  where  such 
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insurance  would  not  be  reqmred  of  an  individual,  association,  or  cor- 
poration. If  the  state  was  operating  the  highways,  as  it  might  operate 
a  railroad  (Olcott  v.  Fond  du  Lac  County,  16  WaU.  678,  21  L.  Ed.  382 ; 
East  Alabania  Railway  Company  v.  Doe,  114  U.  S.  340,  350,  5  Sup. 
Ct.  869,  29  U  Ed.  136),  there  would  be  an  opportunity  for  the  col- 
lection of  fares  and  tolls,  and  it  would  be  operated  for  pecuniary  gain ; 
but  by  the  mere  governmental  act  of  maintaining  the  highways  it  does 
not  come  within  the  provisions  of  the  statute,  and  the  commission  prop- 
erly refused  to  grant  the  award  demanded. 

In  June,  1914,  immediately  after  the  passage  of  the  act,  the  then 
chairman  of  the  State  Workmen's  Compensation  Commission  ad- 
dressed a  letter  to  the  then  Attorney  General  of  this  state,  asking 
"specifically  whether  the  provisions  of  subdivision  5  of  section  3  ap- 
plies limiting  employment  to  a  trade,  business,  or  occupation  carried 
on  by  the  employer  for  pecuniary  gain,"  and  in  answering  that  ques- 
tion the  learned  Attorney  General  aptly  says : 

"There  Is  no  Uabmty  created  by  this  act  except  by  virtue  of  its  provisions^ 
and  it  cannot  logicaUy  be  urged  that  a  statute  which  expressly  limits  Its  ap- 
plication to  certain  employments  can  be  extended  to  Include  other  employ- 
ments. When  by  the  amendment  of  1914  the  state  and  its  political  divisions 
were  included  within  the  definition  of  'employer/  no  greater  or  different  lia- 
bility was  imposed  than  that  provided  by  the  statute  itself  as  to  employers  In 
general.  When  the  Legislature  placed  these  governmental  agencies  within 
the  duties  and  liabilities  of  the  law,  It  cannot  be  said  to  have  thereby  ex- 
tended the  measure  of  their  obligations  beyond  such  duties  and'  liabilities.'^ 
2  State  Department  Reports,  568. 

This  seems  to  us  the  logical  and  complete  answer  to  the  appellant's 
contention.  The  amendment  simply  placed  the  state  and  its  local 
political  divisions  upon  the  same  footing  as  individuals  and  corpora- 
tions, and  the  fact  that  the  state  may  not  conduct  any  business  for 
pecuniary  gain  has  no  more  bearing  on  the  proper  construction  of  the 
law  than  the  fact  that  many  individuals  and  corporations  do  things 
of  a  hazardous  character  without  the  purpose  of  pecuniary  gain.  The 
state  has  the  power  to  engage  in  business  undertakings  for  the  pur- 
pose of  securing  pecuniary  gain ;  the  fact  that  it  does  not  do  so  does 
not  tend  to  show  that  the  Legislature  intended  to  increase  the  liabil- 
ity of  the  state  beyond  that  of  corporations  and  individuals,  and  it  is 
not  the  province  of  the  courts  to  enlarge  upon  the  clearly  expressed 
or  necessarily  implied  scope  of  statutes  changing  the  rules  of  the  com- 
mon law. 

The  determination  appealed  from  should  be  affirmed.  All  concur, 
except  HOWARD,  J.,  who  dissents. 


(173  App.  Dlv.  601) 

In  re  SMITH. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

Attoenet  and  Client  ^=»44(2) — Suspension  of  Attobnet — ^Misconduct. 

The  act  of  an  attorney,  in  indorsing  in  disguised  handwriting  the  sig- 
nature of  his  client  upon  a  check  payable  to  such  client's  order,  for  the 
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purpose  of  secaring  his  disputed  daim  for  60  per  cent  of  the  amonnt  as 
his  attorney  fee,  held  to  be  improper  conduct,  warranting:  the  suspension 
of  such  attorney. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  I  56 ; 
Dea  Dig.  <ft=»44(2).] 

Application  on  the  report  of  the  official  referee  for  the  punishment 
of  Thomas  H.  Smith,  an  attorney  and  cotMiselor  at  law,  upon  charges 
of  professional  misconduct.    Respondent  suspended. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ, 

Einar  Chrystie,  of  New  York  City  (George  Thorns,  of  New  York 
City,  of  counsel),  for  petitioner. 

Thomas  H.  Smith,  of  New  York  City  (John  MacGregor,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  in  May, 
1880.  The  gravamen  of  the  charge  contained  in  the  petition  is  that 
the  respondent,  without  authority,  indorsed  his  client's  name  to  a 
■check  received  by  him  on  behalf  of  said  client,  cashed  the  same,  and 
-converted  one-half  of  the  proceeds  to  his  own  use. 

The  undisputed  evidence  established  that  some  time  prior  to  1912 
one  Mary  A.  Pugh  died  intestate,  a  resident  of  Kings  county,  leaving 
a  small  estate,  which  was  administered  by  the  public  administrator  of 
that  county.  The  residue  of  the  state,  after  the  payment  of  debts  and 
administration  expenses,  was  ultimately  paid  over  to  the  state  treas- 
urer to  await  proof  of  kinship.  It  appears  that  the  decedent's  only 
next  of  kin  was  one  Lawrence  P.  Hyland,  a  first  cousin,  residing  in 
Dublin,  Ireland.  Hyland,  under  date  of  November  29,  1911,  executed 
and  delivered  to  Messrs.  Perkins  &  Trautwein,  of  New  York,  a  pow- 
er of  attorney  authorizing  them  to  proceed  "at  their  own  cost  and 
expense"  to  establish  and  recover  his  interest  in  said  estate,  and  agree- 
ing to  pay  them  for  the  services  thus  rendered  50  per  cent,  of  the 
amount  recovered,  which  amount  was  thereby  assigned  to  them.  Per- 
kins &  Trautwein  were  not  lawyers,  and  what,  if  anything,  they  did 
in  the  matter  does  not  appear. 

Some  time  thereafter  Crowley  &  Bolger,  Hyland's  attorneys  in 
Dublin,  wrote  to  Charles  O'Conor  Irwin,  a  neighbor  and  friend  of  the 
respondent  in  New  York  City,  and  he  in  accordance  with  their  instruc- 
tions retained  the  respondent  to  establish  Hyland's  kinship  and  right 
to  the  fund.  The  power  of  attorney,  theretofore  given  to  Perkins  & 
Trautwein,  was  thereafter  given  to  the  respondent  by  Irwin  or  sent 
to  him  by  Crowley  &  Bolger.  The  respondent  thereupon  took  such 
necessary  proceedings  as  resulted  in  an  order  of  the  surrogate  of 
Kings  county  directing  the  state  treasurer  to  pay  .the  balance  of  the 
fund,  amounting  to  $653.83,  to  Hyland.  Pursuant  to  said  order,  the 
state  treasurer  drew  his  check  in  tiiat  amount  to  the  order  of  Hyland 
and  delivered  the  same  to  the  respondent.  The  respondent,  without 
authority,  indorsed  Hyland's  name  on  the  check  in  a  disguised  hand, 
afiixed  his  own  signature  tiiereto,  and  procured  it  to  1^  cashed  by 
a  friend.    Upon  the  receipt  of  the  proceeds,  the  respondent  promptly 
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sent  one-half  of  the  same,  less  the  cost  of  exchange,  to  Crowley  & 
Bolger  in  Dublin,  accompanied  by  the  following  letter : 

"Thomas  H.  Smith,  Attorney  and  Counselor  at  Iaw, 
"105  West  10th  Street,  Borough  of  Manhattan,  New  York  City. 

"April  3/14. 
•'Estate  of  Mary  A,  Pugh,  Deo'd. 
"Messrs.  Crowley  &  Bolger — Gentlemen: 

"Inclosed  please  find  draft  for  £66/14^/2  to  your  order.  I  received  from  the 
state  of  New  York  as  per  the  inclosed  statement  the  sum  of  six  hundred  and 
fifty -three  dollars  and  eighty-three  cents  ($653.83),  of  which  under  agreement 
I  have  retained  one-half,  amounting  to  $326.91.  The  cost  of  the  draft  is 
$4.90,  leaving  a  balance  due  you  of  sixty-six  pounds,  fourteen  shillings,  two 
pence,  which  I  inclose  and  for  which  you  will  kindly  mall  me  a  receipt. 
With  my  kindest  regards  and  with  the  love  of  an  Irishman's  son  who  never 
saw  Ireland,  but  hopes  to  see  it  before  long,  and  that  Home  Rule  will  suc- 
ceed, I  remain, 

"Yours  very  truly.  Thos.  H.  Smith." 

Crowley  &  Bolger  acknowledged  the  receipt  of  the  draft  in  a  letter 
dated  April  24,  1914,  which  is  as  follows : 

•*24th,  4. 

"Dear  Sir: 

Estate  of  Mary  A.  Pugh,  Dec'd. 
"We  duly  received  yours  of  the  3d  inst.  with  inclosures  therein  referred 
to.  We  observe  that  you  have  retained  one-half  of  the  amount  received,  as  you 
say,  under  agreement.  We  are  not  aware  that  any  such  agreement  was  en- 
tered into  and  that  you  would  only  charge  the  usual  professional  fee  to  which 
you  were  entitled  according  to  the  practice  of  your  courts.  Ton  must  remem- 
ber that  this  matter  was  intrusted  to  you  in  consequence  of  what  we  con- 
sidered the  excessive  charge  of  Mr.  Perkins,  whose  fee  was  the  same  as  you 
now  charge,  and,  this  being  so,  there  would  be  no  object  in  making  any 
change  if  there  is  no  advantage  to  our  clients.  We  trust,  therefore,  you  will 
reconsider  the  matter,  and,  after  deducting  a  reasonable  fee,  we  hope  to  get  a 
check  for  the  difference. 

"Yours  faithfully,  Crowley  &  Bolger. 

**Thomas  H.  Smith,  Esq.,  Solicitor, 

"105  West  10th  Street,  New  York.'» 

Negotiations  between  Crowley  &  Bolger,  Irwin,  and  the  respond- 
ent resulted  in  the  respondent's  giving  Irwin,  in  June,  1914,  a  check 
for  $75  drawn  to  the  order  of  Crowley  &  Bolger  in  settlement  of  the 
matter.  Irwin  sent  the  check  to  Crowley  *&  Bolger,  who  indorsed  it 
and  returned  it  to  him.  He  thereupon  cashed  the  check,  retained  $25 
for  himself,  and  sent  $50  back  to  Crowley  &  Bolger. 

There  is  a  sharp  conflict  of  evidence  as  to  the  terms  of  the  respond- 
ent's retainer.  The  respondent  claims  to  have  been  retained  upon  a 
50  per  cent,  basis,  as  were  Perkins  &  Trautwein  before  him.  Irwin, 
on  the  other  hand,  testified  that  it  was  agreed  that  the  respondent 
should  receive  for  his  services  a  fee  of  $100.  It  is  clear  from  the 
letter  of  Crowley.  &  Bolger,  acknowledging  the  receipt  of  the  money 
sent  them  by  the  respondent,  that  they  knew  of  no  definite  agreement 
with  the  respondent  as  to  the  amount  of  his  compensation.  It  is  un- 
diFOUted  that  Irwin,  from  the  beginning,  contemplated  some  com- 
pensation for  his  own  services  out  of  the  fund  recovered  by  the  re- 
spondent, and  that  Irwin's  first  information  of  the  collection  of  the 
money  came  from  Crowley  &  Bolger  some  six  weeks  thereafter.    The 
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evidence  fairly  establishes  that  the  matter  was  taken  from  Perkins  & 
Trautwein  on  account  of  what  Crowley  &  Bolger  considered  an  ex- 
cessive claim  for  services,  arid  I  think,  as  the  referee  concludes,  that 
the  preponderance  of  evidence  indicates  that  it  never  was  agreed  that 
fhe  respondent  should  receive  for  his  services  50  per  cent,  of  the 
amount  collected. 

It  does  not  appear,  however,  that  Crowley  &  Bolger  made  any  fur- 
ther demand  upon  the  respondent  after  the  receipt  of  the  second  re- 
mittance of  $75,  and  the  petitioner  concedes  that  the  retaining  of  the 
money  by  the  respondent  was  not  a  conversion.  The  evidence  as  to 
the  retainer  is,  however,  important  in  considering  the  motive  of  the 
respondent  in  indorsing  his  client's  name  on  the  check.  As  stated  by 
the  referee: 

"No  loss  ensued  to  his  client  as  a  necessary  Incident  of  the  manner  in 
which  the  respondent  indorsed  the  check.  From  such  an  action,  however,  sur- 
reptitious intention  might  be,  and  in  the  state  of  facts  shown  by  the  record 
should  be,  inferred." 

The  referee  concludes : 

"The  respondent's  handling  of  the  matter  from  the  time  of  the  receipt  of 
the  cheek  from  the  comptroller  of  the  state  of  New  York  shows  that  he  lacked 
■a  proper  appreciation  of  ethical  conduct,  and  his  acts  should  not  pass  unnotic- 
ed.   I  find  the  respondent  guilty  of  misconduct  in  his  profession." 

We  think  the  act  of  the  respondent  in  indorsing  a  simulated  sig- 
nature of  his  client  upon  the  check  drawn  to  his  client's  order  was 
highly  improper,  and  was  undoubtedly  done  so  that,  having  obtained 
possession  of  the  cash,  he  would  be  in  position  to  assert  his  claim. 

For  his  professional  misconduct  the  respondent  is  suspended  for 
two  years,  with  leave  to  apply  for  reinstatement  at  the  expiration  of 
that  term  upon  proof  of  his  compliance  with  the  conditions  to  be 
incorporated  in  the  order  to  be  entered  hereon.    All  concur. 


<173  App.  Div.  826) 

PEOPIiB  ex  rel,  NEW  YORK  &  Q.  C.  RY.  CO.  v.  PUBLIC  SERVICE  COM- 
MISSION FOR  FIRST  DIST.  et  al. 

(Supreme  Court,  Appellate  piylsion,  First  Department.    July  10,  1916.) 

Street  Railroads  ^=>12 — Abanuonment  of  Portion  of  Route — Approval 
OF  Public  Service  Commission — Ori>eb — Review. 

The  order  of  tlie  public  service  commission  refusing  to  approve  the 
abandonment  by  a  street  railway  of  a  portion  of  its  route,  under  Rail- 
road Law  (Consol.  Laws,  c.  49)  {  184,  wlU  not  be  disturbed,  where  the 
evidence  is  conflicting,  unless  the  order  is  clearly  against  the  preponder- 
ance of  the  evidence. 

(Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  14,  19; 
Dea  Dig.  «39l2.] 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  &  Queens 
County  Railway  Company  against  the  Public  Service  Commission  for 
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the  First  District  and  others,  to  review  an  order  for  the  establishment 
of  a  new  station.    Writ  dismissed,  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and"  McLAUGHLIN,  SCOTT, 
BOWLING,  and  DAVIS,  JJ. 

Arthur  G.  Peacock,  of  New  York  City,  for  relator. 

H.  M.  Chamberlain,  of  New  York  City,  for  respondents. 

Samuel  J.  Rosensohn,  of  New  York  City,  for  city  of  New  York. 

DOWLING,  J.  The  relator,  hereinafter  called  the  Company,  op- 
erates street  railways  in  the  borough  of  Queens,  city  of  New  York. 
One  of  its  routes  runs  from  the  Astoria  (or  Ninety-Second  Street) 
Ferry,  east  along  Flushing  avenue  to  Ehret  avenue  (a  private  road), 
and  thence  northerly  along  that  avenue  to  North  Beach.  Its  franchise 
permitted  it  to  build  out  on  Flushing  avenue  as  far  as  its  junction 
with  Jackson  avenue  and  thence  to  Flushing,  to  which  point  its  tracks 
along  Jackson  avenue  now  extend.  On  December  8,  1914,  the  Public 
Service  Commission  for  the  First  District  (hereinafter  called  the  Com- 
mission) passed  a  resolution  reciting  the  failure  of  the  Company  '*to 
construct  and  operate  that  portion  of  its  franchise  route  on  Flushing 
avenue,  between  Ehret  avenue  and  Jackson  avenue,  in  the  borough  of 
Queens,  as  required  by  law,"  and  directing  its  counsel  "to  commence 
an  action  or  proceeding  in  the  Supreme  Court  in  the  name  of  the 
Commission  for  the  purpose  of  having  such  violations  stopped  and 
prevented,  either  by  mandamus  or  injunction.**  The  petition  for  a 
writ  of  mandamus  to  compel  the  cbmpany  to  construct  the  uncom- 
pleted portion  of  its  road  on  Flushing  avenue,  between  Ehret  and 
Jackson  avenues,  was  accordingly  prepared  and  filed,  and  an  order 
issued  out  of  the  Supreme  Court,  County  of  Kings,  on  January  4,  1915, 
requiring  the  Company  to  answer  the  petition,  and  in  case  of  default 
the  writ  prayed  for  was  to  be  issued.  An  answer  was  duly  inter- 
posed, from  which  it  appeared  that  in  the  interim,  and  on  December 
10,  1914,  the  directors  of  the  Company  had  adopted  a  declaration  of 
abandonment  of  the  franchise  route  on  Flushing  avenue,  between 
Ehret  and  Jackson  avenues,  which  was  approved  by  the  stockholders 
on  January  13,  1915,  on  which  day  the  Company  filed  with  the  Com- 
mission its  petition  that  the  latter  approve  the  declaration  of  aban- 
donment. 

The  petition  in  question  is  based  on  the  ground  that  "it  is  not  neces- 
sary*' that  a  railway  be  constructed  along  Flushing  avenue,  from 
Ehret  to  Jackson  avenues,  and  along  certain  streets  and  avenues  not 
pertinent  to  the  question  under  consideration.  After  a  full  hearing 
the  Commission  on  April  30,  1915,  made  its  order  disapproving  the 
declaration  of  abandonment,  "with  leave  to  said  Company  to  adopt  and 
present  a  new  declaration  of  abandonment  covering  all  said  portions 
of  route,  except  that  in  Flushing  avenue  between  Ehret  avenue  and 
Jackson  avenue,  which  new  declaration  of  abandonment  will  be  ap- 
proved by  the  Commission  upon  its  presentation  upon  the  evidence 
already  adduced.*'  A  motion  for  a  rehearing  was  denied.  As  the 
portion  of  the  route  along  Flushing  avenue  was  the  only  one  the  Com- 
pany was  specially  interested  in  abandoning,  a  writ  of  certiorari  was- 
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obtained  to  review  the  action  of  the  Commission  in  denying  the  de- 
sired approval  of  its  abandonment.  The  application  by  the  Company 
was  made  under  section  184  of  the  Railroad  Law  (chapter  481,  Laws 
1910;  chapter  49,  Consolidated  Laws),  the  first  sentence  of  which 
reads: 

"Any  street  surface  railroad  corporation  may  de<dare  any  portion  of  its 
route  which  it  may  deem  no  longer  necessary  for  the  successful  operation  of 
its  road  and  convenience  of  the  public  to  be  relinquished  and  abandoned." 

The  section  then  sets  forth  the  procedure  to  be  followed  thereupon, 
including  the  requirement  that  the  approval  of  the  Commission  must  be 
given  thereto,  to  make  it  effective.  In  this  proceeding  the  Commission 
heard  witnesses  for  and  against  the  application.  To  support  it,  the 
Company  called  its  president  and  experts  to  show  that  there  was  no 
necessity  for  the  extension  in  question,  in  view  of  the  present  railway 
service  in  the  vicinity,  and  as  the  character  of  the  adjoining  territory 
was  such  that  development  in  a  large  degree  could  not  be  expected 
soon,  while  the  convenience  of  the  public  was  amply  served  by  exist- 
ing lines,  so  that  this  additional  two  miles  of  railway  were  not  re- 
quired. On  the  other  hand,  residents  of  East  Elmhurst  (which  is  the 
section  to  and  through  which  the  line,  if  constructed,  would  run),  who 
testified,  were  all  certain  that  the  convenience  of  the  public  would  be 
materially  served  by  the  completion  of  the  missing  stretch  of  track  and 
gave  reasons  for  their  belief,  based  on  local  conditions,  with  which 
they  were  well  acquainted. 

Under  these  circiunstances  an  issue  of  fact  was  presented,  which  it 
was  peculiarly  within  the  province  of  the  Commission  to  decide,  and 
with  their  determination  we  should  not  interfere,  unless,  as  was  said 
in  People  ex  rd.  Brooklyn  Heights  R.  R.  Co.  v.  Public  Service  Com- 
mission, 157  App.  Div.  698,  142  N.  Y.*Supp.  942,  the  evidence  prepon- 
derates against  the  determination  made  by  the  Commission,  for  "in  the 
interests  of  the  convenience  and  safety  of  the  public  the  Legislature 
vested  the  Commission  with  broad  discretionary  powers  and  it  would 
require  clear  and  convincing  evidence  that  their  determination  on  the 
facts  was  erroneous  to  warrant  the  court  in  annulling  the  order." 
We  find  in  the  present  proceeding  that  the  evidence  does  not  pre- 
ponderate against  the  determination  made  by  the  Commission,  but  in 
its  favor;  nor  is  there  any  evidence  before  us  to  show  that  the  de- 
termination on  the  facts  was  erroneous. 

The  determination  of  the  Commission  will  therefore  be  confirmed, 
and  the  writ  dismissed,  with  $50  costs  and  disbursements  to  respond- 
ents.   All  concur. 


(174  App.  Div.  10) 

KENNEDY  v.  ROLFB. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  LrrBBABY    PBOPiaTX    ^=s>7 — Contracts — Construction — Compensation — 
Royalties. 

A  contract  to  write  a  vaudeville  sketch  acknowledged  payment  of  a 
sum  which  was  to  be  deducted  from  royalties  to  be  paid  for  70  weeks, 
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whereupon  the  sketch  was  to  become  the  purchaser's  sole  property.    Held 
not  to  require  payment  of  the  royalties  unless  the  sket<di  was  produced. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent  Dig.  S  6;  Dea 
Dig.  «g=>7.1 

2.  Tbial  «=s>164--Motion  to  Dismiss. 

The  point  that  defendant  was  not  liable  for  the  royalties  unless  the 
sketch  was  produced  was  suflaciently  raised  by  a  motion  to  dismiss  be- 
cause no  cause  of  action  had  been  proven. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §  372;  Dec.  Dig. 
«S=>164.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Frank  Kennedy  against  Benjamin  A.  Rolfe.  From  a 
determination  of  the  Appellate  Term,  affirming  a  judgment  of  the  City 
Court  for  plaintiff,  and  denying  defendant's  motion  for  a  new  trial, 
defendant  appeals.    Reversed  and  rendered. 

Argued  before  CLARKE,  P.  T.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellant. 
Arthur  F.  DriscoU,  of  New  York  City,  for  respondent 

DAVIS,  J.  The  plaintiff  recovered  a  judgment  in  the  City  Court 
for  $1,500,  which  on  appeal  to  the  Appellate  Term  was  affirmed,  and 
from  that  determination  the  defendant  appeals  to  this  court  by  per- 
mission. 

The  action  is  based  on  the  following  agreement  between  the  plain- 
tiff and  defendant: 

"Oct.  20th— 12. 

"The  following  is  an  agreement  made  between  B.  A.  Bolfe  and  Frank 
Kennedy  to  write  a  musical  comedy  oii  sketch  for  Mr.  Chas.  A.  Pusey  (or 
whoever  may  take  his  place),  and  he  is  to  be  paid  a  royalty  of  twenty-five 
($25.00)  dollars  per  each  playing  week  for  a  period  of  seventy  (70)  weeks,  allow- 
ing three  (3)  weeks  free  from  royalty,  which  time  is  for  the  breaking  !n  of 
said  act  for  vaudeville.  After  this  time  Frank  Kennedy  surrenders  all  rights 
and  claims  to  the  titles,  lines,  business,  and  situations,  and  same  becomes  the 
property  of  B.  A.  Rolfe. 

"Upon  a  deposit  of  two  hundred  and  fifty  ($250.00)  dollars  advanced  royal- 
ties, which  is  hereby  acknowledged,  Frank  Kennedy  authorizes  B.  A.  Rolfe  to 
deduct  twelve  dollars  and  fifty  cents  ($12.50)  from  first  royalty  week  and 
every  playing  week  thereafter  until  the  sum  of  two  hundred  and  fifty  ($250.00) 
dollars  shall  have  been  deducted.  Immediately  following  this  the  royalty  of 
twenty-five  ($25.00)  dollars  per  each  playing  week  shall  be  paid  to  Frank 
Kennedy. 

"It  is  further  agreed  that  Frank  Kennedy  is  to  stage  above  act  and  give  suf- 
fident  time  in  rehearsing  all  lines  and  business  to  the  best  of  his  abiUty,  and 
any  scenes  or  parts  of  above  sketch  which  may  prove  unsatisfactory  shall 
be  rewritten  by  Frank  Kennedy  according  to  B.  A.  Rolfe's  wishes  without 
extra  charge.  Frank  Kennedy  agrees  to  deliver  complete  book  upon  date 
mutually  agreed." 

The  plaintiff  alleges  that  he  wrote  and  delivered  the  sketch  according 
to  the  agreement  and  fully  performed  his  part,  but  that  the  defendant 
failed  to  pay  him  $25  a  week  for  royalties,  excepting  the  sum  of  $250, 
and  that  he  was  damaged  in  the  sum  of  $1,5(X).    The  answer  of  de- 
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fendant  denies  the  allegations  of  the  complaint,  with  the  exception  of 
the  making  of  the  contract  and  the  payment  of  the  sum  of  $250. 

The  plaintiff  testified  in  substance  that  he  had  written  and  delivered 
the  sketch  as  required  by  the  contract ;  that  the  defendant  expressed 
satisfaction  with  it,  but  suggested  some  changes;  that  the  changes 
were  made,  and  the  sketch  returned  to  the  defendant ;  that  from  time 
to  time  he  asked  the  defendant  when  he  would  produce  the  sketch; 
that  defendant  said  it  would  be  produced  between  the  1st  and  20th 
of  January,  1913 ;  that  thereafter  the  production  was  put  off  from 
time  to  time  and  the  sketch  has  never  been  produced.  The  plaintiff 
claims  that  under  the  contract  the  defendant  was  bound  to  produce  the 
sketch  within  a  reasonable  time,  and  that  he  has  willfully  refused  to 
carry  out  that  part  of  the  contract,  by  reason  of  which  the  royalties 
have  become  due  and  payable. 

The  defendant  contended  that  the  plaintiff  had  never  delivered  to 
him  a  sketch  that  was  satisfactory  under  the  terms  of  the  contract; 
that  changes  requested  by  the  defendant  were  never  made,  and  in 
substance  that  the  sketch  was  unproducible ;  and  that  under  the  con- 
tract no  royalties  were  to  be  paid  unless  the  sketch  was  produced, 
and  the  defendant  might  or  might  not  produce  it,  as  he  pleased. 

Instead  of  construing  this  contract  for  itself,  the  court  left  it  to  the 
jury  to  determine  what  the  contract  meant,  and  the  jury  evidently 
found  that  the  defendant  had  agreed  to  guarantee  a  70  weeks'  produc- 
tion and  a  consequent  payment  to  plaintiff  of  $25  for  each  week,  and 
that  defendant  had  unreasonably  and  willfully  broken  his  contract,  and 
was  therefore  liable  to  pay  as  if  the  play  had  been  produced.  Thus 
the  case  was  submitted  to  the  jury  upon  the  erroneous  theory  that 
the  jury  were  to  determine  the  meaning  of  the  contract,  leaving  the 
jury  at  liberty  to  find  that  there  was  an  absolute  guaranty  of  the  pay- 
ment of  royalties  for  70  weeks. 

[1]  There  is  nothing  in  this  contract  to  raise  a  doubt  as  to  the  mean- 
ing of  the  contract.  It  contains  no  provision  requiring  the  defendant 
to  produce  it  for  a  period  of  70  weeks,  or,  indeed,  for  any  length  of 
time.  It  is  simply  an  agreement  on  defendant's  part  to  accept  a  sketch 
from  the  defendant,  if  satisfactory  to  him,  and  to  pay  $250  therefor, 
and  in  case  he  produced  it  at  any  time  to  pay  ro)ralties  to  the  plaintiff 
at  the  rate  of  $25  each  week  of  its  production,  not  exceeding  70  weeks, 
the  sketch  thereafter  to  become  the  absolute  property  of  the  defendant. 

[2]  The  point  that  the  contract  created  no  liability  on  the  part  of 
the  defendant  unless  the  sketch  was  produced  was  sufficiently  raised  by 
the  defendant's  motions  to  dismiss,  which  motions  were  specifically 
based  upon  the  ground  that  the  plaintiff  had  failed  to  prove  a  cause 
of  action.  These  motions  should  have  been  granted,  and  the  denial 
of  them  was  error  requiring  the  reversal  of  the  determination  of  the 
Appellate  Term  and  the  judgment  and  order  of  the  City  Court. 

The  determination  of  the  Appellate  Term,  and  the  judgment  and 
order  of  the  City  Court,  are  reversed,  and  the  complaint  dismissed, 
with  costs  in  all  courts.    Order  filed.    AH  concur. 
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(174  App.  Dlv.  298) 

In  re  BRUERE,  City  Chamberlala 

Appeal  of  COCA-COLA  CO, 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

!•  Taxation  «s»600— Colucctiow  of  Tax — Sxjpplbmbntabt  PBocsEDiifoa 

Tax  Law  (Oonsol.  Laws,  c.  60)  §  299,  providing  for  proceedings  supple- 
mentary to  execution  to  enforce  a  tax  imposed  against  a  person  or  corpo- 
ration, applies  as  well  to  foreign  corporations  doing  business  in  the 
state  as  to  d'omestic  corporations. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  1 1169;  Dec.  Dig. 
«=»600.] 

2.  Taxatioit  ^=»600 — Collection — Supplbmkntaby  Pbocexding — Sebvicis — 
Waives. 

In  supplementary  proceedings  to  enforce  a  tax,  an  objection  that  prop- 
er service  was  not  made  on  the  corporation  affected,  because  made  on  a 
managing  agent  only,  raised  after  the  corporation  in  its  answering  affida- 
vits had  admitted  the  service  of  the  order,  comes  too  late. 

[Ed.  Note.— For  other  cases,  see  Taxation.  Cent  Dig.  1 1169;  Dec  Dig. 
<S=5>600.3 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Henry  Bruere,  as  Chamberlain, 
etc.,  for  an  order  under  Tax  Law  (Consol.  Laws,  c.  60),  §  299,  to 
examine  the  Coca-Cola  Company  in  supplementary  proceedings  for 
collection  of  a  personal  tax  for  1915.  From  an  order  denying  a  mo- 
tion to  vacate  an  order  for  such  examination,  the  Coca-Cola  Company 
appeals.    Affirmed, 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Henry  M.  Powell,  of  New  York  City,  for  appellant. 
John  P.  O'Brien,  of  New  York  City,  for  respondent* 

SMITH,  J.  The  Coca-Cola  Company  is  a  foreign  corporation  or- 
ganized under  the  laws  of  the  state  of  Georgia.  November  19,  1902, 
it  filed  a  certificate  and  obtained  a  license  to  do  business  in  this  state, 
and  designated  a  person  to  receive  process.  Since  that  time  it  has 
been  doing  business  continuously  in  the  state  of  New  York,  with  an 
office  or  place  of  business  at  330  West  Twenty-Seventh  street,  in  the 
borough  of  Manhattan.  In  October,  1914,  the  company  was  assessed 
in  the  borough  of  Manhattan  on  its  capital  invested  in  business  in  the 
state  of  New  York  as  a  nonresident  doing  business  in  this  state,  and 
was  duly  notified  of  the  assessment.  During  the  revision  period,  and 
on  the  23d  day  of  November,  1914,  the  company  filed  a  statement  in 
the  tax  department  setting  forth  that  it  had  an  office  for  the  trans- 
action of  business  at  330  West  Twenty-Seventh  street,  and  that  on 
October  1,  1914,  it  had  capital  invested  in  the  state  of  New  York  to 
the  amount  of  $14,875,  The  board  of  taxes  and  assessments,  acting 
upon  such  statement,  fixed  the  company's  assessment  for  the  year 
1915  in  the  sum  of  $14,000.    The  tax  was  not  paid,  and  the  receiver 
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of  taxes,  by  virtue  of  section  926  of  the  Greater  New  York  Charter, 
duly  issued  his  warrant  to  one  of  the  marshals  of  the  city  of  New 
York,  directing  him  to  collect  said  tax.  On  the  ISth  day  of  November, 
1915,  the  marshal  returned  the  said  warrant  uncollected. 

Within  one  year  thereafter,  the  city  chamberlain,  acting  as  the  coun- 
ty treasurer,  presented  an  affidavit  setting  forth  that  the  company  was 
a  nonresident  doing  business  and  having  capital  invested  in  said  busi- 
ness in  the  state  of  New  York ;  that  on  the  1st  day  of  October,  1914, 
the  taxable  day  for  the  year  1915,  such  capital  was  assessed  in  the  sum 
of  $14,000;  that  all  the  necessary  requirements  were  complied  with; 
that  a  warrant  was  issued  to  the  marshal  and  returned  uncollected — 
and  prayed  for  an  order  to  examine  the  Coca-Cola  Company  for  the 
purpose  of  collecting  said  tax.  The  order  was  thereupon  granted,  and 
directed  that  the  company  be  examined  concerning  its  invested  capital. 
The  company  thereupon  obtained  an  order  to  show  cause  for  the 
vacation  of  tfiis  order  for  examination  upon  the  ground  that  it  is  a 
judge's  order,  and  for  the  further  reason  that  the  proceedings  were 
instituted  against  a  nonresident  corporation,  the  court  having  no  juris- 
diction to  grant  such  an  order,  and  an  order  against  a  nonresident  is 
not  within  the  contemplation  of  section  299  of  the  Tax  Law.  Section 
299  of  the  Tax  Law  provides: 

"If  a  tax  exceeding  ten  dollars  In  amount  levied  against  a  person  or  cor- 
poration is  returned  by  the  proper  collector  nncoUected  for  want  of  personal 
property  out  of  which  to  collect  the  same,  the  supervisor  of  the  town  or  ward, 
or  the  county  treasurer  or  the  president  of  the  village,  if  it  is  a  village  tax, 
may,  within  one  year  thereafter,  apply  to  the  court  for  the  institution  of  pro- 
ceedings supplementary  to  execution,  as  upon  a  Judgment  docketed  in  such 
county,  for  the  purpose  of  collecting  such  tax  and  fees,  with  interest  there 
on  from  the  fifteenth  day  of  February  after  the  levy  thereof.  Such  proceed- 
ings may  be  taken  against  a  corporation,  and  the  same  proceedings  may  there- 
upon be  had  in  aU  respects  for  the  collection  of  such  tax  as  for  the  col* 
lection  of  a  Judgment  by  proceedings  supplementary  to  execution  thereon 
against  a  natural  person,  and  the  same  costs  and  disbursements  may  be 
aUowed  against  the  person  or  corporation  examined  as  in  such  supplementary 
proceedings  but  none  shall  be  allowed  in  his  or  its  favor.    *    *    *" 

[1]  It  is  claimed  that  the  tax  is  not  against  the  corporation  itself, 
but  against  the  property  in  this  state,  and  therefore  a  tax  in  rem,  and 
that  the  right  to  institute  supplerftentary  proceedings  to  ascertain  the 
extent  of  that  property  is  not  within  the  contemplation  of  the  stat- 
ute. With  this  view  of  the  statute  we  are  not  in  accord.  The  purpose 
of  the  statute  must  be  borne  in  mind,  to  wit,  to  enable  the  tax  authori- 
ties to  ascertain  the  location  and  extent  of  property  from  which  the 
tax  can  be  collected.  The  proceeding  is  not  brought  under  the  Code  of 
Civil  Procedure,  although  made  to  conform  as  far  as  may  be  to  the 
provisions  of  the  Code  regulating  such  proceedings.  In  the  opinion 
of  the  Court  of  Appeals  in  the  Matter  of  Bouker  Contracting  Co., 
113  N.  E.  257,  is  shown  the  policy  of  the  state  in  extending  the  right 
to  examine  a  domestic  corporation  in  such  proceedings.  But,  apart 
from  the  provisions  of  the  Code,  the  section  of  the  Tax  Law  quoted 
authorizes  the  municipal  authorities  to  invoke  such  proceedings  in  aid 
of  the  collection  of  the  tax  without  making  any  distinction  between 
domestic  and  foreign  corporations,  and  we  are  unable  to  perceive  any 
leoN.y.s.— 7 
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good  reason  why  the  courts  should  restrict  the  authority  thus  given 
to  proceedings  against  domestic  corporations. 

[2]  It  is  further  claimed  that  proper  service  was  not  made  upon  the 
corporation,  because  made  upon  a  managing  agent  only.  This  objec- 
tion comes  too  late,  after  the  corporation  in  its  answering  affidavits 
has  admitted  the  service  of  the  order  upon  the  corporation. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


(173  App.  Dlv.  653) 

KOWALCHEK  v.  BUCK  RUN  COAL  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.     July  10,  1916.) 

1.  COBPORATTOWS    ^=>e68(4) — FOREIGN    CORPORATIONS — PROCESS — SERVICE. 

Under  Code  Civ.  Proc.  §  432,  service  of  summons  on  a  foreign  corpora- 
tion by  delivery  to  a  resident  director  is  Invalid,  unless  the  proof  shows 
that  there  was  no  designation  of  a  person  to  receive  service  under  General 
Corporation  Law  (Consol.  Laws,  c.  23)  §  16,  that  neither  the  person  desig- 
nated nor  any  of  the  officers  specified  in  Code  Civ.  Proc.  §  432,  subd.  1, 
could  be  found  with  due  diligence,  and  that  the  corporation  has  property 
in  the  state,  or  that  the  cause  of  action  arose  within  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  2610;  Dec. 
Dig.  tg=>668(4).] 

2.  Corporations  ^=:>668(16) — Foreign   Corporations — ^Process — ^Service. 

Under  Code  Civ.  Proc.  §  1780,  subd.  4,  where  proof  of  the  service  of 
summons  on  a  foreign  corporation  in  an  action  for  personal  injuries  suf- 
fered in  another  state  failed  to  show  that  corporation  was  doing  business 
in  the  state,  the  court  had  no  jurisdiction,  and  the  service  should  be  set 
aside. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {  2627;  Dec. 
.  Dig.  <S=»668(16).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Adam  Kowalchek  against  the  Buck  Run  Coal  Company. 
From  an  order  denying  a  motion  to  set  aside  service  of  summons,  de- 
fendant appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
PAGE,  and  DAVIS,  JJ. 

Howard  Taylor,  of  New  York  Oity,  for  appellant. 
Max  Greenwald,  of  New  York  City,  for  respondent. 

DAVIS,  J.  The  court  at  Special  Term  denied  defendant's  motion 
to  set  aside  the  service  of  summons  and  the  summons  itself  in  this  ac- 
tion. The  plaintiff  is  a  resident  of  Pennsylvania,  and  he  brings  this 
action  against  defendant,  a  foreign  corporation,  to  recover  damages 
for  personal  injuries  sustained  by  him  at  the  defendant's  coal  mines 
in  Pennsylvania. 

[1]  According  to  the  affidavit  of  service,  the  summons  was  deliv- 
ered to  and  left  with  S.  B.  Thome  as  managing  agent  and  duly  desig- 
nated to  accept  service.  The  record  here  discloses  no  proof  whatever 
that  S.  B.  Thome  was  the  managing  agent  of  the  defendant,  and  in- 
deed the  plaintiff  apparently  abandoned  this  claim,  and  sought  to 
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Uphold  the  service  on  the  ground  that  Thome  was  a  director.  In 
order  to  make  valid  this  service,  therefore,  it  must  appear,  first,  that 
there  is  no  designation  of  a  person  to  receive  service  as  provided  in 
section  16  of  the  General  Corporation  Law;  second,  that  neither  the 
person  designated  nor  any  of  the  officers  specified  in  subdivision  1  of 
section  432  of  the  Code  of  Civil  Procedure  can  be  found  with  due 
diligence;  and,  third,  that  the  corporation  has  property  within  this 
state,  or  that  the  cause  of  action  arose  within  this  state.  See  section 
432,  Code  of  Civil  Procedure.  As  the  above  prerequisites  to  a  valid 
service  were  not  shown  to  exist,  the  service  was  invalid.  Grant  v. 
Cananea  Cons.  Copper  Co.,  189  N.  Y.  241,  82  N.  E.  191. 

[2]  The  defendant  moved  to  have  the  stmimons  itself  set  aside  on 
the  ground  of  lack  of  jurisdiction.  If  there  be  any  jurisdiction  in  the 
court  to  entertain  this  action,  it  must  be  because  of  subdivision  4  of 
section  1780  of  the  Code  of  Civil  Procedure ;  that  is,  in  a  case  where 
the  defendant  is  doing  business  within  this  state.  There  is  nothing 
in  this  record  to  show  that  the  defendant  was  doing  business  within 
this  state.  For  this  reason  the  summons  itself  should  be  set  aside  for 
lack  of  jurisdiction.  Jones  v.  Burr  Brothers,  Inc.,  142  App.  Div.  640, 
127  N.  Y.  Supp.  478. 

The  order  denying  the  motion  to  set  aside  the  service  of  summons 
and  to  set  aside  the  summons  itself  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.  Order  filed. 
All  concur. 


<173  App.  Div.  655) 

KOBER  V.  LYLB. 

(Supreme  Court,  Appellate  Division,  First  Department.     July  10,  1916.) 

Libel  and  Slander  ^=:»9(1) — ^Wokds  Actio nablb  Peb  Sb — ^Injttbious  to  Pbo- 

VXSSION  OB  BV8INE8& 

Spoken  words,  charging  a  scientific  man  engaged  In  research  work  with 
bad  manners  and  being  a  trouble  maker  In  the  laboratory  In  which  he 
worked,  are  not  libelous  per  se,  as  they  do  not  reflect  upon  his  character 
as  a  scientific  man,  and  are  not  calculated  to  injure  him  in  his  profes- 
sion, or  to  prevent  his  employment  as  an  expert  in  his  particular  Une, 
since  such  occupation  cannot  be  said  to  be  of  such  a  character  that  suavity 
and  urbanity  are  indispensable  therein. 

[Ed.  Note.— For  other  cases,  see  libel  and  Slander,  Cent  Dig.  §{  SO,  90 ; 
Dec.  Dig.  «=»9(1).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Philip  A.  Kober  against  William  G.  Lyle.  From  an  inter- 
locutory judgment,  overruling  demurrer  to  complaint,  defendant  ap- 
peals. Judgment  reversed,  demurrer  sustained,  and  complaint  dismiss- 
ed, with  leave  to  plaintiff  to  amend. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
BOWLING,  and  DAVIS,  JJ. 

John  M.  Holzworth,  of  New  York  City,  for  appellant. 
Philip  J.  McCook,  of  New  York  City,  for  respondent. 

^=9For  other  cases  see  same  topic  &  KEY -NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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SCOTT,  J.  The  action  is  for  slander,  and  alleges  that  defendant 
spoke  certain  words,  specified  in  the  complaint,  of  and  concerning  the 
plaintiff  in  his  occupation  and  character  as  a  professional  man  in  re- 
search work  in  physiological  chemistry.  There  are  no  special  dam- 
ages alleged,  and  the  question  involved,  therefore,  is  whether  or  not 
the  words  thus  spoken  by  the  defendant,  which  in  substance  charged 
the  plaintiff  with  bad  manners  and  with  being  a  trouble  maker  in  the 
laboratory  in  which  he  worked,  are  libelous  per  se.  In  our  opinion 
they  are  not. 

The  question  in  such  a  case  is  whether  or  not  the  words  spoken 
have  a  tendency  to  hurt  and  are  calculated  to  injure  the  plaintiff  in 
the  business  or  occupation  which  he  is  following  at  the  time  the  words 
are  said  and  as  to  which  he  claims  to  have  been  damaged.  As  was 
said  in  Moore  v.  Francis,  121  N.  Y.  199,  23  N.  E.  1127,  8  L.  R.  A. 
214,  18  Am.  St.  Rep.  810: 

"  'Whatever  words  have  a  tendency  to  hurt  or  are  calculated  to  prejudice  a 
man  who  seeks  his  UvcUhood  by  any  trade  or  business,  are  actionable.'  When 
proved  to  have  been  spoken  In  relation  thereto,  the  action  is  supported." 

We  can  find  nothing  in  the  words  complained  of  which  have  any 
bearing  at  all  upon  the  character  of  the  plaintiff  as  a  scientific  man 
engaged  in  research  work.  They  are  not  at  all  like  the  words  used 
in  the  case  of  Moore  v.  Francis,  supra,  where  the  occupation  of  the 
plaintiff  was  that  of  a  bank  teller,  and  the  libelous  words  charged  him 
with  being  insane  and  out  of  his  mind.  Naturally  such  a  charge 
would  have  a  tendency  to  prevent  his  employment  in  a  position  of 
teller  in  a  bank,  but  here  the  only  thing  which  can  fairly  be  spelled  out 
of  the  words  charged  against  the  defendant  is  that  he  was  accused  of 
bad  manners  in  not  getting  on  with  people  with  whom  he  worked  in 
the  laboratory,  and  of  having  insulted  certain  of  those  persons.  It 
seems  quite  clear  that  these  words  contained  no  reflection  upon  his 
character  as  a  scientific  man,  and  are  not  calculated  to  injure  him  in 
his  profession,  or  to  prevent  his*  employment  as  an  expert  in  his  partic- 
ular line.  They  are  such  words  as  are  spoken  of  persons  every  day, 
and,  unless  the  occupation  in  which  a  man  is  engaged  is  of  such  a 
character  that  suavity  and  urbanity  are  necessary,  they  cannot  be  said 
to  be  actionable  per  se. 

The  judgment  appealed  from  must  be  reversed,  the  demurrer  sus- 
tained, and  the  complaint  dismissed,  with  costs  in  this  court  and  the 
court  below,  with  leave  to  plaintiff  to  amend  his  complaint  on  payment 
of  said  costs  within  20  days.    All  concur. 


(173  App.  Dlv.  769) 

NEW  YORK  LIFE  INS.  &  TRUST  CO.  v.  WELLS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

Wills  ^==>498 — Construction — Disposition  of  Residuabt  Estate. 

Where  testator's  will  gave  the  principal  sum  of  $1(X),0(X)  on  the  death 
of  his  wife  to  his  children  and  stepdaughter  In  equal  shares,  to  be  dl\id- 
ed  and  distributed  In  the  same  manner  as  directed  In  the  eighth  clause  of 
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the  will,  which  directed  that  the  residuary  estate  be  divided  among  the 
children  and  stepdaughter  In  equal  shares,  their  shares  to  be  held  in  trust 
for  their  lives  and  after  the  death  of  each  to  go  to  the  issue  and  descend- 
ants of  the  one  so  dying,  the  children  of  a  deceased  child  or  the  step- 
daughter to  take  only  the  share  the  parent  would  have  taken  or  been  en- 
titled to  if  living,  the  share  in  the  residue  of  the  deceased  stepdau^ter 
went,  by  representation,  to  her  four  children,  and  did  not  go  to  them  and 
her  four  grandchildren  per  capita. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §{  1087-1089 ;   Dec. 
Dig.  €=»498.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  New  York  Life  Insurance  &  Trust  Company,  as  trus- 
tee, etc.,  against  Edmund  B.  Wells,  individually  and  as  administrator, 
and  others,  impleaded.  From  an  interlocutory  judgment  construing 
the  will  of  Joseph  E.  Bulkley,  deceased,  several  of  the  defendants  ap- 
peal. Judgment  and  findings  reversed,  and  decree  and  findings  directed 
in  accordance  with  the  opinion. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Thomas  D.  Hewitt,  of  New  York  City,  for  appellant  Wells. 
Frank  T.  Warburton,  of  New  York  City,  for  appellant  Warburton. 
C.  Andrade,  Jr.,  of  New  York  City,  for  appellants  Cummings  and 
Entz. 
Francis  M.  Applegate,  of  New  York  City,  for  respondent. 

PAGE,  J.  Joseph  E.  Bulkley  died  in  1879,  leaving  a  will,  in  which 
he  made  the  following  distribution  of  his  residuary  estate : 

"Eighth.  As  goon  after  my  death  as  practicable,  I  authorize  and  direct  my 
executors,  the  survivors  and  survivor  of  them,  to  allot,  divide,  and  distribute 
all  the  rest,  residue  and  remainder  of  my  estate  or  so  much  thereof  as  can 
then  luider  the  provisions  of  this  my  will  be  lawfully  divided  and  distributed 
to  and  between  my  children,  Edmund  W.  Bulkley,  Justus  Ii.  Bnlkley,  Josephine 
Barnes,  wife  of  Theodore  M.  Barnes,  Mary  Entz,  wife  of  Ferdinand  Entz, 
Marguerite  Bulkley  and  my  stepdaughter  Elizabeth  Wells,  wife  of  George  A. 
Wells,  their  heirs,  executors,  administrators  and  assigns,  in  equal  shares  and 
proportions,  that  is:  One-sixth  share  to  each.  The  shares  or  portions  of  my 
two  sons  to  be  paid  them  in  cash  and  the  shares  or  portions  of  my  daughters 
and  of  my  stepdauiptiter  to  be  retained  by  my  executors  whom,  or  such  of 
them  as  shall  act,  I  hereby  constitute  and  appoint  trustees  for  my  said 
daughters  and  stepdaughter  respectively,  to  be  invested  by  them  in  their 
names  as  such  trustees  in  first  class  productive  securities— ^e  Interest  and 
income  from  such  investments  to  be  paid  over  to  my  said  daughters  and  step- 
daughter respectively  during  th^  natural  lives  as  and  when  received  by  said 
trustees.  On  the  decease  of  each  of  my  said  daughters  and  of  my  stepdaugh- 
ter I  give,  devise  and  bequeath  the  principal  so  set  apart  for  the  share  of 
such  daughter  or  stepdaughter  dying  to  the  issue  and  descendants  of  the 
one  so  dying. 

"In  the  event  of  the  death  of  any  or  either  of  my  said  children  or  of  my 
said  stepdaughter  without  leaving  lawful  issue  or  descendants,  then  I  give, 
devise  and  bequeath  the  same  to  the  survivor  or  survivors  of  my  said  children 
and  stepdaughter,  their  respective  heirs  and  assigns,  so  to  be  divided  and  dis- 
tributed between  them  that  in  all  cases  the  children  of  a  deceased  child  or 
stepdaughter  shall  take  only  the  tdiare  the  parent  would  have  taken  or  been 
entitled  to  if  Uving." 

One  son,  Edmund  W.  Bulkley,  died  before  his  father,  leaving  no 
issue.    One  daughter,  Josephine  Barnes,  died  in  April,  1915,  leaving 
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two  unmarried  children  and  no  issue  of  any  deceased  child.  Her  share 
was  divided  between  her  two  children.  The  stepdaughter,  Elizabeth 
L.  Wells,  died  in  July,  1915,  leaving  four  children,  the  defendants 
Edmund  B.  Wells,  George  A.  Wells,  Mary  L.  Keyes,  and  Elizabeth 
M.  Warburton,  and  four  grandchildren,  the  defendants  Edgar  Law- 
rence Keyes,  George  A.  Wells,  Jr.,  Helen  Wells,  and  Frank  Wells 
Warburton.     The  defendant  Edmund  B.  Wells  is  unmarried. 

The  immediate  question  upon  which  the  trustee  asked  instructions 
is  whether  the  share  of  Elizabeth  L.  Wells  now  goes  by  representation 
to  her  four  children,  or  whether  it  goes  to  her  four  children  and  her 
four  grandchildren  per  capita.  If  it  is  to  be  divided  between  the  chil- 
dren of  Elizabeth  L.  Wells,  each  would  take  one-fourth  of  her  share. 
If  per  capita,  her  grandchildren  share  equally  with  their  living  parents 
and  their  uncle  Edmund  B.  Wells,  each  taking  one-eighth. 

The  judge  at  Special  Term  adopted  the  latter  construction.  In  this 
I  am  of  opinion  he  was  clearly  wrong.  An  examination  of  the  entire 
will  shows  that  it  was  the  testator's  intention  to  make  an  equality  of 
distribution  between  his  children,  treating  his  stepdaughter,  EKzabeth 
Wells  as  a  child.    In  the  fifth  clause  of  the  will,  it  is  provided: 

"The  principal  sum  of  $100,000  I  give  and  bequeath  on  the  death  of  my  said 
wife  to  my  children  and  to  my  stepdaughter  hereinafter  named  in  equal 
shares  to  be  divided  and  distributed  to  and  among  them  in  the  same  manner 
as  hereinafter  in  the  eighth  clause  of  this  my  will  directed  as  to  the  residue 
of  my  estate." 

And  in  the  sixth  clause,  upon  the  death  of  the  life  tenant,  a  similar 
provision  is  made  for  the  distribution  of  the  bequest  provided  for  in 
that  clause,  and  in  the  last  portion  of  the  eighth  clause  recited  above, 
as  to  the  share  of  any  of  his  children  or  his  stepdaughter  who  shall  die 
without  leaving  lawful  issue  or  descendants,  provides  that  such  share 
is  to  be  divided  and  distributed  between  them;  that  in  all  cases  the 
children  of  the  deceased  child  or  stepdaughter  shall  take  only  the 
share  the  parent  would  have  taken  or  been  entitled  to  if  living,  and 
in  my  opinion  tlie  use  of  the  word  "issue"  and  "descendants"  of  the 
one  so  dying  used  in  the  former  portion  of  the  eighth  clause  shows 
the  intention  of  the  testator  to  distribute  the  share  to  the  children 
of  the  one  so  dying,  or  in  case  of  the  death  of  the  child  leaving  issue 
to  the  descendants  of  such  child  the  proportion  that  the  parent  would 
have  taken,  and  therefore  that  the  interlocutory  judgment  should  be 
reversed  and  the  contrary  findings  should  be  reversed. 

The  two  surviving  daughters  of  the  testator,  Mary  L.  Entz  and 
Margaret  Bulkley  Reed,  and  the  children  and  grandchildren  of  Mrs. 
Entz,  have  been  made  parties  and  a  construction  of  the  will  is  de- 
sired by  the  trustees  as  to  the  distribution  of  their  share  in  case  of 
their  death.  This  has  been  disposed  of  in  the  foregoing  considerations, 
and  distribution  should  be  made  in  the  same  manner  as  stated  for  the 
distribution  of  the  share  of  Elizabeth  L.  Wells. 

Settle  findings  and  decree  in  accordance  herewith.  Settle  order 
on  notice.    All  concur. 
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MONTAGNINO  v.  MINOLFI. 

(Supreme  Court,  Special  Term,  Kings  County.    July  15,  1M6.) 

1.  Attachvent  ^=>312 — Olaim  of  Thibd  Pabty — ^Vebdict  of  Sheriff's  Jury 

• — Review. 

The  finding  of  a  sheriff's  Jury  upon  a  third  party's  claim  to  goods 
attached  cannot  be  reviewed  by  the  Supreme  Court;  but  a  motion  to  set 
aside  the  finding,  based  upon  the  claim  that  there  was  no  finding  by  the 
Jury,  and  that  the  finding  was  In  fact  made  by  the  sheriff,  does  not  seek 
to  review  any  finding  of  a  Jury. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent.  Dig.  §§  1117-1119 ; 
Dec.  Dig.  <S=>312.] 

2.  Attachment  ^=>312 — Claim  of  Third  Party — Verdict — Motion  to  Set 

Aside. 

Where  there  are  no  answering  affidavits,  the  facts  must  be  taken  as 
stated  In  the  moving  papers  upon  a  motion  to  set  aside  the  finding  of  a 
sheriff's  Jury. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent.  Dig.  §{  1117-1119; 
Dec.  Dig.  €=>312.] 

3.  Attachment  «=»31(X— Claim  of  Third  Party — Sheriff's  Jitry— Verdict 

— ^Validity. 

Code  Clv.  Proc.  §  657,  authorizes  the  sheriff  to  Impanel  a  Jury  to  try  a 
third  person's  claim  to  goods  attached,  and  section  108,  provides  the 
procedure  to  be  followed,  refers  to  the  proceedings  as  the  trial,  and  pro- 
vides for  the  examination  of  witnesses  In  behalf  of  the  claimant  and  of 
the  plaintiff,  authorizes  the  sheriff  to  issue  subpoenas,  and  declares  that 
all  witnesses  shall  be  sworn  and  examined  orally  in  the  presence  of  the 
Jury.  On  the  claim  of  a  third  party  to  goods  attached,  the  sheriff  impanel- 
ed a  Jury,  and  the  claimant's  affidavit,  which  was  his  only  proof,  was 
read  to  the  Jury,  and  the  examination  of  claimant  as  to  his  title  and 
right  to  possession  was  excluded,  and  the  Jury  were  handed  a  printed 
finding,  filled  in  and  stating  that  the  right  of  possession  was  in  the  claim- 
ant, and  directed  to  find  for  the  claimant;  but  the  Jury,  after  objecting 
that  there  was  no  evidence,  and  after  exacting  the  sheriff's  recital  In  the 
finding  that  it  was  signed  at  his  direction,  signed  it.  Held,  that  the  find- 
ing was  not  that  of  the  Jury,  and  was  null  and  void,  and  would  be  set 
aside,  and  a  new  Inquisition  had. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  §  1114;  Dec 
Dig.  <g=»310.] 

Action  by  Michelangelo  Montagnino  against  Salvatore  Minolfi,  with 
writ  of  attachment,  in  which  a  third  party  filed  a  claim  to  the  goods. 
Directed  verdict  of  sheriff's  jury  for  claimant,  and  plaintiff  moves  to 
set  aside  the  verdict.  Verdict  set  aside,  and  a  new  inquisition  to  be 
had. 

Joseph  Nicchia,  of  New  York  City,  for  plaintiff. 
Peter  B.  Hanson,  of  New  York  City,  for  Sheriff. 

CROPSEY,  J.  In  this  action  the  plaintiff  obtained  a  writ  of  at- 
tachment under  which  the  sheriff  seized  some  goods.  A  third  party 
then  filed  a  claim  to  the  goods.  Thereupon  the  sheriff  impaneled  a 
jury,  presumably  acting  under  the  provisions  of  section  657  of  the 
Civil  Code.  An  account  of  the  proceedings  before  the  sheriff  and  the 
jury  is  certainly  interesting,  if  not  enlightening.     It  appears  that  the 
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claimant  offered  no  proof  whatever  in  support  of  his  claim,  but  that 
the  affidavit  which  he  had  filed  was  read  to  the  jury.  Plaintiff's  at- 
torney then  called  the  claimant,  and  attempted  to  examine  him  concern- 
ing the  title  of  and  the  right  of  possession  to  the  goods  in  question. 
All  questions  along  these  lines  were  excluded  by  tiie  sheriff.  Later 
the  jury  retired,  having  been  handed  by  the  sheriff  a  printed  form  of 
finding,  filled  in  with  ink,  stating  that  the  right  of  possession  to  the 
property  was  in  the  claimant.  The  jury,  however,  refused  to  sign 
such  a  finding,  and,  returning,  so  notified  the  sheriff,  stating  that  there 
was  no  evidence  that  the  claimant  was  the  owner.  Thereupon  the 
sheriff  stated: 
"I  direct  you  to  find  for  the  claimant    Go  back  and  find  for  the  claimant" 

One  of  the  jurors  then  stated,  that  there  was  no  evidence  upon  which 
to  base  such  a  finding,  to  which  the  sheriff  replied : 

"There  Is  an  affidavit  and  that  is  sufficient  and  I  direct  yon  to  find  for  the 
claimant" 

Another  juror  asked  if  the  trial  of  such  a  matter  before  the  sheriff 
was  analogous  to  that  in  a  civil  action,  and  to  this  the  sheriff  replied, 
"Yes."  The  juror  then  stated  that  the  affidavit  could  not  be  read  as 
evidence  in  an  action  in  court.  Another  juror  asked  the  sheriff  if 
he  would  incur  any  liability  upon  signing  the  paper  as  directed,  and 
the  sheriff  replied  that  he  would  not.  The  juror  then  stated  that  he 
wotiild  not  sign  the  paper  unless  it  recited  that  it  was  signed  at  the 
direction  of  the  sheriff.  Such  a  statement  was  then  written  in  the 
paper,  and  the  jurors  signed  it  in  accordance  with  the  direction  of  the 
sheriff. 

[1-3]  The  plaintiff's  attorney  moves  to  set  aside  the  finding  of  the 
jury.  The  finding  of  a  jury  in  such  a  proceeding  cannot  be  reviewed 
by  the  court.  Cohen  v.  Climax  Cycle  Co.,  19  App.  Div.  158,  46  N. 
Y.  Supp.  4;  Shaw  v.  Dunn,  122  App.  Div.  736,  107  N.  Y.  Supp.  777. 
But  this  motion  does  not  seek  to  review  any  finding  of  a  jury.  This 
application  is  based  upon  the  claim  that  there  was  no  finding  by  the 
jury ;  that  the  finding  was  in  fact  by  the  sheriff.  There  are  no  an- 
swering affidavits;  hence  the  facts  must  be  taken  as  stated  in  the 
moving  papers,  and  they  have  been  briefly  stated.  Upon  those  facts 
the  verdict  as  finally  recorded  was  not  the  verdict  of  the  jury.  The 
jury*s  verdict  was  the  one  announced,  namely,  that  they  could  not 
and  did  not  find  for  the  claimant.  This  is  the  verdict  which  should 
have  been  entered  by  the  sheriff.  Everything  that  transpired  there- 
after was  wholly  illegal,  and  cannot  be  effective  for  any  purpose. 

When  the  sheriff  impanels  a  jury  in  such  a  proceeding,  it  is  "to 
try  the  validity  of  the  claim."  Section  657,  Civil  Code.  The  procedure 
to  be  followed  is  stated  in  section  108  of  tfie  Civil  Code.  There  the 
proceeding  is  referred  to  as  a  "trial,"  and  provision  is  made  for  the 
examination  of  witnesses  on  behalf  of  the  claimant  and  the  plaintiff ; 
the  sheriff  is  given  power  to  issue  subpoenas,  and  all  witnesses  must 
be  sworn  "and  examined  ordly  in  the  presence  of  the  jury,"  and  false 
.swearing  is  made  perjury.  The  hearing  before  the  sheriff  certainly 
did  not  resemble  a  trial.  The  claimant  called  no  witness  to  prove 
his  claim,  but  the  sheriff  admitted  his  affidavit  in  evidence.    It  may  be 
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that^  as  this  court  cannot  review  the  finding  of  such  a  jury,  had  the 
jury  in  fact  foimd  for  the  claimant,  although  it  had  no  proof  before 
it  other  than  the  affidavit,  its  finding  could  not  have  been  reviewed 
or  reversed.  But,  as  has  been  stated,  the  alleged  finding  was  not  that 
of  the  jury.  If  the  sheriff  in  such  a  matter  can  direct  the  jury  to 
find  as  he  thinks  proper,  then  there  is  no  need  for  having  the  jury. 
The  fact  that  provision  is  made  for  a  jury  seems  to  show  that  it  is  the 
verdict  of  the  jury  which  must  be  taken.  To  hold  otherwise  would 
be  to  make  the  whole  proceeding  ludicrous  and  meaningless.  That 
is  what  it  was  in  this  case. 

The  verdict  which  has  been  entered  by-  direction  of  the  sheriff  miist 
therefore  be  set  aside,  as  it  is  null  and  void,  and  a  new  inquisition  had; 
to  be  taken  in  accordance  with  law. 


(173  App.  Div. 

KENNEDY  v.  MULLIGAN  et  aL 

(Supreme  0>urt,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  WiTNESSBS  ^s»159(0)r— INCOMFETENCT— TBARSACTION  WITH  DECEDENT. 

Under  Code  GIt.  Proc.  I  829,  prohibiting  testimony  of  an  interested  per- 
son as  to  a  transaction  with  a  decedent,  in  a  physician's  action  for  pro- 
fessional services  against  executors  of  a  decedent,  testimony  of  the  phy- 
sician that  he  attended  decedent  professionally  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent.  Dig.  §  676 ;  Dec.  Dig. 
<8=>159(9).i 

2.  Witnesses  ^=>180 — Transactions  with  Decedent — Objections. 

In  a  physician's  action  for  services  rendered  a  decedent,  where  the 
question  of  the  physician's  competency  to  testify  as  to  his  attendance  on 
decedent  was  raised  at  the  beginning  of  the  evidence,  and  the  court's  in- 
tention to  rule  that  Code  Civ.  Proc.  |  829,  was  not  applicable  is  apparent 
and  the  objection  was  made  dear  to  the  presiding  judge,  It  was  sufficient, 
though  similar  evidence  was  admitted'  without  objection. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  C^ent  Dig.  §|  726-730;  Dec. 
Dig.  <e=>180.] 

McLaughlin  and  Scott,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Robert  Foster  Kennedy  against  Lawrence  Mulligan  and 
another,  as  Executors,  etc.  From  a  judgment  for  plaintiff,  and  an 
order  denying  their  motion  for  new  trial,  defendants  appeal.  Judg- 
ment and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Oliver  B.  Goldsmith,  of  New  York  City,  for  appellants. 
Frederick  J.  Moses,  of  New  York  Gty,  for  respondent. 

SMITH,  J.  The  plaintiff  in  this  case  is  a  physician  suing  to  recover 
for  services  alleged  to  have  been  rendered  by  him  to  Timothy  D. 
Sullivan  prior  to  his  death  during  his  incompetency.     Before  the 
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death  of  Mr.  Sullivan  the  plaintiff  presented  a  claim  to  the  committee 
for  $2,800  for  his  services,  and  upon  the  death  of  Mr.  Sullivan  filed 
a  similar  claim  with  the  defendants.  In  both  cases  the  claim  was  re- 
jected. The  plaintiff  then  sued  for  his  services,  and  from  a  recovery 
in  that  action  this  appeal  is  taken. 

Upon  the  trial  of  the  action  the  plaintiff  took  the  stand  in  his  own 
behalf  and  testified  in  answer  to  question  of  his  counsel:  "Doctor, 
did  you  attend  Timothy  D.  Sullivan  professionally?"  "I  did."  Again, 
his  counsel  asked  him :  "  *  *  *  Tell  us  what  you  did  professionally 
in  the  care  of  Mr.  Sullivan,  treating  him  and  advising  him,  or  his  com- 
mittee, or  those  in  charge  of  him."  He  answered:  "On  the  8th  of 
February  I  have  a  note  of  a  visit  from  Mr.  Considine.  On  the  same 
date  I  have  a  note  that  I  went  to  Yonkers  and  there  saw  and  ex- 
amined Mr.  Sullivan."  The  testimony  in  both  of  these  instances  was 
objected  to  as  being  contrary  to  the  provisions  of  section  829  of  the 
Code  of  Civil  Procedure.  The  case  of  Griswold  v.  Hart,  205  N.  Y. 
384,  98  N.  E.  918,  42  L.  R.  A.  (N.  S.)  320,  Ann.  Cas.  1913E,  790,  is 
the  latest  exposition  of  the  scope  and  intent  of  this  Code  provision. 
The  rule  stated  in  this  case  is  that  whatever  a  person  "derives  from 
the  personal  presence  of  the  deceased  by  the  use  of  his  senses  is  a 
communication  from  the  deceased  to  him  within  the  meaning  of  the 
statute."  Again,  the  case  says  that  the  object  of  the  statute  was  "to 
retain  the  equality  between  the  parties  which  otherwise,  under  the  new 
rule,   would  have  been   destroyed   by   the   death   of   the   deceased." 

[1]  It  seems  clear  tliat  the  testimony  in  the  present  case  is  objec- 
tionable. Medical  attendance  involves  a  transaction  as  well  as  com- 
munications between  the  physician  and  the  patient.  Upon  the  death 
of  a  patient  testimony  from  him  as  to  the  facts  of  that  attendance  is 
rendered  impossible,  and  under  such  circumstances  it  seems  clear  that 
the  policy  of  the  Code  provision  in  question  prohibits  testimony  by 
the  other  party  to  the  transaction. 

[2]  Criticism  is  made  first  that  the  objections  under  section  829  of 
the  Code  were  not  technically  taken  in  proper  time  and  form.  As  to 
that  criticism,  the  question  was  raised  at  the  beginning  of  the  evidence, 
and  that  the  court  intended  to  rule  that  the  section  was  not  applicable 
is  apparent.  It  is  further  claimed  that  the  objection  to  the  question 
as  to  what  the  plaintiff  did  in  the  care  of  Sullivan,  treating  him,  or 
advising  him,  or  his  committee,  or  those  in  charge,  should  have  been 
confined  to  the  communications  and  transactions  with  the  deceased, 
and  not  be  made  applicable  to  any  transactions  with  the  committee. 
This  objection  and  ruUng  followed  the  decision  of  the  court,  which 
overruled  the  objection  under  section  829  to  the  question  asked  as  to 
whether  the  plaintiff  attended  Sullivan  professionally.  It  is  evident 
that  the  objection  under  this  Code  section  was  made  clear  to  the  pre- 
siding judge,  and  that  he  intended  to  rule  thereupon,  and  to  hold  that 
the  defendant  has  not  taken  proper  objections  to  review  the  decision 
would,  we  think,  be  hypercritical,  and  would  tend  to  pervert  rather 
than  to  promote  the  due  administration  of  the  law.  It  is  true  that 
other  like  evidence  was  afterwards  admitted  to  which  the  objection 
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was  not  made,  but  after  the  court  had  held  competent  the  evidence 
offered  it  would  have  been  futile  to  continue  the  objections. 

Judgment  and  order  reversed,  and. new  trial  granted,  with  costs  to. 
appellant  to  abide  the  event.    Order  filed, 

CLARKE,  P.  J.,  and  PAGE,  J.,  concur.  McLAUGHUN  and 
SCOTT,  JJ.,  dissent. 

(174  App.  Dfv.  36) 

PSAKI  ▼.  KISSEL  MOTOR  CAR  CO. 

(Supreme  Court,  Appellate  DiTlsion,  First  Department    July  10,  1916.) 

1.  Brokers  ^=:>49(1) — Commissions. 

Where  plaintiff  relied  on  contract  to  pay  commission  for  information 
and  services  in  selling  motor  trucks,  but  refused  to  ai^ar  In  tbe  trans- 
action and  another  representative  of  defendant  made  the  sale,  plaintiff 
was  not  entitled  to  a  commission;  his  sole  part  in  the  transaction  hav- 
ing been  to  give  information,  before  the  contract  for  commission  was 
made. 

[£d.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  S  70;  Dec.  Dig.  «=» 
49(1).] 

2.  Bbokxbs  <@=s>85(l) — Commissions — ^Evidence— Admissibiutt. 

In  such  case,  defendant  should  have  been  allowed  to  show  by  a  cable- 
gram that  it  bad  tlie  information  plaintiff  claimed  to  have  imparted, 
prior  to  the  transaction  with  him. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §§  106,  108,  110, 
115;    Dec  Dig.  «=>85{1).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alexander  G.  Psaki  against  the  Kissel  Motor  Car  Com- 
pany. From  judgment  for  plaintiff,  and  order  denying  motion  for 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Burt  D.  Whedon,  of  New  York  City,  for  appellant 
Morris  Leight,  of  New  York  City,  for  respondent. 

DAVIS,  J.  This  action  was  brought  to  recover  commissions  for 
services  alleged  to  have  been  rendered  by  the  plaintiff  in  connection 
with  the  sale  of  25  auto  trucks  to  the  Greek  government  The  plaintiff 
recovered  a  judgment  for  the  sum  of  $2,630.60. 

The  complaint  alleges  that  in  August,  1914,  the  plaintiff  informed 
the  defendant  that  the  Greek  government  was  in  the  New  York  market 
to  purchase  automobiles,  and  that  negotiations  therefor  were  to  be 
made  with  Mr.  Schliemann,  the  Greek  minister  at  New  York;  that, 
before  giving  this  information  to  the  defendant,  the  defendant  agreed 
to  pay  for  "the  said  information,  and  for  services  rendered  and 
to  be  rendered"  by  him  in  the  said  transaction,  commissions  at  the 
rate  of  5  per  cent,  of  the  total  sales  made  by  the  defendant  to  the 
said  Greek  government;  that  thereafter,  in  September,  1914,  the  de- 
fendant sold  and  delivered  to  the  Greek  government,  through  negotia- 
tions with  the  Greek  minister,  25  automobiles  for  the  sum  of  $46,250, 
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and  that  thereafter  the  defendant  received  payment  of  this  sum ;  and 
that  the  plaintiff's  commissions  amounted  to  $2,300,  for  which  he 
demands  judgment.  The  answer  is  a  general  denial,  admitting,  how- 
ever, that  the  defendant  made  the  sale  of  the  automobiles  and  received 
payment  for  the  same. 

Three  l>ills  of  particulars  were  served  by  the  plaintiff.  In  one  bill 
plaintiff  alleges  that  he  imparted  the  information  as  to  the  Greek  gov- 
ernment being  in  the  New  York  market  to  purchase  automobiles  to 
C.  H.  Schneider,  on  August  14,  1914,  and  that  the  agreement  to  pay 
for  this  information  and  services  was  made  on  August  19,  1914.  Ac- 
cording to  the  third  bill  plaintiff  gave  this  information  on  August  14, 
1914,  and  the  agreement  to  pay  for  it  was  made  at  that  time  by 
Schneider  representing  the  defendant,  and  that  this  agreement  was 
ratified  and  adopted  by  the  defendant  on  August  19,  1914,  through  its 
vice  president,  G.  C.  Kissel. 

[1]  Although  there  are  strong  contradictions  between  the  allega- 
tions of  the  complaint  and  those  of  the  bills  of  particulars,  the  plain- 
tiff finally  adopted  and  tried  to  prove  a  cause  of  action  upon  an  agree- 
ment to  pay  him  a  certain  commission  in  consideration  of  his  imparting 
certain  information  and  aiding  the  defendant  to  secure  an  order  for 
auto  trucks  from  the  Greek  government,  which  order  the  defendant 
secured.  The  plaintiff  attempted  to  show  that  he  made  an  agreement 
with  Schneider,  which  was  afterwards  ratified  by  Kissel,  representing 
the  defendant.  Examination  of  plaintiff's  testimony  fails  to  disclose 
any  evidence  whatever  that  the  giving  of  the  alleged  secret  informa- 
tion was  any  part  of  the  consideration  for  the  promise  to  pay  commis- 
sions. The  plaintiff  says  nothing  about  it,  and  Schneider  testifies  that 
the  information  came  first  and  the  promise  followed.  He  testifies 
that  plaintiff  called  at  his  office  and  said  that  he  had  an  order  for 
25  or  30  auto  trucks  for  Greece  and  asked  how  much  commission  he 
would  allow  him.  Thereupon  Schneider  said:  "If  you  can  get  an 
order  for  25  or  30  trucks,  we  will  pay  you  5  per  cent."  There  can  be  no 
doubt  upon  the  evidence  that  this  was  the  agreement  made  between 
the  parties.  Nowhere  does  it  appear  in  the  evidence  that  the  plaintiff 
held  back  his  information  until  the  agreement  to  pay  5  per  cent,  was 
made.  Furthermore,  there  is  no  evidence  to  show  that  the  plaintiff 
did  anything  to  assist  the  defendant  in  getting  this  order.  The  de- 
fendant's  representative  sought  an  interview  with  the  Greek  minister 
for  the  purpose  of  opening  negotiations,  and  asked  the  plaintiff  to  in 
troduce  them.  He  refused  to  secure  the  interview  for  them,  upon  the 
pretense  that  it  was  necessary  for  him  to  keep  in  the  background. 
Finally  the  defendant's  representatives  sought  and  obtained  the  inter- 
view themselves  and  secured  the  order,  and  for  aught  this  record  dis- 
closes entirely  without  any  aid  from  the  plaintiff. 

Yet,  notwithstanding  this  absence  of  proof,  and  the  charge  of  the 
court  that  the  plaintiff  could  not  recover  unless  the  jury  found  that 
the  sale  of  the  trucks  was  eft'ected  through  the  means  and  by  the  in- 
strumentality of  the  plaintiff,  the  jury  rendered  a  verdict  in  favor  of 
plaintiff.     Manifestly  the  verdict  was  so  clearly  against  the  evidence 
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that  it  becomes  necessary  to  reverse  the  judgment  and  grant  a  new 
trial. 

[2]  The  defendant  sought  to  show,  through  a  cablegram  received 
by  it  on  or  about  August  7,  1914,  that  it  had  information  of  the  Greek 
government's  purpose  to  purchase  automobiles  several  days  before 
the  plaintiff  imparted  the  information  to  Schneider.  The  court,  how- 
ever, refused  to  admit  this  cablegram  in  evidence.  We  think  this  was 
error.  The  jury  might  have  concluded,  from  a  reading  of  this  cable- 
gram, that  the  so-called  secret  information,  claimed  by  the  plaintiff 
to  have  been  disclosed  to  the  defendant  on  the  14th  of  August,  was 
really  in  the  possession  of  the  defendant  seven  days  before  that  date. 
In  view  of  the  importance  of  this  issue  in  the  case,  we  think  the  ruling 
of  the  court  was  an  error  requiring  the  reversal  of  the  judgment. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.    All  concur. 


(173  App.  Dlv.  782) 

ARDEN  V.  LUBIN  et  al. 

(Supreme  Ck>nrt,  AppeUate  Division,  First  Department     July  10,  1910.) 

GoPTBioHTB  ^=s>50 — CoNSTBUcnoN — Pebcemtagb  Comtbacts. 

Where  an  author  transferred  his  rights  to  a  moving  picture  scenario 
In  retnm  for  royalties  of  20  per  cent,  of  the  gross  receipts  derived  from 
its  use,  he  could  recover  only  20  per  cent  of  the  amount  actually  receiv- 
ed by  the  transferee ;  and  if  the  latter  let  the  work  to  a  booking  agency, 
he  need  account  only  for  the  amount  received  from,  and  not  by,  such 
agency. 

[Ed.  Note.— For  other  cases,  see  CJopyrights,  Cent.  Dig.  §f  47,  49 ;  Dec. 
Dig.  <d=»50.} 

Appeal  from  Special  Term,  New  York  County. 

Suit  for  injunction  and  other  relief  by  Edwin  Arden  against  Sieg- 
mund  Lubin  and  another.  Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Judgment  modified. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Ralph  Polk  Buell,  of  New  York  City,  for  appellants. 
Mortimer  Fishel,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  This  appeal  is  from  a  judgment  canceling  a 
contract  between  plaintiflf  and  the  defendant  Lubin,  enjoining  him  and 
the  other  defendant  from  exhibiting,  selling,  or  leasing  motion  pictures 
founded  on  or  connected  in  any  way  with  certain  specified  plays,  and 
directing  an  accounting  of  the  proceeds  derived  by  them  iroin  the  ex- 
hibition of  the  play  termed    "The  Eagle's  Nest." 

The  plaintiff  is  an  actor  and  dramatist.  On  the  19th  of  February, 
1914,  he  entered  into  a  contract  with  the  defendant  Lubin,  which  was 
thereafter  modified  by  two  other  written  agreements,  for  the  produc- 
tion of  motion  pictures  founded  upon  plays  written  by  him.  At  the 
time  the  contract  and  modifications  were  made  the  plaintiff  was  the 

^s»For  other  cases  fee  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  it  Indezea 


Digitized  by 


GooQle 


110  160  NBW  YORK  SUPPLEMENT  (Sup.  Ct 

owner  of  dramatic  rights  and  the  original  copyrighted  plays  entitled 
"The  Eagle's  Nest,"  "Zora,"  "Raglan's  Way,"  "The  Ladder  of  Life," 
"The  Pilot,"  and  "The  Question."  By  the  terms  of  the  contract  he  was 
to  receive  $250  per  week  for  each  week  in  which  he  was  actually  em- 
ployed in  the  making  of  the  pictures,  and  thereafter  the  defendant  Lu- 
bin  agreed  to  pay  him — 

"a  sum  of  money  equal  to  twenty  per  cent.  (20%)  of  the  gross  sales  or  rentals 
and  extra  charges  of  whatsoeTer  name  and  nature  derived  by  the  said  Sieg- 
mund  Lubin  from  the  exploitation  and  distribution  of  the  said  motion  pic- 
tures" of  specified  plays  "throughout  the  United  States  of  America." 

He  also  agreed  that  on  the  1st  of  August,  1914,  and  quarterly  there- 
after he  would  render  to  the  plaintiff  a  true  and  accurate  statement  of 
all  gross  sales,  rents,  and  extra  charges  arising  in  any  manner  what- 
soever, and  with  such  statement  would  remit  the  royalties  agreed  upon. 
The  agreement  further  provided,  if  he  did  not  render  such  statements, 
keep  accurate  books  of  account,  or  pay  the  royalties  as  agreed,  that  the 
plaintiff  might  cancel  the  agreements,  in  which  case  all  rights  of  Lubin 
should  terminate,  and  the  copyrights  of  the  plays  should  be  retrans- 
ferred. 

The  complaint  alleged,  in  substance,  a  failure  upon  the  part  of  Lubin 
to  perform  the  terms  of  the  contract  on  his  part ;  that  he  had  failed 
to  produce  any  of  the  plays,  except  "The  Eagle's  Nest,"  and  for  such 
production  had  failed  to  pay  the  plaintiff  20  per  cent,  of  the  gross 
sales ;  that  he  had  failed  to  make  the  statements  agreed  to  be  made ; 
that  tiie  Lubin  Manufacturing  Company  claimed  some  interest  or  right 
under  Lubin's  contracts  with  the  plaintiff;  that  the  plaintiff  had  de- 
manded that  the  defendants  and  each  of  them  pay  him  the  amount  due 
under  his  contract,  which  they  had  refused  to  do,  and  they  had  also 
refused  to  render  true  and  correct  statements  of  the  amounts  received 
from  the  production  of  the  picture  play  "The  Eagle's  Nest."  The 
judgment  demanded  was  that  the  contracts  be  canceled,  that  the  de- 
fendants be  enjoined  from  producing  any  picture  plays  founded  upon 
the  plays  specified,  and  that  defendants  account.  The  answer  put  in 
issue  the  allegations  of  the  complaint  as  to  the  keeping  of  accounts  and 
the  rendition  of  statements,  and  alleged  affirmatively  that  the  defend- 
ants had  paid  to  the  plaintiff  the  royalties  agreed  upon.  The  judgment 
appealed  from  granted  the  plaintiff  substantially  all  of  the  relief  prayed 
for  in  the  complaint. 

After  a  consideration  of  the  record  on  appeal  I  am  of  the  opinion 
that  the  judgment  is  right,  except  as  to  the  construction  put  upon  the 
contract  with  reference  to  the  amount  of  royalties  directed  to  be  paid 
to  the  plaintiff.  The  contract,  as  already  indicated,  provided  that  the 
plaintiff  was  to  be  paid  20  per  cent,  of  the  gross  sales  or  rentals  derived 
by  Lubin.  The  plaintiff  contends,  and  the  trial  court  so  held,  that  the 
20  per  cent,  is  to  be  figured  on  payments  made  by  the  exhibitors  of  the 
plays,  while  the  defendants  contend  that  it  is  to  be  computed  on  the 
amounts  received  by  the  defendants. 

I  think  the  defendants'  contention  is  correct.  It  is  the  amount  actual- 
ly received  by  the  defendants  on  which  the  20  per  cent,  is  to  be  comput- 
ed.   Having  produced  a  play,  if  they  see  fit  to  put  it  in  the  hands  of  a 
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booking  agent,  the  20  per  cent,  is  to  be  computed,  not  upon  what  the 
booking  agent  or  the  exhibitor  of  the  play  receives,  but  upon  what  is 
paid  by  them  to  the  defendants.  The  word  "gross"  was  inserted  in  the 
contract,  undoubtedly,  for  the  purpose  of  preventing  Lubin's  charging 
against  the  moneys  received  by  him  any  sum  whatever,  either  for  manu- 
facturing, booking,  or  producing  the  plays. 

There  is  no  dispute  as  to  the  amount  which  has  been  paid  to  the 
plaintiff, 4)ut  there  is  no  way  of  telling  from  the  record  before  us  wheth- 
er the  amount  thus  paid  is  20  per  cent,  of  the  amount  received  by  de- 
fendants, without  any  deductions  therefrom.  Such  fact  can  be  ascer- 
tained, however,  upon  the  accounting.  My  conclusion,  therefore,  is 
that  the  judgment  appealed  from  should  be  modified,  as  above  indicat- 
ed, without  costs  to  either  party.  The  order  to  be  entered  herein, 
which  will  be  settled  on  notice,  should  contain  the  necessary  modifica- 
tions of  the  findings.    AH  concur. 


<173  App.  Div.  709) 

In  re  EAST  157TH  ST. 

Appeal  of  PELTZ  et  al. 

(Supreme  CJonrt,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Eminent  Domain  .^=»254 — ^Disposition  of  Awabd— Pabties  Entitled  to 

Appeal. 

Alttiough  the  defendant  city  did  not  avail  itself  of  permission  granted 
by  the  Court  of  Appeals  to  vacate  an  award  in  condemnation  proceedings 
to  persons  unknown,  it  could  wait  until  some  other  party  moved,  and 
was  a  party  in  interest,  entitled  to  appeal  from  a  further  order  of  distri- 
bution. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Gent  Dig.  i  665; 
Dec  Dig.  «S=>254.1 

2.  Eminent  Domain  «e=>63— AcQUismoN  of  Propbrtt  fob  Stbeets — Damages 

— Easements. 

The  owner  of  an  easement  in  property  taken  by  a  city  for  a  street  in 
condemnation  proceedings,  who  had  not  paid  an  assessment  and  had  part* 
ed  with  abutting  property  without  knowing  of  the  proceedings,  or  the 
possibility  of  an  award,  is  not  entitled  to  share  in  the  award,  as  her 
easement  is  not  destroyed,  but  perpetuated. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  161-164  ; 
Dec.  Dig.  <®=>63.] 

Appeal  from  Order  Entered  on  Report  of  Referee. 

Application  by  Louisa  B.  Schneider  for  payment  of  an  award  made 
in  proceeding  to  open  East  lS7th  street.  From  an  order  confirming 
the  supplemental  and  amended  report  of  a  referee,  David  Peltz  and 
the  City  of  New  York  appeal.  Order  affirmed  as  to  award  in  favor  of 
Peltz,  reversed  as  to  applicant,  and  report  of  referee  confirmed. 

See,  also,  199  N.  Y.  581,  92  N.  E.  791. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

John  J.  Kearney,  of  New  York  City,  for  appellant  city  of  New 
York. 

Samuel  I.  Frankenstein,  of  New  York  City,  for  appellant  Pdtz. 
Merle  L  St.  John,  of  New  York  City,  for  respondent. 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


GooQle 


112  160  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

McLaughlin,  J.  This  appeal  IS  by  the  city  of  New  York  and 
one  Peltz  from  an  order  directing  the  payment  to  the  respondent  of 
an  award,  except  $1  to  Peltz,  for  damages  in  proceedings  to  open  East 
157th  street.  For  the  land  taken,  in  so  far  as  the  same  is  involved  on 
this  appeal,  the  commissioners  of  estimate  and  assessment  made  an 
award  to  unknown  owners  of  $25/  The  motion  to  confirm  the  award 
was  opposed  by  Peltz.  The  motion  was  denied,  and  the  matter  return- 
ed to  the  commissioners  for  revision  and  correction.  Pursuant  to  this 
order  a  new  report  was  made  and  filed,  which  awarded  to  unknown 
owners  $3,360.  This  report  was  confirmed  by  an  order  of  the  Supreme 
Court. 

Some  time  thereafter  the  respondent  instituted  the  present  proceed- 
ing to  compel  the  comptroller  of  the  city  to  pay  to  her  the  sum  award- 
ed. A  referee  was  appointed  to  take  proof  and  report.  He  found  that 
the  respondent  was,  at  the  time  of  vesting  of  title  in  the  city,  the  abut- 
ting owner  and  entitled  to  easements  over  the  parcel,  and  therefore 
gave  her  the  total  award,  except  $1,  which  was  directed  to  be  paid 
to  Peltz,  the  owner  of  the  fee.  The  report  was  confirmed  by  an  order 
of  the  Supreme  Court,  from  which  an  appeal  was  taken  by  Peltz  and 
another.  This  court  affirmed  so  much  of  the  order  as  directed  pay- 
ment to  Peltz  of  $1,  and  reversed  so  much  of  it  as  directed  the  payment 
of  the  balance  to  the  respondent.  Matter  of  Schneider,  136  App.  Div. 
444,  121  N.  Y.  Supp.  9.  In  disp09J|ng  of  the  appeal,  Mr.  Justice  Scott, 
who  delivered  the  opinion,  said : 

**It  Is  now  definitely  settled,  as  Indeed  has  often  been  held  before,  that  an 
abutting  owner,  under  such  circumstances  as  exist  in  this  case,  is  not  entitled 
to  any  award  for  his  private  easements  in  the  land  designated  for  a  street, 
because,  when  the  land  is  taken  for  street  purposes,  his  easements  are  not 
destroyed,  but  perpetuated.  *  *  *  It  does  not  even  appear  in  this  case 
that  the  respondent,  Schneider,  ever  paid  the  assessment.  We  consider  it 
quite  clear,  therefore,  that  neither  the  owner  of  the  bed  of  the  street  nor  the 
owner  of  the  abutting  property  was  entitled  to  a  substantial  award,  and  we 
are  unwilling,  as  was  the  Court  of  Appeals,  ♦  ♦  ♦  *to  take  part  in  the 
division  of  a  fund  to  which  none  of  the  claimants  are  justly  or  equitably  en- 
titled so  far  as  now  appears.' " 

From  the  determination  of  this  court  both  Peltz  and  Schneider  ap- 
pealed to  the  Court  of  Appeals,  which  also  held  that  substantial  dam- 
ages were  erroneously  awarded;  that  no  claimant  was  entitled  to 
more  than  nominal  damages,  and  that,  while  the  substance  of  the  relief 
granted  by  the  Appellate  Division  was  in  accordance  with  its  view, 
the  mode  of  accomplishing  the  same  was  not  quite  right;  that  the 
relief  should  be  sought  in  the  first  instance  by  an  application  in  the 
condemnation  proceedings  to  set  aside  the  award  and  for  the  reduc- 
tion of  assessments.  The  order  appealed  from  was  therefore  reversed, 
and  the  matter  remitted  to  the  Special  Term,  with  leave  to  any  party 
or  the  city  of  New  York  to  move  to  set  aside  the  award,  for  modifica- 
tion of  the  assessments,  and  repayments  where  assessments  had  been 
made,  and  for  a  rehearing  before  the  commissioners,  or  others  to  be 
appointed  in  their  stead;  that  if  such  motion  were  not  made  within 
60  days,  or,  if  made,  denied,  then  application  might  be  made  by  either 
party  for  a  rehearing  in  this  proceeding  before  the  same  or  another 
referee.    199  N.  Y.  581,  92  N.  E.  791. 
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None  of  the  parties  moved  to  set  aside  the  award  within  60  days,  and 
an  application  was  then  made  by  the  respondent  for  an  order  directing 
the  payment  to  her  of  the  award,  less  $1  to  be  paid  to  Peltz,  or,  in  the 
alternative,  that  an  order  be  made  referring  the  matter  for  further 
proceedings  in  accordance  with  the  opinion  of  the  Court  of  Appeals. 
An  order  to  that  effect  was  made,  and  a  rehearing  had,  in  which  testi- 
mony was  offered  as  to  the  value  of  the  easement  of  the  respondent 
The  referee  reported  that  the  appellant  Peltz,  as  fee  owner,  was  entitled 
to  $1,  and  that  he  was  unable  to  state  who,  if  any  one,  were  entitled 
to  the  balance  of  the  award.  A  motion  was  then  made  by  the  respond- 
ent to  confirm  his  report  in  so  far  as  it  awarded  $1  to  Peltz,  to  deny 
confirmation  as  to  the  balance  of  the  award,  and  to  direct  the  comp- 
troller to  pay  that  sum  to  her.  Her  motion  was  granted,  and  the  appeal 
is  from  that  order. 

[1]  I  think  the  order  is  right  in  so  far  as  it  confirmed  the  report 
as  to  appellant  Peltz,  but  erroneous  as  to  respondent.  This  court  and 
the  Court  of  Appeals  determined  upon  the  prior  appeal  that  she  was 
not  entitled  to  the  award.  The  record  on  this  appeal  is  substantially 
the  same  as  on  the  former  appeal.  It  is  true,  additional  evidence  was 
offered  tending  to  show  her  damage ;  but  that  in  no  way  changes  the 
principle  as  to  whether  she  is  entitled  to  the  award.  It  is  contended 
in  her  behalf  that  the  city  is  not  an  aggrieved  party  and  had  no  right 
to  appeal.  It  is  true  the  city  did  not  avail  itself  of  the  permission 
granted  by  the  Court  of  Appeals  to  move  to  vacate  the  award.  It  was 
not  obliged  to  do  so.  It  could  wait  until  some  other  party  moved,  and 
then  see  to  it  that  the  award  was  directed  to  be  paid  to  the  proper 
party,  and,  if  not  so  directed,  it  had  sufficient  interest  to  appeal.  In 
Matter  of  Hamburger,  165  App.  Div.  526,  ISO  N.  Y.  Supp.  771,  a  mo- 
tion to  dismiss  aii  appeal  taken  by  the  city  was  made  on  substantially 
the  same  grounds  as  that  contended  for  by  this  respondent.  The  mo- 
tion was  denied. 

The  respondent  also  contends  that  the  failure  to  appeal  from  the 
order  of  confirmation  of  the  award  to  unknown  owners  makes  it 
obligatory  on  this  court  to  confirm  the  payment  of  the  balance  of  the 
award  to  her.  A  contrary  view  was  expressed  by  this  court  in  Matter 
of  Hamburger,  supra,  affirmed  216  N.  Y.  643,  110  N.  E.  1042.  What 
was  said  in  that  case  is  quite  applicable  here : 

"It  Is  clear,  however,  that  the  petitioners  have  no  claim,  either  legal  or 
equitable,  to  be  paid  the  award.  ♦  ♦  •  They  may  not  claim  it  upon  any 
theory  that  the  private  easements  in  the  street  have  been  taken,  because 
they  have  not,  and  at  most  there  have  been  substituted  for  the  private  ease- 
ments public  easements.  •  ♦  ♦  It  may  be  that  the  dty  of  New  York  is- 
not  enUtled  to  retain  the  award,  but  it  is  so  entitled  until  called  upon  to  pay 
it  to  some  one  having  a  better  claim  thereto.  The  petitioners  have  no  claim 
to  it,  and  as  they  must  succeed,  if  at  all,  upon  the  strength  of  their  own 
claim  rather  than  upon  the  weakness  of  the  city's  title,  the  order  appealed 
from  was  erroneously  granted." 

[2]  In  the  present  case  the  respondent,  so  far  as  appears,  has  no 

claim  to  this  award.    This  court  and  the  Court  of  Appeals  have  so 

held.     She  paid  no  assessment  in  the  proceeding.     She  parted  with 

title  to  her  property  in  April,  1901.    She  did  not  then  kaow  of  the 

ia)N.Y.S.— 8 
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pendency  of  the  proceeding,  or  the  possibility  of  an  award  being  made. 
To  direct  the  payment  of  the  award  to  her,  as  is  done  in  the  order 
appealed  from,  is  simply  to  make  her  a  gift  of  such  amount. 

The  order  appealed  from  should  be  affirmed  as  to  the  appellant 
Peltz,  with  $10  costs  and  disbursements,  reversed  as  to  the  respondent, 
with  $10  costs  and  disbursements,  her  motion  directing  payment  to 
her  of  the  balance  of  the  award  denied,  .with  $10  costs,  and  the  report 
of  the  referee  confirmed.    Order  filed.    All  concur. 


<173  App.  Div.  861) 

LINNEBALL  ▼.  LEVY  DAIRY  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.     July  10,  1916.) 

1.  Municipal  Corporations  «=s>706(6) — Streets— Injxtbies  upon— Acmon. 

In  an  action  for  the  death  of  plaintiff's  intestate,  run  down  by  defend- 
ant's motor  car,  the  questions  of  defendant's  negligence  and  intestate's 
contributory  negligence  held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note. — F'or  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1518;    Dec,  Dig.  «=s>706(6).] 

2.  MUNICIPAI.     COBPOBATIONS     ^=s»705(4) — ^STBKETS — ^INJXTBIBB    UPON — ^NSGLX- 

OBNGE. 

That  the  driver  of  defendant's  motor  truck,  which  ran  down  plaintiff, 
left  his  cut-out  open,  so  as  to  give  a  warning  of  the  approach  of  the  car, 
the  horn  having  been  removed  for  repairs,  does  not  estabUsh  negligence 
because  the  municipal  ordinance  forbade  the  leaving  of  the  cut-out  open, 
for  while  violation  of  an  ordinance  is  evidence  of  negligence,  the  negli- 
gence must  be  connected  with  the  injury,  and  the  cut-out  was  left  open  to 
avoid  accidents. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f 
1516;    Dec.  Dig.  <S=»705(4).] 

3.  TttiAL  <S=»260(8) — Instructions — Refusal. 

Defendant  was  entitled  to  a  charge  that  the  fact  that  the  ordinance 
prohibited  the  cut-out  being  open  was  not  to  be  taken  into  consideration 
against  defendant,  and  a  charge  that,  though  the  driver  was  Uable  to  fine 
for  having  his  cut-out  6pen,  that  fact,  standing  alone,  did  not  make  de- 
fendant liable,  was  insufficient. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  S  657 ;  Dec  Dig.  ^=» 
260(8).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Rose  Amelia  Linneball,  as  administratrix,  against  the 
Levy  Dairy  Company.  From  a  judgment  for  plaintiff,  and  an  order 
denying  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Lowen  E.  Ginn,  of  New  York  City,  for  appellant 
John  J.  O'Connell,  of  New  York  City,  for  respondent 

SMITH,  J.  [1]  The  plaintiff's  husband  was  killed  in  a  collision 
with  an  automobile.  He  was  riding  a  bicycle  up  Second  avenue,  be- 
tween Fourth  and  Fifth  streets.  The  automobile  was  an  automobile 
owned  by  the  defendant  and  was  going  south  on  Second  avenue.  There 
were  two  automobiles  going  south  at  the  same  time  upon  the  south- 

.^ss^For  otixer  casM  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlgeeU  ft  Indexes 
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bound  track  of  the  trolley.  The  defendant's  automobile  veered  to  the 
left,  and  was  going  south  upon  the  north-bound  track  of  the  trolley. 
The  evidence  is  to  the  eifect  that  it  was  speed-checked,  so  that  it  could 
not  go  more  than  17  or  18  miles  an  hour,  nor  with  a  load  over  14 
miles  an  hour.  It  was  evidently  going  rapidly  in  passing  these  two 
automobiles,  one  of  which  was  towing  the  other,  a  cripple.  The  plain- 
tiflF's  intestate  came  up  the  street  upon  or  near  the  north-bound  track. 
There  is  nothing  to  show  why  the  plaintiff's  intestate  could  not  have 
seen  this  automobile  coming  down  the  track,  if  he  were  going  up  the 
track  directly,  as  seems  to  be  the  general  import  of  the  testimony.  The 
testimony  of  the  truck  driver,  however,  is  that  he  suddenly  came  out 
from  behind  some  other  automobiles  or  trucks,  and  was  upon  the  track 
in  front  of  him  within  a  very  few  feet  of  his  automobile,  so  that  he 
could  not  stop.  The  evidence  is  such  that  a  question  was  fairly  pre- 
sented to  the  jury  as  to  whether  the  defendant  was  guilty  of  negli- 
gence, and  as  to  whether  the  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

[2,  3]  This  judgment  must  be  reversed,  however,  for  an  error  in 
the  charge.  It  appears  that  there  was  no  horn  on  this  truck.  It  had 
been  sent  to  the  shop  for  repair.  In  order,  therefore,  to  give  notice, 
the  driver  had  opened  his  cut-out,  so  that  it  made  a  vpry  noisy-moving 
machine.  This  is  testified  to  by  all  of  the  witnesses.  The  court  in 
the  charge  to  the  jury  stated  to  them: 

**ETen  though  the  chauffeur  was  liable  to  a  fine  for  having  his  cut-out  open, 
standing  alone,  this  does  not  necessarily  make  the  defendant  company  liable 
for  the  accident  that  happened." 

It  is  evident  that  the  question  as  to  the  defendant's  violation  of  the 
law  in  keeping  this  cut-out  open  was  raised  and  considered  at  the  trial, 
to  the  extent  that  a  juror  interposed  and  asked  scmie  questions  about  it. 
The  record  shows  the  following  colloquy  between  a  juror  and  the  truck 
driver : 

•*Q.  What  was  the  idea  in  having  that  cut-out  open?  A.  Well,  not  having 
the  horn  on.  Q.  Whenever  you  had  a  car  without  a  horn,  you  had  the  cut- 
out open.  In  other  words,  this  car  had  always  the  cut-out  open?  A.  No,  sir; 
but  the  horn  was  taken  off,  to  be  repaired,  and,  as  I  was  going  out  with  the 
car,  I  got  hold  of  the  seal,  and- 1  sealed  open  the  m^iffler,  so  that  it  would 
keep  open  steadily.  Q.  Were  you  allowed  to  do  that?  A.  No,  sir;  I  was 
taking  a  chance  to  get  a  summons  for  it,  but  that  is  only  $2  or  $3  fine." 

After  the  main  charge,  the  defendant's  counsel  asked  the  court  to 
charge  the  jury  that  the  defendant  is  not  to  be  held  negligent  because 
the  cut-out  of  the  defendant's  automobile  was  open.  The  court  re- 
fused to  charge  again  as  to  that,  except  as  charged.  The  record  then 
reads : 

"Mr,  FeltensteiB :    I  except 

'The  Court:  I  have  substantially  charged  that,  and  I  told  you  a  moment 
ago  that  I  diisliked  having  the  same  matter  that  I  have  ruled  on  repeated  in 
a  different  form. 

"Mr.  Feltenstein :  I  b^  your  honor's  pardon,  I  asked  your  honor  to  charge 
that  the  fact  that  the  ordinance  prohibits  a  cut-out  being  open  is  not  to  be 
taken  into  consideration  by  the  jury  against  this  defendant. 

^The  €k>urt:  I  deeUne  to  (^arge  that,  except  as  already  chaiiged. 
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"Mr.  Felt^isteln:  I  except  I  ask  your  honor  to  charge  the  jury  that  if 
the  cut-out  was  open,  and  If  that  was  sufficient  as  a  warning  signal,  then 
whether  the  ordinance  permitted  or  prohibited  the  use  of  an  open  cut-out 
makes  no  difference.  The  question  is  whether  the  plaintiff's  intestate  heard 
•or  should  have  heard  the  approach  of  the  truck — ^not  the  diaracter  ot  the 
.noise  used  to  apprise  one  of  its  approach. 

*'The  Court:  I  refuse  to  charge  further  thereon,  except  as  charged. 

"Mr.  Feltenstein:  I  except" 

We  think  the  defendant  was  entitled  to  the  charges  as  requested. 
When  the  court  stated,  in  response  to  the  first  request  quoted,  "I  have 
substantially  charged  that,"  that  was  a  misstatement,  as  the  only  charge 
lie  had  made  left  it  to  the  jury  to  say  whether  the  violation  of  this 
ordinance  was  a  fact  which  might  be  considered  in  holding  the  de- 
fendant liable  for  the  accident  While  a  violation  of  an  ordinance  is 
some  evidence  of  negligence,  there  can  be  no  pretense  that  such  neg- 
ligence was  in  any  way  the  cause  of  this  accident.  In  fact,  the  viola- 
tion of  the  ordinance  was  a  precaution  against  such  an  accident.  The 
defendant  can  only  be  charged  with  negligence  that  in  some  way 
contributed  to  the  accident.  It  was  entitled,  therefore,  to  have  the 
jury  instructed  specifically  as  requested — first,  that  the  defendant  was 
not  to  be  held  negligent  because  the  cut-out  was  open;  second,  that 
the  fact  that  the  ordinance  prohibits  the  cut-out  being  open  was  not 
to  be  taken  into  consideration  by  the  jury  against  the  defendant;  and, 
third,  that  if  the  cut-out  was  open,  and  was  sufficient  as  a  warning 
signal,  whether  the  ordinance  permits  or  prohibits  it  makes  no  dif- 
ference. 

In  view  of  the  interest  taken  in  the  question  by  one  of  the  jurors 
asking  in  reference  thereto,  it  might  well  be  that  this  verdict  was 
influenced  by  the  fact  that  the  defendant  was  violating  this  ordinance 
'by  leaving  the  cut-out  open. 

For  these  errors  the  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All 
concur. 


<173  App.  Div.  869) 

TEELE  et  al.  ▼.  MAYEB. 

(Supreme  Court,  Appellate  EHvlsion,  First  Department    July  10,  1910.) 

•Contracts  ^s»75(2)— Oonsioebation — Perfobhanos  or  Leqal  Oblioation—- 
Contract  Obligation. 

Where  pubUc  accountants  had  entered  upon  the  examination  of  books 
of  railway  companies,  pursuant  to  contract  to  audit  their  books,  an  oral 
promise  by  the  president  of  the  companies,  to  induce  the  accountants  to 
continue  their  work,  that  he  would  be  indlviduaUy  responsible  for  their 
compensation  from  the  companies,  it  not  appearing  that  he  was  personal- 
ly interested  in  having  the  companies'  books  examined,  other  than  his  in- 
terest as  officer  and  stockholder,  or  that  he  received  any  new  considera- 
tion for  such  promise,  or  that  the  railway  companies  had  done  anything 
to  breach  the  contract,  or  furnish  just  ground  for  refusal  to  perform,  or 
that  the  railway  companies'  contract  was  abrogated  at  or  before  the  oral 
promise,  was  without  consideration  and  void,  since  the  doing  of  an  act 
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wblch  one  is  already  under  legal  obligation  to  do  cannot  constitute  the 
consideration  for  a  new  contract 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  U  280-285;  Dec 
Dig.  ♦sjTIHZ).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  W.  Teele  and  others  against  Joseph  B.  Mayer. 
From  a  judgment  for  plaintiff  upon  a  verdict,  and  from  an  order  deny- 
ing motion  for  new  trial,  defendant  appeals.  Judgment  and  order  re- 
versed, and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  DAVIS.  JJ. 

Samuel  F.  Moran,  of  New  York  City,  for  appellant 
Holmes  V.  M.  Dennis,  Jr.,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  plaintiffs  have  recovered  a  judgment  against  de- 
fendant individually  for  services  rendered  as  public  accountants  in  the 
examination  of  the  books  of  two  railway  companies  operating  in  the 
western  part  of  the  state  of  New  York.  Both  of  these  companies  were 
held  in  the  same  ownership,  and  at  the  time  of  plaintiffs'  employment 
the  defendant  was  president  of  both.  The  original  contract  for  these 
services  was  made  between  plaintiffs  and  the  defendant,  acting  as 
such  president,  and  was  evidenced  by  two  letters,  one  by  plaintiffs, 
dated  June  4,  1910,  in  which  they  stated  the  terms  upon  which  they 
would  make  the  examination,  and  one  by  defendant,  dated  June  8, 
1910,  in  which  their  services  were  accepted  on  the  terms  stated  by 
them.  This  is  not,  as  was  developed  on  the  trial,  the  contract  upon 
which  plaintiff  relies,  and  it  is  very  apparent,  from  all  the  circum- 
stances of  the  case,  that  in  making  this  first  contract  defendant  acted 
in  behalf  of  the  railway  companies,  and  that  the  contract  was  theirs. 

The  complaint  alleged  generally  that  "between  the  30th  day  of  May, 
1910,  and  the  30th  day  of  December,  1910,  the  plaintiffs  did  and  per- 
formed certain  work,  labor,  and  services  for  the  defendant,  and  at  the 
defendant's  special  instance  and  request."  The  bill  of  particulars  stat- 
ed that  the  request  of  defendant  to  plaintiffs  to  do  the  work,  and  his 
promise  to  pay  therefor  were  oral,  and  were  on  or  about  June  16, 
1910,  Plaintiffs'  counsel  in  his  opening  to  the  jury,  which  was  taken 
down  and  forms  part  of  the  record,  distinctly  stated  that  the  original 
employment  of  plaintiffs  was  by  defendant  as  president  of  the  roads, 
and  that  his  individual  obligation,  upon  which  plaintiffs  sue,  came 
later.  Defendant's  individud  promise,  as  testified  to  by  one  of  the 
plaintiffs,  was  made  on  June  16,  1910.  The  witness  says  that  on  that 
day  he  called  upon  defendant  and  informed  him  that  work  had  been 
commenced  on  the  books,  and  that,  as  a  result  of  this  slight  examina- 
tion, plaintiffs  were  not  willing  to  go  on  with  the  examination  unless 
defendant  would  personally  be  responsible,  and  that  defendant  replied, 
"I  will  be  responsible."  The  defendant  denies  that  this  conversation 
took  place,  but  on  this  issue  the  jury  have  found  in  plaintiffs'  favor, 
and  for  the  purposes  of  this  appeal  we  accept  that  finding. 

The  question  then  remains  whether  or  not,  if  this  conversation  took 
place,  it  created  an  enforceable  obligation  on  the  part  of  defendant 
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It  seems  quite  clear  that  the  promise,  if  made  as  plaintiffs  allege,  was 
obnoxious  to  the  statute  of  frauds,  as  being  an  oral  promise  to  pay 
the  debt  or  obligation  of  another ;  but  as  the  statute  was  not  pleaded 
it  is  not  available  to  defendant.  That  it  was  not  pleaded  is  doubtless 
due  to  the  fact  that  the  defendant  assumed  that  the  complaint  referred 
to  the  written  contract  beween  plaintiffs  and  the  railway  companies. 
But,  even  if  the  statute  of  frauds  is  not  available  to  defendant  under 
the  pleadings,  there  still  remains  the  question  whether  or  not  defend- 
ant's promise  to  be  responsible  for  the  costs  and  expenses  of  the  ex- 
amination is  supported  by  any  consideration.  There  is  nothing  in  the 
case  to  indicate,  must  less  to  prove,  that  defendant  was  personally  in- 
terested in  having  the  companies'  books  examined,  other  than  his  in- 
terest as  an  officer  and  stockholder;  that  is  to  say,  that  he  had  any 
special  or  individual  interest  not  common  to  other  officers.  The  only 
consideration  that  is  urged  as  sufficient  to  sustain  his  personal  under- 
taking to  pay  for  plaintiffs*  services  is  the  suggestion  that  plaintiffs 
went  on  and  completed  the  work  in  reliance  upon  his  promise,  whereas, 
but  for  lliat,  they  would  have  discontinued  their  work.  This  sugges- 
tion loses  sight  of  the  fact  that,  when  the  alleged  promise  was  made, 
the  plaintiffs  had  already  undertaken  by  contract  with  the  railway 
companies  to  do  this  very  work,  and  that  they  did  nothing  and  no 
more  after  defendant's  promise  than  they  hid  already  agreed  to  do. 
Their  letter  of  June  4th  to  defendant  as  president  stated  that  **we  will 
undertake  to  make  an  examination  of  the  accounts  of  your  company," 
etc.,  upon  certain  terms  which  were  specified.  Defendant's  reply  was 
a  distinct  acceptance  of  the  proposition,  and  plaintiffs  started  upon  the 
work  before  the  alleged  promise  by  defendant  personally  was  made. 
Here  was  a  complete  and  binding  contract  between  plaintiffs  and  the 
railway  companies,  which  plaintiffs  were  bound  to  perform,  so  that 
it  is  entirely  accurate  to  say  that  plaintiffs  did  no  more  in  reliance  upon 
defendant's  promise  than  they  were  already  bound  to  do  by  their 
contract  with  the  railway  companies. 

It  may  be,  as  respondents  argue,  that  if  they  had  refused  to  carry 
out  their  contract  the  railway  companies  could  not  have  recovered 
substantial  damages,  but  they  certainly  would  have  been  entitled  to  at 
least  nominal  damages,  and  the  binding  obligation  of  a  contract  does 
not  depend  upon  the  amount  of  damages  that  may  be  occasioned  by  its 
breach.  It  clearly  appears,  and  no  contention  is  made  to  the  contrary, 
that  at  the  time  the  alleged  promise  of  June  16th  was  made  the  rail- 
way companies,  or  either  of  them,  had  done  nothing  to  breach  the 
contract,  or  to  furnish  just  ground  for  a  refusal  to  perform  on  the 
part  of  plaintiffs.  If  plaintiffs  had  on  June  16th  refused  to  go  on 
with  the  work  they  had  undertaken,  it  would  have  been  a  distinct  and 
unexcused  breach  on  their  part.  If,  then,  plaintiffs  agreed  to  do  no 
more,  and  in  fact  did  no  more,  than  their  contract  with  the  railway 
companies  obligated  them  to  do,  their  continuance  and  completion  of 
the  work  afforded  no  consideration  for  defendant's  alleged  promise. 
Nothing  is  better  settled  than  that  the  doing  of  an  act  which  a  party  is 
under  a  legal  obligation  to  perform  cannot  constitute  a  consideration 
for  a  new  contract.    Arend  v.  Smith,  151  N.  Y.  502-505,  45  N.  E. 
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872;  Vanderbilt  v.  Schreyer,  91  N.  Y.  392-400;  Carpenter  v.  Taylor, 
164  N.  Y.  171-177.  58  N.  E.  53. 

It  appears  to  be  clear,  therefore,  that  even  if  defendant  made  the 
promise  alleged  there  was  no  sufficient  consideration  to  support  it,  and 
that,  as  was  said  in  Arend  v.  Smith,  supra,  "the  promise  of  the  defend- 
ant was  a  naked  engagement  that  involved  no  legal  obligation,  but 
rested  wholly  upon  the  integrity  and  good  faith  of  the  one  who  made 
it,  with  no  power  in  the  courts  to  compel  performance,  or  to  award 
damages  for  nonperformance."  The  trial  justice  evidently  appreciated 
this  weakness  in  the  plaintiffs'  case,  for  he  charged  the  jury  in  effect 
that  it  might  find  that  the  contract  between  plaintiffs  and  the  railway 
companies  had  been  abrogated  at  the  conversation  of  June  16th.  This 
was  duly  excepted  to,  and  was  erroneous,  because  there  was  no  evi- 
dence to  show,  and  there  was  no  claim  made  by  plaintiffs,  that  the 
original  contract  with  the  railway  companies  had  ever  been  abrogated. 
All  that  was  claimed  was  that  defendant  had  agreed  to  be  personally 
liable  for  the  fulfillment  by  the  railway  companies  of  the  original 
contract.  The  plaintiffs,  therefore,  made  out  no  case  for  submission 
to  the  jury,  and  the  defendant's  motion  for  a  dismissal  should  have 
been  granted. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


4173  App.  Dlv.  759) 

LEFLER  V.  OELKICHS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

L  LmrrATiow  of  Actions  <S=»72(1) — Computation-tAction  fob  Fraud — In- 
fancy OF  Plaintiff. 

Tbe  statute  of  limitations  commences  to  run  against  an  action  to  set 
aside  for  fraud  settlements  made  during  plaintiff's  infancy  at  the  time 
plaintiff  becomes  of  age,  where  he  has  fuU  knowledge  of  the  settlement. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  §§  390, 
393,  394;   Dec  Dig.  «=s>72(l).] 

Z  Limitation  of  Actions  ^»72(1) — Computation  of  Pebiod — Feaud^In- 
FANCT  OF  Plaintiff. 

Where  plaintiff,  upon  becoming  of  age,  was  not  paid  his  share  of  money 
In  settlement  of  Utigation,  his  right  to  repudiate  the  settlement  accrued 
when  he  became  of  age,  and  the  statute  of  limitations  began  to  run  at 
that  time. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §§ 
390,  393,  394;    Dec.  Dig.  <S=»72(l).] 

a  Infants  ^=958<2) — Settlement  of  Litigation-^Bspudiation — ^Rbpatmbnt 
OF  MoNBT  Received. 

Where  plaintiff,  upon  becoming  of  age,  was  paid  his  share  of  money  in 
settlement  of  litigation,  he  must,  in  order  to  maintain  an  action  to  set 
aside  the  settlement  for  fraud,  repudiate  the  settlement  and  repay  the 
money  received. 

[Ed.  Note.-— For  other  casea^  see  Infants,  Cent.  Dig.  §  157;   Dec.  Dig. 

«»58(2).] 
»■  ■  • 
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4.  Cancellation  of  Instbuhents  ^=»14 — Grounds  of  BELira" — ^Adequatb 
Remedy  at  Law. 

Ad  equitable  action  to  set  aside  settlement  for  fraud  and  decree  plain- 
tiff to  be  the  owner  of  an  interest  in  real  estate  cannot  be  maintained, 
since  plaintiff  has  an  adequate  remedy  at  law  to  determine  his  interest  in 
such  real  estate. 

[Kd.  Note. — ^For  other  cases,  see  Cancellation  of  Instruments,  Cent.  Dig* 
§§  16,  17;   Dec.  Dig.  <g=>14.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Elmer  Lefler  against  Theresa  Alice  Oelrichs,  Vir- 
ginia Vanderbilt,  and  others.  From  an  order  denying  a  motion  for 
judgment  on  the  pleadings,  and  from  an  order  denying  a  motion  for 
judgment  on  the  reply  as  frivolous,  and  to  strike  out  the  same,  the 
named  defendants  appeal.    Reversed,  and  motions  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT^ 
DOWLING,  and  DAVIS,  JJ. 

John  M.  Bowers,  of  New  York  City,  for  appellants. 
Philip  Carpenter,  of  New  York  City,  for  respondent 

McLaughlin,  J.  The  appellants  appeal  from  two  orders,  one 
denying  their  motion  for  judgment  on  the  pleadings,  and  the  other 
denying  their  motion  for  judgment  on  the  reply  as  frivolous  and  to 
strike  out  the  same.  The  action  is  brought  to  procure  a  judgment  de- 
creeing that  the  plaintiff  is  entitled  to  an  undivided  one  forty-second 
part  of  certain  real  estate  in  the  city  of  New  York,  and  also  to  a 
one  forty-second  part  of  all  the  property,  both  real  and  personal,  which 
•Charles  L.  Fair  and  Caroline  D.  Fair,  his  wife,  owned  at  the  time  of 
their  respective  deaths,  and  for  an  accounting.  Mr.  and  Mrs.  Fair  were 
killed  in  an  automobile  accident  in  France  on  the  14th  of  August,  1902. 
As  soon  as  knowledge  of  their  deaths  had  been  ascertained  in  this 
country,  defendants  Harvey  and  Neal,  who  were,  apparently,  managing 
their  property  in  California,  telegraphed  to  the  mother  of  Mrs.  Fair^ 
the  grandmother  of  the  plaintiff,  Mrs.  Nelson,  who  was  at  the  time  in 
New  Jersey,  informing  her  of  the  deaths  and  asking  her  to  at  once 
come  to  California.  She  immediately  started,  being  accompanied  by 
her  two  sons,  both  of  whom  were  over  21  years  of  age.  A  few  days 
after  their  arrival  in  San  Francisco,  and  on  August  27,  1902,  Mrs. 
Nelson  and  the  two  sons,  in  consideration  of  the  payment  of  $125,000 
to  Mrs.  Nelson,  agreed  to  execute  papers  necessary  to  convey  and 
transfer  their  interest,  if  any,  in  the  estate,  both  real  and  personal,  of 
both  of  the  Fairs  to  the  appellants,  and  within  a  few  days  thereafter 
they  did,  in  fact,  execute  and  deliver  the  same.  Shortly  after  the 
payment  was  made  to  Mrs.  Nelson,  she  and  her  two  sons  returned  to 
their  home  in  New  Jersey. 

In  February,  1903,  Mrs.  Nelson  and  all  of  her  adult  children  and 
grandchildren  brought  an  action  in  the  Supreme  Court  of  the  state  of 
New  York  to  set  aside  these  transfers,  on  the  ground  they  were  pro- 
cured by  fraud  and  misrepresentation.  Answers  were  interposed  by 
the  -appellants,  which,  among  other  things,  denied  the  allegations  of 
fraud  and  alleged  the  validity  of  the  transfers.    The  issue  thus  raised 
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remamed  undetermined  until  about  March  16,  1904,  when  an  agree- 
ment between  the  parties  was  entered  into  which  provided  that,  in 
consideration  of  the  payment  to  Mrs.  Nelson  of  $267,500,  a  judg- 
ment should  be  entered  by  consent,  adjudging  and  decreeing  that  both 
Mr.  and  Mrs.  Fair  were,  at  the  time  of  their  deaths,  residents  of  Cali- 
fornia ;  that  Mr.  Fair  survived  Mrs.  Fair ;  that  the  complaint  should 
be  dismissed  on  the  merits ;  and  that  Mrs.  Nelson  and  her  adult 
children  and  grandchildren  should  execute  an  agreement  ratifying  and 
confirming  the  settlement  theretofore  made  in  California.  A  referee 
was  appointed  in  the  action,  and  upon  his  report  judgment  was  entered 
on  the  11th  of  May,  1904,  in  pursuance  of  the  agreement. 

The  plaintiflf,  at  this  time,  was  a  few  months  under  21  years  of  age. 
He  was  not  a  party  to  the  action,  nor  was  he  represented  by  guardian ; 
but  2  days  after  the  judgment  was  entered  he  applied  to  the  Sur- 
rogate's Court  of  Union  county,  N.  J.,  for  the  appointment  of  a  guard- 
ian, and  set  up  in  his  petition  that  he  was  possessed  of  property  in 
that  state  of  the  value  of  $6,540,  moneys  due  him  as  one  of  the  heirs 
at  law  of  Mrs.  Fair.  A  guardian  was  appointed,  and  thereafter,  upon 
the  execution  of  the  agreement  by  the  plaintiffs  in  the  action  and  the 
guardian  for  this  plaintiff  and  three  other  infant  grandchildren,  the 
amount  agreed  upon  was  paid  to  Mrs.  Nelson.  The  guardian  was 
present  at  the  time  the  payment  was  made,  and  Mrs.  Nelson,  out  of 
the  moneys  received  by  her,  paid  to  him  $6,715.37,  which  included 
$1,503.19,  the  share  or  interest  which  this  plaintiff  had  in  a  legacy 
under  the  will  of  Mrs.  Fair.  On  the  23d  of  January,  1905,  the  plain- 
tiff then  having  become  21  years  of  age,  the  guardian  paid  to  him  the 
amount  received  from  Mrs.  Nelson,  less  expenses,  and  he  thereupon 
executed  a  general  release  and  the  guardian  was  discharged.  Noth- 
ing further  was  done  by  the  plaintiff  until  the  11th  of  March,  1913, 
when  this  action  was  brought  jEor  the  purpose  before  stated. 

The  complaint  alleges  that  the  agreement  made  in  California  was 
fraudulent  and  void.  The  fraud  stated  consisted  in  representations 
made  to  the  effect  that  Mr.  Fair  survived  Mrs.  Fair ;  that  they  were 
both  residents  of  California  at  the  time  of  their  deaths,  and  under  the 
statutes  of  that  state  all  of  the  property  of  both  of  them  belonged  to 
the  heirs  at  law  and  next  of  kin  of  Mr.  Fair,  whereas,  in  fact,  Mrs. 
Fair  survived  Mr.  Fair;  that  they  were  not  residents  of  California, 
but  of  New  York,  and  by  reason  of  this  fraud  all  of  the  property  re- 
ceived by  the  appellants  from  the  Fairs'  estates  was  impressed  with 
a  trust  for  the  benefit  of  this  plaintiff,  to  the  extent  of  one  forty-second 
part  thereof.  The  complaint  also  alleged  that  as  to  the  fraud  stated  the 
plaintiff  did  not  learn  of  it  until  February,  1913,  less  than  one  month 
before  the  action  was  commenced.  There  are  no  allegations  in  the 
complaint  to  the  effect  that  the  agreement  made  after  the  commence- 
ment of  the  New  York  action,  and  to  which  this  plaintiff's  guardian  was 
a  party,  is  fraudulent,  nor  is  any  reference  made  to  it  in  the  complaint. 

The  answer  put  in  issue  the  allegations  of  fraud  and  set  up  affirma- 
tively the  execution  of  the  California  agreement,  the  bringing  of  the 
New  York  action,  and  the  agreement  settling  the  same  by  the  pay- 
ment of  $267,500  to  Mrs.  Nelson,  the  entry  of  judgment,  the  approval 
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of  the  settlement  by  plaintiff's  guardian,  and  the  payment  by  him  to 
the  plaintiff  in  pursuance  thereof.  The  answer  also  set  up  the  6  and 
10  year  statute  of  limitations. 

To  the  affirmative  defenses  the  plaintiff  was  compelled  by  an  order 
of  the  court  to  reply.  In  the  reply  maity  of  the  affirmative  allegations 
of  the  defenses  are  denied,  but  he  admitted  the  appointment  of  the 
guardian,  the  amount  paid  by  the  guardian  to  him,  which  he  alleged 
was  a  gift  from  Mrs.  Nelson,  his  grandmother,  except  his  interest  in 
the  legacy  referred  to,  and  alleged  that  the  guardian  was  not  authorized 
by  law  to  join  in  the  settlement  in  the  New  York  action,  that  the  plain- 
tiffs in  that  action  were  induced  to  enter  into  the  agreement  and  set- 
tlement by  false  and  fraudulent  representations  made  by  the  appel- 
lants that  Mr.  and  Mrs.  Fair  were  domiciled  in  California  at  the  time 
of  their  deaths,  and  that  Mr.  Fair  survived  Mrs.  Fair,  as  set  forth  in 
the  complaint. 

Upon  the  complaint,  answer,  and  reply  the  appellants  moved  for 
judgment  upon  the  pleadings.  They  also  moved  for  judgment  on  the 
reply  as  frivolous,  and  to  strike  out  the  same  as  sham.  Both  mo- 
tions were  denied,  and  the  appeal  is  from  each  order. 

[1]  It  is  quite  difficult  to  determine,  from  pleadings  as  voluminous 
as  these,  whether  there  is  an  issue  raised.  It  is  true  there  are  in  the 
reply  many  denials  of  affirmative  allegations  in  the  answer;  but  they 
consist  largely,  if  not  entirely,  of  legal  conclusions,  which  add  nothing 
to  the  pleading,  or  matters  of  public  record,  of  which  the  plaintiff 
had  actual  or  presumptive  knowledge,  which  may  be  stricken  out  as 
sham.  The  action  is  in  equity.  The  plaintiff's  claim  is  that  in  Septem- 
ber, 1902,  the  appellants  illegally  secured  possession  of  the  entire  es- 
tate of  the  Fairs  and  have  ever  since  retained  the  same.  He  repudi- 
ates, and  claims  he  is  not  bound  by,  the  settlement  made  with  his 
grandmother  in  California,  or  that  made  in  New  York,  in  which  his 
guardian  participated.  He  became  of  age  on  the  25th  of  December, 
1904,  and  if  the  settlements  were  not  binding  upon  him  it  is  immaterial 
whether  fraud  were  practiced  by  appellants  in  bringing  about  the 
same,  since,  as  indicated,  he  was  entitled  to  sue  when  he  became  of 
age.  He  then  had  full  knowledge  of  the  settlements,  and  the  statute 
then  commenced  to  run,  and  at  the  time  of  the  commencement  of  the 
action  was  a  bar  to  its  maintenance.  Mills  v.  Mills,  115  N.  Y.  80, 
21  N.  E.  714;  Hoyt  v.  Sprague,  103  U.  S.  613,  26  L.  Ed.  585. 

[2,  3]  Not  only  this,  but  the  money  which  the  plaintiff  received 
through  his  guardian  from  his  grandmother,  either  was  or  was  not 
paid  by  her  in  fulfillment  of  her  settlement  agreement.  He  says  it 
was  not.  If  so,  he  had  the  right  to  repudiate  the  settlement  when  he 
became  of  age,  and  the  statute  of  limitations  in  that  case,  likewise,  pre- 
vents the  maintenance  of  the  action.  If  the  payment  were  made  in 
pursuance  of  and  as  a  part  of  the  settlement,  he  might,  when  he  became 
of  age,  repudiate  it;  but  before  he  could  maintain  an  action  he  had 
to  repay  what  he  had  received.  This  he  has  not  done,  and  that,  as  well 
as  the  statute  of  limitations,  prevents  the  maintenance  of  the  ac- 
tion. 

[4]  As  to  the  real  estate,  if  the  plaintiff  has  any  interest  therein,  he 
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clearly  has  an  adequate  remedy  at  law.  My  conclusion  is  that  the 
appellants  were  entitled  to  have  their  motion  to  strike  out  the  reply  as 
frivolous  granted,  and  also  to  have  their  motion  for  judgment  on  the 
pleadings  granted. 

Bach  order  appealed  from,  therefore,  is  reversed,  with  $10  costs 
and  disbursements,  and  each  motion  granted,  with  $10  costs.  All 
concur. 


(174  App.  Div.  195) 

SECURITY  BANK  OF  NEW  YORK  v.  GEOGHEGAN  et  al. 
(Supreme  Court,  Appellate  Diyision,  First  Department.     JqIj  10,  1916.) 

Fbaudulent  Conveyances  ^=»95(2) — ^What  CREDrroBS  mat  Object. 

Where  a  debtor  transferred  property  to  his  wife,  and  upon  threat  of 
bankruptcy  proceedings  the  wife  gave  her  note  as  collateral  security  for 
the  debt,  and  it  did  not  appear  that  her  note  was  accepted  in  payment 
of  his,  or  that  his  note  was  surrendered,  or  indebtedness  canceled,  and 
the  husband  died,  and  judgment  was  secured  on  her  note,  and  the  wife, 
in  pursuance  of  previous  agreement  with  her  deceased  husband,  trans- 
ferred the  property,  for  the  purpose  of  paying  creditors  of  her  husband, 
to  trustees,  such  transfer  was  not  void  as  to  her  judgment  creditor,  al- 
•  though,  because  the  property  transferred  was  not  sufficient  to  pay  aU  the 
husband's  unsecured  creditors,  his  debt  would  be  prorated  with  other  cred- 
itors, since  the  transfer  was  (mly  the  performance  of  an  obligation  by  the 
wife,  which  would  have  been,  in  any  event,  enforceable  in  equity. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig.  $} 
248-251,  255-259,  261-267;    Dec.   Dig.   «=>95(2).] 

Appeal  from  Trial  Term,  New  York  County. 

Suit  by  the  Security  Bank  of  New  York  against  Agnes  C.  Geoghegan 
and  others.  From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed, with  directions. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

F.  S.  Marsell,  of  New  York  City,  for  appellants  Geoghegan  and 
Conners. 
Howard  C.  Taylor,  of  New  York  City,  for  appellant  Tietjen. 
Herman  B.  Goodstein,  of  New  York  City,  for  respondent.' 

DOWLING,  J.  Patrick  A.  Geoghegan  on  April  10,  1913,  executed 
and  delivered  to  plaintiff  his  promissory  note  in  writing,  whereby  he 
promised  to  pay  plaintiff  in  one  month  from  said  date,  at  its  Ganse- 
voort  Branch  in  the  city  of  New  York,  the  sum  of  $900.  When  the 
note  became  due,  it  was  protested  for  nonpayment.  On  May  6,  1913, 
and  before  the  maturity  of  the  note,  Geoghegan  transferred  to  his  wife, 
the  defendant  Agnes  C.  Geoghegan,  all  his  real  property,  including, 
with  others,  No.  464  Eighth  avenue  and  a  plot  on  W^est  Thirty-Sixth 
street,  near  Ninth  avenue,  in  the  borough  of  Manhattan,  city  of  New 
York,  for  an  expressed  consideration  of  $1  and  other  good  and  val- 
uable considerations.  The  deeds  were  recorded  May  10,  1913.  At 
the  time  of  making  these  transfers  Geoghegan  was  sick  and  unable 
to  attend  to  his  affairs,  and  was  insolvent.  Plaintiff  threatened  to 
commence  bankruptcy  proceedings  against  Geoghegan,  and  thereupon 

^=9For  other  cases  see  tame  topic  &  KBT-KUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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his  wife,  for  the  purpose  of  inducing  plaintiff  to  withhold  such  pro- 
ceedings against  her  husband  in  connection  with  the  said  transfers, 
executed  and  delivered  to  plaintiff  her  promissory  note,  dated  June  3, 
1913,  whereby  she  promised  to  pay  plaintiff  the  sum  of  $679.07  (be- 
ing the  amount  then  due  plaintiff  from  her  husband)  on  August  5, 
1913. 

Plaintiff  claims  (but  has  not  proved)  that  "plaintiff  accepted  the 
said  note,  relying  upon  the  defendant's  ownership  of  said  real  estate 
property."  There  is  no  finding  that  plaintiff  accepted  Mrs.  Geoghe- 
gan's  note  in  payment  of  her  husband's  note,  or  that  the  latter  note 
ever  was  surrendered,  or  that  the  husband's  indebtedness  was  canceled. 
The  facts  seem  to  be  otherwise,  for,  while  plaintiff's  witness  on  the 
subject  was  very  vague  as  to  what  transpired  when  the  wife's  note 
was  taken,  the  plaintiff's  counsel  stated  in  open  court  that : 

**The  note  was  not  surrendered,  but  In  connection  with  that  I  wish  to  state 
that  the  arrangement  with  Mr.  Neuberger  was  that  Mrs.  Geoghegan,  the  de- 
fendant, was  to  give  her  note  as  collateral  security  to  the  note  of  Mr.  Geohe- 
gan,  and  she  was  sued  upon  that  theory,  and  we  recovered  Judgment" 

On  August  5,  1913,  Mrs.  Geoghegan  paid  on  account  of  her  note  the 
sum  of  $100,  and  delivered  to  plaintiff  her  renewal  note  for  $579.07, 
payable  i)ecember  5,  1913,  which  when  it  fell  due  was  not  paid,  where- 
upon plaintiff  instituted  an  action  against  her,  in  which  it  recovered 
judgment  for  $667.90,  on  which  an  execution  was  issued  and  returned 
unsatisfied,  and  no  part  thereof  has  since  been  paid.  Meantime  Pat- 
rick A.  Geoghegan  had  died  on  June  24,  1913,  leaving  a  widow  and 
four  infant  diildren.  On  August  14,  1914,  Mrs.  Geoghegan  conveyed 
to  the  defendants  Conners  and  Tietjen  the  real  estate  which  had  been 
previously  conveyed  to  her  by  her  husband,  including  the  two  parcels 
in  the  borough  of  Manhattan,  and  Conners  and  Tietjen  entered  into 
an  agreement  with  her  which  recited  that  the  deeds  were  executed 
and  delivered  to  protect  and  secure  the  creditors  of  Patrick  A, 
Geoghegan,  deceased,  and  the  grantees  agreed  to  hold  title  to  the  prem- 
ises for  the  purpose  of  paying  all  said  creditors  (except  those  holding 
mortgages  or  other  security)  with  the  proceeds  of  the  sale  thereof, 
which  they  agreed  to  effect  forthwith.  Certain  conditions  as  to  the 
sale  were  then  set  forth  at  length,  and  in  the  event  of  a  sale  they  were 
to  apply  the  proceeds  (less  the  brokerage  and  other  expenses  of  sale) 
"for  the  payment  of  any  and  all  just  claims  of  creditors  of  the  late 
Patrick  A.  Geoghegan,  and  after  the  payment  of  all  claims  pay  over 
to  Agnes  C.  Geoghegan,  the  party  of  the  first  part  hereto,  the  widow 
of  said  Patrick  A.  Geoghegan,  deceased,  any  sum  of  money  or  balance 
remaining  in  their  hands."  A  portion  of  the  property  transferred  to 
Conners  and  Tietjen,  being  the  Thirty-Sixth  street  property,  has  been 
sold  by  them,  and  there  is  now  in  the  hands  of  said  defendants,  as 
trustees  for  the  benefit  of  the  creditors  of  Patrick  A.  Geoghegan,  de- 
ceased, the  sum  of  $18,685.35,  in  cash  and  securities,  which  is  not  suffi- 
cient to  pay  the  unsecured  creditors  in  full.  The  balance  of  the  prop- 
erty deeded  to  the  trustees  has  been  lost  by  the  foreclosure  of  mort- 
gages thereon. 

Plaintiff  brought  this  action  to  have  the  transfer  from  Mrs.  Geoghe- 
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gan  set  aside  as  fraudulent  and  void  as  to  this  plaintiff,  and  has  oIh 
tained  a  judgment  to  that  effect  on  the  ground  that  it  was  made  with 
intent  to  hinder,  delay,  and  defraud  the  plaintiff  as  a  creditor  of  Mrs. 
Geoghegan.  This  conclusion  was  reached  by  the  trial  court  only 
after  striking  out  all  the  evidence  given  on  defendant's  behalf  to  show 
the  consideration  for  Mrs.  Geoghegan's  transfer  to  the  trustees  and 
the  consideration  for  her  husband's  transfer  to  her,  which  in  each  was 
the  same,  viz.,  to  apply  the  property  to  the  payment  of  her  husband's 
unsecured  creditors.  As  plaintiff  is  still  a  creditor  of  Patrick  A. 
Geoghegan's  estate,  never  having  given  up  his  note  or  released  him 
from  liability  thereunder,  what  it  really  seeks  is  by  attacking  the  trans- 
fer from  Mrs.  Geoghegan,  who  gave  her  note  as  collateral  security  for 
her  husband's  debt,  to  secure  payment  in  full  of  its  debt,  instead  of 
sharing  ratably  with  the  rest  of  Geoghegan's  creditors.  This  position 
is  not  one  which  commends  itself  to  a  court  of  equity,  for  it  is  seeking^ 
to  work  injustice  to  the  rest  of  Geoghegan's  creditors,  to  its  own  ad- 
vantage. 

W*  think  that  the  striking  out  of  the  evidence  of  Mrs.  Geoghegan  and 
David  M.  NeiJi)erger  as  to  the  transactions  with  Geoghegan  by  which 
the  property  was  originally  conveyed  by  him  to  his  wife  was  erro- 
neous, as  well  as  the  striking  out  of  the  testimcMiy  as  to  the  real  con- 
sideration for  the  transfer  by  her  of  the  same  property  to  the  trustees 
to  pay  from  its  proceeds  the  debts  of  all  her  husband's  unsecured  cred- 
itors. It  was  not  sought  by  this  evidence  to  qualify  or  destroy  the 
title  which  Mrs.  Geoghegan  took  under  the  deeds  she  received  from 
her  husband.  On  the  contrary,  it  must  be  assumed  that  her  title  was 
good,  since  she  undertook  to  reconvey  the  property,  and  all  three  de- 
fendants are  adopting  and  claiming  under  it.  But,  being  the  record 
owner  of  the  property,  she  has  made  a  conveyance  of  it  for  the  benefit 
of  her  husband's  creditors,  and  it  is  her  right  to  prove  that  her  con- 
veyance was  made  in  the  discharge  of  an  obligation  she  undertook 
when  title  passed  to  her,  as  the  only  consideration  therefor,  and  that 
her  transfer  to  the  trustees  was  the  performance  of  a  moral  duty, 
at  least.  If  she  had  taken  title  to  the  premises  in  question  under  the 
circmnstances  disclosed  by  the  record,  she  would  have  been  legally  and 
morally  obligated  to  hold  or  dispose  of  it  for  the  benefit  of  her  hus- 
band's creditors,  and  equity  would  have  enforced  her  agreement  with 
her  husband  so  to  do.  Gallagher  v.  Gallagher,  135  App.  Div.  457,  120 
N.  Y.  Supp.  18,  affirmed  202  N.  Y.  572,  96  N.  E.  1115. 

It  cannot  be  that  her  fulfillment  of  this  obligation  by  the  transfer 
of  the  property  to  trustees  to  carry  out  this  purpose  and  apply  it  to 
the  benefit  of  the  creditors  can  constitute  any  fraud  upon  them,  or 
even  upon  one  of  them,  who  has  been  cautious  enough  to  obtain  col- 
lateral security  from  her  for  her  husband's  debt.  The  evidence  was 
admissible  to  prove  the  actual  consideration  moving  her  to  the  trans* 
fer  to  the  trustees,  and  to  negative  any  inference  of  fraud  by  showing 
it  was  made  honestly,  in  good  faith,  and  in  discharge  of  her  duty. 
Nor  is  there  a  word  of  evidence  to  show  that  plaintiff's  reliance  upon 
the  record  title  to  this  property,  in  Mrs.  Geoghegan's  name  in  any  way 
influenced  its  action  or  did  it  any  damage,  or  that  she  gave  her  note 
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to  induce  plaintiff  to  withhold  legal  proceedings,  and  it  accepted  the 
same  relying  on  her  ownership  of  the  property.  The  plaintiff's  threat 
was  to  commence  bankruptcy  proceedings,  in  which  event  it  would 
have  shared  equally  with  the  other  creditors,  which  it  is  now  unwill- 
ing to  do. 

The  judgment,  therefore,  will  be  reversed,  with  costs  to  appellants 
to  abide  the  event.  If  plaintiff  desires  to  introduce  additional  evi- 
dence as  to  its  reliance  on  Mrs.  Geoghegan's  ownership  of  the  prop- 
erty, as  to  any  representations  made  to  it  by  her,  or  as  to  the  trans- 
action by  which  she  gave  her  note  as  collateral  security  for  her  hus- 
band's note  by  which  it  can  be  shown  that  the  latter  became  extin- 
guished or  surrendered,  a  new  trial  will  be  ordered.  If  plaintiff  has 
no  further  evidence  on  these  points,  judgment  will  be  entered  in  favor 
of  defendants,  dismissing  the  complaint,  with  costs. 

The  following  findings  of  fact  are  reversed,  as  not  warranted  by  the 
evidence:  Eighth  and  nineteenth — ^as  well  as  all  the  conclusions  of 
law.  If  plaintiff  does  not  desire  a  new  trial  for  the  purposes  herein- 
before indicated,  the  following  findings  of  fact  proposed  by  the  de<end- 
ants  will  be  found:  12  and  14 — and  their  proposed  conclusions  of 
law  I,  II,  III,  and  IV.  The  testimony  stricken  out  by  the  trial  court 
is  to  remain  in  the  record  as  received  in  evidence.    All  concur. 


(173  App.  Div.  686) 

GREEN,  State  CJommlssloner  of  Excise,  v.  CERTAIN  LIQUORS. 
Appeal  of  IN6RASSIA. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Appeal  and  Ebbob  ^=s>907(1) — Scope  of  Review — Recobd  on  AppSAii — 

Pbesuhptions. 

Since  the  opening  is  a  brief  statement  of  the  nature  of  the  action,  the 
issues,  and  the  facts  the  party  exi)€Cts  to  prove,  and  the  proof  must  con- 
form to  the  pleadings,  it  wiU  be  presumed,  in  the  absence  of  the  opening 
from  the  record,  that  it  conformed  to  the  party's  pleading. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  If  2915, 
3673,  3678;   Dec.  Dig.  <e=>907(l).] 

2.  Intoxicating  Liquobs  ^=^247 — ^Nuisance  Pboceedings — Defenses — Unit- 

ed States  LtIcense. 

That  the  owner  of  intoxicating  liquors  has  a  United  States  Ucense  for 
sale  in  quantities  exceeding  five  gallons  is  a  good  defense  to  a  forfeiture 
proceeding  under  Liquor  Tax  Law,  §  33,  as  amended  by  Laws  1913,  c.  614, 
If  the  evidence  shows  that  he  conducted  his  place  according  to  such 
license. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent,  Dig.  §  367 ; 
Dec.  Dig.  €=»247.] 

3.  Intoxicating  Liquobs  ^=»247 — Regulation  and  Taxation — Statutes— 

Constbuction. 

Liquor  Tax  Law  (Ck>nso].  Laws,  c.  34)  §  30,  providing  that  it  is  not  law- 
ful for  one  who  has  not  paid  the  tax  required  by  section  8  to  sell,  offer, 
expose  for  sale,  or  give  away  liquors  in  less  than  five  gallon  quantities, 
must  be  read  with  section  33,  providing  that  liquors  kept  for  sale  or  dis- 
tribution in  violation  of  the  Liquor  Tax  Law  are  forfeited  to  the  state,  so 

^=9For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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that  the  Inquiry  In  a  proceeding  to  forfeit  is  whether  the  liquors  were 
kept  for  the  purpose  of  violating  the  statute. 

[Ekl.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §  367 ; 
Dec  Dig.  <S=>247.] 

4.  Intoxicatino  Liquobs  ^=s»250 — ^Illeqai.  Distribution — Gift. 

A  single  gift  of  liquor  Is  not,  in  and  of  itself,  sufficient  to  prove  an  un- 
lawful purpose  In  keeping  the  liquors,  when  the  person  who  has  them 
has  obtained  a  license  which  Justifies  his  Iceeping  the  same  for  a  lawful 
purpose. 

[Ed.  Note.~For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §§ 
386-3S8;  Dec.  Dig.  <&=5250.] 

5.  iNToxiCATiMo  Liquors  ^=»250 — Iixeqal  Sale — ^Burden  of  Proof. 

The  burden  is  on  the  excise  officer,  seeking  to  forfeit  liquors  under 
Liquor  Tax  Law,  {  33,  to  prove  that  the  intoxicating  liquors,  the  owner  of 
which  has  a  federal  license  to  sell  in  flve-gallon  quantities,  were  kept 
for  the  purpose  of  illegal  sale  in  lesser  quantities. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  g$ 
386-388 ;   Dec.  Dig.  <©=>250.] 

6w  Intoxicating  Liquors  «=»156 — ^Illegal  Distribution — Girr. 

A  gift  of  liquor  is  not  unlawful,  unless  made  with  the  Intent  to  conceal 
an  unlawful  traffic 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  {  153 ; 
Dec  Dig.  <g=5>156.] 

Appeal  from  Trial  Term,  New  York  County. 

Proceeding  by  George  E.  Green,  as  State  Commissioner  of  Excise, 
for  forfeiture  of  liquors  seized  at  1073  First  avenue,  borougii  of  Man- 
hattan, New  York  City.  From  judgment  of  forfeiture,  Gaetona  In- 
grassia,  owner,  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Joseph  Weber,  of  New  York  City,  for  appellant. 

T.  Channon  Press,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  [1]  This  appeal  is  from  a  judgment  declaring 
intoxicating  liquors  seized  under  the  Liquor  Tax  Law  (chapter  39  of 
the  Laws  of  1909,  as  amended  by  chapter  614  of  the  Laws  of  1913)  to 
be  a  nuisance  and  forfeited  to  the  state.  At  the  beginning  of  the 
trial  the  attorney  for  the  plaintiff  moved,  upon  the  opening  of  defend- 
ant's counsel,  for  judgment,  which  motion  was  granted.  The  opening 
is  not  set  out  in  the  record,  but  I  think  the  rule  to  be  applied  is  the 
one  where  a  complaint  is  dismissed  under  similar  circumstances.  This 
rule  is  that  the  opening  is  a  brief  statement  of  the  nature  of  the  action, 
the  issues  to  be  tried,  and  the  facts  which  the  party  expects  to  prove. 
The  proof  must  conform  to  the  pleadings,  and  it  is  to  be  presumed, 
when  such  statement  is  not  set  forth,  that  it  followed  the  pleading 
under  which  it  was  made,  and  it  cannot  be  assumed,  "even  to  support 
a  judgment  on  appeal,  that  the  opening  contained  either  a  fatal  admis- 
sion or  anything  inconsistent  with  the  allegations  of  the  complaint,  as 
that  would  be  opposed  to  its  nature  and  a  departure  from  the  usual 
practice."    Kley  v.  Healy,  127  N.  Y.  555,  28  N.  E.  593. 

[2]  Here  the  answer  contained  denials  which  required  the  plain- 
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tiff  to  prove  the  material  allegations  of  the  complaint.  The  answer 
also  set  up,  affirmatively,  that  the  defendant  was  lawfully  trafficking  in 
liquors  at  the  place  where  they  were  seized,  pursuant  to  the  laws 
of  the  United  States  of  America  for  the  sale  of  liquors  in  quantities 
of  more  than  five  gallons  at  a  time.  This  certainly  would  be  a  good 
defense,  if  the  evidence  showed  that  the  defendant  was  conducting 
the  place  where  the  liquors  were  found  for  sale  and  distribution  of 
liquors  of  more  than  five  wine  gallons  at  a  time. 

[3-8]  The  judgment  is  sought  to  be  sustained  under  section  30  of  the 
Liquor  Tax  Law,  which  provides,  among  other  things,  that  it  shall 
not  be  lawful  for  any  person  who  has  not  paid  a  tax  as  provided  in  sec- 
tion 8  of  the  same  law  to  sell,  offer,  or  expose  for  sale,  or  give  away 
liquors  in  any  quantity  less  than  five  wine  gallons  at  a  time.  But  this 
section  must  be  read  in  connection  with  section  33  of  the  same  law, 
which  provides  in  part: 

"Liquors  stored  or  deposited  in  any  place  In  this  state  ♦  •  •  for  the 
purpose  of  sale  or  distribution  therein,  in  violation  of  the  provisions  of  this 
chapter,  and  the  vessels  in  which  such  liquors  are  contained,  are  declared  to 
t>6  a  nuisance  and  are  forfeited  to  the  state  when  seized." 

So  that  the  question  presented  is  whether  the  liquors  which  were 
seized  were  stored  in  the  place  for  the  purpose  of  selling  or  giving 
them  away  in  less  than  five  gallons  at  a  time.  A  single  gift  of  liquors 
is  not,  in  and  of  itself,  sufficient  to  prove  an  unlawful  purpose  in 
keeping  the  liquors,  when  the  person  who  has  them  has  obtained  a 
license  which  justifies  his  keeping  the  same  for  a  lawful  purpose. 
The  appellant  had  obtained  a  license  from  the  United  States  govern- 
ment which  authorized  him  to  sell  in  quantities  of  more  than  five 
gallons  at  a  time.  His  possession,  therefore,  was  legal,  and  the  liq- 
uors could  not  be  forfeited,  unless  his  purpose  was  to  dispose  of  them 
in  quantities  of  less  than  five  gallons  at  a  time.  The  burden  of  prov- 
ing that  fact  was  upon  the  plaintiff.  The  statute  is  a  drastic  one,  and, 
before  one's  property  can  be  confiscated  under  it,  clear  and  satisfac- 
tory proof  of  its  violation  must  be  presented.  The  fact  that  the  appel- 
lant gave  away  one  gallon  of  wine,  under  the  circumstances  indicated 
by  the  learned  justice  who  presided  at  the  trial,  did  not  establish  that 
liquors  were  kept,  stored,  or  deposited  by  the  claimant  for  the  pur- 
pose of  an  unlawful  sale  or  disposition.  A  gift  of  liquors  is  not  un- 
lawful unless  made  with  the  intent  to  conceal  an  unlawful  traffic. 
There  is  no  proof  that  this  gift  was  for  that  purpose. 

The  judgment  appealed  from,  therefore,  is  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  event    All  concur. 
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(96  Mlsc  Rep.  286) 

SMITH  V.  LISTMAN. 
(Supreme  (3ourt,  Trial  Term,  Albany  County.    July  16,  1916.) 

1.  MirinciPAL   Corporations   ^=s»705(10) — ^Injubt  from   Automobile — Con- 

tributory Nbolioence. 

A  boy  who  jumped  from  the  rear  end  of  a  cart,  where  he  was  riding 
by  permission,  looked  up  the  street,  saw  an  automobile,  and  walked  or 
ran  Into  its  side,  was  negligent. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {§ 
1515,  1517;    Dec.  Dig.  <5=>705(10).] 

2.  MuNiciPAi.  Corporations  <$=»706(3) — Injuries  from  Automobile — ^Freb- 

DOM  FROM  Contributory  Negligence — ^Burden  of  Proof. 

In  a  boy's  action  for  personal  injuries,  when  he  walked  or  ran  into  an 
automobile,  plaintiff  must  prove  his  freedom  from  contributory  negli- 
gence by  a  preponderance  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f 
1518 ;   Dec.  Dig.  ^=»706(3).] 

3.  New  Trial  ^=s>70 — Motion  to  Set  Aside  Verdict — Duty  of  Court. 

On  motion  to  set  aside  a  verdict,  as  against  the  evidence,  the  trial  court 
must  judicially  determine  whether  the  evidence  sustains  the  verdict,  and 
if,  after  a  careful  review,  it  Is  found  that  the  weight  of  evidence  cannot 
justify  or  sustain  the  verdict,  it  is  the  duty  of  the  court  to  set  the  ver- 
dict aside  as  unhesitatingly  as  it  would  otherwise  sustain  it. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  S§  142,  143 ;  Dec 
Dig.  <5=>70.] 

Action  by  Herman  Smith,  an  infant,  by  Herman  William  Smith, 
his  guardian  ad  litem,  a^inst  Herbert  E.  Listman.  On  motion  to  set 
aside  a  verdict  for  plaintiff.    Verdict  set  aside,  and  new  trial  granted. 

H.  J.  Diekman,  of  Albany  (Crawford  &  Cogan  and  Henry  J.  Craw- 
ford, all  of  Albany,  of  counsel),  for  plaintiff. 

Visscher,  Whalen  &  Austin,  of  Albany  (H.  Le  Roy  Austin,  of  Al- 
bany, of  counsel),  for  defendant. 

RUDD,  J.  The  question  which  seems  to  be  uppermost  in  the  con- 
sideration of  the  motion  to  set  aside  the  verdict,  as  against  the  evi- 
dence, is  that  phase  of  the  case  which  arises  under  the  evidence  with 
reference  to  the  character  of  proof  by  the  plaintiff  as  to  the  boy's 
freedom  from  negligence  at  the  time  of  the  accident. 

The  boy  jumped  from  the  rear  of  a  cart,  upon  which  he  had  been 
riding  by  permission  of  the  driver.  The  cart  was  proceeding  in  the 
street  car  track  northerly  on  Broadway,  and  came  to  a  point  nearly 
opposite  Bonheim  street,  which  street  does  not  intersect  or  cross  Broad- 
way, but  which  begins  on  the  westerly  range  of  Broadway  and  runs 
westerly  from  that  point.  The  boy's  home  being  on  Bonheim  street, 
he  jumped  down  from  the  rear  of  the  moving  cart,  upon  which  he 
had  been  riding,  crossed  the  south-bound  street  railway  track,  took 
three  or  four  steps,  and  came  into  collision  with  the  left  side  of 
defendant's  automobile  as  it  was  proceeding  southerly  on  Broadway. 
The  distance  from  westerly  rail  to  westerly  curb  is  10.85  feet. 

[1]  The  boy  says  that  he  looked  up  Broadway,  saw  the  automo- 
bile, and  then  walked  slowly  across  the  street.     Whether  he  walked 
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slowly,  or  went  at  a  gait  faster  than  a  walk,  or  even  if  he  ran,  con- 
cerning which  there  seems  to  be  some  dispute  in  the  evidence,  he  saw 
the  automobile  coming;  and  when  he  walked  or  ran  into  the  side  of 
the  automobile,  striking  the  rear  left  side  and  mud  guard,  he  surely- 
contributed  to  the  injury  which  he  sustained  by  reason  of  the  col- 
lision. 

We  will  not  consider  the  alleged  negligence  of  the  defendant  in 
driving  his  car.  Whether  the  driver  of  an  automobile  has  reason  to 
believe  that  a  person,  boy  or  man,  may  jump  from  the  rear  end  of  a 
moving  cart  and  go  immediately  in  front  of  or  alongside  of  an  auto- 
mobile, is  a  question  which  it  is  not  necessary  here  to  determine. 

[2]  This  court  has  read  with  great  care  the  testimony  on  the  phase 
of  the  case  which  seems  to  this  court  controlling,  and  that  is  on  the 
question  of  freedom  from  contributory  negligence  on  the  part  of  the 
boy.  This  plaintiff  must  prove  such  freedom  by  a  preponderance  of 
evidence.  The  record  does  not  sustain  the  plaintiff  with  that  degree 
of  proof  which  is  necessary  in  order  that  this  verdict  may  be  sustained. 

There  was  a  question  properly  to  be  submitted  to  the  jury  in  the 
opinion  of  the  court.  The  plaintiff's  counsel,  in  the  brief  here  sub- 
mitted, on  the  question  of  defendant's  alleged  negligence,  contend^s 
that  the  automobile  driven  by  the  defendant  should  have  gone  close 
to  the  westerly  curb  on  Broadway,  and  if  it  had  been  so  driven  "the 
boy  would  have  had  an  opportunity  to  see  the  automobile  after  he 
came  out  from  behind  the  wagon."  But  the  proof  is  that  the  boy 
did  see  the  automobile  coming,  when  he  looked  northerly  along  Broad- 
way toward  Troy ;  in  fact  he  saw  it  twice — first,  when  he  was  on  tlie 
track,  down  by  the  first  pole,  as  he  described  it  (stenographer's  min- 
utes, page  124)  south  of  Bonheim  street.  He  saw  the  automobile  "up 
the  road  when  I  looked  the  first  time"  (page  125). 

The  wagon  was  then  driving  on  the  north-bound  street  railway  track, 
the  boy  was  riding  on  the  tail  end  of  the  wagon,  with  his  back  to  the 
driver  and  his  feet  hanging  down  over  the  rear  end  of  the  wagon, 
and  he  saw  the  automobile  by  looking  around  when  the  wagon  got  up 
to  Bonheim  street  (page  111).  He  said  he  looked  arovind  and  saw  the 
automobile  coming;  tiben  "I  went  a  little  further  and  got  in  the  mid- 
dle of  the  street" — that  is,  Bonheim  street — "and  I  looked  around 
again,  and  he  was  on  where  the  car  switches" ;  that  is,  the  automobile 
was  north  of  where  the  boy  was,  at  the  switch  or  cross-over.  Then 
the  boy  got  off  the  wagon,  and  thought  he  had  time  to  cross.  He 
got  off  the  cart  at  about  the  middle  of  Bonheim  street,  and  started 
from  behind  the  cart,  upon  which  he  had  been  riding,  crossing  the 
south-bound  track  of  the  street  railway,  and  went  into,  as  above 
stated,  the  side  of  the  automobile.  It  was  not,  therefore,  necessary, 
so  far  as  the  boy's  conduct  was  concerned,  that  the  automobile  should 
be  over  by  the  westerly  curb  on  Broadway  in  order  that  the  boy  might 
see  it,  because  the  boy  saw  it  twice,  and,'  seeing  it  coming,  he  dropped 
off  of  the  rear  end  of  the  truck  and  walked  or  ran  into  the  automobile. 

There  seems,  therefore,  certainly  to  be  a  failure  on  the  part  of  the 
plaintiff  to  sustain  the  burden  which  is  upon  him  to  show  that  the 
boy's  conduct  did  not  contribute  in  any  way  to  the  accident.    The  jury 
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passed  upon  this  question,  of  course ;  but  it  did  not  pass  upon  it  in  ac- 
cordance with  the  weight  of  the  evidence.  They  were  instructed  so  to 
pass. 

The  plaintiffs  counsel  is  good  enough  in  his  brief  here  submitted 
to  say  that  the  charge  made  by  the  court  was  reasonably  clear  and 
explicit  and  fair.  There  is  no  indication  of  particular  bias  or  preju- 
dice or  willfulness  on  the  part  of  the  jury;  that  is  not  necessary. 

[3]  The  power  given  to  a  trial  court  to  review,  under  a  motion  to 
set  aside  a  verdict  as  against  the  evidence,  is  intended  to  place  upon 
the  trial  court  a  burden  of  responsibility  which  it  must  not  shirk.  It 
must  judicially  determine  whether  the  evidence  sustains  the  verdict.  If 
it  does,  it  must  fearlessly  and  unhesitatingly  say  so  by  a  denial  of  the 
motion ;  and  if,  in  the  opinion  of  the  court,  after  a  careful  review  of 
the  evidence,  it  is  found  that  the  weight  of  evidence  does  not  justify  or 
sustain  the  verdict,  it  is  the  duty  of  the  court  to  set  the  verdict  aside 
as  unhesitatingly  as  it  would  otherwise  sustain  the  verdict. 

In  order  that  there  may  be  no  question  or  doubt  before  the  ap- 
pellate court  as  to  what  governs  in  the  decision  of  this  motion,  the 
court  says  that  the  verdict  is  contrary  to  the  evidence,  in  that  it  is 
not  in  accordance  with  the  weight  of  evidence  on  the  question  of 
the  freedom  from  negligence  on  the  part  of  the  boy  contributing  to 
the  injury. 

The  verdict  is  set  aside,  and  a  new  trial  is  granted.  An  order  may 
be  entered  accordingly. 


(173  App.  Dlv.  703) 

SAN  LUCAS  et  aL  v.  BORNN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Ldotation  of  Actions  «=>55(1) — Running  of  STAXtrnE — Conversion. 

Plaintiffs  sold  hats  to  defendants  and  defendants  rejected  the  ship- 
ment, though  they  honored  drafts  for  the  purchase  price.  The  amounts 
of  the  drafts  were  deducted  from  the  purchase  price  of  subsequent  ship- 
ments, but  defendants,  having  pledged  the  hats  first  received,  failed  to 
return  them  as  directed.  Held  that,  though  plaintiffs  did  not  know  of  the 
pledge  of  the  hats,  yet  their  right  of  action  to  recover  for  the  conversion 
arose  on  defendants'  failure  to  make  return  as  directed,  and  the  six-year 
statute  of  limitations  then  began  to  run. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  §  299 ; 
Dec.  Dig.  <g=>55(l).] 

2.  Appeal  and  Ebbob  «=»1173(2) — Review — ^Necesbitt  of  Appeal. 

Where  only  one  of  the  two  defendants  against  whom  judgment  was 
rendered  appealed,  the  judgment,  though  erroneous,  will  be  reversed  only 
as  to  the  appealing  defendant. 

[Ed.  Note. — ^For  other  eases,  see  Appeal  and  Error,  Cent  Dig.  §§  456S, 
4656;    Dec  Dig.  <9=»U73(2).J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Humberto  San  Lucas  and  others  against  Carlos  A.  Bornn, 
impleaded  with  Bornn  &  Co.  and  another.  There  was  a  judgment 
for  plaintiifs  against  the  first-named  defendant  and  the  corporate  de- 
fendant, and,  a  motion  for  new  trial  on  the  ground  of  newly  discov- 
ered evidence  being  denied,  the  first-named  defendant  separately  ap- 
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pealed.  Judgment  reversed,  and  order  affirmed,  as  tx>  the  appealing  de- 
fendant. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Frederic  C.  McLaughlin,  of  New  York  City,  for  appellant. 

Jacob  Friedman,  of  New  York  City,  for  respondents. 

Mclaughlin,  J.  The  appeals  are  from  a  judgment  in  favor  of 
the  plaintiffs,  entered  upon  a  decision  after  trial  at  Special  Term  and 
an  order  denying  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

The  action  was  brought  to  recover  the  value  of  certain  hats  deliv- 
ered by  the  plaintiffs  to  Bornn  &  Co.,  a  domestic  corporation,  and  for 
an  accounting.  The  answer  denied  the  material  allegations  of  the 
complaint,  and  set  up  as  an  affirmative  defense  that  the  cause  of  action 
stated  did  not  accrue  within  six  years  before  the  commencement  of  the 
action.  At  the  trial  the  complaint  was  dismissed  as  to  one  of  the 
defendants,  and  the  plaintiffs  had  judgment  against  the  other  two, 
from  which  Carlos  A.  Bornn  appeals. 

From  the  evidence  it  appears  that  in  the  year  1907  the  plaintiffs 
were  copartners  doing  business  in  Ecuador,  and  the  defendant  Bornn, 
&  Co.  was  engaged  in  business  in  New  York  City ;  Frank  Bornn  being 
president,  and  Carlos  A.  Bornn  vice  president.  Bornn  &  Co.,  for 
some  time  prior  to  1907,  had  had  business  relations  with  the  plain- 
tiffs, and  in  April  of  that  year  ordered  from  them  a  trial  shipment  of 
hats,  which  were  delivered,  accepted,  and  paid  for.  At  different  times' 
between  July  19  and  August  16,  1907,  plaintiffs  delivered  to  Bornn 
&  Co.  eight  cases  of  hats,  of  the  value  of  $2,960,  which,  for  con- 
venience, may  be  termed  the  first  shipment.  Prior  to  the  receipt  of 
the  last  three  cases,  Bornn  &  Co.  had  notified  the  plaintiffs  by  letter 
that  it  rejected  the  five  cases  theretofore  delivered,  and  it  would  hold 
the  same  for  plaintiffs'  account,  at  the  same  time  asking  what  disposi- 
tion to  make  of  them.  It  consented  to  honor  drafts  drawn  by  plain- 
tiffs therefor  only  because  of  prior  cable  communications  in  which 
plaintiffs  agreed  to  reimburse  Bornn  &  Co.  for  the  sums  so  expended. 
Subsequently  drafts  covering  all  the  eight  cases  and  aggregating  $2,- 
960  were  accepted  and  paid  by  Bornn  &  Co.  On  August  16,  1907, 
Bornn  &  Co.  pledged  two  of  the  cases  as  collateral  security  for  the 
payment  of  loans.  Three  more  cases  were  pledged  on  September  9, 
1907,  and  the  other  three  cases,  making  up  the  balance  of  the  ship- 
ment, were  pledged  on  May  20,  1908.  The  hats  were  in  a  bonded 
warehouse,  and  the  pledges  were  made  by  delivery  of  the  warehouse 
receipts. 

On  December  2,  1907,  Bornn  &  Co.  wrote  plaintiffs,  demanding 
reimbursement  for  the  sum  of  $2,990  expended  by  it  in  paying  plain- 
tiffs' drafts  and  for  cable  messages,  and  reiterating  its  rejectment  of 
the  entire  shipment,  and  its  readiness  to  reship  the  goods  when  and 
as  directed  by  plaintiffs.  In  response  to  this  letter  plaintiffs  requested 
that  the  goods  be  sent  to  a  firm  in  Valparaiso,  to  which  request  Bornn 
&  Co.  replied,  on  January  24,  1908,  that  the  first  shipment  was  in  the 
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custom  house  and  would  be  reshipped  as  requested  by  plaintiffs  upon 
confirmation  by  them  of  a  prior  assurance  that  the  value  of  their 
future  shipments  should  be  applied  to  the  payment  of  their  account ; 
i.  e.,  the  sum  expended  by  Bomn  &  Co.  in  honoring  the  drafts  re- 
ferred to,  and  freight,  storage,  insurance,  and  interest  charges. 

Thereafter  Bornn  &  Co.  received  from  the  plaintiffs,  at  different 
times,  hats  of  the  aggregate  value  of  $3,990,  of  which  $3,347.86  was 
applied  by  Bornn  &  Co.  to  reimburse  itself  for  the  moneys  advanced 
in  pa3mient  of  the  drafts.  On  April  1,  1908,  plaintiffs  made  another 
demand  for  the  return  of  the  first  shipment,  by  a  letter  to  which,  so 
far  as  appears,  Bornn  &  Co.  did  not  reply.  On  the  10th  of  Novem- 
ber following  Bomn  &  Co.  made  an  assignment  for  the  benefit  of 
creditors,  and  some  time  thereafter  became  bankrupts.  Plaintiffs  were 
advised  of  the  failure  by  the  appellant  in  a  letter  dated  November 
30,  1908. 

[1]  This  action  was  commenced  on  the  18th  of  March,  1915.  At 
the  trial  plaintiffs  failed  to  establish  that  the  defendant  Frank  Bomn 
had  any  personal  connection  with  or  knowledge  of  the  foregoing  trans- 
actions, and  accordingly  the  complaint  was  dismissed  as  to  him.  But 
it  did  appear  that  the  appellant  Carlos  A.  Bomn  was  the  person  who, 
on  behalf  of  Bomn  &  Co.,  took  full  charge  of  the  business  transacted 
with  the  plaintiffs,  and  he  was  held  liable  equally  with  the  corpora- 
tion for  the  value  of  the  first  shipment,  together  with  the  charges, 
etc.  The  trial  court  also  held  that  the  wrongful  conversion  of  plain- 
tiffs' property  by  the  failure  to  return  upon  demand  was,  in  effect,  a 
fraud  which  entitled  plaintiffs  to  treat  the  wrongdoers  as  trustees, 
and  to  make  them  liable  to  account  under  the  principles  enunciated  in 
Lightfoot  V.  Davis,  198  N.  Y.  261,  91  N.  E.  582,  29  L.  R.  A.  (N. 
S.)  119,  139  Am.  St.  Rep.  817,  19  Ann.  Cas.  747,  and  Clarke  v.  Gil- 
more,  149  App.  Div.  445,  133  N.  Y.  Supp.  1047. 

I  do  not  think  these  authorities  have  any  application  whatever  to 
the  facts  as  established  at  the  trial.  In  the  Lightfoot  Case  the  plain- 
tiff, in  1875,  owned  certain  school  bonds,  which,  together  with  a  mem- 
orandum with  reference  to  the  same,  were  stolen  from  him  by  his 
father-in-law.  He  had  originally  bought  the  bonds  through  his  father- 
in-law,  who,  when  notified  of  the  loss,  said  he  would  try  and  notify 
the  districts  of  the  loss  and  stop  payment.  The  bonds  matured  a 
few  years  later,  and  the  interest,  as  it  accrued,  and  the  principal  were 
collected  by  the  father-in-law.  Upon  his  death,  which  occurred  in 
1899,  there  was  found  among  his  papers  the  memorandum  with  ref- 
erence to  the  bonds,  and  an  examination  of  his  books  showed  he  had 
collected  the  interest  and  principal.  Upon  discovery  of  these  facts  the 
plaintiff  brought  an  action  against  the  administrator  with  the  will 
annexed  of  the  deceased,  asking  judgment  that  defendant  account  for 
and  pay  over  to  him  the  amount  of  the  bonds  and  the  income  thereof, 
if  it  could  be  traced,  and,  if  it  could  not,  that  he  have  judgment  against 
the  defendant  as  administrator  for  a  certain  amount.  It  was  held 
that  an  action  for  the  original  taking  of  the  bonds  was  barred  by  the 
statute  of  limitations,  but  under  the  Code  of  Civil  Procedure  (section 
382,  subd.  5)  an  action  in  equity,  based  on  fraud,  might  be  brought 
within  six  years  after  the  discovery  of  the  fraud. 
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In  the  Clarke  Case  the  plaintiff,  as  executor  of  and  trustee  under  a 
will,  with  his  coexecutors  and  trustees,  held  certain  shares  of  stock, 
and,  having  no  available  funds  to  protect  the  value  of  the  same,  which 
was  in  danger  of  being  destroyed,  entered  into  a  contract  with  the 
defendant,  who  agreed,  after  an  assignment  of  the  stock  to  him,  to 
institute  legal  proceedings  to  protect  the  same,  and,  if  possible,  to 
realize  and  recover  the  value  thereof,  and  to  pay  to  the  plaintiffs  a 
stipulated  sum,  less  the  amount  of  the  disbursements.  Within  three 
years  after  the  date  of  the  contract  the  defendant,  without  instituting 
legal  proceedings  of  any  kind,  sold  the  stock  for  much  more  than  the 
sum  stipulated.  He  fraudulently,  however,  concealed  the  fact  of  the 
sale  from  the  trustees,  and  induced  them  to  believe  that  the  stock  had 
not  been  sold  by  him,  but  liad  become  valueless,  and  they  did  not  learn 
of  the  sale  until  more  than  eight  years  thereafter.  It  was  held  that 
an  action  could  be  maintained  in  equity  for  an  accounting  and  that  the 
six-year  statute  of  limitations  was  no  defense ;  that  the  concealment 
and  disposition  on  the  part  of  defendant  constituted  a  fraud,  and, 
when  discovered,  gave  to  the  trustees  a  cause  of  action  which  could  be 
enforced  in  equity  for  fraudulent  concealment. 

In  the  present  case  the  hats  in  question  came  rightfully  into  the  pos- 
session of  Bornn  &  Co.  It  refused  to  accept  them,  and  so  notified 
the  plaintiffs,  at  the  same  time  saying  it  would  dispose  of  them  as  they 
might  direct.  Subsequently  plaintiffs  notified  Bornn  &  Co.  to  reship 
the  hats  to  a  party  named  in  Valparaiso.  This  it  failed  to  do.  It  is 
true  it  could  not  return  the  hats,  for  the  reason  it  had  previously 
pledged  them  as  security  for  loans,  but  when  the  corporation  had 
received  other  hats,  and  applied  them  towards  the  payment  of  the 
drafts  which  it  had  honored,  and  the  expenses  connected  therewith,  at 
that  moment  at  least  it  became  obligated  to  comply  with  the  plaintiffs' 
demand  and  return, the  hats,  and  its  failure  to  do  so  constituted  a 
conversion  of  them.  There  was  no  concealment  of  the  fact  that  the 
hats  were  not  returned.  The  only  thing  that  the  plaintiffs  did  not 
know,  after  the  refusal  to  return,  was  that  they  had  been  pledged. 
But  this  was  of  no  importance.  That  fact  did  not  prevent  the  stat- 
ute of  limitations  running  against  them.  Bornn  &  Co.  had  converted 
the  hats,  and,  having  converted  them,  plaintiffs  had  the  right  to  main- 
tain an  action  for  their  value,  on  the  theory  that  title  had  thereby 
passed  to  the  corporation.  But  such  action  had  to  be  commenced 
within  six  years  after  the  fact  of  the  conversion  became  known  to 
the  plaintiffs.  Such  action  was  not  commenced  within  that  time,  and 
for  that  reason  the  six-year  statute  of  limitations  was  a  complete  bar 
to  its  maintenance. 

[2]  If  this  conclusion  be  correct,  then  it  follows  that  the  complaint 
should  also  have  been  dismissed  as  to  all  the  defendants.  But,  as  only 
Carlos  A.  Bornn  has  appealed,  the  judgment  is  modified,  by  disijiissihg 
the  complaint  as  to  him.  The  order  to  be  entered  herein,  which  will 
be  settled  on  notice,  should  contain  the  necessary  modifications  of  the 
findings. 

The  reversal  of  the  judgment  and  dismissal  of  the  complaint  as  to 
the  appellant  renders  of  no  importance  his  appeal  from  the  order 


Digitized  by 


GooQle 


Sup.  Ct.)  BEATTY   V.  BOSENBERa  135 

denying  the  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence.    It  is  sufficient  to  say  that  upon  consideration  it  appears  that 
the  motion  was  properly  denied,  and  such  order  is  therefore  affirmed, 
with  $10  costs  and  disbursements. 
Settle  order  on  notice.    All  concur. 


(173  App.  Div.  016) 

BEATTY  V.  ROSBNBBRO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10.  1916.) 

1.  Tbial  ^=s>139(1) — Submission  of  Cask  to  Jubt. 

The  trial  court  should  have  submitted  a  question  of  fact  to  the  jury, 
If  there  was  any  evidence  In  the  case  which  Justified  a  finding  In  behalf 
of  plaintiff,  which  It  would  not  have  been  the  duty  of  the  court  to  set 
asid^  as  against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  i§  882,  333,  338-341 ; 
Dec.  Dig.  «e=5>139(l).] 

2.  EXEGUTOBS  AND  ADHINISTRATORS  «=9l34 — ^ASSUHING   DBGBDKNT'S  liBASE.         ' 

An  administrator,  who  went  to  the  apartment  of  deceased  twice,  first* 
to  ascertain  what  personal  property  decedent  had  left  and  to  look  after 
papers  relating  to  the  estate,  and,  second,  with  the  transfer  tax  appraiser 
to  take  an  inventory  and  appraisal,  the  widow  occupying  the  premises  by 
common  consent,  the  administrator  permitting  her  to  use  decedent's  fur- 
niture, did  not  take  possession  of  the  premises  under  decedent's  lease  and 
continue  in  possession  thereunder. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §  550;   Dec.  Dig.  «=»134.] 

a  Executors  and  Administrators  €=>134— Disavowal  of  Lease. 

An  administrator  Is  not  bound  to  do  any  affirmative  act  to  surrender  or 
disavow  the  decedent's  lease. 

[Ed.  Nota — ^For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  I  550;  Dec.  Dig.  <e=5>134.1 

4.  Appeal  and  Error  <fts»1061(4)— Harmless  Error. 

In  a  landlord's  action  against  his  deceased  tenant's  administrator, 
though  there  was  evidence  that  the  administrator  continued  in  possession 
of  the  premises  and  adopted  the  lease,  sufficient  to  go  to  the  Jury,  error 
in  denying  plaintiff's  motion  to  go  to  the  Jury  Jield  harmless,  in  view  of 
the  evidence,  and  of  a  previous  verdict  for  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  (  4^11  ; 
Dec.  Dig.  «=>1061(4).] 

Dowling  and  Davis,  JJ.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Robert  A.  Beatty  against  Gustav  L.  Rosenberg,  otherwise 
known  as  Gus  L.  Rosenberg,  individually  and  as  administrator,  etc. 
From  a  determination  of  the  Appellate  Term,  affirming  a  judgment 
of  the  City  Court  for  defendant,  and  an  order  denying  plaintiff's  mo- 
tion for  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWUNG,  and  DAVIS,  JJ. 

Stanley  Holcomb  Molleson,  of  New  York  City,  for  appellant. 
John  6.  Doyle,  of  New  York  City,  for  respondent. 

•rsFor  ottiiar  cmsts  Me  lame  topic  A  KEY-NUMBER  Id  all  Key -Numbered  DlgesU  &  Indexes 


Digitized  by 


GooQle 


136  160  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

SCOTT,  J.  The  nature  of  the  action  and  its  history  down  to  the 
present  time  have  been  fully  stated  by  Mr.  Justice  DAVIS,  and  it  will 
be  unnecessary  to  repeat  them  in  detail. 

[1]  The  crucial  question  of  fact,  asserted  by  plaintiff  and  denied 
by  the  defendant,  is  whether  or  not  defendant,  who  was  the  adminis- 
trator of  his  deceased  brother,  the  tenant,  after  his  brother's  death 
entered  upon  and  took  possession  of  the  premises  under  the  lease,  and 
continued  to  hold  them,  not  only  for  the  term  of  the  lease,  but  for  a 
period  of  time  after  the  lease  had  expired.  It  appears  probable  that 
the  more  important  part  of  this  question  is  whether  or  not  defendant 
held  over  after  the  expiration  of  the  term.  One  jury  had  found  that 
defendant  did  not  enter  upon  and  take  possession  of  the  lease,  and, 
of  course,  if  he  did  not,  he  could  not  have  held  over.  A  justice  of 
the  City  Court,  sitting  as  a  trier  of  the  fact,  has  arrived  at  the  same 
conclusion.  We  are  now  asked  to  send  the  case  back  for  yet  a  third 
trial,  because  the  justice  who  presided  at  the  second  trial  should  have 
submitted  the  question  to  the  jury.  There  is  no  doubt  that  he  should 
have  so  submitted  it,  if  there  had  been  any  evidence  in  the  case  which 
would  have  justified  a  finding  in  behalf  of  plaintiff  which  it  would  not 
have  been  the  instant  duty  of  the  court  to  set  aside  as  against  the 
evidence. 

[2,3]  The  whole  controversy  turns  upon  the  question  whether  or 
not  defendant  took  possession  under  the  lease  and  continued  in  pos- 
session thereunder.  Legget  v.  Pelletreau,  213  N.  Y.  237,  107  N.  E. 
509.  In  our  opinion  it  is  quite  clear  that  he  did  not.  It  is  true  that 
he  demanded  admission  to  the  apartment,  and  that  he  went  there 
twice ;  but  it  is  evident  that  his  purpose  in  so  doing  was  to  ascertain 
what  personal  property  decedent  had  left,  and  to  look  for  papers  re- 
lating to  the  estate.  The  second  visit  was  with  the  transfer  tax  ap- 
praiser, and  was  apparently  for  the  purpose  of  making  an  inventory 
and  appraisal.  These  visits  were  within  his  right  and  duty  as  ad- 
ministrator, and  cannot  properly  be  construed  as  an  adoption  of  the 
lease.  He  was  not  bound  to  do  any  affirmative  act  to  surrender  or 
disavow  the  lease.  The  actual  occupant  of  the  premises  during  the 
period  for  which  it  is  sought  to  hold  defendant  personally  was  the 
widow  of  the  decedent.  There  is  nothing  to  indicate  that  defendant 
put  her  into  possession,  or  kept  here  there.  She  appears  to  have  re- 
mained by  common  consent.  Defendant,  as  administrator,  apparently 
permitted  her  to  use  the  furniture  belonging  to  the  estate;  but  this 
falls  far  short  of  a  personal  assumption  of  her  tenancy.  As  to  the 
period  after  the  lease  expired,  there  is  not  a  scintilla  of  evidence  upon 
which  to  hold  the  defendant. 

[4]  While  we  agree  with  Mr.  Justice  DAVIS  that  plaintiff  was  not 
too  late  in  his  motion  to  go  to  the  jury,  and  that  the  court  erred  in 
denying  his  motion  to  that  effect,  we  think,  for  the  reasons  above  out- 
lined, that  the  error  was  harmless. 

The  determination  appealed  from  should  be  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  McLAUGHLIN,  J.,  concur. 
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DAVIS,  J.  (dissenting).  This  action  was  brought  in  the  City  Court 
of  New  York  against  the  defendant  individually  and  as  administra- 
tor of  Julius  L.  Rosenberg  to  recover  rent  due  for  a  flat  in  premises 
No.  509  West  112th  street,  New  York,  for  the  period  from  October, 

1913,  to  February,  1915,  amounting  to  $765,  less  $50  paid  on  account. 
Defendant's  intestate  entered  upon  the  premises  in  question  under  a 
written  lease  made  by  the  plaintiff  as  landlord  for  a  term  of  one  year, 
beginning  October  1,  1913,  at  an  annual  rental  of  $540,  payable  in 
equal  monthly  installments  in  advance  on  the  1st  of  each  month.  The 
lessee,  Julius  L.  Rosenberg,  died  November  7,  1913,  without  having 
paid  any  rent  for  these  premises.  The  defendant  was  appointed  ad- 
ministrator of  the  deceased,  receiving  his  letters  November  29,  1913, 
and  the  complaint  alleges  that  thereupon  the  defendant  entered  upon 
and  took  possession  of  the  premises  under  the  lease,  and  remained  in 
actual  possession  and  occupation  under  the  lease  down  to  and  includ- 
ing October  1,  1914,  and  thereiafter  continued  to  remain  in  possession 
and  occupancy  of  the  premises  from  October  1,  1914,  down  to  the 
beg^ning  of  this  action,  and  that  the  defendant  thereby  elected  to  con- 
tinue in  his  tenancy  for  a  term  of  another  year  from  October  1, 

1914,  upon  the  same  terms  and  rental  as  specified  in  the  written  lease. 
All  of  the  allegations  are  denied  in  the  answer. 

The  plaiijtiff  recovered  a  judgment  for  $537.07  upon  a  verdict  di- 
rected against  defendant  as  administrator  for  the  rent  of  the  de- 
mised premises  during  the  term  of  the  lease;  that  is,  from  October  1, 
1913,  to  October  1,  1914.  At  this  same  trial  the  court  required  the 
jury  to  answer  the  question  whether  the  defendant  took  possession  of 
the  intestate's  apartment  between  November  1,  1913,  'ana  the  30th  of 
September,  1914.  The  jury  having  answered  in  the  negative,  the 
court  thereupon  directed  a  verdict  against  the  plaintiff  in  favor  of 
the  defendant  individually.  But  upon  the  plaintiff's  motion  this  latter 
verdict  was  set  aside  and  a  new  trial  granted,  the  court  having  con- 
cluded that  the  finding  of  the  jury  was  against  the  weight  of  evidence. 
From  the  order  setting  aside  the  verdict,  the  defendant  appealed  in- 
dividually to  the  Appellate  Term.  The  order  was  affirmed,  and  in  due 
time  a  new  trial  was  had  of  the  issues  between  the  plaintiff  and  de- 
fendant individually,  and  resulted  in  the  direction  of  a  verdict  for 
the  defendant  individually  against  the  plaintiff.  Judgment  was  there- 
upon entered  November  24,  1915,  in  favor  of  the  plaintiff,  and  against 
the  defendant  as  administrator  for  $537.07  on  the  verdict  directed 
by  the  judge  who  presided  at  the  first  trial,  and  in  favor  of  the  de- 
fendant individually  for  the  sum  of  $125.70  costs  on  the  verdict  di- 
rected at  the  second  trial.  Thereafter  the  plaintiff  appealed  to  the 
Appellate  Term  from  that  portion  of  the  judgment  in  favor  of  the 
defendant  individually.  The  judgment  was  affirmed,  with  costs,  and 
the  plaintiff  by  permission  now  appeals  to  this  court  from  the  deter- 
mination of  the  Appellate  Term. 

Throughout  the  trial  the  plaintiff  contended,  and  submitted  evidence 
to  support  his  contention,  that  the  defendant  entered  into  possession 
of  the  premises  leased  to  his  intestate,  and  thereafter  held  over  beyond 
the  term  of  the  lease,  and  thus  became  liable  personally  for  the  rent 
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falling  due  thereunder.  Legget  v.  Pelletreau,  213  N.  Y.  237,  107 
N.  E.  509;  McAdam,  Landlord  &  Tenant  (4th  Ed.)  p.  261.  At  the 
close  of  the  trial  there  was  a  strongly  contested  issue  of  fact  before  the 
court  as  to  whether  or  not  the  defendant  had  entered  upon  and  taken 
possession  of  the  premises  in  December,  1913,  and  continued  in  oc- 
cupation under  the  lease  down  to  October  1,  1914,  and  whether  or  not 
thereafter  the  defendant  remained  in  possession  down  to  the  time  of 
the  beginning  of  this  action.  It  is  unnecessary  to  refer  in  detail  to 
the  evidence  in  support  of  and  against  the  plaintiff's  claim.  It  is  suf- 
ficient to  say  that  the  issue  was  material,  and  there  was  enough  evi- 
dence to  carry  the  case  to  the  jury.  At  the  close  of  the  trial  both 
sides  moved  for  the  direction  of  a  verdict ;  the  plaintiff,  in  the  event 
of  the  denial  of  his  motion,  reserving  the  right  to  move  to  go  to  the 
jury  upon  the  issues  mentioned  above. 

It  appears  from  the  record  of  the  trial  that  the  learned  trial  judge 
took  the  view  that,  the  plaintiff  and  defendant  having  both  moved  for 
the  direction  of  a  verdict,  neither  party,  in  the  event  of  the  denial  of 
his  motion,  could  be  allowed  to  go  to  the  jury  upon  any  question. 
Although  the  record  is  somewhat  fragmentary  as  to  the  special  issue 
upon  which  plaintiff  asked  to  go  to  the  jury,  this  condition  was  not 
due  to  the  plaintiff's  fault,  but  rather  to  the  strongly  held  opinion  of 
the  court  that,  both  sides  having  moved  for  a  direction,^  all  the  issues 
of  fact,  as  well  as  of  law,  were  left  to  his  final  decision,  and  that 
thereafter  neither  party  had  the  right  to  go  to  the  jury  upon  any  issue 
in  the  case.  It  is  quite  clear  from  the  record  that  the  plaintiff's  mo- 
tion for  a  direction  was  denied,  and  that  thereafter  he  asked  to  go 
to  the  jury  on  a  specified  issue,  and  this  request  was  denied.  In  view 
of  the  state  of  the  evidence,  we  think  the  court  should  have  granted 
the  request  of  the  plaintiff  to  have  the  jury  decide  the  question  of  fact 
raised  by  the  pleadings  and  the  evidence  as  to  whether  or  not  the 
defendant  went  into  possession  of  the  premises  and  continued  therein 
down  to  October  1,  1914.  Kinner  v.  Whipple,  198  N.  Y.  585,  92 
N.  E.  1088;  Id.,  128  App.  Div.  736-742,  113  N.  Y.  Supp.  337. 

Under  the  circumstances,  the  determination  of  the  Appellate  Term 
and  the  judgment  of  the  City  Court  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  in  all  courts  to  abide  the  event. 

DOWLING,  J.,  concurs. 


<174  App.  Div.  218) 

MARSH  et  al.  y.  LEMON  THOMSON  REALTY  CORP.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    June  30,  1916.) 

1.  Mechanics'  Liens  «=>73(7) — ^Rioht  to  Lien — ^AoREBiiSNT. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  I  3,  providing  that  where  a 
lienor  has  contracted  with  a  lessee,  but  not  with  the  owner,  the  owner's 
Interest  in  the  property  may  nevertheless  be  held  subject  to  a  lien,  al- 
though express  consent  by  the  owner  is  not  necessary  to  charge  the 
property  with  the  lien,  and  may  be  Implied  from  his  conduct  indicating 
willingness  to  have  the  improvements  made,  consent  must  be  affirmative. 

^s»For  oUier  cases  see  same  topic  4  KBT-NUMBER  In  all  Key-Numbered  Digests  4  Indexes 
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and  not  a  mere  vacant  or  neutral  attitude,  and  where  a  lessor  consented 
to  the  installation  of  an  electric  lighting  system  by  the  lessee  In  addition 
to  that  provided  for  In  the  lease  for  which  the  lessor  was  to  pay,  ex- 
pressly conditioned,  to  the  knowledge  of  both  the  contractor  and  lessee^ 
upon  the  owner  being  exempt  from  all  liability,  the  contractors  may  not 
be  heard  to  say  that  they  furnished  labor  and  materials  upon  the  faith 
and  credit  of  the  lessor,  and  cannot  enforce  a  lien  against  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Gent.  Dig.  f  101; 
Dec.  Dig.  <5=»73(7).] 

2.  Mechanics'  Liens  ^=»137(1)— Pboceedings  to  Pebfect— Notice  to  Own- 

EB — Validity. 

Under  Lien  Law,  |  9,  requiring  the  notice  to  state  the  name  and  inter- 
est of  the  owner  of  property  so  far  as  known,  error  in  stating  the  name 
of  the  former  owner  in  a  notice  of  mechanic's  lien  did  not  affect  the  va- 
lidity of  a  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Gent  Dig.  ||  226, 
226;  Dec.  Dig.  «=»137{1).] 

3.  Mechanics'  Liens  ^s»132(8)— Time  or  Accbual  or  Lien — ^Intebbuption 

or  WoBKs. 

Under  the  Lien  Law,  requiring  a  mechanic's  lien  to  be  filed  within  90 
days  after  final  performance  of  the  work,  where  the  work  under  a  con- 
tract for  installation  of  a  lighting  system  in  a  moving  picture  theater 
was  practically  completed  and  the  theater  opened  on  ^September  3d,  al- 
though alleged  final  work,  consisting  of  grounding  the  system  by  connect- 
ing one  of  its  wires  with  a  water  pipe,  was  omitted  by  inadvertence  ancl 
not  performed  until  December  22d,  the  contract  having  been  practically 
completed,  entitling  the  contractor  to  recover  the  contract  price,  less  the 
omission,  on  September  3d,  a  mechanic's  lien  filed  December  22d  was  not 
filed  within  90  days,  and  contractor's  right  of  recovery  was  barred. 

[£d.  Note.— For  other  cases,  see  Mechanics'  Liens,  Gent  Dig.  §  200; 
Dec.  Dig.  ^s>132(8).] 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  Clifford  M.  Marsh,  William  H.  La  Mont,  and  Robert 
Twiss,  doing  business  under  the  firm  name  and  style  of  La  Mont  & 
Twiss,  against  the  Lemon  Thomson  Realty  Corporation  and  another. 
From  a  judgment  dismissing  the  complaint  as  to  the  named  defend- 
ant, plaintiffs  appeal.     Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Daniel  F.  Imrie,  of  Glens  Falls,  for  appellants. 

Frank  D.  Morehouse,  of  Glens  Falls,  for  respondent 

LYON,  J.  This  is  an  action  to  foreclose  a  mechanic's  Hen.  In 
June,  1914,  the  defendant  corporation  entered  into  a  15-year  lease 
with  the  defendant  Stichman  of  a  store  and  basement  owned  by  it  in 
the  city  of  Glens  Falls,  N.  Y.  By  the  terms  of  the  lease  the  premises 
were  to  be  used  by  the  lessee  for  the  purpose  of  conducting  a  general 
moving  picture  or  mercantile  business,  and  not  otherwise.  The  lease 
provided  for  somewhat  extensive  repairs  and  alterations  of  the  prem- 
ises, to  be  made  by  the  owner;  but  the  only  provision  regarding  in- 
stalling an  electric  lighting  system  was  that  which  stated  that  the 
owner  should  rewire  the  ceiling  of  the  store  for  electric  lights.  The 
lessee  was  not  required  by  the  terms  of  the  lease  to  make  any  changes 
or  repairs  whatever  to  the  premises.     However,  the  lease  provided 
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that  all  such  changes  and  repairs  as  might  be  required  to  be  made, 
other  than  those  specified  in  the  lease  to  be  made  by  the  owner,  should 
be  made  by  the  lessee,  and  that  all  moving  picture  apparatus  installed 
in  the  building  should  be  approved  by  the  Board  of  Insurance  Under- 
writers, so  as  not  to  unnecessarily  increase  the  rate  of  insurance  upon 
the  building.  The  lease  gave  the  lessee  the  privilege  of  making  any 
necessary  alterations  or  repairs  during  the  term  of  the  lease,  which 
should  not  injure  or  materially  change  the  buildings  or  premises 
leased. 

The  lessee  elected  to  occupy  the  premises  with  a  moving  picture 
theater.  Thereafter  the  president  of  the  defendant  owner,  two  of  the 
plaintiffs,  and  the  lessee,  met  at  the  building  to  consider  the  installa- 
tion of  the  necessary  electric  lighting  system.  It  was  then  stated  by 
the  owner  and  the  lessee,  and  fully  understood  by  the  plaintiffs,  that 
the  only  expense  to  be  borne  by  the  owner  was  in  connection  with  the 
lighting  of  the  ceiling  and  side  walls,  and  that  the  expense  of  installing 
the  balance  of  the  electric  system  was  to  be  borne  by  the  lessee.  The 
amount  to  be  paid  by  the  owner  for  its  portion  of  the  work  was  figured 
out  by  the  plaintiffs,  and  agreed  upon  between  them  and  the  owner  as 
$109.  The  president  of  the  owning  corporation  testified  that  at  this 
time  he  said  to  the  plaintiffs : 

I  "This  is  what  we  pay  for,  and  we  have  nothing  more  to  do.  We  will  do 
nothing  more,  and  pay  for  nothing  more." 

This  testimony  is  quoted  by  the  court  in  his  memorandum  of  deci- 
sion, and  was  not  disputed  or  questioned  on  the  trial.  The  plaintiffs 
made  an  estimate  of  the  expense  of  installing  the  portion  of  the  system 
to  be  paid  for  by  the  lessee.  The  original  plan  contemplated  connect- 
ing the  portion  of  the  system  to  be  installed  by  the  owner,  and  that  to 
be  installed  by  the  lessee,  by  separate  wires  and  conduits  leading  from 
the  supply  wire.  At  the  suggestion  of  the  plaintiffs  that,  by  substitut- 
ing a  somewhat  heavier  single  wire  and  pipe  in  the  place  of  the  two 
wires  and  pipes,  the  expense  could  be  lessened,  the  president  of  the 
owner  stated  that  the  owner  was  satisfied  to  pay  $109  for  its  portion 
of  the  work,  and  said  to  the  plaintiffs :  "Go  ahead  and  save  Stichman 
all  you  can."  The  proposed  substitution  was  apparently  made.  The 
owner  duly  paid  the  sum  of  $109  agreed  to  be  paid  by  it.  The  lessee 
failed  to  pay  in  full  for  his  portion  of  the  work  and  materials,  and  on 
December  22,  1914,  the  plaintiffs  filed  a  notice  of  lien  as  to  the  balance 
unpaid.  In  this  notice  the  plaintiffs  mistakenly  named  a  former  owner 
as  the  then  owner  of  the  premises,  but  on  February  25,  1915,  the  plain- 
tiffs filed  a  second  notice  of  lien,  which  they  designated  as  an  amended 
or  corrected  notice  of  lien,  naming  the  defendant  corporation  as  the 
owner  of  the  premises. 

[1]  The  basis  of  the  plaintiffs'  claim  of  right  to  charge  the  interest 
of  the  defendant  corporation  in  the  leased  property  with  the  payment 
of  the  balance  unpaid  by  the  lessee  upon  its  contract  is  section  3  of  the 
Lien  Law  (Consol.  Laws,  c.  33 ;  Laws  1909,  c.  38),  which  provides : 

"A  contractor  ♦  ♦  ♦  who  performs  labor  or  furnishes  materials  for 
the  improvement  of  real  property  with  the  consent  or  at  the  request  of  the 
owner    •    *    *    shall  have  a  lien  for  the  principal  and  iucerest  of  the  value 
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or  the  agreed  price  of  sucb  labor  or  materials  upon  the  real  property  Improved 
*  *  *  from  the  time  of  filing  a  notice  of  snch  lien  as  prescribed  In  this 
article." 

Express  consent  by  the  owner  is  not  necessary  in  order  that  the 
property  may  be  charged  with  the  lien.  A  requirement  in  the  con- 
tract that  the  lessee  shall  make  certain  improvements  has  been  held  to 
be  a  sufficient  consent  by  the  owner  under  the  statute  to  charge  his 
property  with  claims  which  accrued  in  making  such  improvements. 
Jones  V.  Menke,  168  N.  Y.  61,  60  N.  E.  1053.  Consent  may  be  implied 
from  the  conduct  of  the  owner  indicating  willingness  that  the  improve- 
ments be  made.  National  Wall  Paper  Co.  v.  Sire,  163  N.  Y.  123,  57 
N.  E.  293 ;  Wahle,  Phillips  Co.  v.  Fifty-Ninth  Street-Madison  Avenue 
Co.,  153  App.  Div.  17,  138  N.  Y.  Supp.  13 ;  affirmed,  Wahle,  Phillips 
Co.  V.  German  Theatre,  Inc.,  214  N.  Y.  684,  108  N.  E.  1110.  It  was 
held  in  Spruck  v.  McRoberts,  139  N.  Y.  193,  34  N.  E.  896,  where  the 
owner  had  knowledge  that  improvements  were  being  made,  and  did 
not  forbid  or  attempt  to  prevent  the  making  of  them,  and  the  con- 
tractor placed  the  improvements. upon  the  property  after  having  been 
informed  that  the  contractee  was  not  the  true  owner  of  the  property, 
the  contractor  could  not  enforce  a  lien  for  the  labor  and  materials 
furnished  by  him.  Consent  is  not  a  mere  vacant  or  neutral  attitude. 
It  is  affirmative  in  its  nature.  De  Klyn  v.  Gould,  165  N.  Y.  282,  287, 
59  N.  E.  95,  80  Am.  St.  Rep.  719. 

It  was  tield  in  McNulty  Bros.  v.  OflFerman,  164  App.  Div.  949,  149 
N.  Y.  Supp.  375,  that  where  the  owner  refused  to  bear  any  of  the  ex- 
pense for  electric  wiring  and  fixtures,  and  the  lessee  for  his  own 
purposes  contracted  therefor,  there  was  no  consent  or  authority  by 
the  owners  for  the  outlay,  and  that  the  item  therefor  must  be  stricken 
from  the  lien.  The  facts  of  the  case  are  fully  set  forth  upon  a  former 
appeal  (152  App.  Div.  181,  190,  137  N.  Y.  Supp.  27),  where  the  same 
conclusion  was  reached.  It  was  held  in  Conant  v.  Brackett,  112  Mass. 
18,  that  an  agreement  to  make  repairs  and  alterations,  made  with  a 
lessee  who  has  covenanted  in  the  lease  to  make  all  necessary  repairs 
and  improvements  at  his  own  expense,  does  not  subject  the  estate  of 
the  lessor  to  a  mechanic's  lien. 

In  the  case  at  bar  there  was  no  requirement  in  the  lease  that  the 
tenant  should  perform  labor  and  furnish  materials  in  connection  with 
an  electric  lighting  system.  While  subsequent  to  the  making  of  the 
lease  the  owner  consented  to  the  tenant  so  doing,  such  consent  was 
little  more  than  mere  passive  acquiescence,  or,  as  one  of  the  plaintiffs 
testified,  that  the  president  of  the  owner  did  nothing  that  he  knew 
of  more  than  to  watch  them  working  there  and  see  the  work  that  was 
being  put  in.  Furthermore,  the  owner's  consent  was  expressly  condi- 
tioned, to  the  knowledge  of  both  the  plaintiffs  and  the  tenant,  upon  the 
owner  being  exempt  from  all  liability  on  account  thereof.  When  the' 
plaintiffs  and  the  tenant  availed  themselves  of  the  owner's  consent, 
they  did  so  with  the  condition  attached  to  it,  and  the  plaintiffs  cannot 
now  be  heard  to  say  that  they  performed  the  labor  and  furnished  the 
materials  upon  the  faith  and  credit  of  the  owner.    Under  the  circum- 
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Stances,  to  allow  the  enforcement  of  such  a  claim  against  the  owner 
would  be  grossly  unjust  and  inequitable. 

In  Wahle,  Phillips  Co.  v.  Fifty-Ninth  Street-Madison  Avenue  Co. 
supra,  much  weight  was  given  by  the  court  to  the  fact  that  the  fixtures 
were  to  be  permanently  attached  to  and  form  part  of  the  realty,  and 
this  was  held  to  be  an  important  consideration  in  deciding  whether 
such  installation  constituted  the  furnishing  of  materials  and  the  per- 
formance of  labor  for  the  improvement  of  real  prqperty  within  the 
contemplation  of  section  3  of  the  Lien  Law.  In  the  case  at  bar  the 
evident  intention  of  the  parties  thereto  was  that  the  fixtures  installed 
by  the  tenant  should  remain  his  property,  as  by  the  lease  the  tenant  as- 
signed to  the  owner,  as  security  for  the  payment  of  rent  during  the 
first  five  years  of  the  lease,  all  of  his  interest  in  the  fixtures  and  prop- 
erty used  on  the  premises  in  connection  with  the  theater  or  mercantile 
business.  Whether  or  not  these  fixtures,  consisting  of  160  lights  on  the 
front  of  the  building,  those  used  in  the  wiring  of  the  machine,  and  a 
light  in  the  office,  remained  real  or  personal  property,  they  appear  to 
have  been  of  little  material  benefit  to  the  owner.  Following  the  tenant 
vacating  the  premises  in  December,  1914,  with  rent  unpaid,  and  the 
premises  being  occupied  for  one  month  by  another  moving  picture 
show,  which  failed,  the  premises  seem  to  have  remained  vacant  down 
to  the  time  of  the  trial. 

[2,3]  Furthermore,  I  think  the  plaintiffs'  right  of  recovery  is  also 
barred  by  their  failure  to  file  their  lien  within  the  statutory^ period  of 
90  days  after  the  final  performance  of  the  work.  The  trial  court 
found  that  the  work  done  and  materials  furnished  for  defendant  Stich- 
man  were  completed  on  or  about  September  3,  1914;  also  that  the 
lien  was  filed  more  than  90  days  after  the  completion  of  the  work  and 
the  furnishing  of  the  materials.  In  this  we  think  the  trial  court  was 
correct.  The  error  in  stating  the  name  of  the  owner  in  the  notice 
filed  December  22d  did  not  affect  the  validity  of  the  lien.  Lien  Law, 
§  9.  Hence  it  was  effective  if  the  work  was  completed  within  90  days 
preceding  December  22d,  and  not  of  the  following  February,  when  the 
amended  lien  was  filed.  One  of  the  plaintiffs  testified  that  the  work 
was  hanging  along  until  just  about  the  time  the  theater  opened;  that 
they  looked  the  work  all  over  in  the  afternoon  and  tested  everything 
up  to  the  night  he  opened ;  that  the  work  was  all  completed  at  about 
the  same  time  and  before  Stichman  opened  up.  The  theater  opened 
September  3d. 

The  plaintiffs  seek  to  fix  the  period  of  the  completion  of  the  work 
as  just  prior  to  filing  the  lien  on  December  22d.  Such  alleged  final 
work  consisted  simply  of  grounding  the  system,  which  was  accom- 
plished by  connecting  one  of  its  wires  with  a  water  pipe  by  means  of 
single  wire.  This  was  a  very  simple  operation,  and  involved  but  a 
slight  expense.  The  trial  court  found,  and  we  think  correctly,  that 
this  work  did  not  furnish  sufficient  ground  upon  which  to  base  the 
claim  that  the  work  was  not  complete  until  such  connection  had  been 
made.  One  of  the  plaintiffs  testified  that  without  the  ground  wire 
attachment  the  contract  was  practically  complete.  The  work  related 
to  both  contracts.    Xhe  omission  to  attach  the  ground  wire  prior  to 
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the  opening  of  the  theater  September  3d  was  plainly  an  inadvertence, 
and  the  theater  ran  four  months  without  it.  The  ground  wire  con- 
nection was  then  made,  not  at  the  request  of  either  the  owner  or  the 
tenant,  but,  as  the  plaintiffs  claim,  at  the  direction  of  an  inspector,  in 
order  to  comply  with  the  rules  of  the  Underwriters'  Association  and 
minimize  the  danger  of  having  short  circuits.  The  tenant  testified  that 
the  work  of  attaching  the  ground  wire  was  done  December  22d,  about 
a  half  hour  before  he  abandoned  the  premises,  after  having  occupied 
them  four  months  and  paid  one  month's  rent.  The  owner  claims  that 
attaching  the  ground  wire  was  an  afterthought  upon  the  part  of  the 
plaintiffs,  done  for  the  purpose  of  extending  the  time  within  which  to 
file  a  lien. 

Whether  this  was  so  or  not  is  immaterial.  Assuming  that  this  work 
was  embraced  in  the  contract,  the  contract  had  at  least  been  practically 
completed  September  3d.  The  lien  could  have  been  filed  the  following 
day,  and  its  enforcement  could  not  have  been  defeated  upon  the  ground 
that  the  contract  had  not  been  fully  performed.  Literal  performance 
was  not  a  condition  precedent  to  the  right  to  enforce  a  lien.  It  has 
been  repeatedly  held  that  where  a  contractor  has  intended  to  comply 
with  a  contract,  and  has  succeeded,  except  as  to  some  slight  things, 
omitted  by  inadvertence,  he  will  be  allowed  to  recover  the  contract 
price,  less  the  amount  necessary  to  fully  compensate  the  owner  for 
the  damages  sustained  by  the  omission.  Woodward  v.  Fuller,  80  N. 
Y.  312;  Van  Clief  v.  Van  Vetchen,  130  N.  Y.  571,  29  N.  E.  1017, 
Desmond-Dunne  Co.  v.  Friedman-Doscher  Co.,  162  N.  Y.  486,  56  N. 
E.  995. 

We  think  that  the  judgment  of  the  trial  court  dismissing  the  com- 
plaint as  against  the  defendant  corporation  as  owner,  with  costs,  and 
granting  judgment  against  the  lessee  for  the  unpaid  balance,  with  in- 
terest and  costs,  was  just  and  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs.    All  concur. 


<173  App.  Dir.  598) 

In  re  EISENBERG. 

(Supreme  Court,  Appellate  Division,  First  Department.     July  10,  1916.) 

Attorney  and  Client  ^=>44(2) — Conversion  of  Client's  Funds — Suspen- 
sion FROM  PBACTICB. 

An  attorney,  who  converts  funds  of  a  client  by  transferring  a  check  to 
his  own  creditor,  another  client,  wfth  direction  to  apply  the  proceeds  on 
a  prior  indebtedness  for  moneys  collected  and  retained,  and  who  unduly 
delays  settlement  with  the  first  client,  there  being  extenuating  circum- 
stances of  youth,  inexperience,  and  mental  worry  on  account  of  his  wife's 
Illness,  will  be  suspended  from  practice  for  one  year. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  56; 
Dec.  Dig.  <8=»44(2).l 

In  the  matter  of  I.  Mortimer  Eisenberg,  an  attorney.  Application 
on  the  report  of  the  official  referee  upon  charges  against  respondent 
for  professional  misconduct.    Respondent  suspended  from  practice  for 

^=»For  other  casei  lee  kame  t^pic  ft  KEY-NUMBBR  In  all  Key-Numbered  DigeeU  ft  Indexev 
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one  year,  with  leave  to  apply  for  reinstatement  at  the  expiration  of  the 
term,  upon  proof  of  compliance  with  the  conditions  to  be  incorporated 
in  the  order  to  be  entered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

Einar  Chrystie,  of  New  York  City  (Charles  B.  Brophy,  of  New  York 
City,  of  counsel),  for  petitioner. 

I.  Mortimer  Eisenberg,  of  New  York  City,  pro  se. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  in  Octo- 
ber, 1913.  The  misconduct  charged  is  the  conversion  of  moneys  col- 
lected on  behalf  of  one  Frank  Schuler,  a  client.  On  or  about  March 
IS,  1915,  the  respondent  received  from  Mrs.  Anita  De  Forest  her  check 
for  $136,  in  payment  of  her  indebtedness  to  Schuler.  The  respondent 
thereafter  indorsed  and  delivered  the  check  to  one  Israel  Eisenstein, 
another  client  to  whom  he  was  indebted,  with  directions  to  put  it 
through  his  bank  and  apply  the  proceeds  upon  the  respondent's  account 
with  him.  Before  depositing  the  check,  Eisenstein  sent  it  to  the  bank 
upon  which  it  was  drawn  for  certification.  The  bank  refused  to  certify 
the  check  on  the  ground  of  insufficient  funds,  and  the  respondent  was 
notified  accordingly.  Eisenstein,  at  the  respondent's  request,  then  de- 
posited the  check  in  his  own  bank,  and  on  March  16,  1915,  it  was  paid 
by  the  bank  upon  which  it  was  drawn. 

The  respondent  did  not  pay  Schuler  the  moneys  due  him,  and  upon 
inquiry  told  Schuler  that  the  check  had  been  returned  by  the  bank  for 
insufficiency  of  funds.  Some  time  in  May,  1915,  Mrs.  De  Forest  ex- 
hibited to  Schuler  the  paid  check  which  she  had  given  to  the  respond- 
ent, and  Schuler  thereupon  called  at  the  respondent's  office  and  demand- 
ed payment.  The  respondent  did  not  promptly  comply  with  this  de- 
mand, and  was  thereafter  served  with  a  copy  of  'the  present  charges. 
He  then  gave  Schuler  his  check  for  the  moneys  due  him,  and,  know- 
ing the  same  to  be  uncollectible,  gave  Schuler's  wife  $60  in  cash  and 
two  checks  of  third  persons  before  his  own  check  was  returned  by  the 
bank.  These  two  checks  also  proved  uncollectible,  as  did  a  third  which 
the  respondent  gave  in  their  place.  On  July  22,  1915,  shortly  before 
his  hearing  before  the  committee  on  grievances  of  the  Bar  Association, 
the  respondent  settled  his  indebtedness  with  Schuler.  No  claim  was 
made,  and  there  was  no  evidence  from  which  it  might  be  inferred,  that 
the  respondent  knew  that  the  several  checks  of  third  persons  which  he 
gave  Schuler  would  be  returned  unpaid. 

The  respondent  concedes  that  his  conduct  amounted  to  a  conversion 
of  his  client's  moneys.  As  an  extenuating  circumstance,  however,  he 
claimed  to  have  been  ignorant  of  the  fact  that  the  check  of  Mrs.  De 
Forest  had  been  paid,  and  to  have  intended  to  remit  to  Schuler  the 
money  due  him  immediately  upon  learning  of  such  payment.  He  tes- 
tified that,  upon  inquiry,  he  was  frequently  informed  by  Mr.  Eisen- 
stein that  the  check  had  not  been  paid.  The  respondent  called  Israel 
Eisenstein  to  corroborate  his  testimony,  but  the  witness  denied  that  he 
had  ever  informed  the  respondent  that  the  check  had  not  been  paid.  At 
the  close  of  his  examination  the  respondent  suggested  that  it  might  have 
been  Israel  Eisenstein's  son,  Harry,  who  informed  him  of  the  nonpay- 
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ment  of  the  check,  and  an  adjournment  was  granted  for  the  purpose  of 
calling  the  younger  Eisenstein  as  a  witness.  On  the  adjourned  day, 
Harry  A.  Eisenstein  testified  that  he  knew  of  the  bank's  refusal  to  cer- 
tify the  check,  and  that  it  had  thereafter  been  deposited  to  the  credit 
of  the  firm,  composed  of  his  father  and  himself.  He  further  testified 
that  he  assumed,  without  any  knowledge  on  the  subject,  that  the  check 
had  not  been  paid,  and  so  informed  the  respondent  upon  his  inquiring 
as  to  such  payment. 
In  his  report,  the  referee  finds  that : 

This  testimony  nust  be  considered  as  not  qnlte  meeting  the  respondent's 
c*ase.  Giylng  to  him  the  ntmost  benefit  of  it,  as  far  as  it  goes,  and  considering 
the  other  features  of  the  case  in  the  light  most  favorable  to  him,  it  still  clear- 
ly appears  that  the  respondent,  by  transferring  the  check  in  question  to  Israel 
Eisenstein  with  the  direction  that  the  proceeds  should  be  credited  on  ac- 
count of  his  prior  indebtedness  for  moneys  collected  and  retained  by  him, 
became  gollty  of  the  conyersion  of  the  money  which  he  should  have  paid  over 
to  Schuler;  and  it  also  remains  clearly  established  that  he  unduly  delayed  a 
settlement  with  Schuler.  *  *  *  The  respondent  pleads  youth  (he  was  23 
year  old  at  the  time  of  the  conversion),  inexperience,  and  mental  worry  on 
account  of  his  wife^s  illness  as  a  partial  excuse,  and  regrets  the  occurrence, 
and  prays  for  a  merciful  disposition  of  his  case,  for  which  it  seems  he  has 
presented  reasons  which  deserve  consideration.  He  has  also  submitted  afiida- 
vits  on  character." 

The  respondent  has  been  guilty  of  misconduct  in  his  office  as  attor- 
ney which  cannot  be  overlooked.  He  is  therefore  suspended  from  prac- 
tice for  oi^e  year,  with  leave  to  apply  for  reinstatement  at  the  expira- 
tion of  that  term,  upon  proof  of  his  compliance  with  the  conditions 
to  be  incorporated  in  the  order  to  be  entered  hereon.    All  concur. 


(175  App.  Div.  276) 

R.  &  L.  CO.  V.  MBTZ. 

(Supreme  Court,  Appellate  Division,  First  Department     June  23,  1916.) 

1.  Frauds,   Statute  of  ^s»130(1) — Opebation — Contbagtb  Paetly  Within 

Statute. 

If  a  contract  is  partly  within  the  statute  ot  frauds,  the  entire  instru- 
ment is  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  U  280, 
282;   Dec.  Dig.  <e=5>180(l).] 

2.  Tkauds,  Statute  of  ^=»84 — Sales  of  Goods — Contbact  Within  Statute. 

An  agreement  to  agree  to  sell  is  a  contract  to  sell,  within  the  statute  ot 
frauds. 

(Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  |§  154- 
161;    Dec.  Dig.  <8=>84.] 

8.  Fbauds,  Statute  of  ^ss>83 — Sales  of  Goods— Contbaots  Within  Stat* 
UTE — Goods  to  be  Acquibed. 

Where  plaintiff  was  to  transfer  certain  trucks,  if  acquired  by  him,  to  a 
corporation  to  be  formed  by  defendant,  who  was  to  pay,  or  cause  the 
corporation  to  pay,  over  $50  therefor,  held  that  the  contract  was  within 
the  statute  of  frauds  (Laws  1911,  c.  571),  specifically  covering  goods  to 
be  acquired  in  the  future  or  upon  a  contingency. 

[Ed.  Note. — ^For  other  eases,  see  Frauds,  Statute  of,  Cent  Dig.  §§  147- 
153;    Dec.  Dig.  (8»83.] 

^=aFor  otber  cases  tee  same  topic  ft  KEY-NUMBER  In  all  K«7-Numbered  Digests  ft  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  R.  &  L.  Company  against  Herman  A.  Metz.  From 
an  order  overruling  plaintiff's  demurrer  to  a  separate  defense,  the 
plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Pendleton,  J.,  at  Special  Term : 

This  is  a  trial  brought  on  as  a  contested  motion  of  an  Issue  of  law  raised 
by  plaintiff's  demurrer  to  a  first  separate  defense  in  the  amended  answer  to 
the  first  cause  of  action  set  forth  in  the  complaint.  The  defense  demurred  to 
is  the  statute  of  frauds,  to  the  effect  that  the  agreement  alleged  is  for  the 
sale  of  goods  and  that  the  requirements  of  the  statute  were  not  complied  with. 

The  one  question  thus  raised  is  whether  the  contract  as  alleged  in  the  com- 
plaint Is  a  contract  to  sell  or  a  sale  of  goods  within  the  meaning  of  the 
statute  of  frauds.  The  complaint,  after  the  allegations  made  by  way  of  in- 
ducement and  to  show  defendant's  connection  with  the  matter,  sets  forth  in 
subdivision  27  the  precise  agreement  or  promise  upon  which  the  alleged  lia- 
bility is  founded  substantially  as  follows:  That  plaintiff  agreed  not  to  then 
retake  possession  of  certain  trucks,  but  allow  the  Mall  Company  and  de- 
fendant to  use  them  until  August  18,  1913,  and  to  then  enter  into  an  agree- 
ment with  a  corporation  to  be  formed  by  defendant,  containing  at  defendant's 
request  provisions  that  plaintiff  would  then  take  possession  of  the  trucks, 
cause  them  to  be  sold  at  public  auction,  and,  if  purchased  by  it,  sell  its  right, 
title,  and  Interest  therein  to  said  corporation,  and  defendant,  in  consideration 
of  these  promises,  agreed  to  pay  plaintiff  some  $66,666.37  in  the  foUowlng 
manner,  viz.,  to  incorporate  a  corporation  and  cause  It  to  enter  into  the  above 
agreement  with  plaintiff  to  take  over  the  trucks,  defendant  to  pay  or  cause 
said  company  to  pay  plaintiff  $6,666.37  in  cash  and  interest  at  6  per  cent,  on 
the  above  sum  of  $66,666.37  from  July  14,  1913,  to  the  date  of  the  conveyance 
to  the  corporation  of  the  right,  title,  and  interest  in  said  trucks,  and  cause 
the  corporation  to  give  plaintiff  12  promissory  notes,  of  $5,000  each,  indorsed 
by  defendant,  o«  an  Indorser  acceptable  to  plaintiff,  and  secured  by  condi- 
tional bills  of  sale  of  said  trucks  executed  by  the  corporation. 

[1-3]  In  other  words,  in  consideration  of  plaintiff's  agreement  to  allow  the 
use  of  the  trucks  for  a  certain  period,  and  then  if  It  acquired  title  thereto  to 
sell  and  transfer  them,  defendant  agreed  to  pay  a  sum  certain  in  the  manner 
specified.  The  existing  statute  of  frauds  (chapter  571,  Laws  1911)  provides 
that  a  contract  to  sell  or  a  sale  of  any  goods  of  the  value  of  $50  or  more  shall 
not  be  enforceable  unless  some  note  or  memorandum  is  signed,  or  other  things 
done  specified  in  the  statute.  The  same  statute  defines  a  contract  to  sell 
goods  as  "a  contract  whereby  the  seller  agrees  to  transfer  the  property  In 
goods  to  the  buyer  for  a  consideration  called  the  price,"  and  specifically  pro- 
vides that  the  goods  which  form  the  subject  of  a  contract  to  sell  may  be  ac- 
quired by  the  seller  after  the  making  of  the  contract,  or  their  acquisition  may 
depend  upon  a  contingency  which  may  or  may  not  happen.  It  is  also  well 
settled  that,  if  part  of  an  entire  contract  is  within  the  statute,  the  whole  con- 
tract is  unenforceable.  De  Beerski  v.  Paige,  36  N.  Y.  537 ;  Dow  v.  Way,  64 
Barb.  255;  Shaffer  v.  Martin,  25  App.  Dlv.  501,  49  N.  Y.  Supp.  853;  Van 
Alstlne  V.  Wimple,  5  CJow.  162.  An  agreement  to  agree  to  sell  is  a  contract 
to  sell.  By  the  contract  as  alleged  plaintiff  agrees  in  effect  to  sell  and  trans- 
fer the  trucks  In  consideration  of  defendant's  promise.  The  fact  that  this  Is 
made  to  depend  on  plaintiff's  acquiring  title  subsequent  to  the  making  of  the 
agreement,  or  that  there  are  other  provisions  in  the  contract,  is  not  material, 
as  above  pointed  out.  The  essence  of  the  contract  is,  among  other  things,  a 
sale  and  transfer  of  title  to  the  trucks  by  plaintiff,  and  the  delivery  or  caus- 
ing to  be  delivered  by  defendant  of  certain  notes  of  a  corporation,  indorsed  as 
specified.  A  contract  of  exchange  is  within  the  statute.  Plaintiff  agreed  to 
transfer  goods,  and  defendant  to  deliver  or  cause  to  be  delivered  notes,  choses 
in  action.  Combs  v.  Bateman,  10  Barb.  573;  Chapin  v.  Potter,  1  Hilt  366. 
Plaintiff  cites  Blair  et  al.  v.  Lynch,  20  Wkly.  Dig.  575.  In  that  case  plaintiff 
bought  property  for  defendant.  It  was  not  a  sale  or  agreement  to  sell  to  de- 
fendant. It  was  held  not  to  come  within  the  statute.  The  decision  has  no 
application  here.  The  contract  clearly  Includes  an  agreement  to  sell  and 
transfer,  and  this,  under  the  above  cases,  avoids  the  entire  contract 
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It  Is  arged  on  behalf  of  the  plaintiff  that  this  question  has  been  in  effect 
passed  on  and  the  contract  supported  by  the  Appellate  Division  in  its  opinion, 
affirmed  by  the  Ck>iirt  of  Appeals,  on  the  demurrer  to  the  former  or  original 
answer,  especially  in  relation  to  the  defenses  to  the  second  cause  of  action, 
not  the  one  here  involved,  which  is  the  first  cause  of  action.  An  examination 
of  that  opinion,  however,  in  connection  with  the  record  and  the  cases  cited» 
shows  conclusively  that  this  is  not  the  case.  There  were  two  defenses  in 
the  original  answer  to  the  second  cause  of  action — one  that  the  promise  was 
to  answer  for  the  debt  or  default  of  another,  and  the  other  that  the  agreement 
was  for  the  sale  of  goods  at  a  price  of  over  $50.  The  clauses  of  the  opinion 
relied  on  In  plalntifrs  brief  evidently  referred  to  the  question  raised  by  the 
first  of  the  two  above-mentioned  defenses.  The  second  defense  was  summarily 
disposed  of  by  the  opinion  at  Special  Term,  and  is  not  specifically  referred 
to  In  the  opinion  of  the  Appellate  Division.  The  cases  cited  in  the  opinion 
all  turned  on  whether  the  promise  was  to  answer  for  the  debt  or  default  of 
another.  In  none  was  the  sales  clause  of  the  statute  of  frauds  set  up  or 
relied  on.  Some  criticisms  are  made  as  to  the  form  of  the  separate  defense^ 
but  In  view  of  the  allegations  of  the  complaint  they  seem  to  be  without 
substantial  merit. 

Demurrer  overruled,  with  costs.    Submit  order  on  notice. 

See,  also,  165  App.  Div.  533,  150  N.  Y.  Supp.  843. 
Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

H.  A.  Rubino,  of  New  York  City,  for  appellant. 
I.  H.  Levy,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements,, 
with  leave  to  plaintiff  to  withdraw  demurrer,  on  payment  of  costs  in 
this  court  and  in  the  court  below,  on  the  opinion  of  Pendleton,  J,,  at 
Special  Term.    Order  filed. 


(173  App.  Div.  873)    . 

LEASK  et  al.  v.  BEACH  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Tbtjbts  ^=»316(1)— Right  of  Trustees  to  Commissions — ^Multiplb  Com- 

missions. 

Where  testator's  will  gave  bis  executors  a  sum  in  trust  to  pay  the  in- 
come to  his  brother,  directing  that  on  the  brother's  death,  when  half  was 
given  away  absolutely  and  half  held  by  the  executors  on  further  trusts, 
*it  shall  be  paid  over"  to  his  executors,  such  executors,  on  the  brother's 
death,  were  not  entitled  to  receive  multiple  commissions  on  the  half  held 
by  them  in  trust ;  the  only  intention  of  testator  in  using  the  quoted  lan- 
guage being  to  effect  that  on  the  death  of  the  brother  the  executors  should 
pay  over  half  the  trust  fund  and  continue  to  hold  the  other  half  in  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §§  445-454;  Dec. 
Dig.  «=»316(1).] 

2.  Executors  and  Administrators  ^=>495(2) — Right  to  Double  Commis- 

sions. 

Where  testator's  will,  in  several  similar  clauses,  gave  to  his  executors 
money  in  trust  to  Invest  and  pay  over  the  income  to  beneficiaries  for  life, 
directing  that  the  principal  revert  to  testator's  residuary  estate  upon  tlie 
beneficiaries'  death,  the  executors,  having  received  full  commissions  as 
such,  were  not  entitled  to  commissions  as  trustees  for  receiving  the  mon- 
eys directed  to  be  held  in  trust  during  the  beneQciaries'  lives  in  the  sev- 

^=aFor  otber  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  indexe* 
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eral  clauses,  as  the  executors'  duty,  as  such,  of  distribution  upon  the 
death  of  the  life  beneficiaries,  was  an  unperformed  executorial  function. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Adjnlnistrators*  Cent. 
Dig.  i  2089;    Dec.  Dig.  <@=>495(2).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  Leask  and  another,  as  trustees,  etc.,  against  Marion 
D.  Beach  and  another,  as  ancillary  executors,  etc.,  with  Ella  D.  Garside 
and  others,  impleaded.  From  a  judgment  stating  the  accounts  of 
Ella  D.  Garside  and  others,  as  trustees,  they  appeal.  Judgment  modi- 
fied in  accordance  with  the  opinion. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

James  Gillin,  of  New  York  City,  for  appellants. 

J.  Hampden  Dougherty,  of  New  York  City,  for  plaintiffs-respond- 
ents. 

J.  Hampden  Dougherty,  Jr.,  of  New  York  City,  for  defendants-re- 
spondents. 

SCOTT,  J.  This  appeal  presents  only  a  question  respecting  the 
commissions  properly  recoverable  by  the  respondents  as  trustees  under 
the  will  of  Hudson  Hoagland,  deceased.  The  first  question  arises 
under  the  eighteenth  clause  of  the  will,  and  has  to  do  with  a  claim  by 
the  trustees,  who  were  also  executors,  for  triple  commissions  upon  a 
part  of  the  estate  disposed  of  by  that  clause,  which  reads  as  follows : 

"Eighteenth.  I  give  and  bequeath  to  my  executors  hereinafter  named,  or 
the  survivor  of  them,  the  sum  of  four  hundred  and  forty  thousand  doUars 
($440,000),  in  trust,  however,  to  invest  and  keep  the  same  invested,  to  receive 
the  Income  and  profits  thereof  and  to  pay  over  the  said  income  to  my  brother 
Mahlon  Hoagland,  of  Rockaway,  New  Jersey,  for  and  during  his  life,  and  up- 
on his  death  I  give  and  bequeath  said  sum  and  direct  that  the  same  shall  be 
paid  over  as  follows : 

'To  my  nephew  Thomas  H.  Hoagland,  of  Rockaway,  New  Jersey,  if  he 
survives  me,  if  not  then  to  his  heirs  at  law,  the  sum  of  two  hundred  thousand 
dollars  ($200,000). 

•To  my  executors  hereinafter  named,  or  to  the  survivor  of  them,  the  sum 
of  two  hundred  and  twenty  thousand  dollars  ($220,(X)0)  to  invest  and  keep 
invested  and  to  receive  the  income  and  profits  thereof,  and  to  pay  over  and 
apply  the  income  of  one  hundred  thousand  dollars  thereof  to  the  support  and 
maintenance  of  the  widow  of  my  nephew  Mahlon  Hoagland,  Jr.,  during  her 
life ;  and  upon  her  death  I  give  and  bequeath  said  sum  of  one  hundred  thou- 
sand dollars  to  the  children  of  my  deceased  nephew  Mahlon  Hoagland,  Jr. 

•*To  pay  over  the  income  of  sixty  thousand  dollars  ($60,000)  thereof  to  my 
niece  Anna  Strait,  and  to  pay  over  the  income  of  sixty  thousand  dollars  there- 
of to  my  niece  Susan  W.  Tuttle,  to  have  and  to  hold  to  themselves  absolutely, 
free  from  all  interference  or  control  of  any  husbands  they  may  have.  And 
upon  the  death  of  said  Anna  Strait  and  Susan  W.  Tuttle,  I  give  the  principal 
of  the  sums  herein  bequeathed  in  trust  for  their  benefit  to  their  respective 
heirs  at  law.  In  the  event  that  either  of  said  nieces  Anna  Strait  or  Susan 
W.  Tuttle  shall  not  survive  me  then  I  direct  that  the  said  sum  given  in 
trust  to  them  shall  be  paid  over  to  their  respective  heirs  at  law. 

"To  my  niece  Ella  Maxton,  widow  of  James  Maxton,  of  Rockaway,  New 
Jersey,  the  sum  of  twenty  thousand  dollars  ($20,000),  to  have  and  to  hold 
the  same  to  herself  absolutely,  free  from  all  interference  or  control  of  any 
husband  that  sbe  may  have.  In  making  this  bequest  I  take  into  consideration 
the  fact  that  said  legatee  has  no  children." 
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The  plaintifiFs  and  their  coexecutor  and  trustee,  Frederick  H.  Beach, 
now  deceased,  have  already  received  full  commissions  a:s  executors, 
and  full  commissions  as  trustees  upon  the  capital  sum  of  $440,000 
disposed  of  by  the  foregoing  clause. 

[1]  Mahlon  Hoagland  has  died,  and  one-half  of  the  trust  fund  has 
been  paid  over  to  Thomas  H.  Hoagland  and  EUa  Maxton,  leaving  in  the 
hands  of  the  plaintiffs  as  trustees  the  remaining  $220,000,  to  be  held 
upon  the  trusts  created  for  the  respective  lives  of  Anna  Strait,  Susan 
W.  Tuttle,  and  the  widow  of  Mahlon  Hoagland,  Jr.  It  is  upon  this 
last  sum  that  plaintiffs  claim  to  be  entitled  to,  and  have  been  awarded, 
half  commissions  for  receiving  from  themselves.  The  argument  in 
support  of  this  claim  is  that  the  eighteenth  clause  of  the  will  pro- 
vided for  distinct  successive  trusts,  one  of  the  whole  fund  which  was 
completely  terminated  upon  the  death  of  Mahlon  Hoagland,  and  that 
thereupon  an  entirely  new  and  separate  trust  was  set  up  under  which 
the  trustees  assumed  new  duties  and  became  entitled  to  new  commis- 
sions. The  only  real  foundation  for  this  claim  is  to  be  found  in  the 
language  of  the  will  which  provides  that  upon  the  death  of  Mahlon 
Hoagland  the  sum  of  $220,000  "shall  be  paid  over"  to  the  executors 
to  be  held  in  trust  during  the  respective  lifetimes  of  the  designated 
beneficiaries.  Of  course  the  "pa)ring  oveH'  of  the  capital  sum  by  the 
trustees  to  themselves  was  a  matter  of  mere  bookkeeping,  and  amount- 
ed to  nothing  more  than  retaining  in  their  own  hands  certain  securi- 
ties in  which  the  fund  had  already  been  invested.  The  practical  result 
was  precisely  as  if  the  testator  had  in  terms  provided  that  upon  the 
death  of  Mahlon  Hoagland  his  executors  should  "retain"  the  sum  of 
$220,000  for  the  lives  of  the  designated  beneficiaries.  If  the  will  had 
thus  provided,  there  would  have  been  no  ground  whatever  for  the 
trustees'  claim  to  triple  commissions,  and  in  our  opinion  the  will 
should  be  so  construed.  It  is  not  to  be  presumed  that  the  testator 
used  the  words  "shall  be  paid  over"  merely  for  the  purpose  of  invest- 
ing his  executors  with  the  right  to  receive  multiple  commissions.  It 
is  much  more  reasonable  to  assume  that  he  intended  to  effect  precisely 
what  his  will  did  effect,  to  wit,  that  on  the  death  of  Mahlon  Hoagland 
the  executors  should  pay  over  one  half  of  the  trust  fund  and  continue 
to  hold  the  other  half  in  trust.  Multiple  commissions  are  not  so  highly 
favored  in  the  law  that  the  terms  of  a  will  should  be  strained  so  as  to 
permit  of  their  payment  Upon  this  question  we  think  that  the  appeal 
should  prevail,  and  the  judgment  modified  accordingly. 

[2]  The  second  question  relates  to  the  right  of  the  executors,  as 
trustees  of  the  trusts  set  up  in  the  seventh,  eighth,  fourteenth,  and 
seventeenth  clauses  of  the  will.  These  clauses  are  similar,  in  so  far 
as  concerns  the  question  now  under  consideration.  The  seventh  clause, 
which  is  typical,  reads  as  follows : 

"Seventh.  I  give  and  bequeath  to  my  executors  hereinafter  named,  or  the 
survivor  of  them,  the  sum  of  forty  thousand  dollars  ($40,000),  in  trust,  how- 
ever, to  Invest  and  keep  the  same  invested,  to  receive  the  Jncome  and  profits 
thereof  and  to  pay  over  said  income  to  Emma  McGarty,  of  Rockaway,  New 
Jersey,  the  daughter  of  my  deceased  sister  Sally  Ann  McCarty,  during  her  life. 
Upon  the  death  of  the  said  Emma  McCarty  I  direct  that  said  sum  of  forty 
thofQsand  dollars  shall  revert  to  and  become  a  part  of  my  residuary  estate." 
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The  plaintiffs,  having  received  full  commissions  as  executors,  have 
also  been  awarded,  and  claim  to  be  entitled  to,  commissions  as  trustees 
for  receiving  the  capital  sum  directed  to  be  held  in  trust  during  the 
life  of  Emma  McCarty.  The  appellants  contest  the  executors'  right 
to  these  commissions  because,  as  they  say,  the  plaintiffs'  duties  as 
executors  with  respect  to  this  sum  are  not  yet  completed,  since  upon 
the  death  of  Emma  McCarty  it  will  be  their  duty  as  executors  to  dis- 
tribute the  amount  among  those  entitled  thereto  under  the  residuary 
clause  of  the  will.  There  is  much  force  in  this  contention.  We  have 
recently  had  occasion  to  consider  with  care  the  rules  of  law  relating 
to  the  payment  of  double  commissions  (Matter  of  Ziegler,  168  App. 
Div.  735,  154  N.  Y.  Supp.  652),  and  it  will  be  unnecessary  to  rediscuss 
at  length  that  question.  It  will  be  sufficient  to  say  that  the  present 
case  appears  to  us  to  fall  within  the  rule  of  McAlpine  v.  Potter,  126 
N.  Y.  285,  27  N.  E.  475,  wherein  double  commissions  were  refused, 
although  the  will  imposed  upon  the  executors  the  duties  of  trustees 
in  addition  to  their  strictly  executorial  duties.  The  Court  of  Appeals 
said: 

"To  the  ordinary  duties  of  an  executor  may  be  added  the  performance  of  a 
trust  in  such  a  manner  that  the  two  functions  run  on  together.  It  is  the 
duty  of  an  executor  as  such  to  pay  to  a  legatee  the  amount  of  the  legacy  in 
the  manner  and  at  the  time  provided  by  the  testator,  and  it  does  not  change 
that  duty  that  payment  of  the  principal  is  postponed  and  the  income  made 
payable  annually  in  the  meantime.  A  trust  duty  may  be  thus  imposed  upon 
an  executor,  which  thereby  becomes  and  is  made  a  function  of  his  office.  A 
wiU  must  go  further  than  that  to  admit  of  double  commissions,  and  must 
clearly  and  definitely  indicate  an  intention  of  the  testator  to  end  the  executor's 
duty  at  some  point  of  time,  and  require  him  thereupon  *to  constitute  and  set 
up  one  or  more  several  trusts,  to  be  held  and  managed  as  such  for  the  interest 
of  the  beneficiary." 

It  is  quite  manifest  that,  as  to  the  several  funds  disposed  of  by  the 
seventh,  eighth,  fourteenth,  and  seventeenth  clauses  of  the  will,  the 
duties  of  the  executors,  as  such,  have  not  termmated,  and  will  not 
terminate  as  to  any  of  said  funds  until  the  life  beneficiary  has  died  and 
the  fund  itself  is  distributed  as  provided  in  the  will.  That  distribu- 
tion is  an  executorial  function  and  must  be  made  by  the  executors  as 
such,  and  until  it  has  been  made  the  duties  of  the  executors  will  not 
have  been  finally  and  fully  completed.  Under  the  rule  so  carefully 
laid  down  in  McAlpine  v.  Potter,  and  above  quoted,  the  plaintiffs  are 
not  entitled  to  double  commissions  upon  the  funds  specified  in  the 
above-mentioned  clauses.  Upon  this  question  also  we  think  that  the 
appeal  should  prevail,  and  the  judgment  modified  accordingly. 

The  judgment  appealed  from  will  therefore  be  modified,  in  accord- 
ance with  the  views  expressed  in  this  opinion,  with  costs  to  appel- 
lants, payable  out  of  and  apportioned  between  the  several  funds  as 
to  which  the  questions  have  arisen  on  this  appeal.  The  findings  and 
conclusions  of  law  will  be  appropriately  modified  upon  the  settlement 
of  the  order,  which  should  be  on  notice.  Settle  order  on  notice.  All 
concur. 
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(173  App.  Div.  834) 

GLENDENING  v.  WESTERN  UNION  TELEGRAPH  CO. 

(Supreme  Court,  Appellate  Divlalon,  First  Department    July  10,  1910.) 

Judgment  ^=s>585(4) — ^Res  Judicata. 

A  lessee  cannot  recover  damages  for  loss  of  his  lease,  on  the  theory 
that  the  landlord's  malicious  acts  so  Injured  his  business  that  he  was 
forced  to  enter  Into  an  agreement  with  a  third  party,  which  was  declared 
by  Judgment  to  be  an  asslgpment  forfeiting  his  lease,  since  in  such  action 
the  claim  for  damages  wonid  bave  been  a  defense,  and  Is  therefore  by 
such  prior  Judgment  foreclosed. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  1084,  1085, 
1005,  1132;  Dec  Dig.  «=s»585(4).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  O.  Glendening  against  the  Western  Union  Tele- 
graph Company.  From  an  order  overruling  demurrer  to  amended  com- 
plaint, defendant  appeals.  Order  reversed,  and  demurrer  sustained, 
with  leave  to  plaintiff  to  serve  further  amended  complaint. 

See,  also,  163  App.  Div.  489,  148  N.  Y.  Supp.  552. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Francis  Raymond  Stark,  of  New  York  City,  for  appellant. 
George  Gordon  Battle,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  action  is  brought  to  recover  the  sum  of  $100,- 
000  damages  claimed  to  have  been  sustained  by  plaintiff  by  reason  of 
defendant's  unlawful  acts.  Plaintiff  leased  from  defendant  on  April 
28,  1908,  part  of  the  premises  8,  10,  and  12  Dey  street,  in  the  city  of 
New  York,  for  a  term  of  years,  and  entered  into  possession  thereof, 
maintaining  a  restaurant  therein.    It  is  his  claim  that: 

"Soon  after  the  making  of  said  lease,  defendant  contemplated  the  develop- 
ment of  said  real  estate  by  the  removal  of  the  antiquated  buildings  stand- 
ing thereon  and  the  erection  in  their  stead  of  new  structures  of  modern  size 
and  design,  and  desired  the  surrender  of  the  premises  described  in  said  lease 
(Exhibit  A)  before  its  termination  in  1918,  or  to  lessen  the  extent  and  value 
of  said  lease,  which  fact  was  then  unknown  to  plaintiff.*' 

"With  this  object  in  view,  defendant  began  and  cairied  on  a  systematic  and 
steady  course  of  proceedings  to  injure  the  plaintifiF's  business  and  to  deprive 
him  of  the  full  value  of  his  lease ;  and  while  the  facts  as  they  occurred  were 
known  to  plaintiff,  he  did  not  recognize  the  object  which  defendant  had  in 
view,  and  has  only  been  informed  thereof  very  recently." 

The  acts  of  which  plaintiff  complains,  briefly  stated,  are : 
(1)  Plaintiff  orally  agreed  to  sublet  a  part  of  the  premises  to  one 
Durant  for  the  sale  of  roasted  coffee,  with  the  knowledge  and  ap- 
proval of  defendant,  and  fitted  up  such  part  for  Durant  at  an  ex- 
pense of  $2,000,  whereupon  defendant  refused  to  give  its  written 
consent  to  such  lease  unless  plaintiff  made  provision  therein  that  the 
portion  sublet  "would  be  released  and  restored  to  it  in  case  defendant 
should  require  it  for  a  boiler  and  engine  room,  which,  it  stated,  was 
not  very  probable" ;  that  such  statement  was  made  for  the  purpose  of 
depriving  plaintiff  of  a  part  of  the  demised  premises;   that  plaintiff 
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ir»ade  an  agreement  in  writing  with  defendant,  the  terms  of  which 
Durant  accepted,  whereby  plaintiff  agreed  to  procure  the  surrender  of 
the  premises  sublet  if  defendant  required  the  same  for  a  boiler  and 
engine  room;  that  plaintiff  then  on  August  21,  1909,  sublet  the  part 
of  the  premises  in  question  to  Durant  for  a  term  of  years,  and  defend- 
ant gave  its  written  consent  thereto;  that  on  July  26,  1911,  defendant 
gave  notice  that  it  required  possession  of  the  space  leased  to  Durant  as 
provided  by  the  agreement;  that  plaintiff,  relying  upon  defendant's 
statement  tfiat  it  intended  to  use  the  space  for  a  boiler  and  engine 
room,  called  on  Durant  to  surrender  possession,  and  upon  his  doing  so 
paid  him  $500  as  provided  in  their  lease.  Defendant  entered  into 
possession  of  the  space  in  question  in  September,  1911.  The  state- 
ments made  by  defendant  were  false,  and  "a  mere  pretense,  used  in 
pursuance  of  its  plan  or  scheme  to  break  the  long  term  as  to  a  part 
of  the  premises  leased  to  plaintiff,  and  to  lessen  the  value  of  his  lease, 
so  that  defendant  might  more  easily  obtain  the  cancellation  thereof 
when  it  desired  to  demolish  the  buildings  to  make  way  for  its  pro- 
posed improvements."  Defendant  never  used  the  space  as  a  boiler 
and  engine  room,  but  moved  into  the  same  another  tenant  from  its 
building  6  Dey  street.  Plaintiff,  solely  in  reliance  on  the  truth  of 
defendant's  iexpressed  intention  to  use  the  space  as  a  boiler  and  en- 
gine room,  accepted  a  reduction  of  his  rent  from  $10,000  to  $8,500,  as 
provided  in  his  agreement  with  defendant,  and  released  Durant  and 
surrendered  the  space  to  defendant,  which  the  latter  has  never  offered 
to  return  to  plaintiff,  nor  to  make  good  the  loss  he  sustained  by  the 
removal  of  Durant  therefrom. 

(2)  In  October,  1911,  defendant  notified  plaintiff  in  accordance  with 
the  provisions  of  paragraph  21  of  the  lease  that  it  required  possession 
of  the  rear  9  feet  of  the  demised  premises  for  an  entrance  to  its 
stores  to  the  west,  and  plaintiff,  relying  upon  the  truth  of  the  state- 
ment, surrendered  the  space  to  defendant  and  reset  his  kitchen  equip- 
ment at  an  expense  of  $500,  and  with  damage  in  loss  of  space  and 
ventilation,  whereas  in  fact  defendant  did  not  desire  to  use  the  space 
for  the  purpose  assigned,  but  gave  the  notice  merely  to  deprive  plain- 
tiff of  the  space,  and  to  impose  expense  on  him,  and  to  render  his 
lease  less  valuable,  all  as  part  of  the  scheme  to  secure  a  surrender 
of  the  lease,  and  defendant  did  not  in  fact  use  the  space  thus  taken 
for  an  entrance  to  its  stores. 

(3)  When  the  lease  between  plaintiff  and  defendant  was  executed 
there  was  a  door  opening  from  the  main  hall  of  defendant's  building 
into  plaintiff's  restaurant,  and  in  October,  1910,  defendant  closed 
said  door  and  deprived  plaintiff  and  his  patrons  of  its  use,  causing  him 
a  loss  of  customers  arid  financial  damage ;  this  being  done  arbitrarily 
and  to  injure  plaintiff's  business,  that  defendant  might  more  easily 
obtain  possession  of  the  premsies  demised  to  plaintiff. 

(4)  "In  the  foregoing  and  in  various  other  ways,  and  as  a  part  of  its 
said  general  scheme  or  plan  to  regain  possession  of  said  leased  prem- 
ises, defendant  injured  plaintiff's  business  and  deprived  him  of  his 
rights  and  privileges  under  said  lease  until,  on  or  about  August  28, 
1912,  plaintiff  to  secure  necessary  financial  relief,  was  forced  to  enter 
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into  an  agreement  with  one  John  O'Brien,  which  said  agreement  has 
been  judicially  held  to  operate  as  an  assignment  of  said  lease,  and  as 
a  forfeiture  thereof,  to  plaintiff's  great  damage,  so  that  plaintiff  has 
lost  all  interest  in  said  premises,  and  the  defendant  has  succeeded  in 
its  plan  and  design  by  the  means  aforesaid  to  acquire  possession  of 
and  title  to  the  said  leas.ed  premises  and  to  take  down  the  present  old 
building  and  erect  new  buildings." 

The  demurrer  was  interposed  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled,  upon  the  ground  that  the  complaint  in  effect 
charged  that,  defendant  "having  the  right  to  repossess  itself  of  cer- 
tain portions  of  the  demised  premises  in  the  event  it  desired  to  use 
them  for  certain  specific  purposes,  it  exercised  its  right  ostensibly 
for  the  purposes  expressed,  but  in  fact  maliciously  and  with  the  sole 
design  to  deprive  plaintiff  of  the  use  of  the  portions  so  repossessed." 
The  court  held  that: 

"Each  privilege  implied  a  covenant  on  defendant's  part  that,  when  exer- 
cised, it  would  only  be  for  the  use  expressed,  and  in  ease,  if  repossessed,  de- 
fendant put  those  portions  of  the  premises  to  a  different  use,  and  one 
which  violated  the  covenant,  and  damage  resulted  to  plaintiff,  he  might  have 
his  appropriate  action,"  and  that  "it  was  a  material  feature  of  defendant's 
right  to  elect  that,  if  exercised,  it  should  be  exercised,  not  only  for  the 
purposes  of  one  of  the  expressed  uses,  but  as  well  that  it  should  be  honestly 
exercised  with  an  intent  to  serve  an  actual  or  intended  use,  and  not  malicious- 
ly and  for  the  sole  purpose  of  depriving  plaintiff  of  a  benefit." 

The  court  found  that  the  only  parts  of  the  complaint  which  were 
material  were  the  acts  enumerated  in  the  first  two  charges  hereinbe- 
fore set  forth.  As  to  these  it  held  in  effect  that  each  of  these  two  sets 
of  acts  constituted  a  good  cause  of  action,  and  therefore,  two  good  ac- 
tions for  damages  being  contained  in  the  complaint,  it  was  proof 
against  demurrer.  But  this  is  not  the  theory  of  plaintiff's  complaint, 
which  is  that  but  one  cause  of  action  is  set  forth.  Upon  a  prior  appeal 
from  an  order  denying  a  motion  to  require  plaintiff  to  separately  state 
and  number  causes  of  action,  and  to  strike  from  the  complaint  cer- 
tain matters  as  irrelevant  and  redundant,  this  court  said  (165  App.  Div. 
952,  150  N.  Y.  Supp.  1088)  in  modifying  the  order: 

"Accepting  the  contention  of  the  plaintiff  that  he  attempted  to  and  did  set 
out  but  one  cause  of  action  in  his  complaint,  paragraphs  8,  9,  all  but  the 
first  6  lines  of  paragraph  19,  and  paragraph  22  are  irrelevant  and  redundant 
to  said  cause  of  action  so  claimed  to  be  alleged." 

In  the  brief  of  plaintiff's  present  counsel  on  that  appeal  he  set  forth 
that: 

Plaintiff  bad  not  seen  fit  to  frame  a  complaint  setting  forth  separate  causes 
of  action  for  the  acts  complained  of,  if  that  course  were  possible,  *'but  in- 
stead has  alleged  but  one  cause  of  action,  namely,  that  the  defendant  in  its 
attempt  to  force  from  plaintiff  the  surrender  of  the  demised  premises  pur- 
sued unfair  methods,  which  caused  him  great  damage,  one  item  of  which  was 
the  loss  of  his  lease.  This  constitutes  a  good  cause  of  action,  with  interde- 
pendent acts  looking  to  the  accomplishment  of  one  end ;  but  these  acts  are 
the  details  or  steps  in  a  course  of  action  resulting  in  a  single  injury.  They 
4o  not  constitute  separate  causes  of  action,  and  may  properly  be  set  forth 
In  one  count." 
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Not  only  must  plaintiff  be  held  to  this  theory  of  his  complaint,  upon 
which  he  succeeded  in  defeating  the  motion  to  compel  him  to  separate- 
ly state  and  number  the  claimed  separated  causes  of  action  in  his  com- 
plaint, but  upon  this  appeal  he  does  not  adopt  the  theory  of  the  court 
below,  upon  which  the  demurrer  was  overruled,  standing  upon  the 
proposition  that: 

The  complaint  "constitutes  a  cause  of  action  based  on  the  theory,  not  that 
we  are  suing  to  recover  damages  for  the  loss  of  the  lease,  but,  on  the  con- 
trary, for  the  damage  caused  by  the  acta  of  the  defendant  cpmplained  of, 
which,  talcen  together,  constitute  a  single  cause  of  action  good  against  de- 
murrer," 

Treating  the  complaint  as  setting  forth  a  single  cause  of  action,  as 
plaintiff  has  always  insisted  was  the  fact,  it  is  apparent  from  an  ex- 
amination of  its  allegations  that  the  damage  really  sought  to  be  recover- 
ed is  the  loss  of  plaintiff's  lease,  which  is  alleged  to  have  been  the 
ultimate  purpose  of  defendant's  design,  in  order  to  regain  possession 
of  the  demised  premises  and  erect  its  new  building  upon  the  whole 
plot.  The  Durant  sublease  and  the  repossession  of  the  rear  9  feet  are 
but  incidents  in  the  extinguishment  of  the  lease,  and  are  based  on  dis- 
tinct acts  of  alleged  bad  faith  on  defendant's  part,  which,  if  they  are 
actionable  at  all,  are  the  subject  of  separate  actions.  But  there  can  be 
no  recovery  for  the  loss  of  the  lease  upon  the  facts  alleged  in  this 
complaint,  for  plaintiff  has  pleaded  himself  out  of  court  as  to  that  by 
showing  that  defendant  did  not  deprive  him  of  the  lease  by  any  ac- 
tionable wrong,  but  that  plaintiff  himself  is  the  cause  of  his  own  dam- 
age, by  having  violated  the  terms  of  his  lease  by  assignment  to  John 
O'Brien,  which  has  been  judicially  determined  to  operate  a  forfeiture 
of  the  lease  by  reason  of  plaintiff's  violation  of  its  terms.  Defendant 
is  not  shown  to  have  been  the  cause  of  making  such  assignment,  nor 
is  it  suggested  how  plaintiff's  voluntary,  if  unfortunate,  violation  of  the 
plain  provisions  of  his  lease  can  be  charged  to  defendant.  Manifestly 
defendant  was  not  the  procuring  cause  of  the  plaintiff's  dealings  with 
O'Brien,  with  whom  it  had  no  dealings  or  relations.  Furthermore,  if 
defendant  had  been  in  any  way  the  cause  for  the  making  of  the  as- 
signment by  plaintiff  to  O'Brien,  that  would  have  been  a  good  defence 
to  defendant's  right  to  establish  the  forfeiture,  and  it  never  could  have 
succeeded  on  its  appeal  to  this  court,  when  it  was  decided  that  plaintiff 
lost  his  lease  as  the  result  of  his  own  violation  of  its  terms.  Glendening 
v.  Western  Union  Telegraph  Company,  163  App.  Div.  489,  148  N.  Y. 
Supp.  552.  Treating  the  complaint  as  attempting  to  set  forth  one  cause 
of  action,  the  one  alleged  is  insufficient,  and  the  demurrer  thereto 
should  have  been  sustained. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  demurrer  sustained,  with  $10  costs,  with  leave  to  plaintiff  to  serve 
a  further  amended  complaint,  if  he  so  elects,  on  payment  of  such 
costs.    All  concur. 
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<173  App.  Div.  640) 

LEVBERQ  T.  SCHUMACHEB. 

(Supreme  Gonrt,  Appellate  IMyision,  First  Department    July  10,  1016.) 

1,  Masteb  and  Sebvant  ^=>121(1) — Injuries  to  Servant — Place  of  Work— 

"Vat." 

A  wooden  corerless  box,  3  feet  long,  1  foot  wide,  and  14  inches  deep, 
sank  below  the  surrounding  stone  floor  surface,  containing  a  liquid,  is  a 
**vat,"  within  Labor  Law  (Consol.  Laws,  c.  31)  §  81,  as  amended  by  Laws 
1913,  a  286,  since  a  vat  is  a  large  vessel,  tub,  or  cistern,  especially  for 
holding  liquids  or  treating  something  in  liquid  during  a  manufacturing 
process,  whether  over,  on,  or  in  the  ground. 

[Ed.  Note;— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  228; 
Dec.  Dig.  «=>121(1). 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Vat.] 

2.  Masteb  and  Servant  ^=9i21(l) — ^Injuries  to  Servant — Fx^ce  of  Work — 

,Vat. 

Under  Labor  Law,  8  81,  as  amended  by  Laws  1913,  c.  286,  requiring 
every  vat  lower  than  the  workmen's  elbow  to  be  Inclosed  with  a  rail,  fail- 
ure to  place  a  railing  around  a  cooling  vat  sunk  flush  with  the  stone  floor 
of  a  blacksmith  shop  creates  a  liability  per  se  for  any  injuries  due  to  such 
receptacle. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent.  Dig.  {  228 ; 
Dec.  Dig.  <S=s>121(l).] 

Clarke,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  David  Levberg  against  Hemy  D.  Schumacher.  From  a 
judgment  of  the  Appellate  Term,  affirming  judgment  for  plaintiff,  and 
from  an  order  denying  motion  for  new  trial,  defendant  appeals  by  per- 
mission.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Henry  Siegrist,  of  New  York  City  (Otto  D.  Parker,  of  New  York 
City,  on  the  brief),  for  appellant. 

Moses  Feltenstein,  of  New  York  City  (Morris  D.  Reiss,  of  New 
York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  Plaintiff,  a  blacksmith,  was  employed  by  defendant, 
a  wagon  maker,  and  in  the  course  of  his  duties  was  required  to  put 
iron  tires  on  wheels.  This  was  done  by  taking  the  heated  tires  out 
of  the  fire,  placing  them  on  the  wheel,  throwing  several  pails  of  water 
thereupon,  passing  a  bar  in  the  wheel,  and  then  raising  and  carrying 
it  to  a  receptacle  in  the  floor  of  the  shop,  at  either  side  of  which  were 
posts,  with  projections  on  which  the  bar  rested.  The  helper  rotated 
the  wheel,  causing  it  to  pass  through  the  receptacle  (which  was  filled 
with  water)  in  such  a  way  that  the  water  was  thrown  backwards, 
and  away  from  the  blacksmith,  who,  as  the  tire  cooled  off,  adjusted  it 
properly  on  the  wheel.  When  this  was  done  the  blacksmith  and  his 
helper  raised  the  wheel  by  the  bar  and  carried  it  away.  On  the  occa- 
sion in  question  plaintiff  slipped  on  the  wet  floor  while  assisting  in 
carrying  away  the  wheel,  and  his  left  leg  went  into  the  trough  (the 

^soFor  otli«r  casw  im  aame  topic  4k  KEY-NUMBER  tn  all  Key-Numbered  Digests  A  Indexes 
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water  in  which  was  then  very  hot)  and  was  burnt,  causing  the  injuries 
for  which  he  has  recovered  damages. 

The  floor  of  the  shop  was  of  stone,  according  to  one  witness,  or  of 
rough  flagging  and  brick,  according  to  another.  The  receptacle  was 
of  wood,  incased  in  the  ground  with  an  edging  of  iron  plate,  flush  with 
the  floor.  Its  dimensions  were  3  feet  long,  12  inches  wide,  and  14 
inches  deep.  There  was  no  railing  or  guard  around  it,  but  when  not 
in  use  it  was  covered.  The  trial  court  submitted  to  the  jury  the  ques- 
tion of  plaintiffs  contributory  negligence,  but  charged  that  as  a  mat- 
ter of  law  defendant  was  guilty  of  negligence  in  failing  to  fulfill  his 
statutory  obligation  to  have  the  receptacle  in  question  guarded  by  a 
rail,  as  its  top  was  below  the  level  of  the  workmen's  elbows.  This  the- 
ory of  liability  is  based  on  the  language  of  the  statute,  which  is  as 
follows  (Labor  Law,  §  81,  as  amended  by  chapter  286,  Laws  1913): 

"Every  vat  or  pan  wherever  set  so  that  the  opening  or  top  thereof  is  at  a 
lower  level  than  the  elbow  of  the  operator  or  operators  at  work  about  the 
same  shall  be  protected  by  a  cover  which  shall  be  maintained  over  the  same 
while  in  use  In  such  manner  as  effectually  to  prevent  such  operators  or  other 
persons  falling  therein  or  coming  in  contact  with  the  contents  thereof,  except 
that  where  it  is  necessary  to  remove  such  cover  while  any  such  vat  or  pan  is 
in  use,  such  vat  or  pan  shall  be  protected  by  an  adequate  railing  around  the 
same." 

[1]  I  have  referred  to  this  opening  in  the  floor  as  a  receptacle,  be- 
cause it  was  used  to  contain  another  substance  (water).  It  can  as  well, 
be  described  as  a  vat,  because  it  is  a  wooden,  coverless  box,  sunk 
below  the  surrounding  stone  surface,  so  that  its  top  is  on  a  level  there- 
with, and  containing  a  liquid.    A  vat  is : 

"A  large  vessel,  tub,  or  cistern,  especially  for  holding  liquids  or  for  treating 
something  in  liquid,  during  a  manufacturing  process,  as  in  brewing  or  in 
tanning,  usually  named  from  the  operation  that  it  serves — as  heating  vat» 
dipping  vat ;  draining  vat."    Standard  Dictionary. 

This  definition,  it  will  be  seen,  refers  to  receptacles  over,  on,  or  in 
the  ground,  and  the  one  in  question  would  be  a  cooling  vat.  It  has 
also  been  defined  as: 

"A  large  tub,  vessel  or  cistern,  especially  one  for  holding  liquids  in  an 
immature  state,  as  chemical  preparations  for  dying  or  for  tanning  leather.'^ 
Century  Dictionary. 

"Any  large  vessel,  but  particularly  one  in  which  Uquids  are  kept  while 
immature;   a  dstem  for  tanneries  or  brewers."    Worcester's  Dictionary. 

[2]  The  trial  court  held  that  the  opening  in  question  constituted  a 
vat,  and  therefore  was  within  the  statute.  I  think  he  was  correct  in 
so  holding,  for  neither  the  size  nor  use  of  the  receptacle  is  controlling,, 
but  its  position,  viz.,  so  set  that  its  opening  or  top  is  at  a  lower  level 
than  the  elbow  of  the  operator  at  work  about  the  same  and  the  use  for 
which  it  was  designated  and  to  which  it  was  put.  It  applied  to  vats, 
large  or  small,  and  was  to  prevent  workmen  from  falling  into  them,  as 
well  as  from  being  injured  by  contact  with  their  contents.  The  law 
was  complied  with  in  part,  for,  when  not  in  use,  the  opening  was  pro- 
tected by  a  cover.  But  there  was  an  absolute  failure  to  guard  it 
when  in  use.  An  examination  of  the  photographs  of  the  site  of  the 
accident,  and  the  testimony  of  the  witnesses  as  to  how  the  work  was 
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carried  on,  demonstrate  that  it  was  entirely  practicable  to  protect  the 
vat  by  an  adequate  railing  around  the  same,  with  openings  left  in  the 
railing  at  each  end'to  allow  the  insertion  and  removal  of  the  wheels. 
Defendant  made  no  attempt  to  prove  that  a  railing  could  not  be  erect- 
ed, thus  eliminating  all  danger  of  accidents  while  the  work  was  going 
on,  as  was  insured  by  the  cover  being  placed  in  position  when  work 
was  suspended.    Failure  to  observe  the  statute  created — 

"a  liability  per  se,  or,  as  Is  otherwise  and  with  less  accuracy  sometimes  said, 
is  conclusive  evidence  of  negligence."  Amberg  v.  Kinley,  214  N.  Y.  531,  108 
N.  B.  830,  li.  R.  A.  1916B,  619. 

"A  machine  that  is  maintained  wholly  without  guards  is  presumptively  con- 
trary to  the  statute.  The  burden  of  showing  that  it  is  impracticable  to  guard 
a  machine,  or  that  its  location  removes  it  from  danger  to  employes,  is  upon 
the  person  or  corporation  maintaining  it"  Scott  v.  International  Paper  Ck>., 
201  N.  Y.  49,  97  N.  B.  413. 

In  the  case  at  bar,  failure  to  place  a  railing  around  the  vat  created 
a  liability  on  defendant's  part,  which  he  could  only  avoid  by  showing 
that  it  was  impracticable  to  maintain  such  a  railing,  and  that  proof 
he  failed  to  make. 

The  determination  should  therefore  be  affirmed,  with  costs  to  re- 
spondent.   Order  filed. 

SCOTT  and  DAVIS,  JJ.,  concur. 

CLARKE,  P.  J.  (dissenting).  The  action  is  bv  servant  against 
master  to  recover  damages  for  personal  injuries.  The  defendant  was 
a  wagon  maker,  and  on  March  13,  1914,  the  plaintiff  was  working 
as  a  blacksmith  in  his  shop,  putting  iron  tires  on  wheels.  The  tire, 
after  being  heated  and  placed  on  the  wheel,  was  cooled  by  throwing 
pails  of  Y^ater  over  it,  and  then  was  further  cooled  off  in  a  trough,  the 
top  of  which  was  level  with  the  floor.  The  trough  was  3  feet  long,  12 
inches  wide,  and  14  inches  deep,  filled  with  water.  An  iron  bar  was 
inserted  through  the  hub  of  the  wheel,  the  bar  placed  upon  racks 
affixed  to  posts  on  each  side  of  the  trough,  and  the  wheel  was  revolved, 
so  that  the  tire  passed  through  the  water  in  the  trough.  A  number 
of  tires  had  been  so  treated  on  the  day  of  the  accident,  and  the  water 
had  become  heated.  Plaintiff  and  his  helper  turned  the  wheel,  and 
the  defendant  fixed  the  tire  on  the  wheel.  The  wheel  was  then  taken 
out  of  the  trough ;  the  helper  taking  the  bar  from  the  hub,  and  plain- 
tiff taking  away  the  wheel.  In  doing  this  he  slipped  upon  the  wet 
floor,  and  his  left  leg  went  into  the  trough  and  was  burned  by  the 
hot  water.  Plaintiff  had  been  employed  at  the  same  work  for  a  year 
and  a  half  or  two  years.  The  testimony  was  that  when  the  trough 
was  not  in  use  a  cover  was  put  on  it. 

The  ground  of  recovery  was  neglect  by  the  defendant  to  observe 
section  81  of  the  Labor  Law,  as  amended  by  Laws  1913,  c  286: 

"Every  vat  and  pan  wherever  set  so  that  the  opening  or  top  thereof  is  at 
a  lower  level  than  the  elbow  of  the  operator  or  operators  at  worlc  about  the 
same  shall  be  protected  by  a  cover  which  shall  be  maintained  over  the  same 
while  in  use  )P  such  manner  as  effectually  to  prevent  such  operators  or  other 
persons  falling  therein  or  coming  in  contact  with  the  contents  thereof,  except 
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that  where  It  Is  necessary  to  remove  such  cover  while  any  such  vat  or  pan  Is 
in  use,  such  vat  or  pan  shall  be  protected  by  an  adequate  railing  around  the 
same." 

The  court  charged : 

"So  that  as  a  matter  of  law  I  charge  you  there  can  be  no  question  of  negli- 
gence on  the  part  of  the  defendant ;  that  the  failure  of  the  defendant  to  ful- 
fill the  statutory  obligation  must  be  accepted  by  you  as  negligence  on  his  part, 
and  the  plaintiff  would  be  entitled  to  your  verdict,  unless  you  discover  that, 
even  thpugh  the  defendant  did  fail  in  his  duty,  this  plaintiff  also  failed  in  an 
obligation  which  the  law  Imposed  upon  him,  namely,  failure  on  the  part  of 
the  plaintiff  to  exercise  ordinary  care,  prudence,  and  caution  which  his  em- 
ployment at  that  time  and  the  conditions  then  present  demanded." 

I  do  not  think  the  trough  was  a  vat  or  pan  within  the  meaning  of 
that  section  of  the  Labor  Law.  Of  course,  it  would  be  impossible 
to  have  a  cover  on  this  trough  while  in  use,  and  it  would  be  equally- 
impracticable  to  have  a  railing  around  it.  The  work  could  not  be  done 
with  such  railing.  The  means  employed  to  cool  the  tire,  so  as  to 
shrink  it  onto  the  wheel,  has  been  employed  by  blacksmiths  from  the 
earliest  days.  There  is  nothing  obviously  or  inherently  dangerous 
in  this  narrow,  shallow  trough,  nor  was  such  an  accident  reasonably 
to  be  anticipated.  Statutes  are  to  be  given  a  reasonable  construction. 
As  the  statute  did  not  apply,  it  was  error  to  take  from  the  jury  the 
question  of  defendant's  negligence,  and  the  determination  of  the  Ap- 
pellate Term  and  the  judgment  and  order  of  the  City  Court  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  in 
all  courts  to  abide  the  event 

McLaughlin,  j.,  concurs. 


(173  App.  Div.  844) 

WILLS  T.  NATIONAL  CARBON  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1*  Pbincifal  and  Agknt  ^=»120(1) — ^Authobitt  of  Agbnt — Evidence — ^Ad- 
kissibility. 

In  an  action  for  the  purchase  price  of  goods  sold  through  defendant's 
agent,  evidence  of  the  details  of  defendant's  method  of  doing  business, 
as  between  its  general  manager  and  such  agent,  held  admissible  as  tend- 
ing to  show  that  agent's  authority  did  not  Include  the  purchase  of  the 
go^s  involved. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  fj  402, 
404,  408.  410,  411;   Dec.  Dig.  «@=>120(1).] 

2.  Pbincipal  and  Agent  «=»120(1) — Atjthobitt  of  Agent — ^Evidence — Ad- 
hissibilitt. 

In  an  action  for  the  purchase  price  of  goods  sold  through  defendants 
agent,  evidence  as  to  instructions  by  defendants'  manager  to  such  agent, 
tending  to  show  that  such  agent  had  no  authority  to  purchase  the  goods 
in  question,  held  admissible. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  || 
402,  404,  408,  410,  411 ;   Dec  Dig.  <3=»120(1).] 

^5»For  other  caaes  see  same  topic  ft  KBT-NUMBER  in  aU  Key-Numbered  DlgeeU  ft  Indcxea 
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3.  Appeal  and  Ebbob  <5=»1056(1)— Review— Exclusion  op  Evidence— -Pbeji;- 
DiciAL  Ebbob. 

In  an  action  for  tbe  purchase  price  of  goods  sold  througb  an  agent,  the 
refusal  to  permit  defendant  to  Introduce  evidence  tending  to  show  that 
such  agent  had  no  actual  authority  to  purchase  the  goods  In  question 
held  reversible  error. 

[Ed.  Note.— F6r  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  !l  4187, 
4191,  4207;   Dec.  Dig.  <8=»1056<1).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  J.  Wills  against  the  National  Carbon  Company. 
Judgment  for  plaintiff  on  verdict,  and  defendant  appeals.  Reversed 
and  remanded. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

George  Hahn,  of  New  York  City,  for  appellant. 

George  H.  Mitchell,  of  New  York  City,  for  respondent. 
« 

DOWLING,  J.  The  plaintiff  has  recovered  from  defendant  the 
value  of  an  automatic  filling  machine  claimed  by  him  to  have  been  sold 
to  the  defendant,  the  function  of  which  was  to  take  flat  cartons,  erect 
them,  close  the  bottom,  put  in  the  contents,  consisting  of  one  of  de- 
fendant's dry  batteries,  close  the  top,  and  as  the  completed  package 
came  from  the  machine  keep  count  of  the  number  handled.  The 
plaintiff,  in  order  to  establish  the  sale  in  question,  was  obliged  to  rely 
upon  the  authority  of  Jacob  W.  Voorhis,  defendant's  purchasing  agent, 
for  he  had  no  transactions  of  any  kind  with  any  one  connected  with 
defendant  in  relation  to  the  alleged  purchase,  save  with  said  Voorhis. 
Not  only  were  his  personal  transactions  all  had  with  Voorhis,  but  the 
correspondence  in  the  case  is  between  Voorhis  and  plaintiff,  and  no 
official  of  the  defendant  company  ever  communicated  with  plaintiff  in 
reference  to  this  machine,  nor  does  he  seem  to  have  communicated 
directly  with  the  company,  but  only  through  Voorhis. 

The  making  of  the  contract  was  denied  by  Voorhis,  who  claimed 
that  the  plaintiff  had  taken  the  risk  of  constructing  the  machine  in 
the  hope  that  he  would  be  able  to  satisfy  the  defendant  of  its  utility 
and  thus  effect  its  sale,  while  plaintiff's  testimony  as  to  the  alleged 
sale  is  that  Voorhis  told  him  to  go  ahead  and  agreed  to  pay  $3,000 
for  it.  Plaintiff  admits  that,  although  he  had  a  written  form  of  sale 
prepared  for  the  defendant's  acceptance,  Voorhis  refused  to  sign  it, 
and  in  fact  it  never  was  signed. 

The  learned  trial  court  charged  the  jury  that  the  uncontradicted  tes- 
timony was  that  Voorhis  was  merely  the  purchasing  agent  of  the  de- 
fendant, and  that  the  ordinary  and  usual  course  of  business  in  its 
dealings  was  to  have  his  purchases,  before  they  were  made,  authorized 
by  the  general  manager;  further,  that  in  dealing  with  Voorhis  the 
plaintiff  was  bound  at  his  peril  to  inquire  and  ascertain  the  extent  and 
power  of  his  authority  as  an  agent,  and  had  no  right  to  assume  that 
he  was  authorized  to  bind  the  defendant  by  any  contract  he  might 
make  with  the  plaintiff;  also  that  the  defendant  was  not  liable  if 
Voorhis  exceeded  his  actual  authority,  unless  plaintiff  believed,  and 

^=9For  oUier  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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had  a  right  to  believe  from  the  conduct  of  the  defendant,  that  the  act 
was  within  his  authority ;  also  that  the  mere  fact  that  the  communica- 
tions sent  by  Voorhis  to  the  plaintiff  appeared  upon  the  stationery  of 
the  defendant  did  not  of  itself  make  it  liable  for  anything  which  he 
might  have  written  or  said.  The  court  also  charged  that  9ie  defend- 
ant was  responsible  only  for  such  appearance  of  authority  on  the  part 
of  Voorhis  as  was  caused  by  the  defendant  itself,  and  not  for  such  ap- 
pearance of  conformity  to  authority  as  was  caused  by  Voorhis  only. 

The  case  was  submitted  upon  the  theory  that,  although  there  was 
no  proof  of  actual  authority  upon  the  part  of  Voorhis  to  bind  the 
company,  the  latter  could  nevertheless  clothe  him  with  apparent  au- 
thority to  bind  it,  upon  which  one  dealing  with  Voorhis  might  rely,  by 
its  conduct,  its  acts,  and  the  manner  in  which  it  permitted  its  business 
to  be  conducted.  So  far  as  the  jury  found  any  apparent  authority 
given  by  the  defendant  to  Voorhis  to  bind  it,  the  finding  was  against 
the  weight  of  the  evidence,  for  no  act  of  the  defendant  is  shown  which 
authorized  Voorhis  to  represent  it,  save  the  application  to  him  of  the 
term  "purchasing  agent,"  and  the  undisputed  testimony  is  that  he 
only  investigated  prices  and  conditions  in  the  market,  and  reported 
them  to  defendant's  general  manager,  who  authorized  him  to  purchase 
goods  on  printed  requisitions. 

[1,  2]  When  the  defendant  sought  to  corroborate  this  testimony  by 
that  of  the  general  manager,  the  court  would  not  allow  him  to  testify, 
saying  that  he  saw  no  occasion  for  the  repetition  of  the  testimony,  as 
the  defendant's  other  witness  was  obviously  telling  the  truth  about  it. 
Not  only  was  there  no  evidence  of  Voorhis*  authority,  save  such  as 
might  be  inferred  from  his  title  (which  was  overcome  by  the  testimony 
as  to  the  limited  nature  of  his  powers),  but  the  defendant  was  not 
allowed  to  show  the  details  of  the  method  of  doing  business  of  the  de- 
fendant, as  between  the  purchasing  agent  and  the  general  manager, 
and  was  not  permitted  to  show  that  the  general  manager  had  not  au- 
thorized Voorhis  to  purchase  the  machine  in  question  from  the  plaintiff. 

[3]  Reversible  error  was  committed  in  tfie  exclusion  of  the  fol- 
lowing questions :  To  Voorhis,  as  to  whether  he  received  instructions 
or  autfiorization  from  the  general  manager  to  purchase  the  machine  or 
order  the  same,  as  to  what  Hubert  said  to  him  in  relation  to  the  ma- 
chine, and  the  refusal  to  allow  defendant  to  show  what  actually  tran- 
spired between  Voorhis  and  the  general  manager  in  relation  to  this 
machine ;  to  Hubert,  as  to  whether  he  ever  said  anything  to  Voorhis 
in  regard  to  the  purchase  of  the  machine  in  question,  and  also  as  to 
the  course  of  business  in  the  year  1914  in  relation  to  the  purchase  of 
materials  and  supplies,  between  Voorhis  and  Hubert. 

The  judgment  and  order  appealed  from  will  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 
Order  filed.    All  concur. 


Digitized  by 


GooQle 


Sup.  Ct)  POTOHAO  INS.  OO.  Y.  KELLT  161 

(173  Am>.  Wy.  791) 

POTOMAC  INS.  CO.  OP  DISTRICT  OF  COLUMBIA  T.  KELLY. 

(Supreme  Court,  Appellate  DlTlsioQ,  First  I>epartment    July  10,  1916.) 

L  INSURANCE  ^=»82— ACCOUITTING   BY  AQBUT^FOUNDATION   OF  BiQHT  OF  AC- 

noK — Fiduciabt  Relation. 

A  fiduciary  relation  existed  between  a  fire  Insurance  company  and  the 
party  who  contracted  with  it  to  act  as  its  general  agent  for  the  United 
States  and  Canada,  to  establish  an  agency,  maintain  a  field  and  office 
force,  give  his  personal  attention  to  the  management,  and  render  the  in- 
surance company  monthly  statements  or  accounts,  and  an  action  lay 
against  him  by  the  company  for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  If  107,  106 ;  Dec 
Dig.  <0ss>S2.] 

2.  Insttrance  ^=3»82 — ^Accounting  by  Agent — ^Equitablb  Action — ^Bubden 

OF  Pboof. 

In  an  action  by  a  fire  insurance  company  against  its  general  agent  for 
an  accounting,  the  burden  was  on  the  agent  to  show  he  had  turned  over 
to  plaintiff  all  the  moneys  collected  by  him  and  to  which  it  was  entitled. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {{  107, 108 ;  Dea 
Dig.  <©=>82.] 

3.  Insueance  c=»82 — Accounting  bt  Agent — Right  of  Action — ^Rendition 

OF  Statements. 

The  fact  that  the  general  agent  of  a  fire  insurance  company  rendered 
statements  from  time  to  time,  which  were  retained  without  objection,  did 
not  deprive  the  company  of  its  right  to  have  a  full  and  complete  ac- 
count of  the  agent's  dealings,  if  it  so  desired. 

[£d.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  f  i  107,  108 ;  Dee. 
Dig.  <ds>82.] 

4.  Insurance  ^=»82 — ^Accounting  bt  Agent — Right  of  Action— Showing 

OF  Monet  Due. 

To  have  an  accounting  against  its  general  agent,  it  was  not  necessary 
for  plaintiff  fire  insurance  company  to  show  that  anything  would  be 
found  due  it  from  the  agent;  it  being  sufficient  that  a  fiduciary  relation 
existed  between  the  parties,  entitling  tlxe  company  to  a  full  statement  of 
the  agent's  acts  as  such. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  f |  107,  108 ;  Dec. 
Dig.  <d=»82.] 

5.  Contbacts  ^=s>26— Chabacteb  of  Cobbespondence  as  Suoh. 

A  letter  from  the  general  manager  of  an  accident  fire,  and  life  insur- 
ance company  to  an  insurance  man,  stating:  "We  are  agreeable  to  ap- 
point you  as  our  manager  for  [an  insurance]  business  in  the  United 
States  on  the  terms  arranged  [stating  them].  Formal  agreement  to  this 
effect  will  be  submitted  by  us  to  you,  with  the  usual  clauses  and  condi- 
tions, •  •  •  and  shall  send  you  draft  of  the  necessary  agreement  in 
the  course  of  a  day  or  two" — uj)on  which  letter  defendant  indorsed,  "The 
foregoing  is  accepted  this  day,"  did  not  constitute  a  contract,  being  at 
most  a  statement  of  what  the  contract,  when  presented,  would  contain. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  fj  119,  120;  Dec. 
Dig.  ^926.] 

Cross-Appeals  from  Special  Term,  New  York  County. 

Action  by  the  Potomac  Insurance  Company  of  the  District  of  Co- 
lumbia against  John  A.  Kelly.  From  an  interlocutory  judgment  (91 
Misc.  Rep.  335,  155  N.  Y.  Supp.  98),  directing  defendant  to  account, 

'or  other  cases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indezer 
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both  parties  appeal.    Judgment  modified,  as  indicated  in  the  opinion, 
and,  as  modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Stephen  P.  Anderton,  of  New  York  City,  for  plaintiff. 
Edgar  J.  Nathan,  of  New  York  City,  for  defendant. 

McLaughlin,  J.  Appeal  by  both  parties  from  an  interlocutory 
judgment  directing  the  defendant  to  account.  Plaintiff  is  a  fire  insur- 
ance company,  with  offices  in  Washington,  D.  C.  Defendant  is  a  res- 
ident of  New  York  City.  On  the  12th  of  January,  1909,  he  was  ap- 
pointed by  the  plaintiff  its  agent  for  the  United  States  and  Canada, 
excepting  the  District  of  Columbia  and  its  immediate  vicinity,  for  a 
term  of  five  years,  under  a  written  contract  which  fixed  his  compen- 
sation at  37%  per  cent,  of  the  net  premiums  received  on  policies  writ- 
ten through  his  office.  Defendant  agreed,  for  the  compensation  stated, 
to  establish  an  agency,  to  maintain  an  efficient  and  capable  field  and 
office  force,  to  give  his  personal  attention  to  the  management,  and  to 
render  to  the  plaintiff  monthly  statements  or  accounts.  Immediately 
following  the  execution  of  the  contract  the  plaintiff  entered  upon  the 
discharge  of  his  duties,  and  continued  to  act  as  plaintiff's  agent  until 
February  17,  1913.  He  issued  and  canceled  policies  on  behalf  of  the 
plaintiff,  collected  premiums,  adjusted  and  paid  losses,  and  from  time 
to  time  rendered  statements  to  the  plaintiff  of  the  policies  written  and 
the  amount  of  moneys  collected  and  disbursed. 

[1-4]  The  evidence  clearly  established  that,  acting  under  this  con- 
tract, his  relation  to  the  plaintiff  was  a  fiduciary  one,  and  the  action 
lies  for  an  accounting.  The  burden  is  upon  him  to  show  that  he  has 
turned  over  to  the  plaintiff  all  of  the  moneys  collected  by  him  and  to 
which  it  is  entitled.  Marvin  v.  Brooks,  94  N.  Y.  71.  The  fact  that  he 
rendered  statements  from  time  to  time,  which  were  retained  without 
objection,  does  not  deprive  the  plaintiff  of  its  right  to  have  a  full  and 
complete  account  of  defendant's  dealings,  if  it  so  desires.  Jordan 
V.  Underbill,  91  App.  Div.  124,  86  N.  Y.  Supp.  620;  Frethey  v. 
Durant,  24  App.  Div.  58,  48  N.  Y.  Supp.  839.  To  obtain  an  account- 
ing, it  is  not  necessary  for  the  plaintiff  to  show  that  anything  will  be 
found  due.  It  is  sufficient  that  the  relation  exists  between  the  par- 
ties, and  this  entitles  the  plaintiff  to  a  full  and  complete  statement  of 
his  acts  as  agent.  But,  from  the  theory  upon  which  the  case  was  tried 
and  decided,  as  well  as  the  manner  in  which  it  was  presented  by  the 
plaintiff  on  appeal,  it  would  seem  that  the  plaintiff  does  not  want  an 
accounting  under  the  contract  referred  to,  but  does  desire  one  from 
May  1,  1911,  when  it  is  claimed  another  contract  was  ehtered  into. 
The  interlocutory  judgment  does  not  direct  the  defendant  to  account 
from  January  12,  1909,  but  only  from  May  1,  1911,  when  the  alleged 
second  contract  was  made. 

[5]  About  tfie  time  the  contract  was  made,  January  12,  1909,  the 
defendant  purchased  a  majority  of  plaintiff's  capital  stock.  Some  time 
in  1909  he  became  acquainted  with  one  Norie-Miller,  the  general  man- 
ager of  the  Central  Accident,  Fire  &  Life  Assurance  Company  of 
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Perth,  Scotland,  whom  he  finally  interested  in  the  plaintiffs  company. 
Defendant  went  to  Perth  in  April,  1911,  and  saw  Norie-Miller,  with 
whom  he  arranged  for  the  sale  of  his  stock  in  plaintiff  to  the  General 
Accident  Company.  The  sale  of  the  stock  also  contemplated  that  the 
Accident  Company  should  acquire  the  balance  of  the  stock  in  plaintiff, 
either  through  the  defendant  or  others.  On  May  1,  1911,  Norie- 
Miller  wrote  a  letter  to  the  defendant,  referring  to  the  purchase  of  his 
stock,  and  saying : 

"We  are  agreeable  to  appoint  you  as  our  manager  for  tbat  business  in  the 
United  States  on  the  terms  arranged,  namely,  you  to  be  paid  a  straight  com- 
mission of  35  per  cent  on  the  net  premiums  received,  this  to  cover  every  com- 
mission and  expense,  including  taxes  and  any  other  special  charge,  and  you 
to  receive  also  a  contingent  commission  of  10  per  cent  on  the  net  ascertained 
profits,  such  profits  to  be  arrived  at  after  deduction  of  necessary  reserves. 
•  •  •  Formal  agreement  to  this  effect  will  be  submitted  by  us  to  you  with 
the  usual  clauses  and  conditions,  ♦  ♦  •  and  shall  send  you  draft  of  the 
necessary  agreement  in  the  course  of  a  day  or  two." 

Upon  receipt  of  this  letter  the  defendant  indorsed  upon  it: 

"Perth,  Ist  May,  1911. 
"The  foregoing  is  accepted  this  day.  Jno.  A.  Kelly.*' 

No  formal  contract  was  ever  presented,  but  the  court,  on  the  theory 
that  the  letter  itself  constituted  a  contract,  has  directed  an  accounting 
from  its  date.  It  did  not  constitute  a  contract.  It  was,  at  most,  the 
statement  of  what  the  contract,  when  presented,  would  contain.  It  was 
not  executed  by  the  plaintiff,  and  there  is  nothing  to  indicate  that  it  was 
intended  to  be  a  binding  contract  between  the  parties.  The  defendant 
continued  as  agent  until  May  23,  1913,  and  transacted  business  for 
the  plaintiff  in  substantially  the  same  way  that  he  had  prior  to  the 
time  the  letter  was  written.  The  contract  of  January  12,  1909,  had 
not  been  terminated,  and  therefore,  if  the  plaintiff  is  entitled  to  an  ac- 
counting at  all,  it  is  under  that  contract,  and  not  under  the  letter 
referred  to. 

It.  follows  that  upon  the  defendant's  appeal  the  judgment  should 
be  modified,  so  as  to  direct  an  accounting,  if  the  plaintiff  so  desires,  of 
the  defendant's  acts  as  agent  under  the  contract  of  January  12,  1909. 

The  plaintiff's  appeal  is  from  so  much  of  the  judgment  as  holds  that 
the  defendant  was  entitled  to  a  contingent  commission  of  10  per  cent. 
on  the  net  ascertained  profits  of  the  plaintiff's  business.  In  the  letter 
to  which  reference  has  been  made  there  is  a  statement  to  that  effect, 
but>  as  has  already  been  indicated,  this  letter  never  ripened  into  a  con- 
tract, and  for  that  reason  the  interlocutory  judgment  is  erroneous,  in 
that  it  directs  such  an  accounting.  Defendant  is  not  entitled  to  a 
contingent  commission  of  10  4)er  cent,  on  the  net  ascertained  profits. 
The  contract  under  which  the  services  were  rendered  contains  no 
such  provision,  and  the  interlocutory  judgment  should  also  be  modified 
in  this  respect. 

The  judgment  appealed  from  is  modified,  as  indicated  in  this  opinion, 
and,  as  thus  modified,  affirmed,  without  costs  to  either  party.  The 
order  to  be  entered  herein,  which  will  be  settled  on  notice,  should  con- 
tain the  necessary  modification  of  the  findings.    All  concur. 
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MUTUAL  LIFE  INS.  CO.  OP  NEW  YORK  v.  ROTHSCHILD  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    May,  1916.) 

1.  MOBTOAOKS  ^=»556 — Covenants—Unconscionable  Covenants. 

Though  a  mortgage  securing  a  bond  authorized  the  mortgagee,  in  case 
the  mortgagor  conveyed  the  property,  to  release  all  security  and  yet  hold 
the  mortgagor,  the  obligor  of  the  bond,  such  provision  will  not  avoid  the 
mortgage,  and  allow  the  mortgagor  to  escape  a  deficiency  Judgment;  the 
mortgagee  not  having  released  any  of  the  security  after  the  mortgagor's 
conveyance. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  {{  1592-1595, 
1697;   Dec.  Dig.  <8=>656.] 

2.  Mobtqages   ^=>306 — CoNSTBtrcTioN — Liability   of   Mobtoaoob. 

A  bond  and  mortgage  securing  a  loan  provided  that  the  obligation 
should  remain  in  full  force  until  actual  payment,  and  that  on  transfer  of 
any  of  the  property  mortgaged,  and  in  case  of  an  agreement  between  any 
owners  of  the  mortgaged  property  and  the  obligees,  modifying  the  terms 
of  payment,  and  if  any  part  of  the  mortgaged  property  should  be  released 
from  the  mortgage  without  the  consent  of  the  mortgagors,  the  mortgagors 
should  continue  liable  for  sums  secured  according  to  extension  or  mod- 
ification, and  notwithstanding  delivery  of  releases  by  the  obligees.  The 
time  of  payment  was  once  extended  at  the  request  of  the  original  mort- 
gagors, and  after  the  conveyance  time  of  payment  was  again  extended; 
the  rate  of  interest  being  increased.  Held,  that  such  accommodations 
did  not  discharge  the  mortgagors  from  liability;  the  covenant  that  ex- 
tension agreements  should  not  discharge  the  mortgagors  not  being  limitea 
to  the  original  extension  agreement. 

[Ed.  Note.—For  other  cases,  see  Mortgages,  Cent.  Dig.  ff  890-896; 
Dec.  Dig.  <S=>306.] 

8.  Mobtoaoes  ^=s»558 — ^Liability  of  Pasties — Constbugtion. 

Where  mortgages  contained  many  provisions  relating  to  acts  of  the 
mortgagors,  such  as  the  insuring  of  the  premises  and  the  like,  a  grantee 
of  the  mortgagor,  who,  in  consideration  of  an  extension  of  the  time  of 
payment,  agreed  to  comply  with  the  conditions  of  the  mortgage,  did  not 
become  liable  for  payment  of  the  principal  sum,  so  that,  on  foreclosure, 
deficiency  judgment  could  be  rendered  against  her;  the  provision  as  to 
complying  with  the  conditions  of  the  mortgage  obviously  relating  to  af- 
firmative acts  by  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  |  1596 ;  Dec. 
Dig.  <9==>558.] 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York  against 
Eugenie  Rothschild  and  others.  Judgment  for  plaintiff  against  all  de- 
fendants save  Lily  D.  Wicks. 

Frederick  L.  Allen,  of  New  York  City  (Charles  L.  Griffin  and 
Ralph  F.  Smith,  both  of  New  York  City,  of  counsel),  for  plaintiflf. 

Heymann  &  Herman,  of  New  York  City  (Everett  B.  He)miann  and 
Jacob  Schnebel,  both  of  New  York  City,  of  counsel),  for  defendants 
Rothschild. 

Edward  S.  Clinch,  of  New  York  City,  for  defendant  Wicks. 

GIEGERICH,  J.  In  this  action,  brought  to  foreclose  a  mortgage, 
questions  are  raised  as  to  the  liability  to  a  deficiency  judgment,  if  any 
deficiency  results,  of  various  defendants  who  were  former  owners  of 
the  property  under  foreclosure,  or  who  are  representatives  of  one  of 

^s»For  oUt«r  cases  ses  same  topic  ft  KBY-NUMBER  in  all  Key-NumUrea  DigesU  A  Indexes 
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the  original  bondsmen.    The  material  facts,  briefly  stated,  are  as  fol- 
lows : 

On  January  25,  1899,  the  defendant  Eugenie  Rothschild  and  her 
husband,  Ludwig  Rothschild,  now  deceased,  but  whose  executors  are 
joined  as  defendants  in  the  action,  borrowed  from  the  plaintiff  $60,000, 
payable  in  five  years,  with  interest  at  4  per  cent.,  and  executed  and 
delivered  their  bond  and  mortgage,  the  bond  containing  the  following 
provision : 

*'It  is  expressly  understood  and  agreed  by  and  between  the  parties  hereto 
that  this  obligation  shall  be  and  remain  in  full  force  and  effect  and  in  no 
wise  be  impaired  until  the  actual  payment  of  said  sum  to  said  obligees.  And 
in  case  of  a  sale  or  transfer  of  any  property  embraced  in  a  mortgage  collat- 
eral to  this  bond,  and  in  case  of  any  agreement  or  stipulation  between  any 
owner  or  owners  of  said  mortgaged  property  and  the  said  obligees,  extending 
the  time  or  modifying  the  terms  of  payment  above  recited,  and  in  case  any 
part  or  parts  of  said  mortgaged  property  are  released  from  the  liep  of  said 
mortgage  by  said  obligees,  without  first  having  obtained  the  consent  thereto 
of  said  obligors,  their  h^irs,  executors,  administrators,  successors,  or  assigns, 
the  above-mentioned  obligors  shall  continue  liable  to  pay  the  sum  above  secur- 
ed according  to  the  terms  of  any  such  agreement  of  extension  or  modification 
and  notwithstanding  the  delivery  of  any  such  release  or  releases,  nnless  ex- 
pressly released  and  discharged  in  writing  by  the  above  named  obligees." 

At  the  time  of  the  execution  and  delivery  of  such  bond  and  mortgage 
the  defendant  Eugenie  Rothschild  was  the  owner  in  fee  simple  of  the 
mortgaged  premises.  On  or  about  January  25,  1904,  the  said  Eugenie 
Rothschild  and  Ludwig  Rothschild,  after  reducing  the  mortgage  debt 
to  $55,000,  made  an  extension  agreement  with  the  plaintiflf,  bearing 
date  January  11,  1904,  whereby  the  time  of  payment  was  extended  an- 
other five  years,  to  January  25,  1909,  and  the  rate  of  interest  increased 
to  Ay^  per  cent.  By  deed  bearing  date  August  16,  1904,  the  defendant 
Eugenie  Rothschild  conveyed  the  mortgaged  premises  to  Julia  D. 
Dresser,  Fannie  D.  Erhart,  and  the  defendant  Lily  D.  Wicks,  subject 
to  the  aforesaid  mortgage.  On  or  about  January  2,  1909,  the  plaintiflf 
made  an  agreement  with  said  Julia  D.  Dresser,  Fannie  D.  Erhart,  and 
the  defendant  Lily  D.  Wicks,  bearing  date  January  2,  1909,  that  the 
time  of  payment  of  the  mortgage  debt  should  be  extended  to  January 
15,  191  Ij  the  rate  of  interest  continuing  at  4%  per  cent.,  and  by  that 
agreement,  after  agreeing  to  pay  the  principal  sum  and  interest,  they 
further  agreed  "to  comply  with  the  other  terms  and  conditions  of  said 
bond  and  mortgage,"  referring  to  the. original  bond  and  mortgage  of 
January  25,  1899.  On  October  11,  1910,  the  premises  were  conveyed 
by  the  said  Julia  D.  Dresser,  Fannie  D.  Erhart,  and  the  defendant  Lily 
D.  Wicks  to  the  defendant  Wyckoflf  Holding  Company,  subject  to  the 
said  mortgage.  The  said  two  co-owners,  with  the  defendant  Wicks, 
were  originally  made  defendants  herein;  but  the  action  was  discon- 
tinued against  them,  because  personal  service  could  not  be  made  upon 
them.  On  or  about  April  24,  1911,  $5,000  having  in  the  meantime 
been  paid,  the  plaintiflf  made  an  agreement  with  the  Wyckoflf  Holding 
Company,  bearing  date  April  24,  1911,  extending  ^e  time  of  payment 
of  the  $50,000  balance  to  January  15,  1912,  with  interest  at  5  per  cent. ; 
the  agreement  further  providing  that  a  privilege  of  prepayment  there- 
tofore existing  was  revoked,  and  further  bifiding  the  Wyckoflf  Holding 
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Company  to  pay  the  principal  and  interest  of  the  debt  and  "to  comply 
with  the  other  terms  and  conditions  of  said  bond  and  mortgage." 

Two  distinct  questions  are  presented.  One  is  whether  the  defend- 
ants Eugenie  Rothschild  and  the  executors  of  the  last  will  and  testa- 
ment of  Ludwig  Rothschild,  deceased,  are  liable  to  la  personal  ju-dg- 
ment,  if  any  deficiency  results  on  the  sale;  and,  second,  whether  the 
defendant  Lily  D.  Wicks  is  so  liable.  It  is  conceded  that  at  the  time 
of  the  various  extensions  the  value  of  the  mortgaged  property  was  in 
excess  of  the  respective  amounts  due  on  the  mortgage  at  the  time  of 
such  extensions,  and  it  is  recognized  by  all  parties  that,  unless  the  pro- 
visions of  the  original  bond  and  the  various  extension  agreements 
above  set  forth  preserve  and  continue  the  liability  of  the  defendants 
Eugenie  Rothschild  and  the  executors  of  the  last  will  and  testament 
of  Ludwig  Rothschild,  deceased,  and  the  defendant  Wicks,  the  re- 
spective extension  agreements  made  with  subsequent  owners  of  the 
property  exonerate  them  from  personal  liability. 

[1,  2]  I  will  first  discuss  the  question  of  the  liability  of  the  defend- 
ants Eugenie  Rothschild  and  the  executors  of  the  last  will  and  testa- 
ment of  Ludwig  Rothschild,  deceased.  It  is  argued  on  their  behalf 
that  the  provisions  of  the  bond  are  unconscionable,  and  that  a  court 
of  equity  will  not  enforce  them.  In  this  connection  it  is  pointed 
out  that  the  mortgagee  is  given  power  by  such  provisions  of  the  bond 
to  release  anything  short  of  the  whole  of  the  mortgaged  premises 
without  receiving  any  payment  whatever,  and  that  the  Rothschilds 
would  nevertheless  continue  liable  for  the  payment  of  the  entire  prin- 
cipal sum,  although  substantially  deprived  of  all  recourse  to  recoup 
themselves  against  the  mortgaged  property.  I  do  not  think,  however, 
that  weight  should  be  given  to  this  particular  argument,  because  as  a 
matter  of  fact  no  claim  is  made  that  the  plaintiff  has  released  any 
portion  of  the  mortgaged  premises,  so  that  the  persons  liable  on  the 
bond  will  still  have  the  benefit  of  the  value  of  the  original  mortgaged 
property  intact  whatever  that  value  may  turn  out  to  be. 

Another  point  made  on  behalf  of  the  same  defendants  is  that  the 
extension  agreement  made  by  them  nullified  the  above  quoted  provi- 
sions of  the  bond.  The  argument  is  made  that  the  consideration  for 
the  elimination  of  those  provisions  was  the  increase  in  the  interest  rate 
from  4  to  4^^  per  cent.  In  my  view,  however,  the  extension  agreement 
did  not  have  the  effect  of  superseding  the  original  agreement  con- 
tained in  the  bond,  but  was  limited  in  its  operation  to  changing  only 
such  portions  of  the  original  agreement  as  it  applied  to,  leaving  the 
other  portions  unaffected.  This  view  is  somewhat  strengthened  by 
the  fact  that  the  extension  agreement  provides  that  "nothing  herein 
contained  shall  *  ♦  *  impair  any  condition  in  said  bond  and  mort- 
gage." On  behalf  of  the  defendants  it  is  pointed  out  that  this  provi- 
sion is  limited  to  conditions,  and  does  not  apply  to  covenants,  and  that 
the  provision  in  the  bond  upon  which  the  plaintiff  relies  is  not  a  condi- 
tion, but  is  a  covenant.  Even  if  the  question  were  to  be  disposed  of 
on  this  narrow  ground,  I  do  not  think  it  could  be  successfully  claimed 
that  the  said  provision  in  the  bond  is  a  covenant  as  distinguished  from 
a  condition.  The  iattorneys  who  advance  this  distinction  themselves 
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recognize  that  it  is  not  a  clear-cut  one,  because  they  state  that  the  pro- 
vision in  question  might  perhaps  be  better  defined  as  a  stipulatipn. 
But,  quite  apart  from  whatever  meaning  should  be  given  to  the  clause 
now  under  discussion,  and  if  that  clause  were  not  contained  in  the 
extension  agreement  at  all,  I  can  see  no  reason  for  holding  that  the 
said  provision  in  the  bond  was  nullified  by  the  extension  agreement. 

It  is  also  insisted  that  the  words  "any  agreement  or  stipulation  be- 
tween any  owner  or  owners  of  the  said  mortgaged  property  and  the 
said  obligees  extending  the  time  or  modifying  the  terms  of  payment 
above  recited"  contemplate  only  a  single  extension  agreement  and  not 
an  indefinite  succession  of  such  agreements,  and  that  after  the  first 
extension  agreement  was  executed  (being  the  one  executed  by  the 
Rothschilds  on  or  about  January  25,  1904)  the  operation  of  that  pro- 
vision of  the  bond  was  exhausted,  and  that  the  subsequent  extension 
agreements  executed  by  later  owners  were  not  embraced  within  the 
meaning  of  the  bond,  and  consequently  that  the  execution  of  such  ex- 
tension agreements  without  the  knowledge  and  consent  of  the  Roths- 
childs exonerated  them  from  personal  liability.  I  feel  compelled  also 
to  hold  against  the  defendants  on  this  proposition  and  think  the  pro- 
vision referred  to  means  any  and  every  agreement. 

Various  other  arguments  are  made  on  behalf  of  the  defendants 
Eugenie  Rothschild  and  the  executors  of  the  last  will  and  testament  of 
Ludwig  Rothschild,  deceased,  but  they  need  not  be  discussed,  because 
they  proceed  upon  the  assumption  that  the  extension  agreements  given 
by  subsequent  owners  were  given  without  the  consent  of  the  Roths- 
childs ;  but,  as  above  shown,  my  conclusion  is  that  the  Rothschilds  by 
the  original  agreement  in  the  bond  consented  in  advance  to  whatever 
extension  agreements  might  thereafter  be  made  between  any  owner 
of  the  property  and  the  plaintiff. 

[3]  Coming  now  to  the  question  of  the  personal  liability  of  the  de- 
fendant Lily  D.  Wicks,  a  diflFerent  situation  is  presented.  She  was 
not  a  party  to  the  original  bond,  and  never  gave  any  bond,  and  none 
of  its  provisions  are  operative  against  her,  except  such  provisions,  if 
any,  as  were  made  operative  against  her  by  the  extension  agreement 
which  she  entered  into  with  the  plaintiff.  By  that  extension  agreement 
she  and  the  others  who  made  the  agreement  with  her,  but  who,  as 
above  stated,  are  not  now  defendants  in  this  action,  agreed  "to  pay 
said  principal  sum  and  interest  as  above  set  forth  and  to  comply  with 
the  other  terms  and  conditions  of  said  bond  and  mortgage."  Now, 
in  addition  to  the  payment  of  principal  and  interest,  there  were  other 
things  which  the  bond  or  mortgage  required  the  owner  of  the  property 
to  do,  such  as  providing  insurance,  and  in  my  opinion  the  fair  con- 
struction X)f  the  extension  agreement  limits  the  obligation  of  the  de- 
fendant Wicks  to  such  provisions  of  the  bond  and  mortgage  as  call- 
ed for  some  affirmative  action  on  her  part.  Otherwise  a  broader 
meaning  would  be  given  to  the  word  "comply"  than  is  warranted. 
The  plaintiff's  counsel  would  construe  that  word  as  though  it  had  the 
passive  meaning  of  to  be  bound  by.  But,  specially  as  the  provisions 
of  the  bond  in  question  are  unusual,  I  think  it  should  be  held  that  the 
defendant  Wicks  is  not  bound  by  those  unusual  provisions  in  the  ab- 
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sence  of  words  in  the  extension  agreement  made  by  her  which  would 
plainly  refer  to  such  provisions.  As  was  recently  said  by  the  Court 
of  Appeals  in  a  case  involving  the  question  of  the  effect  to  be  given 
to  the  language  contained  in  an  extension  agreement  (Metzger  v.  Nova 
Realty  Co.,  214  N.  Y.  26,  31,  107  N.  E.  1027),  if  the  intention  of  the 
parties  had  been  what  the  plaintiff  contends  it  was,  more  apt  language 
would  have  been  used  in  the  agreement;  but  the  language  that  was 
used  is  not  susceptible  of  such  a  construction  as  the  plaintiff  contends 
for.  It  might,  furthermore,  be  pointed  out  that  by  its  terms  the  pro- 
vision in  the  bond  which  is  sought  to  be  made  binding  on  the  defendant 
Wicks  is  made  to  apply  to  the  original  bondsmen ;  the  language  being, 
"the  above-mentioned  obligors  shall  continue  liable."  This  circum- 
stance strengthens  the  conclusion  indicated  above. 

My  conclusion  is  that  the  plaintiff  is  entitled  to  the  usual  judgment 
of  foreclosure  and  sale,  and  also  to  judgment  for  any  deficiency  that 
may  arise  upon  the  sale  of  the  mortgaged  premises  against  the  defend- 
ants Eugenie  Rothschild,  individually,  and  the  executors  of  the  last 
will  and  testament  of  Ludwig  Rothschild,  deceased,  and  the  Wyckoft 
Holding  Company,  with  costs,  and  an  additional  allowance  of  $200. 
The  judgment  should  also  provide  that  the  amended  and  supplemental 
complaint  be  dismissed  as  to  the  defendant  Lily  D.  Wicks  upon  the 
merits,  with  costs. 

The  request  for  findings  of  the  respective  parties  have  been  passed 
upon  as  indicated  upon  the  margins  thereof.  Submit  for  my  signature, 
upon  two  days'  notice  of  presentation,  a  decision  embodying  without 
change  of  language  all  findings  made  by  me,  with  proof  of  service. 


(173  App.  Div.  676) 

BRANOWEE  &   SON.  Inc.,   v.  WALDES  et  aL 
(Supreme  Ourt,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Pleading  <S=»237(5) — Leave  to  Amend — Laches. 

Where  plaintiff,  over  defendant's  objection,  proceeds  to  trial  upon  a 
sabstantially  defective  complaint,  evidence  as  to  matters  not  alleged  in 
the  complaint  being  received  over  defendant's  objection,  the  court  has  no 
power  at  the  end  of  plaintiff's  case  to  allow  amendment  to  render  the 
evidence  admissible. 

[Ed.  Note.— For  other  cases,  see  Pleading,  CJent  Dig.  f  606;  Dec.  Dig. 
«&=>237(5).] 

2.  Appeal  and  Erbob  ^=»883 — ^Right  to  Allege  Ebbob — ^Amendment— Ac- 

quiescence IN  Ruling. 

Where  the  trial  court  was  of  opinion  that  a  complaint  was  Imperfect 
without  amendment,  and  plaintiff  asked  leave  to  amend,  on  appeal  by  de- 
fendant, based  on  allowance  of  amendment,  the  plaintiff  could  not  claim 
that  the  complaint  was  sufficient  without  amendment 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3611 ; 
Dee.  Dig.  <@=9883.] 

8.  Sales  ^=>411 — Action  by  Buyeb  fob  Bbbagh — ^Pleading — Due  Pebfobbc- 

ANCE. 

In  action  by  buyer  for  failure  of  seller  to  deliver,  if  under  the  terms 
of  the  contract  there  is  something  to  be  done  by  plaintiff  before  defend- 
ant is  obligated  thereon,  complaint  must  allege  due  performance. 

[£d.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  1161-1164;  Dec. 
Dig.  «S=>4U.] 

^=»For  other  coses  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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1  Flbabiko  «=s»4^(1)— Waiteb  of  Bkfusal  of  Tihs  to  Plead  Oveb  Ajtbb 
Amendment. 

Where  substantial  amendment  of  complaint  Is  made  at  dose  of  trial, 
defendant  did  not  waive  bis  right  to  object  to  fiiilnre  to  allow  him  time 
to  plead  thereto  by  proceeding  with  the  trial  under  strong  pressure  from 
the  court. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S  1408;  Dec 
Dig.  <S=»420(1).] 

&  Pleading  ^s»252(2) — ^Amendment — Supebsedino  Obioinal  Pleadino. 

Where  a  complaint  is  formally  amended  and  served,  it  supersedes  the 
original  complaint,  and  becomes  the  only  complaint  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  §  737%;  Dec 
Dig.  4Ss>252(2).] 

&  Pleading  ^s»258,  254 — ^Ambndmbnt— Right  to  Answbb  ob  Demub, 

Where  plaintiff,  over  defendant's  objection,  proceeds  to  trial  upon  a 
substantially  defective  complaint,  evidence  as  to  matters  not  alleged  in 
the  complaint  being  received  over  defendant's  objection,  and  at  the  end  of 
plaintiff's  case  amends  the  complaint  to  cover  such  evidence,  defendant 
has  a  right  to  20  days  in  which  either  to  answer  or  demur  thereto,  and 
the  court  cannot  confine  defendant  to  answering  alone,  under  Code  Civ. 
Proa  §  520,  specifying  time  within  which  pleadings  are  to  be  served,  not- 
'  withstanding  Code  Civ.  Proc.  §  723,  authorizing  the  court  to  allow  amend- 
ments in  the  interests  of  justice,  and,  when  the  case  in  which  amendment 
is  made  is  on  the  general  calendar  of  issues  of  fact,  to  direct  that  it  re- 
tain its  place  on  the  calendar. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {§  744-751,  752- 
760 ;  Dec.  Dig.  <e=>253,  254.] 

7.  Pleading  ^=:»253,  254 — Amendment — Right  to  Answbb  ob  Demxtb. 

Such  rule  is  not  applicable  to  a  case  where  amendment  is  merely 
formal,  and  does  not  go  to  the  merits  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  744-751,  752- 
760;  Dec  Dig.  ie=:»253,  254.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Branower  &  Son,  Inc.,  against  Henry  Waldes  and  others. 
From  an  order  denying  defendants*  motion  to  strike  the  cause  from 
the  Trial  Term  calendar,  defendants  appeal.  Order  reversed,  and 
motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Harry  D.  Nims,  of  New  York  City,  for  appellants. 

F.  Wright  Moxley,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  for  damages  for  the  defendant's  refusal 
to  comply  with  a  contract  by  which  they  undertook  to  furnish  certain 
merchandise  to  plaintiff.  There  were  three  counts  in  the  complaint, 
and  in  none  of  them  did  the  plaintiff  allege  that  it  had  performed  the 
conditions  of  the  contract  on  its  part  to  be  performed.  This  objec- 
tion was  taken  by  defendants  at  the  very  outset  on  a  motion  to  dis- 
miss the  complaint,  and  was  renewed  at  various  times  during  the 
trial,  especially  when  there  was  offered  evidence  tending  to  show  per- 
formance on  file  plaintiff's  part.  All  these  objections  were  overruled 
by  the  trial  court,  but  at  the  end  of  the  plaintiff's  case  the  court  re- 
considered its  decision  upon  this  point,  and  held  that  the  plaintiff,  to 

^s>For  oUier  cmm  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbwed  Digests  ft  Indexes 
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succeed,  must  amend  his  complaint  Thereupon  plaintiff's  attorney 
moved  to  amend  each  cause  of  action  by  alleging  performance  on  the 
part  of  the  plaintiff.  At  the  defendants'  instance  this  amendment 
was  written  out  and  verified  by  the  plaintiff,  and  an  amended  com- 
plaint containing  it  was  served.  The  defendants  then  insisted  that 
they  had  the  right  under  the  Code  to  have  20  days  within  which  to 
plead  or  demur  to  the  amended  complaint.  This  right  the  court 
denied,  and  insisted  that  either  they  should  amend  the  answer  gn  the 
spot,  by  denying  the  allegations,  as  they  had  already  denied  the  other 
allegations  of  the  complaint,  or  that  the  allegations  of  performance 
would  be  taken  as  admitted.  The  defendants  stood  upon  their  rights, 
and  insisted  that  they  were  right  in  this  position ;  but  notwithstanding, 
under  pressure  from  the  court,  they  proceeded  with  the  trial,  care- 
fully saving  and  reserving  what  they  deemed  to  be  their  rights  by  ap- 
propriate exceptions. 

The  trial  resulted  in  a  disagreement  of  the  jury,  and  the  cause  was 
ordered  to  be  restored  to  the  trial  calendar  for  retrial.  A  motion  was 
made  to  strike  the  cause  from  the  calendar  on  the  ground  that  it  was 
no  longer  at  issue.  This  motion  was  denied,  and  before  the  order 
denying  it  was  entered  the  defendants  served  a  demurrer  to  the 
amended  complaint,  which,  however,  was  returned  by  the  plaintiff. 
The  present  appeal  is  from  the  order  denying  defendants'  motion  to 
strike  the  cause  from  the  trial  calendar. 

[1,2]  The  question  is  whether  or  not  the  defendants  had,  under 
the  circumstances,  a  right  to  demand  20  days  after  a  substantial  amend- 
ment of  the  complaint  within  which  to  plead  or  demur.  We  think 
that  they  undoubtedly  had  such  right.  In  the  first  place  the  amend- 
ment of  the  complaint  was  one  which  the  trial  court  had,  at  the  time, 
no  power  to  grant.  It  is  now  strenuously  urged  by  plaintiff  that  no 
amendment  was  necessary  to  perfect  the  complaint.  That  question 
is  not  properly  before  us,  especially  since  the  contract  sued  upon  is 
not  in  the  record. 

[3,  4]  But,  apart  from  that,  the  trial  court  was  of  opinion  that  the 
complaint  was  imperfect  and  insufficient  without  amendment,  and 
plaintiff  acquiesced  in  the  court's  view,  and  asked  leave  to  amend.  If 
under  the  terms  of  the  contract  there  was  something  to  be  done  by 
plaintiff  before  defendants'  obligation  to  do  anything  arose,  it  is  clear 
that  an  allegation  of  due  performance  by  plaintiff  was  essential,  and 
defendants  had,  from  the  beginning  of  the  trial,  insisted  that  the  com- 
plaint was  insufficient  for  lack  of  such  an  allegation.  The  court  per- 
sistently overruled  the  objections,  and  admitted  evidence,  under  ex- 
ception, tending  to  show  that  performance  on  plaintiff's  part,  which 
it  had  omitted  to  allege.  After  this  it  was  too  late  to  cure  the  error 
by  permitting  plaintiff  to  so  amend  his  complaint  as  to  render  the 
evidence  admissible. 

"It  is  a  rule  superior  to  tbe  exercise  of  discretion  that  a  party  shaU  not  be 
thus  allowed  to  have  his  pleading  amended  when  the  result  will  be  to  deprive 
his  adversary  of  a  valid  objection  to  the  admission  of  evidence  under  the 
pleading  as  It  stood  before  amendment.'*  MoUoy  v.  VUlage  of  BriarcUlI 
Manor,  217  N.  Y.  577-581,  112  N.  B.  429,  430. 
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When  the  amendment  was  allowed  and  actually  made,  and  the 
amended  complaint  served  on  defendants,  the  trial  should  have  ended, 
and  the  defendants,  by  proceeding  under  strong  pressure  from  the 
court,  cannot  be  held  to  have  waived  any  rights. 

[5,  8]  After  the  complaint  had  been  thus  formally  amended  and 
served,  it  superseded  the  original  complaint,  and  became  the  only 
complaint  in  the  case.  Penninam  v.  Fuller  &  Warren  Co.,  133  N. 
Y.  442-444,  31  N.  E.  318;  Brooks  Bros.  v.  Tiffany,  117  App.  Div. 
470,  102  N.  Y.  Supp.  626;  Lewis  v.  Pollack,  85  App.  Div.  577,  83  N. 
Y.  Supp.  287.  With  the  original  complaint  fell  also  the  original  an- 
swer to  it.  The  defendants  were  clearly  entitled  to  a  full  20  days 
within  which  to  answer  or  demur  to  the  new  complaint.  Such  is 
the  mandate  of  Code  of  Civil  Procedure,  §  520,  and  so  it  had  been 
repeatedly  held.  In  Hayes  v.  Kerr,  39  App.  Div.  529,  57  N.  Y.  Supp. 
323,  wherein  the  court  had  attempted  to  restrict  to  10  days  the  de- 
fendants' time  to  answer  an  amended  complaint,  this  court  said : 

'The  defendant  is  entitled  to  20  days  in  which  to  serve  his  answer,  and  the 
court  had  no  power  to  abridge  the  time." 

The  question  has  been  very  recently  passed  upon  in  this  court  in 
Tatum  V.  Farson,  167  App.  Div.  581-585,  152  N.  Y.  Supp.  817.  In 
that  case  this  court  said : 

"Where,  however,  a  plaintiff  deems  it  necessary  to  apply  for  and  obtain 
leave  thus  materially  to  amend  his  pleading,  he  cannot  insist,  and  the  court 
may  not  require,  that  the  defendant  be  confined  to  answering  the  amended 
pleading  [citing  cases].  Aside  from  any  question  of  power  on  the  part  of  the 
court  by  virtue  of  the  provisions  of  section  723  of  the  Code  of  Civil  Proce- 
dure, or  otherwise,  the  defendant,  where  the  amendment  is  more  than  formal 
and  presents  a  new  issue,  should  be  accorded  the  same  unrestricted  right  to 
move  or  plead  as  he  had  when  the  original  pleading  was  served.  No  burden 
or  restriction  should  be  imposed  upon  one  party  as  a  condition  of  granting  a 
fiivor  to  the  adverse  party." 

[7]  Many  other  cases  might  be  cited  to  the  same  effect.  Of  course, 
as  pointed  out  by  Mr.  Justice  Laughlin  in  Tatum  v.  Farson,  supra,  this 
rule  is  not  applicable  to  a  case  where  the  amendment  is  merely  formal 
and  does  not  go  to  the  merits  of  the  action.  Kyle  v.  City  of  New 
York,  155  App.  Div.  401,  139  N.  Y.  Supp,  1080.  Prior  to  1900  the 
amendment  of  a  pleading  necessarily  and  automatically  destroyed  the 
efficacy  of  the  notice  of  trial  and  note  of  issue  that  had  previously 
been  served  and  filed,  so  that  the  cause  fell  from  the  trial  calendar 
and  must  be  renoticed.  In  that  year,  however,  the  power  was  given 
to  the  court,  in  permitting  an  amendment  of  a  pleading,  to  direct  that 
it  retain  its  place  on  the  calendar.  No  such  order  was  made  in  the 
case  at  bar,  and,  if  it  had  been,  it  could  not  have  restricted  the  de- 
fendants' right  to  answer  or  demur  to  the  amended  complaint,  and, 
when  they  elected  to  demur,  the  propriety  of  striking  the  cause  from 
the  trial  calendar  became  apparent. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted.  Order  filecL  All 
concur. 
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(174  App.  Dlv.  39) 

BIOE  V.  POSTAL  TELBGRAPH-OABLB  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    June  15,  1916.) 

L  Death  ^=:»31(3) — Actions — ^Person  Entitiad  to  Sub — ^Pebsonai.  Refre- 

SBNTATIVS. 

Under  Code  Civ.  Proc.  §§  1902-1905,  the  right  of  action  for  negligently 
causing  death  is  conferred  upon  the  administrator,  and  not  upon  the  next 
of  kin. 

(Ed.  Note.— For  other  cases,  see  Death,  CJent.  Dig.  f  38;  Dec  Dig. 
<&=5>31(3).] 

X  Assignments   ^=>2^(X) — Beubasb   ^=>2 — ^Actions — ^Benbficiabies — ^Right 
IN  Action. 

While  Code  Civ.  Proc.  {|  1902-1905,  confers  the  right  of  action  for  negli- 
gently causing  death  upon  the  administrator,  yet  the  next  of  kin,  for 
whose  benefit  the  action  is  maintained,  has  a  property  right  therein, 
which  may  be  assigned  or  released. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent.  Dig.  §{  42,  44,  45; 
Dec.  Dig.  «=»24(1)  ;  Release,  Cent.  Dig.  §§  2,  3 ;  Dec.  Dig.  <e=>2.] 

3.  Fraud  «=»29— Actions — ^Persons  Entitled  to  Sue — Next  of  Kin. 

A  next  of  kin  may  sue  for  being  fraudulently  induced  to  release  his 
claim  against  defendant  for  negligently  causing  death,  since  Code  Civ. 
Proc.  §§  1902-1905,  does  not  affect  a  fraud  action  based  on  the  next  of 
kin's  property  right  in  the  negligence  action. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {  25;  Dec.  Dig. 
^=»29.] 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  Clark  H.  Rice  against  the  Postal  Telegraph-Cable  Com- 
pany. From  an  order  and  interlocutory  judgment  overruling  defend- 
ant's demurrer  to  the  complaint,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Hugh  Satterlee,  of  Rochester,  for  appellant. 

Earl  F.  Case,  of  Rochester,  for  respondent. 

LAMBERT,  J.  This  action  is  in  form  to  recover  damages  for 
fraud,  and  arises  out  of  the  following  facts :  It  is  alleged  that,  prior  to 
the  bringing  of  this  action,  Charles  Rice,  plaintiff's  son,  met  his  death 
under  circumstances  rendering  the  defendant  liable  for  negligently 
causing  same.  The  plaintiff,  father  of  the  intestate,  was  his  sole  next 
of  kin.  Following  the  death  of  Charles  Rice,  the  defendant  and  the 
plaintiff  in  this  action  negotiated  a  settlement  wherein  the  plaintiff  ex- 
ecuted and  delivered  to  the  defendant  a  written  release  of  whatever 
claim  he  might  have  against  the  defendant  on  account  of  such  death. 
The  complaint  alleges  that  such  release  was  procured  by  false  and 
fraudulent  representations,  and  that  by  reason  of  such  fraud  plaintiff 
was  deprived  of  his  right  to  damages  because  of  the  negligent  killing 
of  said  Charles  Rice. 

The  defendant  demurs  upon  three  grounds :  First,  that  the  plaintiff 
has  not  the  legal  capacity  to  sue ;  second,  that  there  is  defect  of  parties 
plaintiff ;  third,  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

^5»For  oUier  cases  see  same  topic  &  KBY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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[1]  Briefly  summarized,  the  position  of  the  defendant  is  that  by  sec- 
tions 1902,  1903,  1904,  and  1905  of  the  Code  of  Civil  Procedure  the 
Legislature  has  conferred  the  right  of  action  for  negligently  causing 
death  upon  the  administrator,  as  distinguished  from  the  next  of  kin, 
and  that  therefore  only  an  administrator  is  entitled  to  bring  action  for 
any  damages  growing  out  of  negligence  causing  death.  There  is  no 
doubt  that  the  Legislature  has  conferred  the  right  of  action  in  negli- 
gence upon  an  administrator,  and  that  an  administrator  alone  can  pros- 
ecute such  an  action  in  negligence. 

[2]  The  legal  status  of  the  next  of  kin,  as  affected  by  these  sections, 
has  been  frequently  discussed  by  the  courts,  and  it  seems  to  be  well  set- 
tled that,  although  the  right  of  action  is  vested  in  the  administrator, 
yet,  by  reason  of  the  fact  that  such  action  is  for  the  benefit  of  the  next 
of  kin,  each  of  the  next  of  kin  becomes  vested  with  a  property  right  in 
such  a  cause  of  action,  and  a  right  that  is  descendable  and  transferable. 
Meekin  v.  B.  H.  R.  R.  Co.,  164  N.  Y.  145,  58  N.  E.  50,  51  L.  R.  A.  235, 
79  Am.  St.  Rep.  635 ;  Quin  v.  Moore,  15  N.  Y.  432.  In  line  with  such 
conception  of  the  rights  of  the  next  of  kin  under  this  statute  are  those 
holdings  which  determine  that  a  release  from  the  next  of  kin  bars  an 
action  by  the  administrator.  Doyle  v.  N.  Y.,  O.  &  W.  R,  R.  Co.,  66 
App.  Div.  398,  72  N.  Y.  Supp.  936. 

[3]  The  demurrer  conceding  the  truth  of  the  allegations  of  the  com- 
plaint, we  must  assume  that  Charles  Rice  met  his  death  under  circum- 
stances rendering  the  defendant  liable  to  compensate  therefor  in  dam- 
ages. Immediately  thereupon  the  plaintiflf  herein  became  seised  of  a 
property  right  in  such  cause  of  action.  That  property  right  he  has  been 
deprived  of  through  the  fraud  of  the  defendant.  Upon  the  plainest 
principles  of  law,  this  entitles  him  to  recover  his  provable  damages  for 
such  fraud.  The  action  being  in  fraud,  and  not  in  negligence,  it  re- 
•  mains  tmaffected  by  the  provisions  of  the  above-mentioned  sections 
limiting  the  right  to  recover  in  negligence  to  the  administrator.  This 
is  all  I  can  see  in  this  case. 

I  recommend  an  affirmance,  with  costs,  and  the  usual  permission  to 
plead  over  within  20  days,  upon  pa3mient  of  same.    All  concur. 


(173  App.  Div.  605) 

In  re  DOBBS. 

(Supreme  Conrt,  Appellate  Division,  First  Department     July  10,  1910.) 

1,  Attorney  and  Client  ^=»44(2) — Misconduct — Suspension. 

An  attorney's  obligation  to  bis  clients  requires  him  to  keep  their  mon- 
ey entirely  separate  from  his  own,  and  any  appropriation  of  such  money 
to  other  purposes  is  misconduct  warranting  suspension. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  56; 
Dec.  Dig.  te=>44(2).] 

2.  Attobney  and  Client  ^=b>44(2) — Misconduct— Suspension. 

Where  an  attorney  mingled  his  client's  money  with  his  own  and  re- 
fused to  account  therefor,  claiming  a  right  to  It  for  disbursements  made, 
the  testimony  showing  that,  at  the  time  he  made  an  alleged  tender  and 

■  ■■-■■■■■■  ■      ■    ..  -     ■ 

4=9For  other  cases  see  eame  topic  A  KEY-NUMBER  In  aU  Kejr-Numbered  Digests  ft  Indexes 
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at  all  times  thereafter,  he  had  not  the  moDey  ayailable  on  deposit,  he 
was  guilty  of  misconduct  requiring  suspension. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §  56 ; 
Dec.  Dig.  <g=5>44(2).] 

Application  for  the  punishment  of  Willoughby  B.  Dobbs,  an  attorney 
and  counselor  at  law,  for  professional  misconduct.  Respondent  sus- 
pended. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  SMITH,  JJ. 

Einar  Chrystie,  of  New  York  City  (Philip  J.  McCook,  of  New  York 
City,  of  counsel),  for  petitioner. 
Henry  K.  Davis,  of  New  York  City,  for  respondent. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  at  the 
bar  of  this  state  in  January,  1897.  The  petition  alleges,  in  substance, 
that  the  respondent,  as  attorney  for  the  contestants  of  the  probate  of 
the  will  of  Anna  M.  Clarke,  deceased,  under  an  agreement  whereby  he 
was  to  receive  a  contingent  fee  of  25  per  cent.,  settled  the  claim  of 
his  clients  for  $2,375,  and  that  he  has  paid  to  his  clients  only  the  sum 
of  $375,  converting  the  balance  of  said  sum  to  his  own  use.  The 
learned  official  referee,  after  hearing  had  before  him,  has  reported 
that  the  charge  of  professional  misconduct  against  the  respondent  has 
been  sustained. 

The  respondent  in  1911  was  retained  by  one  Maurice  Fitzgerald,  on 
behalf  of  himself,  his  two  brothers,  and  three  sisters,  to  contest  the 
probate  of  the  will  of  Anna  M.  Clarke,  deceased.  The  respondent's 
employment  was  subsequently  ratified  by  the  brothers  and  sisters; 
the  agreement  being  that  respondent  should  be  compensated  on  the 
basis  of  25  per  cent,  of  any  recovery.  In  March,  1911,  the  respondent " 
filed  objections  and  answer  to  the  petition  for  probate  of  the  said  will, 
and  the  issues  thus  raised  came  on  for  hearing  in  the  Surrogate's  Court 
on  June  10,  1910.  On  August  6,  1910,  the  surrogate  rendered  a  de- 
cision, in  which  he  directed  a  trial  of  the  issues  of  fact  raised  by  said 
contest  by  a  jury  in  the  Supreme  Court. 

On  August  12,  1910,  Maurice  Fitzgerald,  entered  into  an  agreement 
with  the  respondent,  which,  although  disputed,  the  referee  has  found 
was  on  behalf  of  himself  and  his  brothers  and  sisters,  whereby  the 
respondent's  compensation  for  taking  the  case  into  the  Supreme  Court 
should  be  on  the  50  per  cent,  basis,  as  evidenced  by  the  following 
retainer : 

"It  Is  understood  and  agreed  that,  If  Mr.  Dobbs  proceeds  with  the  trial  of  the 
Clarke  will  case  in  the  Supreme  Court  and  advances,  as  heretofore,  all  nec- 
essary disbursemeiits,  he  may  retain  half  of  any  amounts  recovered  by  the 
suit,  settlement,  or  otherwise,  and  I  and  my  brothers  and  sisters  will  pay  to 
him  out  of  any  money  coming  to  us  all  the  sums  so  expended  by  him,  and  he 
may  retain  in  addition  thereto  all  court  costs,  if  any." 

After  two  trials  in  the  Supreme  Court,  resulting  in  disagreements^ 
in  April,  1911,  terms  of  settlement  were  agreed  upon  with  the  legatee 
named  in  the  will,  and  it  is  conceded  that  the  respondent  thereafter 
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received  from  the  legatee  for  the  account  of  his  dients  the  sum  of 
$2,375. 

The  respondent's  statement  of  account,  as  set  up  in  his  amended 
answer,  is  as  follows : 

Amount    received ^ ' 52,3T5.00 

Disbursements  •  •     420.00 

Balance  $1,955.00 

One-balf  thereof,  attorney's  compensation  as  agreed 977.50 

Balance  for  distribution *  977.50 

Paid  Maurice    Fitzgerald $225.00 

Bella  Fitzgerald 200.00 

Nora   Thielbahr |....  175.00 

May   Denton - .  36.00        636.00 

Balance  In  bands  of  respondent $   341.50 

The  respondent  concedes  that  the  item  "May  Denton,  $36.00,"  should 
be  reduced  to  $26.60,  leaving  a  balance  in  his  hands,  for  which  he 
should  account,  of  $350.90.  The  respondent  alleged  in  his  answer, 
and  testified  on  the  hearing  before  the  referee,  that  he  duly  tendered 
the  sum  of  $341.50,  the  balance  due  under  his  account  as  stated,  to 
Maurice  Fitzgerald  for  distribution,  and  that  Fitzgerald  refused  to  ac- 
cept the  same,  insisting  that  the  respondent  pay  $450  to  his  brothers 
and  sisters  in  Ireland,  $200  to  his  sister  May  Denton,  and  to  himself 
and  wife  $100  each,  which  the  respondent  refused  to  do. 

The  issues  raised  before  the  learned  referee  involved  the  terms  of 
the  retainer,  the  amounts  distributed  to  or  for  the  account  of  the  re- 
spective claimants,  and  the  sum  charged  by  the  respondent  as  disburse- 
ments incurred  in  the  course  of  the  litigation.  The  referee  has  found 
that  the  maximum  sum  to  which  the  respondent  was  entitled  to  credit 
himself  by  way  of  disbursements  did  not  exceed  $295,  and  stated  the 
respondent's  account  with  the  contestant  as  follows: 

Amount    received $2,375.00 

Disbursements    w < 295.00 

Balance   2,080.00 

Attorney's  fee,  50% 1,040.00 

Balance  for  distribution $1,040.00 

Paid    Maurice    Fitzgerald $225.00 

••        Bella    Fitzgerald 200.00 

••       Nora   Thielbahr 175.00 

"       May    Denton 26.60        626.60 

Balance  in  hands  of  respondent $  413.40 

The  balance  thus  found  exceeds  the  sum  of  $341.50,  which  the  re- 
spondent claims  to  have  tendered  to  Maurice  Fitzgerald,  by  $71.90. 

In  support  of  the  alleged  disbursements  of  $420,  the  respondent  was 
unable  to  present  a  single  voucher.  He  testified  that  he  believed  all 
the  said  disbursements  were  made  in  cash,  but  he  kept  no  petty  cash 
lx)ok  in  which  entries  were  made  of  such  expenditures.    Upon  cross- 
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examination,  he  was  unable  to  positively  recall  items  amounting  to 
more  than  $120,  which  he  stated  to  be  as  follows : 

Minutes  of  the  snrrogate's  trial 935.00 

Minutes  of  first  Jury  trial 80.00 

Process  servers,  second  jury  trial 25.00 

Copy  of  records,  exlilblts,  eta,  preliminary  to  proposed  third  trial. .....  30.00 

Aside  from  these  expenditures,  the  respondent  claims  the  bulk  of 
the  disbursements  to  have  been  made  for  witness'  fees,  mileage,  and 
lunches.  When  pressed  on  cross-examination  for  the  names  of  the 
witnesses  to  whom  such  payments  were  made,  the  respondent  testified, 
*1  would  not  say  that  I  paid  any  of  them,  except  Father  Bernard  and 
Dr.  McGlade ;"  and  subsequently,  *'I  will  say  that  I  paid  Mrs.  Richard- 
son on  several  occasions."  Both  Dr.  McGlade  and  Mrs.  Richardson, 
as  well  as  two  other  witnesses  who  appeared  on  behalf  of  the  con- 
testants in  the  probate  proceedings,  testified  that  the  respondent  had 
not  paid  them  anything  for  witness  fees  or  mileage,  nor  had  he  bought 
any  lunches  for  them.  While  the  respondent  claims  that  he  believes 
the  account  shows  an  understatement  rather  than  an  overstatement  of 
the  amounts  expended,  he  produced  neither  documentary  evidence  nor 
witnesses  to  corroborate  his  statements.  However  substantial  the 
disbursements  made  by  the  respondent  may  have  been,  his  clients  were 
entitled  to  have  their  share  of  the  sum  received  in  settlement  fixed 
upon  a  basis  more  certain  than  the  respondent's  estimate  of  the  moneys 
which  he  disbursed. 

[1]  Moreover,  the  respondent  admitted  that  he  used  the  money  re- 
ceived in  settlement  as  if  it  was  his  own,  depositing  a  part  of  it  in 
his  general  account,  which  at  times  was  insufficient  to  meet  the  amount 
due  to  his  clients.  While  the  respondent  claims  that  he  was  at  all 
times  in  a  position  to  pay  the  amounts  due,  his  obligation  to  his 
clients  required  him  to  keep  their  money  entirely  separate  from  his 
own.  As  said  in  Matter  of  Cohn,  141  App.  Div.  511,  126  N.  Y.  Supp. 
218: 

"An  attorney  •  •  •  is  under  the  strictest  obligation  to  keep  it  sep- 
arate from  all  other  moneys  in  his  hands.  Any  appropriation  of  the  money 
for  any  purposes  other  than  to  pay  to  his  client  is  a  violation  of  his  personal 
obligation  to  his  client,  and  requires  that  he  be  disciplined." 

[2]  The  respondent  not  only  mingled  his  clients'  money  with  his 
own,  but  also  used  it  for  his  own  purposes,  and  refused  to  account 
for  and  pay  it  over  to  his  clients,  asserting  his  right  to  it  under  the 
guise  of  moneys  disbursed  on  their  account.  His  testimony  was  not 
frank  nor  honest.  He  exaggerated  his  disbursements,  and  gave  unbe- 
lievable evidence  as  to  a  tender. 

The  learned  referee  reports  that  the  testimony  "on  the  question  of  a 
tender  by  the  respondent  of  $341.50  does  not  warrant  a  conclusion  that 
respondent  had  the  actual  money  in  his  possession  and  made  a  genuine 
tender  thereof,  as  he  claims.  *  *  *  The  respondent's  bank  ac- 
count, which  is  in  evidence,  indicates  with  great  certainty  that  at  no 
time  during  the  intervening  period  down  to  date  has  the  money  been 
on  deposit  at  any  one  time  to  respondent's  account  and  available  for 
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use  by  him."    With  the  referee's  conclusion  that  the  charge  of  profes- 
sional misconduct  has  been  sustained  we  agree. 

The  respondent  should  be  suspended  for  one  year,  with  leave  to 
apply  for  reinstatement  at  the  expiration  of  that  term,  upon  proof  of 
his  compliance  with  the  conditions  to  be  incorporated  in  the  order  to 
be  entered  hereon.    Settle  order  on  notice.    All  concur. 


REYNOLDS  V.  WEBBER  et  aL 
(Supreme  Court,  Special  Term,  Kings  County.    June  80,  1916,) 

1.  Injunction  ^=»3 — Gsovndb  of  Relibp— Action  fob  Dauaqes. 

Where  a  motion  for  Injunction  Is  made  upon  a  summons  served  wltb 
moving  affidavits  which  recite  that  the  action  Is  for  damages  for  forcible 
entry  or  detainer,  under  Code  Civ.  Proc.  §  1669,  there  Is  no  basis  for  In- 
junctive relief. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  |  3;  Dec.  Dig. 
«S*— '3.] 

2.  Injunction  ^=»118(4)— Gboundb  of  Rbliep— Posobsbion  of  lissfiEE. 

Injunction  will  not  He  to  protect  lessee's  possession  under  a  lease,  un- 
less It  Is  alleged  that  Irreparable  Injury  will  result  and  that  he  has  no 
adequate  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  §<  236-238 ;  Dec. 
Dig.  i|f»118(4).] 

S.  Injunction  ^s»38 — Qbounds  of  Injunction— -Pbotection  of  Possession 
Undbb  Lbasb. 

Under  Code  Civ.  Proc.  §|  603,  604,  where  there  Is  no  claim  that  de- 
fendants threatened  to  remove  their  property  In  fraud  of  plaintiff,  or  that 
the  acts  of  the  defendants  sought  to  be  enjoined  will  render  InefTectuali 
any  Judgment  for  plaintiff,  defendants  will  not  be  enjoined  from  Inter- 
fering with  plaintiff's  possession  under  lease. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §§  86-90;  Dec. 
Dig.  «=»38.1 

4.  Injunction  ^=»38 — Gbounds  of  Injunction— Pbotection  of  Possession 

Undeb  Lease. 

Where  plaintiff  was  ousted  of  possession  under  lease  by  defendants, 
who  dalm  a  right  of  possession  for  violation  of  terms  of  lease,  Injunction 
win  not  Issue  to  restore  plaintiff  to  possession  pending  a  trial  of  action 
for  forcible  entry  and  detainer. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  §§  86-90;  Dec 
Dig.  <8=s>38.] 

5.  Injunction  ^=9l62 — Gbounds  of  Injunction — ^Protection  of  Possession 

Undeb  Lease. 

The  determination  of  the  right  to  Injunctive  relief  must  be  based  on 
the  facts  as  they  were  when  the  order  to  show  cause  was  granted,  and 
the  fact  that  plaintiff  was  restored  to  possession  of  leased  premises  un- 
der the  order  to  show  cause  In  no  way  affects  his  rights  In  an  Injunctloni 
for  possession. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  (f  337,  343 ;  Dec. 
Dig.  «=s>152.] 

Application  for  inj'unction  by  John  F.  Reynolds  against  William 
Webber  and  others.    Motion  denied,  and  order  to  show  cause  vacated. 

Albert  A.  Wray,  of  New  York  City,  for  the  motion. 
S.  C.  Sugarman,  of  New  York  City,  opposed. 

^soPor  otber  cases  see  ssm*  topic  ft  KB Y -NUMBER  In  all  Key-Numbered  Digests  ft  Indexes- 
leON.Y.S.— 12 
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CROPSEY,  J.  [1]  This  is  a  motion  for  an  injunction  restraining 
the  defendants  from  interfering  with  plaintiflE's  possession  of  the 
Brighton  Beach  Hotel,  and  restoring  plaintiff  to  his  possession  thereof. 
The  motion  is  not  made  upon  a  complaint.  Only  a  summons  is  served 
with  the  moving  affidavits.  It  is  therefore  only  from  the  affidavits  that 
the  nature  of  the  action  can  be  ascertained.  Plaintiff's  affidavit  sets 
forth  a  number  of  grounds  and  then  states: 

"I  have  caused  the  summons  to  be  Issued  herein  and  an  action  against  all 
of  the  defendants  for  injury  to  property  by  reason  of  the  foregoing  acts  of 
the  defendants,  claiming  treble  damages  as  provided  In  section  1669  of  the 
Code  of  Civil  Procedure." 

The  affidavits  do  not  state  that  any  other  cause  of  action  will  be 
set  forth  in  the  complaint,  or  that  any  other  judgment  will  be  asked 
than  one  for  damages.  That  action  under  the  section  referred  to, 
for  forcible  entry  or  detainer,  is  an  action  at  law.  Fults  v.  Munro, 
202  N.  Y.  34,  40,  95  N.  E.  23,  37  L.  R.  A.  (N.  S.)  600.  Ann.  Cas. 
1912D,  870.    Hence  there  is  no  basis  for  injunctive  relief. 

[2]  Nor  do  the  allegations  in  the  affidavits,  that  the  plaintiff  will 
suffer  irreparable  damages  and  that  he  has  no  adequate  remedy  at 
law,  suffice.  Goldman  v.  Com,  111  App.  Div.  674,  97  N.  Y.  Supp.  926; 
Brass  v.  Rathbone,  153  N.  Y.  435,  47  N.  E.  905 ;  McHenry  v.  Jewett, 
90  N.  Y.  58;  Heine  v.  Rohner,  29  App.  Div.  239,  51  N.  Y.  Supp.  427. 

[3]  The  plaintiff  is  merely  seeking  to  recover  damages.*  Thus  be 
is  not  entitled  to  an  injunction  because  of  the  nature  of  the  action. 
Section  603,  Civil  Code.  Nor  is  he  entitled  to  an  injunction  under 
section  604,  for  the  acts  of  the  defendants  sought  to  be  enjoined  would 
not  render  ineffectual  any  judgment  plaintiff  might  obtain;  and  there 
is  no  claim  that  the  defendants  threaten  to  remove  their  property 
in  fraud  of  the  plaintiff. 

[4]  Even  if  plaintiff's  action  was  one  seeking  equitable  relief,  the 
temporary  injunction  asked  for  could  not  be  granted.  Plaintiff  had 
obtained  a  lease  of  the  hotel.  He  had  formed  a  partnership  with  a 
man  named  Ormes,  to  conduct  the  business.  Plaintiff  paid  a  portion  of 
the  rent  and  contributed  that  to  the  partnership.  Ormes  secured  the 
defendant  Webber  as  a  surety,  in  the  sum  of  $8,000,  for  the  faithful 
performance  of  the  lease.  This  bond  was  exacted  by  the  owner. 
Ormes'  agreement  with  the  defendant  Webber,  on  securing  him  as 
surety,  provided  that  the  lease  obtained  by  the  plaintiff  should  be  as- 
signed to  him  or  his  nominee,  and  that  upon  default  by  plaintiff  or 
Ormes  in  any  of  the  terms  of  the  lease,  or  upon  their  default  in  pay- 
ment of  salary  of  any  of  the  employes  of  tiie  hotel  when  the  same 
became  due,  or  upon  default  in  payment  of  produce  and  merchandise 
to  be  delivered  by  the  defendant  Webber,  when  that  pa3mient  became 
due,  both  plaintiff  and  Ormes  should  immediately  give  up  possession 
of  the  hotel  to  Webber  or  his  nominee,  and  that  neither  the  plaintiff 
nor  Ormes  would  thereafter  in  any  way  interfere  with  the  possession 
of  Webber  or  his  representative.  The  plaintiff  did  assign  the  lease  to 
Webber's  nominee ;  the  latter  at  the  time  signing  a  paper  stating  that 
he  would  return  die  assignment  upon  the  plaintiff  paying  the  bills 
owed  by  the  hotel.    The  lease  provided  that  thb  hotel  should  be  open 
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continually  from  June  IS,  1916,  to  September  4,  1916,  that  the  plain- 
tiff should  provide  a  competent  band,  and  that  the  hotel  should  be  run 
as  a  strictly  first-class  summer  resort. 

The  papers  convincingly  show  that  at  the  time  the  order  to  show 
cause  was  granted,  on  which  this  matter  came  on  to  be  heard,  the 
plaintiff  was  out  of  possession  of  the  premises  and  that  they  were 
then  in  possession  of  the  defendants.  There  is  a  conflict  in  the  papers 
as  to  whether  the  plaintiff  voluntarily  abandoned  the  hotel,  or  whether 
he  or  his  representatives  were  put  out  of  possession  by  the  defendants. 
The  defendants  claim  that  the  plaintiff  failed  to  keep  the  hotel  open, 
did  not  pay  the  help  or  the  band,  did  not  pay  Webber  for  suppUes 
furnished,  and  violated  provisions  of  his  lease  which  justified  the 
owner  in  declaring  it  forfeited ;  and  it  appears  that  the  owner  notified 
Webber  that  there  had  been  default  by  the  plaintiff. 

While  there  is  some  conflict  in  the  papers,  it  seems  to  be  established 
that  the  plaintiff  did  not  pay  the  help  or  the  band,  and  did  not  pay 
Webber  the  amount  due  him.  Webber  claims  that  he  took  possession 
of  the  hotel  in  order  to  protect  himself  from  liability  on  the  bond, 
acting  under  the  assignment  executed  by  the  plaintiff  to  his  nominee. 
Under  these  conditions,  no  mandatory  injunction  should  be  granted 
pending  the  trial  of  the  action.  The  plaintiff,  being  out  of  possession, 
cannot  properly  be  put  back  in  such  a  summary  action,  where  the  de- 
fendants are  in  possession  under  a  claim  of  right.  Black  v.  Jackson, 
177  U.  S.  349,  361,  20  Sup.  Ct.  648,  44  L.  Ed.  801 ;  Troy,  etc.,  R.  R. 
Co.  v.  Boston,  etc.,  R.  R.  Co.,  86  N.  Y.  107,  122;  Bachman  v.  Harring- 
ton, 184  N.  Y.  458,  77  N.  E.  657;  Oppenheim  v.  Thanasoulis,  123 
App.  Div.  494,  108  N.  Y.  Supp.  505. 

[6]  The  fact  that  the  plaintiff  has  obtained  possession,  either  par- 
tial or  complete,  of  the  hotel  under  the  mandatory  provisions  of  the 
order  to  show  cause,  in  no  way  affects  the  determination  of  this  motion. 
This  decision  must  be  based  upon  the  situation  as  it  existed  when  the 
order  to  show  cause  was  granted.  At  that  time  the  plaintiff  was  out 
of  possession.  If  he  has  acquired  possession  under  the  provisions  of 
the  order  to  show  cause,  which  was  granted  ex  parte,  that  of  course 
can  give  him  no  right,  so  far  at  least  as  the  decision  of  this  motion  is 
concemedr  that  he  did  not  have  before  the  order  was  obtained. 

It  follows  that  the  motion  must  be  denied,  and  the  injunction  ob- 
tained in  the  order  to  show  cause  vacated. 


(173  App.  Dlv.  528) 

GENERAL  FIBBPROOFING  CO.  v.  KEEPSDRY  CONST.  CO.  et  al. 

(Supreme  Conrt,  Appellate  Division,  Third  Department.    June  30,  1916.) 

L   SX4LTE8  ^S»105 — ^ASSIQNUENT  OF  CONTKACT — FiLINO. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  §  16,  providing  that  no  assign- 
ment of  a  contract  for  labor  or  materials  for  public  improvements  sliall 
be  vaUd  untU  filed  with  the  head  of  the  department  or  bureau  having 
charge  of  such  construction  and  with  the  financial  officers  of  the  munici- 
pal corporation  charged  with  custody  and  disbursement  of  the  corporate 

^=9For  other  cases  see  same  topic  A  KE7-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes* 
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funds  applicable  to  the  contract,  and  Public  Buildings  Taw  (Consol.  Laws 
c  44)  j.8,  aa  amended  by  Laws  1014,  c.  Ill,  providing  tliat  the  state 
architect  shall  prepare  drawings  and  specifications,  and  supervise  the 
construction  of  all  new  buildings  at  the  expense  of  the  state  and  for  the 
alteration  or  improvements  thereof,  an  assignment  by  the  original  con- 
tractor of  all  its  rights  to  compensation  under  a  contract  with  the  state 
of  New  York  to  do  certain  work  and  furnish  certain  material  in  the  as- 
sembly chamber  at  the  capitol  must,  in  order  to  be  valid,  be  filed,  not 
only  in  the  office  of  comptroller,  but  also  with  the  department  of  architec- 
ture. 

[Ed.  Note.— For  other  cases,  see  States,  Dec.  Dig.  «=»105;  Assignments, 
Cent.  Dig.  §  26.] 

2,  States  ^=:»105 — Assignment  of  Contbaot — ^Filinq. 

Under  Lien  Law,  §  16,  and  Public  Buildings  Law,  |  8,  as  amended  by 
Laws  1914,  c.  Ill,  where  the  president  of  the  plaintifif  merely  took  an 
assignment  of  a  contract  to  the  assistant  secretary  of  the  department  of 
architecture  for  assistance  in  procuring  the  signature  of  the  trustees  of 
public  buildings,  made  no  attempt  or  offer  to  file  the  paper  in  the  depart- 
ment of  architecture,  and  had  no  purpose  to  do  so  before  delivery  of  the 
assignment,  this  did  not  constitute  a  filing  of  the  assignment. 

[Ed.  Note.--For  other  cases,  see  States,  Dec.  Dig.  (S=»105;  Assignments, 
Cent.  Dig.  §  26.] 

3.  Appeal  and  Error  <g=>889(l) — Review — Scope. 

Where  the  trial  court  found  a  mechanic's  lien  to  be  valid,  and  appeal 
was  not  taken  from  that  part  of  the  judgment,  the  question  of  the  suf- 
ficiency and  validity  of  the  lien  is  not  before  the  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3279, 
3282,  3293;   Dec.  Dig.  <g=»839(l).] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  the  General  Fireproofing  Company  against  the  Keepsdry 
Construction  Company  and  others.  From  a  judgment  (93  Misc.  Rep. 
635,  158  N.  Y.  Supp.  567)  directing,  among  other  things,  that  the  Peo- 
ple of  the  State  of  New  York  pay,  out  of  the  fund  directed  to  be  dis- 
tributed to  certain  parties  to  this  action,  the  sum  of  $5,186.49  to  the 
defendant  New  York  State  National  Bank,  Albany,  plaintiff  appeals. 
Judgment,  so  far  as  appealed  from,  reversed  and  modified  as  per 
opinion. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Eidlitz  &  Hulse,  of  New  York  City  (Frederick  Hulse,  of  New  York 
City,  of  counsel),  for  appellant. 

Tracey,  Cooper  &  Townsend,  of  Albany  (James  F.  Tracey,  of  Al- 
bany, of  counsel),  for  respondent  New  York  State  Nat.  Bank. 

Egburt  E.  Woodbury,  Atty.  Gen.,  for  the  People. 

HOWARD,  J.  On  November  13,  1914,  the  defendant  the  Keeps- 
dry  Construction  Company  entered  into  a  contract  with  the  state  of 
New  York  to  do  certain  work  and  furnish  certain  material  in  the 
assembly  chamber  at  the  capitol  for  the  sum  of  $13,800.  The  plaintiff, 
as  a  subcontractor,  performed  much  of  the  work  and  furnished  much 
of  the  material  under  this  contract.  The  contract  has  been  completed, 
and  there  remains  due  from  the  state,  and  unpaid,  $7,275.  There  is 
due  and  owing  from  the  original  contractor  to  the  plaintiff  a  sum  in 

■^=»Por  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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excess  of  the  amount  due  from  the  state,  and  it  has  filed  a  lien  to  se- 
cure the  amount  due.  The  original  contractor  borrowed  money  from 
the  defendant  the  New  York  State  National  Bank,  Albany,  and  on 
December  31,  1914,  assigned  to  the  bank,  as  security  for  the  loan, 
all  its  right  to  compensation  under  the  contract  with  the  state.  Other 
liens  besides  the  plaintiff's  have  been  filed,  but  they  are  not  in  is- 
sue here.  The  assignment  by  the  original  contractor  to  the  bank  was 
made  prior  to  the  filing  of  any  of  the  notices  of  lien,  and  was  filed 
in  the  office  of  the  state  comptroller  before  either  of  the  notices  of 
lien. 

[1]  But  the  plaintiff  contends  that  the  assignment  is  not  valid,  be- 
cause it  was  not  filed  in  the  department  of  architecture.  Therefore 
we  must  determine  whether  the  law  required  it  to  be  filed  there,  and, 
if  so,  whether  it  was,  in  fact,  filed  there.  There  seems  to  us  not  to  be 
much  doubt  that  the  statute  required  the  assignment  to  be  filed  in 
the  department  of  architecture.    Section  16  of  the  Lien  Law  provides : 

"No  assignment  of  a  contract  for  the  performance  of  labor  or  the  furnishing; 
of  materials  for  a  pnbUc  improvement,  or  of  the  money  or  any  part  thereof 
due  or  to  become  due  therefor,  *  «  *  shall  be  valid  until  such  assignment 
or  order,  or  a  copy  thereof,  be  filed  with  the  head  of  the  department  or  bu« 
reau  having  charge  of  such  construction,  and  with  the  financial  officer  of  the 
municipal  corporation  or  other  officer  or  person  charged  with  the  custody  and 
disbursement  of  the  corporate  funds  applicable  to  the  contract  for  such  public 
improvement,  and  such  assignment  or  order  shall  have  effect  and  be  enforce* 
able  from  the  time  of  such  filing.*' 

Section  8  of  the  Public  Buildings  Law,  as  amended  by  chapter  111 
of  the  Laws  of  1914,  provides  that : 

•TChe  state  architect  shall  prepare  •  •  ♦  drawings  and  specifications 
•  •  •  and  supervise  the  construction  of  all  new  buildings  erected  at  the 
expense  of  the  state,  except  as  provided  in  this  article,  shall  also  prepare  the 
drawings  and  specifications  for  all  additions  to  existing  buildings,  and  for  the 
alteration  or  Improvement  thereof,  except  when  such  work  is  done  by  an  in- 
stitution or  Inmate  labor  or  both  upon  special  fund  estimates,  and  shall  see 
that  the  materials  furnished  and  the  work  performed  in  constructing,  alter- 
ing or  improving  any  such  building  are  in  accordance  with  such  drawings  and 
specifications,  and  that  the  interests  of  the  state  are  fully  protected." 

Thus  we  find  that  section  16  of  the  Lien  Law  requires  the  assign- 
ment or  a  copy  thereof  to  "be  filed  with  the  head  of  the  department 
or  bureau  having  charge  of  such  construction,"  and  that  section  6 
of  the  Public  Buildings  Law  as  amended  by  chapter  111,  Laws  1914, 
vests  the  state  architect  with  complete  supervision  of  the  work.  No 
other  statute  attempts  to  clothe  any  other  official  or  department  with 
any  supervision  or  charge  whatever  over  work  of  this  character,  and 
hence  we  conclude  that  section  16  of  the  Lien  Law  required  the  as- 
signment to  be  filed,  not  only  in  the  office  of  the  comptroller,  but  also 
with  the  department  of  architecture.  Therefore,  unless  it  was  so 
filed,  it  was  not  valid. 

[2]  There  is  no  contention  that  the  assignment  was  actually  left 
in  the  department  of  architecture  and  remained  there  on  file.  The 
facts  are  as  follows:  Section  86  of  the  General  Municipal  Law 
(Consol.  Laws,  c.  24)  prohibits  a  contractor  from  assigning  or  sub- 
letting a  contract  with  the  state  without  first  obtaining  the  consent 
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of  the  department  awarding  the  same.  Acting  apparently  in  recog- 
nition of  this  provision  of  the  statute,  Mr.  Plass,  the  president  of  the 
Keepsdry  Construction  Company,  the  original  contractor,  took  the 
duplicate  assignment  of  the  contract  to  the  assistant  secretary  of  the 
department  of  architecture  and  the  following  took  place. 

"Q.  Mr.  Hlchman,  you  reside  in  Albany,  N.  Y.?  A.  Yes,  sir.  Q.  What  of- 
fice do  you  hold?  A.  Assistant  secretary  of  the  department  of  architecture. 
Q.  Assistant  secretary  of  the  department  of  architecture,  over  which  the  state 
architect  presides?  A.  Yes,  sir.  Q.  Are  you  acquainted  with  Mr.  Plass,  who 
is  president  of  the  Keepsdry  Construction  Company?  A.  Yes,  sir.  Q.  Do 
you  recollect  on  one  occasion  when  he  came  to  your  ofRce  with  the  duplicate 
assignments  of  coutracts  between  his  company  and  the  trustees  of  public 
buildings  for  execution?  A.  Yes.  Q.  (presenting  same).  Will  you  look  at 
these  two  papers,  and  say  what  your  recollection  is  as  to  their  being  the  as- 
signments? A.  Yes,  sir.  Q.  Are  those  signatures  appended  to  those  two  con- 
tracts original  signatures  of  the  officers  who  signed?  A.  Yes,  sir.  Q.  Just 
read  the  names  of  the  officers,  will  you,  please?  A.  Martin  H.  Glynn,  Tbad- 
deus  C.  Sweet,  attested  by  Frank  A.  Tierney,  and  approved  by  James  A.  Par- 
sons, Attorney  General.  Q.  Both  duplicates  bear  the  original  signatures  of 
those  officers?  A.  With  the  exception  of  the  Attorney  General,  whose  first 
deputy  signed  that  Q.  Where  was  it  that  Mr.  Plass  saw  you — in  what  of- 
fice? A.  In  my  office,  I  think.  Q.  He  waited  on  you?  A.  Yes.  Q.  These  as- 
signments of  contracts  were  signed  before  Mr.  Plass  left  your  office?  A.  No; 
Mr.  Plass  brought  those  to  my  office,  and  I  had  some  other  papers,  resolutions 
of  trustees,  and  I  took  them  with  me  first  to  the  Attorney  General  to  be  ap- 
proved as  to  form,  and  then  I  think  the  Speaker  signed  next.  1  saw  him  sign 
it,  and  then  the  Governor,  and  Mr.  Tierney  attested  it.  Q.  Who  in  your  office 
has  the  duty  of  dealing  with  these  liens  that  are  filed  in  your  office?  Under 
whose  charge  does  it  come?  Does  it  come  under  your  charge?  A.  No ;  they 
are  generally  filed  with  the  secretary,  the  liens.  Q.  Who  is  the  secretary? 
A.  Mr.  Roberts.  Q.  What  is  his  full  name?  A.  Francis  A.  Q.  What  did  yoi» 
do  with  these  two  papers,  the  last  thing  you  did  with  theto?  A.  After  having 
them  signed?  Q.  Yes.  A.  I  gave  them  back  to  Mr.  Plass  when  he  called  at 
the  office  later  in  the  day.  Q.  Mr.  Plass  is  not  a  lawyer?  A.  I  don't  know; 
I  don't  think  so.  Q.  He  doesn't  act  like  one?  A  No;  he  don't  look  like  one. 
Q.  Mr.  Hichman,  this  paper  was  not  at  that  time  stamped  *Filed'  In  your 
office,  was  it?  A.  Those  papers  were  not  filed.  Q.  That  was  not  stamped 
•Filed'  in  your  office?  A.  Oh,  no.  Q.  But  this  transaction  took  place  in  your 
office?  A.  Oh,  yes.  Q.  Did  you  tell  Mr.  Plass  what  he  must  do  with  the  paper 
when  you  handed  it  back  to  him?  A.  I  don't  recall,  Mr.  Tracey;  I  think  I 
told  him  to  go  to  the  comptroller. 

"Mr.  Robison:  Objected  to,  as  incompetent,  immaterial,  and  irrelevant^ 
what  he  told  Mr.  Plass. 

'•The  Court:  He  says  he  don't  recall. 

••Q.  You  started  to  say  you  thought  you  told  Mr.  Plass? 

**Mr.  Robison  (interrupting).    Objected  to.    Overruled. 

**A.  That  it  was  to  be  filed  in  the  comptroller's  office,  and  he  said  he  had 
advised  to  that  effect  Q.  That  is  about  all,  is  it?  A.  That  is  all  I  know 
about  the  transaction,  yes." 

We  have  quoted  the  complete  record  on  this  subject,  for  it  is  this 
transaction,  as  the  defendant  bank  contends,  which  constituted  the 
filing  of  the  assignment  in  the  office  of  the  department  of  architecture. 
It  seems  to  us  that  this  cannot  be  held  to  have  constituted  a  filing  of 
the  assignment.  The  president  off  the  Keepsdry  Construction  Com- 
pany merely  took  the  paper  to  the  assistant  secretary  of  the  depart- 
ment of  architecture  to  have  that  official  assist  him  in  procuring  the 
signature  of  the  trustees  of  public  buildings.  Mr.  Plass  made  no 
attempt  to  file  the  paper  in  the  department  of  architecture,  made  no- 
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offer  to  do  so,  had  no  ptirpose  to  do  so.  Indeed,  the  paper  was  not, 
at  that  time,  in  shape  to  be  filed.  It  had  not  been  delivered  to  the 
bank,  and  did  not  become  an  assignment  until  after  delivery.  It  was 
not  for  the  Keepsdry  Construction  Company  to  file  the  assignment. 
It  had  no  interest  in  so  doing.  That  was  for  the  bank  to  do.  But 
the  bank  never  made  any  attempt  to  file  the  assignment  with  the 
department  of  architecture,  and  makes  no  pretense  that  it  has,  al- 
though it  was  careful  to  file  it  with  the  state  comptroller.  The  truth 
is,  very  likely,  that  the  bank  was  not  advised  that  it  was  necessary  to 
file  the  assignment  with  the  department  of  architecture,  aftid  therefore 
made  no  effort  whatever  to  do  so.  At  all  events  we  cannot  hold  that 
this  paper  was  ever  filed  with  the  department  of  architecture.  If  we 
were  to  so  hold,  then  it  would  follow  that  a  similar  transaction  at 
the  comptroller's  office  would  constitute  a  filing  of  the  paper  in  that 
office,  with  the  result  that  neither  office  would  show  any  record  of 
filing,  or  contain  the  assignment  or  any  duplicate  thereof.  This  would 
make  a  farce  of  a  statute  calculated  to  protect  lienors  against  secret  as- 
signments of  contracts.  The  assignment  was  not  filed  in  the  office 
of  the  department  of  architecture,  and  is  therefore,  as  between  the 
plaintiff  and  the  back,  void  and  worthless. 

[3]  The  respondent  in  its  brief  attacks  the  validity  of  the  plain- 
tiff's lien.  The  trial  court  found  the  lien  to  be  valid,  and  the  bank 
has  not  appealed  from  that  part  of  the  judgment,  or  any  part  of  the 
judgment;  therefore  the  question  of  the  sufficiency  and  validity  of 
the  lien  is  not  before  us  for  consideration.  Wilson  v.  Mechanical 
Orguinette  Co.,  170  N.  Y.  542,  63  N.  E.  550. 

The  judgment  below,  so  far  as  appealed  from,  should  be  reversed, 
and  the  judgment  should  be  so  modified  as  to  direct  payment  to  the 
plaintiff  of  the  balance  of  the  moneys  therein  referred  to  remaining 
in  the  hands  of  the  state  comptroller,  after  payment  only  of  the 
amounts  therein  adjudged  to  be  paid  to  the  defendants  Albany  Build- 
ers' Supply  Company  and  Hobbs,  with  costs  against  the  bank.  The 
court  disapproves  of  the  finding  of  fact  made  by  the  trial  court  to 
the  effect  that  the  assignment  in  question  was  filed  with  the  depart- 
ment of  architecture,  and  finds  that  it  was  not  so  filed.    All  concur. 


(173  App.  Div.  840) 

EMMET,   State  Superintendent  of  Insurance,  v.  NORTHERN  BANK   OF 

NEW  TOEK. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

COBPOBATIOWS     ^=»414(1) — COBPOBATB     POWEBS — ^REPRESENTATIONS     BY     OfFI- 

CEB — ^Negotiable  Instbuments. 

No  recovery  can  be  had  upon  a  note  of  a  financial  corporation,  signed 
by  Its  vice  president  and  secretary,  in  the  absence  of  proof  of  their  au- 
thority by  usage  or  charter,  or  resolution  or  by-laws  of  directors,  or  proof 
that  the  corporation  received  the  benefit  of  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §  1640;  Dec. 
Dig.  <8=»414(l).l 

^=»For  other  cases  see  same  topic  A  KBT-NUMBBR  !n  all  Key-Kambered  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  T.  Emmet,  as  State  Superintendent  of  Insurance, 
against  the  Northern  Bank  of  New  York.  From  a  judgment  for  de- 
fendant on  its  counterclaim,  and  dismissing  the  complaint,  plaintifiE  ap- 
peals.   Reversed,  and  judgment  directed  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

George  M.  Mackellar,  of  New  York  City,  for  appellant. 
George  W.  Morgan,  of  New  York  City,  for  respondent. 

SMITH,  J.  Upon  July  8,  1910,  there  was  presented  to  the  North- 
em  Bank  of  the  City  of  New  York  a  note  purporting  to  be  the  note 
of  the  Title  &  Guarantee  Company  of  Rochester  for  the  sum  of  $50,- 
000,  payable  upon  demand.  The  note  was  signed  by  Anthony  Stumpf , 
vice  president,  and  W.  B.  Lomax,  secretary,  and.  was  made  payable  at 
the  Riverside  Branch  of  the  Northern  Bank  of  New  York,  with  inter- 
est. Upon  receipt  of  that  note  at  its  main  office  the  Northern  Bank 
gave  a  cashier's  check,  payable  to  the  Title  &  Guarantee  Company  of 
Rochester,  which  was  thereafter  indorsed  by  the  said  Stumpf  and  said 
Lomax  in  behalf  of  the  Guarantee  Company.  After  indorsement  the 
check  was  transferred  to  the  Bankers'  Realty  Company,  which  deposit- 
ed it  in  the  Northern  Bank  to  its  own  credit ;  the  said  Bankers'  Realty 
Company  having  at  that  time  an  overdraft  in  said  bank  of  upwards  of 
$100,000.  The  note  was  not  paid,  and  the  superintendent  of  insurance 
of  the  state  of  New  York  took  over  the  property  of  the  Title  &  Guaran- 
tee Company.  This  action  was  then  brought  to  procure  the  cancellation 
of  that  note  as  made  without  authority.  The  Northern  Bank  counter- 
claimed  upon  the  note  itself.  The  trial  judge  dismissed  the  complaint, 
and  gave  judgment  for  the  defendant  upon  the  counterclaim. 

In  Life  &  Fire  Insurance  Co.  v.  Mechanic's  Fire  Insurance  Company 
of  New  York,  reported  in  7  Wend.  31,  it  is  held  that  a  president  of  an 
incorporated  company  cannot  borrow  money  in  the  name  of  the  com- 
pany and  pledge  its  responsibility,  unless  authorized  by  the  charter  of 
the  company,  or  by  a  resolution  or  by-law  of  the  directors.  In  that 
case  an  action  was  brought  to  recover  moneys  loaned  by  the  president 
of  the  defendant  corporation,  and  relief  was  denied  because  of  lack  of 
proof  that  the  president  was  authorized  to  borrow  the  moneys.  Suther- 
land, J.,  in  writing  for  the  court,  said : 

"It  was  Incumbent  upon  the  plaintiffs  to  give  some  evidence  of  the  author- 
ity of  Mr.  Franklin  to  borrow  money  for  the  defendants.  Such  authority  is 
not  implied  from  his  appointment  as  president ;  as  such,  he  is  merely  the  pre- 
siding officer  of  the  board  of  directors,  chosen  by  them  from  their  own  body, 
and  has  no  more  authority  from  the  charter  to  bind  the  company  by  any  of 
his  acts  than  any  other  director  has;  his  powers  are  sueh  only  as  the  board 
of  directors,  either  by  their  by-laws  or  otherwise,  think  proper  to  confer  upon 
him.  No  evidence  of  any  such  delegation  of  power  was  given.  It  does  not 
appear  that  borrowing  money  in  this  manner  was  one  of  the  ordinary  powers 
exercised  by  the  president,  or  that  the  company  ever  knew  of  or  ratified  any 
of  these  acts,  or  similar  transactions  in  relation  to  other  companies  or  in- 
dividuals. To  hold  the  defendants  responsible  upon  this  evidence  would  be 
to  establish  the  principle  that  the  presidents  of  all  the  incorporated  companies 
in  the  state  had  authority,  by  virtue  of  their  offices  merely,  without  reference 
to  the  powers  actually  conferred  upon  them,  to  pledge  the  responsibility  of  the 
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companies  to  any  extent— a  doctrine  at  war  with  fundamental  principles,  and 
which  would  be  utterly  subversive  of  the  rights  of  all  the  stockholders  in  these 
public  assodationa." 

This  same  rule  is  held  in  First  National  Bank  of  Lyons  v.  Ocean 
National  Bank,  60  N.  Y.  278,  19  Am.  Rep.  181 ;  Western  Railroad  Co. 
V.  Bayne,  11  Hun,  166,  affirmed  75  N.  Y.  1 ;  Marine  Bank  of  the  City 
of  New  York  v.  Clements,  3  Bosw.  600. 

There  is  no  claim  that  the  Title  Company  received  the  benefit  of  any 
of  these  moneys.  The  making  of  the  note  by  the  vice  president  and 
treasurer  was  dictated  by  Robin,  who  controlled  their  actions,  for  pur- 
poses other  than  the  purposes  of  the  Title  Company.  The  manipula- 
tions of  Robin  of  the  properties  of  the  several  companies  which  he 
controlled  are  too  well  known  to  require  repetition  here,  and  are  set 
forth  in  different  opinions  appearing  in  the  books  wherein  these  trans- 
actions have  been  questioned. 

In  manipulating  the  affairs  of  this  Title  Company  papers  were  pro- 
cured to  be  signed  by  Stimipf  as  vice  president  while  the  president  was 
at  all  times  accessible,  and  under  the  by-laws  of  this  company  the 
president  himself  was  only  authorized  to  execute  papers  directed  by  the 
board  of  directors  of  the  company,  which  authority  was  not  here  given. 
It  follows,  therefore,  that  for  failure  to  prove  the  authority  for  the  ex- 
ecution of  this  note,  and  for  failure  to  prove  that  the  Title  Company 
received  the  benefit  of  the  proceeds  thereof,  the  recovery  upon  the  note 
must  be  reversed,  and  upon  actual  proof  that  the  note  was  unauthorized, 
and  issued  for  purposes  foreign  to  the  purposes  of  the  corporation  it- 
self, the  plaintiff's  prayer  for  judgment  should  have  been  granted,  and 
the  note  canceled. 

The  learned  trial  judge  denied  the  plaintiff  the  relief  asked,  and  di- 
rected judgment  against  the  plaintiff  upon  the  note  in  question,  upon 
the  holding  that  the  iEtna  Indemnity  Company,  another  corporation, 
owning  all  the  stock  of  the  Title  &  Guarantee  Company,  had  fraudu- 
lently used  the  note  for  the  purpose  of  covering  up  a  colorable  sale  of 
bonds  to  the  Bankers'  Realty  Company,  and  had  itself  received  the 
benefit  of  its  proceeds.  The  holding,  however,  that  this  sale  was  color- 
able only,  and  not  actual,  is  not  supported  by  the  evidence.  The  insur- 
ance commissioner  of  Connecticut  required  the  -Stna  Indemnity  Com- 
pany, a  Connecticut  corporation,  to  dispose  of  the  securities,  which 
were  sold  to  the  Bankers'  Realty  Company,  and  to  pay  for  which  this 
overdraft  of  the  Bankers'  Realty  Company  in  the  Northern  Bank  of 
$106,000  was  incurred.  There  was  never  any  attempt  to  reinvest  the 
iEtna  Indemnity  Company  with  the  title  to  these  bonds,  and  while  most 
of  the  acts  of  Robin  and  Morris,  committed  through  dummies  as  offi- 
cers of  these  various  companies,  were  illegal,  and  an  infringement  of 
the  rights  of  the  various  stockholders,  the  sale  of  the  bonds  by  the  ^t- 
na  Indemnity  Company  to  the  Bankers'  Realty  Company  appears  to 
have  been  absolute,  and  the  finding  of  the  trial  court  that  it  was  color- 
able merely  must  be  reversed,  as  unsupported  by  evidence. 

The  judgment  must  therefore  be  reversed,  with  costs,  on  law  and 
fact,  and  judgment  directed  for  the  plaintiff  for  the  relief  demanded 
in  the  complaint,  with  costs. 
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The  findings  of  fact  of  which  this  court  disapproves  are  findings  27 
and  44,  and  this  court  finds  that  the  note  in  question  was  made  without 
authority  of  the  Title  &  Guarantee  Company  of  Rochester,  and  that 
the  Title  &  Guarantee  Company  received  no  benefit  from  the  proceeds 
thereof.    All  concur. 


(174  App.  Div.  907) 

BRIDGES  V.  BROOKLYN  UNION  GAS  CO. 
(Supreme  Oourt,  AppeUate  Division,  First  Department    July  10,  1916.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  W.  Bridges  against  the  Brooklyn  Union  Gas  Company. 
From  a  Judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendant 
api)eals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  MCLAUGHLIN,  SCOTT,  SMITH,  and 
PAGE.  JJ. 

Herbert  C.  Smyth,  of  New  York  City,  for  appellant 
William  N.  Cohen,  of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

SCOTT  J.  (dissenting).  I  am  unable  to  concur  in  the  affirmance  of  this 
Judgment,  fiecause  it  appears  to  me  that,  on  the  subject  of  the  terms  of  plain- 
tiff's employment,  the  verdict  is  distinctly  against  the  evidence.  In  the  year 
1910  there  was  pending  in  the  Supreme  Court  a  proceeding  by  certiorari  to 
review  the  assessment  of  defendant  for  the  purposes  of  taxation.  Several 
years'  taxes  were  unpaid,  and,  as  against  them,  the  defendant  claimed  to  be 
entitled  to  a  considerable  sum  of  money  for  gas  furnished  to  the  city  of  New 
York  and  not  paid  for.  This  proceeding  was  in  the  hands  of  thoroughly  com- 
petent attorneys  in  behalf  of  defendant  The  questions  involved  were  such 
as  might  reasonably  be  subject  to  adjustment,  settlement,  and  compromise. 

Plaintiff  had  been  of  service  to  another  gas  company  in  effecting  a  settle- 
ment with  the  city  of  a  similar  controversy,  and  it  was  thought  that  he  might 
be  able  to  render  a  like  service  to  this  defendant,  and  he  was  accordingly  em- 
ployed for  that  purpose.  The  primary  question  in  the  case  is  as  to  the  terma 
of  that  emploj^ment.  It  is  conceded  that  he  was  paid  the  substantial  retainer 
of  $5,0(X).  The  plaintiff's  story  is  that  no  specific  agreement  was  made  as  to 
the  payment  for  his  services,  beyond  the  initial  retainer,  thus  leaving  it  open 
to  him  to  claim  compensation,  as  he  does,  upon  a  quantum  meruit.  No  wit- 
ness corroborates  this  story.  On  the  other  hand  are  three  witnesses,  having 
no  pecuniary  interest  in  the  outcome  of  the  action,  and  all  of  whom  were 
present  at  and  participated  in  whatever  agreement  was  made  with  plaintiff. 
These  witnesses  agree  that  the  arrangement  was  that  any  further  compensa- 
tion to  plaintiff  should  be  dependent  upon  a  favorable  settlement  of  the  con- 
troversies then  pending  between  defendant  and  the  city  of  New  York.  The 
court  distinctly  charged  the  Jury  that  plaintiff's  right  to  recover  anything 
depended  upon  which  version  of  the  terms  of  plaintiff's  employment  was  be- 
lieved. In  rendering  a  verdict  for  plaintiff  the  Jury  necessarily  found  that 
the  plaintiff's  version  was  true,  and  that  of  the  other  witnesses  false.  It  i» 
this  finding  that  I  consider  to  be  against  the  evidence.  Not  only  was  the 
plaintiff  outsworn  by  the  number  of  witnesses,  but  two  of  them  are  well- 
known  and  highly  respected  members  of  the  bar,  as  to  whom  I  find  it  impos- 
sible to  believe  that  they  would  deliberately  swear  falsely  to  save  a  client 
from  paying  what  if  their  testimony  was  false,  is  a  Just  claim. 

Furthermore,  the  arrangement,  as  testified  to  by  the  witnesses  referred  to, 
appears  to  me  to  be  much  the  more  probable  under  all  the  circumstances  of 
the  case.  It  is  evident  that  plaintiff  was  not  employed  to  do  strictly  profes- 
sional work,  as  that  term  is  commonly  understood,  nor  for  his  acumen  as  a 
lawyer  or  his  skill  as  an  advocate,  although  he  may  have  possessed  both  of 
these  qualifications  in  a  high  degree.  On  that  subject  the  record  is  silent 
The  legal  end  of  the  work,  meaning  thereby  the  preparation  for  trial  and 
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the  trial  itself,  if  the  case  ever  came  to  trial,  were  amply  provided  for  by 
other  counsel.  PlalntiflTs  activities  were  confined,  and  concededly  were  in- 
tended from  the  beginning  to  be  confined,  to  conducting  extrajudicial  nego- 
tiations between  defendant  and  the  city  looking  to  an  adjustment  of  differ- 
ences out  of  court,  or,  as  he  himself  testified,  he  was  engaged  "to  pour  oil  up- 
on troubled  waters."  It  is,  as  it  seems  to  me,  most  natural  and  most  prob- 
able that  plaintifTs  compensation  for  this  kind  of  service,  apart  from  bis 
initial  retainer,  should  have  been  made  contingent  upon  the  success  of  his 
efforts. 

The  respondent  lays  great  stress  upon  certain  letters  written  by  plaintiff  to 
Mr.  Sterling,  of  counsel  for  defendant,  asking  for  payments  on  account,  and 
the  fact  that  Mr.  Sterling  did  not  answer  them  by  reasserting  the  terms  of 
plaintiff's  employment  as  he  understood  them.  To  my  mind  this  circumstance 
is  of  slight  importance.  No  man  is  to  be  bound  by  his  refusal  to  speak,  un- 
less some  duty  to  speak  rests  upon  him,  and  Mr.  Sterling  was  certainly  not 
bound  to  reiterate  the  terms  of  an  agreement  perfectly  known  to  both  parties. 
It  is  sufficient  that  he  refused  to  admit  plaintiff's  claim  for  payment  while  bis 
work  remained  undone. 

For  these  reasons  I  am  of  opinion  that  the  Judgment  and  order  appealed 
from  should  be  reversed. 


^  Miac  Bep.  84) 

WHITE  V.  GRIFFENHAGEN. 

(City  Court  of  New  York,  Trial  Term.    April,  1916.) 

1.  Sheriffs     and     Constables     ^=:>51 — Compensation — Deduction     fbom 

Amount  Collected — "Attachment  fob  Payment  of  Money." 

Where  a  sheriff  collects  money  from  a  Judgment  debtor  under  a  war- 
rant for  arrest  in  proceedings  supplementary  to  an  execution,  he  acts 
under  an  "attachment  for  the  payment  of  money"  defined  by  Judiciary 
Law  (Consol.  Laws,  c.  30)  §  762,  as  a  mandate  whereby  an  original  special 
proceeding  is  instituted  against  the  accused  on  behalf  of  the  people  on 
the  relation  of  the  complainant,  and  such  sheriff  is  entitled  to  deduct  his 
fees  or  poundage,  allowed  by  Code  Civ.  Proc  §  3307,  on  the  collection  of 
money  under  such  an  attachment,  from  the  amount  collected. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and  Constables,  Cent  Dig.  § 
76;   Dec  Dig.  «=»51.] 

2.  Execution  ^=s»419 — Supplementaby  Pbocesdinos — Wabbant. 

Under  Judiciary  Law,  {  773,  providing  that,  if  actual  loss  or  injury  has 
been  produced  to  a  party  to  an  action  or  special  proceeding  by  the  miscon- 
duct of  the  offender,  a  fine  sufficient  to  indemnify  the  aggrieved  party 
must  be  imposed,  the  fine  imposed  in  a  warrant  in  proceedings  supple- 
mentary to  an  execution  includes  the  poundage  fees  of  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  §f  1202,  1204; 
Dec.  Dig.  ^=:»419.] 

3.  A88IQI<(MENTS   <=>101 — ^TeNDEB  TO   ASSIGNOB. 

Where  a  sheriff,  on  collecting  from  a  Judgment  debtor  the  sum  set  forth 
in  a  warrant  issued  in  proceedings  supplementary  to  an  execution,  imme- 
diately tendered  to  the  Judgment  creditor  the  sum  collected,  less  his  fees, 
which  was  refused,  and  an  assignee  of  the  creditor  commenced  suit 
against  the  sheriff,  without  having  notified  the  sheriff  of  her  interest  in 
the  fund,  and  the  sheriff  proffered  the  sum  collected,  less  his  fees,  in  his 
plea,  and  kept  it  good  on  the  trial,  and  there  was  no  objection  to  the 
f6rm  of  the  tender,  the  complaint  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  |  182;  Dec. 
Dig.  «=»101.] 

Action  by  Alice  M.  White  against  Max  S.  Griifenhagen  to  recover 
an  amount  collected  by  defendant,  as  sheriff,  tinder  a  warrant  against 
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a  debtor  in  proceedings  supplementary  to  execution.    Complaint  dis- 
missed. 

L.  M.  Berkeley,  of  New  York  City,  for  plaintiff. 
Abraham  S.  Gilbert,  of  New  York  City,  for  defendant 

LA  FETRA,  J.  This  action  is  brought  by  the  plaintiff,  the  assignee 
of  L.  M.  Berkeley,  to  recover  an  amount  collected  by  the  defendant,  as 
sheriff,  under  a  warrant  issued  out  of  this  court  against  a  debtor  in 
proceedings  supplementary  to  execution,  wherein  the  plaintiff's  as- 
signor was  the  petitioner.  The  warrant  directed  the  sheriff  to  take 
and  hold  the  debtor  in  custody  until  he  pay  the  stmi  or  until  he  was 
discharged  according  to  law.  The  sheriflF  arrested  the  debtor,  who 
paid  the  amount  set  forth  in  the  writ,  with  interest  to  the  date  of  said 
payment,  which  is  the  amount  now  sought  to  be  recovered.  Immedi- 
ately thereafter  he  tendered  to  plaintiff's  assignor  the  said  sum,  less 
his  fees,  which  was  refused.  Thereafter  the  petitioner  assigned  his 
claim  to  the  plaintiff. 

[1,2]  The  plaintiff  failed  to  notify  the  sheriff  of  her  title  to  or  in- 
terest in  the  fund,  and  without  a  prior  demand  by  her  for  payment 
commenced  this  action.  The  sheriff  was  entitled  to  deduct  his  fees  or 
poundage  from  the  amount  collected.  Code  Civ.  Proc.  §  3307.  He 
was  acting  under  an  attachment  for  the  payment  of  money.  Judiciary 
Law,  §  762.  His  poundage  fees  were  included  in  the  fine  imposed, 
which  was  to  be  paid  to  the  aggrieved  party  under  the  direction  of 
the  court.  Judiciary  Law,  §  7/3.  In  Doyle  v.  Doyle,  4  Civ.  Proc. 
R.  265,  269,  the  court  said : 

"In  the  case  like  the  present,  the  la^  assumes  that  the  expenses  of  the 
plaintiff  have  been  covered  by  fine." 

So,  in  the  absence  of  a  specific  direction  in  the  warrant,  the  sheriff 
was  entitled  to  deduct  his  fees  from  the  amount  collected  in  behalf 
of  petitioner,  or  to  hold  the  fund  until  such  a  direction  was  made  by 
the  court. 

[3]  The  defendant  denied  the  material  allegations  of  the  complaint, 
interposed  the  defense  of  a  tender  made  before  the  commencement  of 
the  action,  proffered  the  sum,  less  his  fees,  in  his  plea,  and  kept  it  good 
upon  the  trial.  Although  the  currency  was  neither  deposited  in  court 
nor  offered  at  the  trial,  no  objection  was  interposed  as  to  the  form,  and 
the  assumption  is  full  performance  and  legal  tender.  Halpin  v.  Phenix 
ins.  Co.,  118  N.  Y.  165,  178,  23  N.  E.  482;  Mela  v.  Geis,  3  Civ.  Proc. 
R.  152;  Becker  v.  Boon,  61  N.  Y.  317.  Sections  772-774  apply  to 
tenders  made  after  an  action  has  been  commenced  without  a  previous 
proffer,  and  not  to  those  under  the  common  law,  like  the  one  in  ques- 
tion.   Accordingly,  the  complaint  is  dismissed. 

Complaint  dismissed. 
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(95  Misc.  Rep.  101) 

TITLE  GUARANTY  ft  TRUST  CO.  v.  JOHNSON. 

(Nassaii  County  Court    April,  1916.) 

Justices  of  the  Peace  «=»119(8)— Process — Sumhons  Blank  as  to  YeaBt— 
Validitt. 

Under  Code  Civ.  Proc.  §  8135,  proTldlng  that  a  mandate  issued  by  a 
justice  of  the  peace  must  be  entirely  filled  up,  and  is  void  if  issued  with 
a  blank  therein  as  to  date  or  otherwise,  where  a  summons  on  defendant 
was  blank  as  to  the  year  when  issued,  the  justice  was  without  jurisdic- 
tion to  enter  judgment,  certainly  in  the  absence  of  defendant 

[[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Cent.  Dig.  § 
375;  Dec.  Dig.  «=»119(3).] 

Appeal  from  Justice's  Court. 

Action  by  the  Title  Guarantee  &  Trust  Company  against  Albin  N. 
Johnson.  From  a  judgment  for  plaintiff,  defendant  appeals.  Judg- 
ment reversed. 

Albin  N.  Johnson,  of  Freeport,  in  pro.  per. 
Arthur  P.  Hilton,  of  Jamaica,  for  respondent 

NIEMANN,  J.  1.  A  reversal  of  the  judgment  is  asked  for  on  the 
groimd  that  the  summons  is  void  because  it  is  not  entirely  filled  up — 
that  there  are  blanks  in  it  as  to  the  year.  The  appellant  claims  two 
omissions  in  this  regard : 

First.  That  the  date  of  the  year  at  the  bottom  of  the  summons  is 
not  filled  in  as  to  the  last  figure,  namely  ''5,"  so  that  it  is  left  to  read, 
"Dated  at  Mineola,  in  the  town  of  North  Hempstead,  this  15th  day  of 
November,  191."  I  find  from  an  inspection  of  the  summons  that  the 
figure  "5"  is  added  to  the  "191."  The  appellant  claims  that  this  is 
merely  an  irregular  sweep  of  the  pen  in  the  place  where  such  figure 
ought  to  be,  but  an  inspection  will  disclose  that  the  figure  is  a  "5,*' 
evidently  written  with  very  thin  ink  and  a  very  light  hand. 

Second.  That  the  summons  is  made  returnable  on  the  "27  day  of 
Nov."  at  9  o'clock  in  the  forenoon.  An  inspection  of  the  summons 
shows  that  there  is  a  printed  dotted  line  for  the  insertion  of  the  date, 
on  which  the  figures  "27"  are  written,  and  that  there  is  a  printed 
dotted  line  for  the  month  and  year,  upon  which  the  abbreviation 
"Nov."  is  written,  leaving  the  rest  of  the  line  and  space  blank.  Sec- 
tion 3135  of  the  Code  of  Civil  Procedure  provides  as  follows: 

"A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed  by  him,  and 
may  be  without  seal.  It  must  be  entirely  filled  up,  at  the  time  when  it  is  de- 
Uvered  to  an  officer  to  be  executed,  so  as  to  have  no  blank,  either  in  the  date 
thereof  or  otherwise,  except  that  there  may  be  a  blank  in  a  subpoena  for  the 
name  of  any  or  all  of  the  witnesses.  A  mandate,  issued  and  delivered  to  an 
officer  to  be  executed,  contrary  to  this  section,  is  void." 

The  general  rule  as  to  filling  blanks  in  process  is  stated  in  20  Ency. 

PI.  &  Pr.  p.  1109,  as  follows: 

*<Proce88  should  be  complete  when  issued  and  delivered  for  service.  It  is 
sometimes  expressly  so  provided  by  statute,  and  a  noncompliance  with  such 
provision  has  been  held  to  render  the  process  void.    So,  for  the  purpose  of 
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preventing  abuse  of  process,  certain  officers  have  been  declared  by  statute 
Incompetent  to  fill  blanks" — citing  Craighead  v.  Martin,  25  Minn.  41;  Seurer 
V.  Horst,  31  Minn.  479,  18  N.  W.  283.  See  also  Phlnney  v.  Donahue,  67  Iowa, 
192,  25  N.  W.  126 ;  Hannaman  v.  Muckle,  15  N.  Y.  Supp.  961. 

In  construing  said  section  3135  of  the  Code,  Mr.  Justice  Putnam, 
writing  for  the  court,  in  the  case  of  Richmond  Sales  Co.  v.  Morris, 
157  App.  Div.  374,  375,  142  N.  Y.  Supp.  244,  246,  says: 

"The  date,  however,  seems  essential,  as  any  mandate  issued  from  a  justice 
of  the  peace  must  be  complete  when  deUvered  for  execution.  It  is  not, 
then,  to  have  any  blank  left  to  be  filled  in,  'either  in  the  date  thereof  or  other- 
wise.* " 

From  this  construction  of  the  statute  it  follows  that  because  of  the 
defects  pointed  out  in  the  summons — ^i.  e.,  that  it  was  not  "entirely  filled 
up,"  and  that  there  was  a  blank  as  to  the  year,  which  was  a  part  of 
the  date,  and,  if  not  a  part  of  the  date,  is  fully  covered  by  the  dragnet 
words  of  said  section,  "or  otherwise" — the  summons  was,  as  declared 
in  said  section,  "void,"  and  the  justice  was  without  jurisdiction  to  ren- 
der the  judgment.  Judge  Collin,  in  the  course  of  the  prevailing  opinion 
written  by  him  in  the  case  of  People  ex  rel.  Lawton  v.  Snell,  216 
N.  Y.  527,  534,  111  N.  E.  50,  52,  says: 

•*  ♦  ♦  ♦  Compliance  with  the  commands  of  a  mandatory  statute  is  a  con- 
dition precedent  to  the  validity  of  an  act  or  determination  under  It.  The  mode 
or  way  in  which  the  act  shall  be  done  or  the  determination  reached,  prescribed 
by  it,  must  be  strictly  pursued;  otherwise  the  act  or  determination  will  be 
void." 

The  word  "must,"  as  used  in  the  section  under  consideration,  was 
necessarily  mandatory  and  imperative,  and  intended  to  be  made  so  by 
the  Legislature,  because  the  section  closes  with  the  declaration  that 
a  failure  to  observe  the  command  renders  the  process  "void."  The 
summons  being  void,  it  was  as  though  no  case  was  before  the  justice. 
He  could  not  tjike  cognizance  of  the  subject-matter  of  the  action;  cer- 
tainly not  in  the  absence  of  the  defendant.  If  it  should  be  claimed  that 
there  could  be  a  waiver  of  these  defects  by  appearance  and  an  amend- 
ment, such  a  situation  is  not  before  the  court  upon  this  appeal,  and  I 
will  therefore  not  pass  upon  this  question. 

2.  The  cases  of  Bradbury  v.  Van  Nostrand,  45  Barb.  194,  Arnold 
V.  Maltby,  4  Denio,  498,  Griffin  v.  Jackson,  13  N.  Y.  Supp.  321,  and 
Lenham  Mercantile  Co.  v.  Herke,  55  Misc.  Rep.  310,  105  N.  Y.  Supp. 
472,  cited  by  the  learned  counsel  for  the  respondent,  are  not  authori- 
ties calling  for  a  different  disposition  of  the  question  under  consid- 
eration. In  the  case  of  Bradbury  v.  Van  Nostrand,  the  summons  was 
erroneously  dated,  and  was  amended  on  the  return  day  upon  the  ap- 
pearance of  the  defendant.  In  the  case  of  Arnold  v.  Maltby,  the  court 
held  that  a  mistake  in  the  date  was  amendable  by  the  justice. 

The  Griffin  and  Lenham  Cases  were  cases  where  there  was  a  clerical 
error  between  the  original  summons  and  the  copy  served,  which  the 
court  held  to  be  amendable.  In  the  case  at  bar  the  defect  was  in 
the  original  itself,  rendering  it  void.  The  defect  in  the  summons 
in  this  case  did  not  constitute  a  mere  irregularity,  but  a  nuUity.    The 
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defendant  had  a  right  to  treat  the  summons  as  void  because  of  the 
express  declaration  in  the  statute  that  a  mandate  issued  by  a  justice 
with  a  blank  therein,  cither  as  to  the  date  or  otherwise,  is  void.    The 
judgment  appealed  from  must  be  reversed,  with  costs. 
Judgment  reversed,  with  costs. 


(94  Misc.  Rep.  547) 

In  re  HAMMER,  Public  Adm'r  of  Bronx  Ck>unty, 

In  re  MOLINO'S  ESTATE. 

(Surrogate's  Oourt,  Bronx  Ounty.    March,  1916.) 

ExxcuTOBS  AND  Administbatoes  ^=»109(3) — Compensation — Statutobt  Pro- 
vision. 

Under  Laws  1912,  c.  548,  |  3,  as  amended  by  Laws  1913,  c.  825,  creating 
the  county  of  Bronx  and  authorizing  the  public  administrator  to  receive 
the  same  allowance  for  his  services  and  expenses  incurred  as  a  county 
treasurer  under  former  section  2667,  Code  Civ.  Proc,  and  Code  Civ.  Proc. 
§  2692,  providing  that  an  administrator  may  pay  from  the  estate  in  his 
hands  his  legal  expenses,  an  objection  to  a  charge  by  the  public  adminis- 
trator for  an  expense  of  stenography  and  typewriting,  on  the  ground  that 
it  was  not  a  proper  charge  against  the  estate,  there  being  no  objection 
to  the  reasonableness  of  the  expenditure  and  no  contention  that  it  was 
not  made,  will  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Executors  and  AdministratorB,  Cent. 
Dig.  i  438;   Dec.  Dig.  <S=»109(3).] 

Proceedings  on  the  judicial  settlement  of  the  account  of  Ernest  E.  L. 
Hammer,  Public  Administrator  of  the  county  of  Bronx,  as  administra- 
tor of  the  estate  of  Giovanni  Molino,  deceased.  Objection  to  account 
overruled,  and  account  settled  as  filed  and  amended. 

Ernest  E.  L.  Hammer,  of  New  York  City,  public  administrator,  in 
pro.  per. 
Daly,  Hoyt  &  Mason,  of  New  York  City,  for  respondent 

SCHULZ,  S.  Since  the  publication  of  the  opinion  of  this  court  in 
Matter  of  Hammer  (Molino  Estate)  94  Misc.  Rep.  36,  158  N.  Y.  Supp. 
981,  schedule  C  of  this  account  there  referred  to  has  been  amended  on 
consent,  and  with  the  stipulation  that  the  objections  theretofore  filed  be 
considered  amended  so  as  to  except  to  the  allowance  in  said  amended 
schedule  C  for  stenography  ,and  typewriting  *'as  not  being  a  proper 
charge  against  the  funds  in  this  estate."  The  matter  presents  the  ques- 
tion whether  the  public  administrator  of  Bronx  county  is  entitled  to 
charge  against  an  estate  of  which  he  is  administrator  the  reasonable 
expenses  for  typewriting  and  stenography  incurred  by  him  in  the  ad- 
ministration of  the  estate. 

Under  the  provisions  of  the  act  erecting  the  county  of  Bronx  (Laws 
1912,  c,  548,  §  3,  as  amended  by  Laws  1913,  c.  825)  the  public  adminis- 
trator is  entitied  to  receive  and  retain  to  himself  "the  same  allowance 
for  his  services  and  expenses  incurred"  as  was  allowed  to  a  county 
treasurer  under  former  section  2667  of  the  Code  of  Civil  Procedure. 
Matter  of  Molino,  supra.  Under  the  latter  section  a  county  treasurer 
must  be  allowed  upon  the  settlement  of  his  accounts  for  his  expenses 
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as  are  other  administrators  and  for  his  services  double  the  commissions 
allowed  by  law. 

Section  2692  of  the  Code  of  Civil  Procedure  provides  that  an  ad- 
ministrator may  pay  from  the  funds  or  estate  in  his  hands,  from  time 
to  time,  his  legal  and  proper  expenses  of  administration  necessarily  in- 
curred by  him,  and  that  such  expenses  and  disbursements  shall  be  set 
forth  in  his  account  when  filed,  and  settled  by  the  surrogate.  It  fol- 
lows, therefore,  that  the  public  administrator  is  entitled  to  pay  his 
proper  expenses  of  administration  necessarily  incurred  by  him,  subject 
to  review,  when  his  final  acount^  are  settled  by  the  surrogate. 

The  preparation  of  letters  and  other  documents  in  typewritten  form 
and  the  employment  of  a  stenographer  for  that  purpose  have  become 
such  well-recognized  practices  Jn  jbusiness  and  in  the  practice  of  the 
law  as  to  amount  almost  to  necessities.  The  Legislature  did  not  confer 
upon  the  public  administrator  the  right  to  appoint  a  stenographer  whose 
salary  is  payable  out  of  the  public  funds  (People  ex  rel.  McDonnell  v. 
Prendergast,  167  App.  Div.  140,  152  N.  Y.  Supp.  938,  affirmed,  217 
N.  Y.  604,  111  N.  E.  1096);  hence,  if  the  court  holds  that  an  item  of 
expense  for  stenography  and  typewriting  is  improper,  the  public  ad- 
ministrator must  either  do  the  typewriting  himself  or  pay  for  it  and 
for  the  services  of  a  stenographer  out  of  his  salary  or  commission.  I 
should  be  unwilling  to  hold  that  an  allowance  for  a  reasonable  ex- 
penditure for  stenography  and  typewriting  is  improper  in  every  case, 
unless  adherence  to  the  decision  of  some  appellate  tribunal  makes  this 
necessary.  In  People  ex  rel.  McDonnell  v.  Prendergast,  supra,  there 
is  a  statement  in  the  opinion  which  at  first  glance  might  appear  to  favor 
such  a  holding,  for  the  court  says : 

"I  am  of  opinion  «  «  *  that  it  was  intended  that  he  should,  at  his 
own  expense,  employ  such  services  as  might  be  necessary  to  enable  him 
properly  to  perform  the  duties  of  the  office." 

If  the  question  before  the  court  at  that  time  had  been  upon  the  right 
of  the  public  administrator  to  an  allowance  upon  his  final  accounting 
for  moneys  expended  for  stenographic  work,  I  would  feel  concluded 
by  the  statement  quoted,  but  the  contrary  appears  to  be  the  fact  from 
the  following,  also  appearing  in  the  opinion : 

"rthe  general  rule  is  that  an  administrator  must  personally  perform,  or  at 
his  own  expense  provide  for  the  performance  of  aU  clerical  duties  incident  to 
the  administration  (Matter  of  Binghamton  Trust  Co.,  87  App.  Div.  26»  83  N. 
Y.  Supp.  1068) ;  but  we  are  not  now  concerned  with  the  question  as  to  allow- 
ance to  the  pubUc  administrator  for  expenses  for  clerical  or  other  work." 

While  the  rule  is  as  stated,  allowances  have  been  made  to  executors 
for  payments  to  bookkeepers,  agents,  clerks,  and  even  for  office  rent. 
Merritt  v.  Merritt,  32  App.  Div.  442,  452,  53  N.  Y.  Supp.  127,  affirmed, 
without  opinion  161  N.  Y.  634,  57  N.  E.  1117;  Wells  v.  Disbrow,  20 
N.  Y.  Supp.  518;  ^  Garvey  v.  Owens,  12  N.  Y.  Supp.  349;  *  Matter 
of  Nesmith,  140  N.  Y.  609,  35  N.  E.  942.    The  propriety  of  granting 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  65  Hun,  625. 

a  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  in  58  Hun,  609. 
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such  allowances  rests  in  the  sound  discretion  of  the  court,  and  each 
case  must  necessarily  be  decided  upon  its  own  peculiar  facts.  I  do  not 
believe  that  upon  the  facts  in  this  matter  the  general  rule  referred  to 
is  violated  by  permitting  the  item  charged  for  stenography  and  type- 
writing to  stand. 

There  being  no  objection  to  the  reasonableness  of  the  expenditure, 
and  no  contention  that  the  same  was  not  made,  the  objection  is  over- 
ruled, and  the  account  will  be  settled  as  filed  and  amended. 

Decreed  accordingly. 

(94  Misc.  Bep.  533) 

In  re  FIDELITY  TRUST  CO. 

In  re  TELLER'S  WIIiL. 

(Surrogate's  Court,  Rockland  County.    March,  1916.) 

L  Wills  ^=»439 — Constbuction — Intent  of  Tbstatob. 

The  testator's  intention  governs  in  the  construction  of  a  will,  If  it  be  a 
legal  Intention;   that  is,  not  Inconsistent  with  rules  of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  952,  965,  957 ;  Dec. 
Dig.  <»S9439.] 

Z,  Wills  ^=9446 — Constbuction — Cowstbuction  in  Favob  op  Validctt. 

When  the  meaning  of  a  testator  ia  In  doubt,  that  interpretation  which 
wUl  sustain  the  will  is  to  be  preferred  to  one  which  will  defeat  it 

[Ed.  Note.— For  other  cases,  see  WUls,  Ont  Dig.  i  962;  Dec.  Dig.  «=» 
446.] 
8.  Wills  ^=gll9   Constbuction— Pabtial  Intestacy. 

The  law  favors  a  construction  of  a  will  which  will  prevent  partial  in- 
testacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §  965 ;  Dec.  Dig.  «» 
449.] 

4.  Wills  ^s»669— Constbuction— Cbbation  of  Tbust. 

Where  a  will  gives  income  and  principal  in  eaual  shares  out  of  fund 
kept  in  solido  for  mere  convenience  of  investment,  separate  and  independ- 
ent trusts  may  be  created  for  several  beneficiaries,  and  the  shares  and 
interests  vdll  be  several,  though  the  fund  remains  undivided. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §f  1575,  157jB;  Dec, 
Dig.  «=»669.] 

&  Pebpbtuitiss  €=»4(17) — Susfsnsion  or  Aubnation— Constbuction  of  Tes- 
tamsntabt  Pbovision. 

Where  a  will  leaves  the  residuary  estate  to  the  executor  in  trust  for 
the  payment  of  the  income  to  the  three  stepsons  of  testatrix  in  equal 
shares,  and,  on  the  death  of  either  of  them,  bequeaths  an  equal  one-third 
of  the  principal  to  the  lawful  issue  of  a  stepson,  but,  if  he  should  die 
without  issue,  then  the  share  is  to  go  to  the  executor,  to  be  applied  to  the 
principal  of  the  shares  of  the  surviving  stepsons,  in  equal  parts,  share 
and  share  alike,  separate  trusts  are  created  for  the  three  stepsons,  so 
that  the  provision  does  not  violate  the  rule  against  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  {  34;  Dec. 
Dig.  «=>4(17).] 

6.  Wills  «=»687(2) — Constbuction— Estate  Convbted. 

Where  a  will  left  the  residuary  estate  to  the  executor  in  trust  for  the 
three  stepsons  of  testatrix,  and  provided,  in  the  event  of  the  death  of  a 
stepson  without  issue  him  surviving,  that  the  share  to  which  such  issue 
would  have  been  entitled  shall  be  returned  to  and  added  in  equal  por- 

^s»FoT  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
leON.Y.S.— IS 
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tions  to  increase  the  shares  of  the  snrviying  stepsons,  there  passes  to 
the  survivor,  on  the  death  of  one  of  the  stepsons  without  issue,  an  inter- 
est in  the  income  only  from  the  decedent's  share,  and  not  a  portion  of 
the  principal. 

[Ed.  Note.— ^For  other  cases,  see  Wills,  Cent.  Dig.  §  1639 ;  Dec.  Dig.  «=» 
687(2).] 

7.  WiLiJs  ^=»687(1).— Construction— EsTATB  Convetbd. 

Where  a  will  left  the  residuary  estate  in  trust  for  three  stepsons  of 
testatrix,  and  provided  that  on  the  death  of  one  <rf  the  stepsons  without 
issue  his  share  should  return  to  the  executor,  to  be  added  to  the  trusts  for 
the  survivors,  on  death  of  the  survivors  or  either  of  them,  their  interest 
in  the  share  of  the  stepson  who  predeceased  them  becomes  intestate  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |  1638 ;  Dec.  Dig.  <S=s> 
687(1).] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  Fidel- 
ity Trust  CcJmpany,  as  executor  and  trustee  under  the  last  will  and 
testament  of  Janet  W.  Telfer,  deceased.    Dtecree  entered. 

Rushmore,  Bisbee  &  Stern,  of  New  York  City  (Emil  J.  Villanyi,  of 
New  York  City,  of  counsel),  for  executor  and  trustee. 

John  F.  McFarlane,  of  Nyack,  for  beneficiaries  of  trust. 

Mortimer  B.  Patterson  and  Arthur  Watson,  both  of  Nyack,  special 
guardians  for  minor  next  of  kin. 

McCAULEY,  S.  This  proceeding  was  initiated  by  the  Fidelity 
Trust  Company  for  a  judicial  settlement  of  its  account  as  executor  of 
the  last  will  and  testament  of  Janet  W.  Telfer,  deceased,  and  for  the 
purpose  of  obtaining  a  determination  as  to  the  validity,  construction, 
and  effect  of  the  eighth  item  or  clause  of  the  will. 

The  testatrix  died  March  15,  1914,  and  her  will  was  shortly  there- 
after admitted  to  probate  by  this  court,  and  letters  testamentary  there- 
on were  issued  to  the  accountant.  The  husband  of  testatrix  prede- 
ceased her.  She  left  no  lineal  descendants ;  her  heirs  at  law  and  next 
of  kin  being  two  brothers,  a  sister,  and  two  nieces,  none  of  whom  is 
mentioned  in  the  will,  save  one,  a  brother,  to  whom  an  annuity  of 
$200  is  given  so  long  as  he  lives. 

The  eighth  clause  of  the  will,  which  we  are  called  upon  to  construe, 
is  as  follows: 

"Eighth.  All  of  the  rest,  residue  and  remainder  of  my  estate,  whether  real, 
personal,  or  mixed,  and  wheresoever  the  same  may  be  situate,  I  give,  devise 
and  bequeath  unto  my  executor  hereinafter  named,  but  in  trust  nevertheless, 
to  invest  the  same  in  good  interest-bearing  securities  within  the  United  States 
of  America,  and  to  collect  and  pay  over  the  net  income  to  each  of  my  three 
stepsons,  George  Telfer,  John  Telfer  and  Andrew  Telfer,  for  and  during  the 
period  of  their  natural  Uves,  in  equal  shares,  one-third  of  said  net  income  to 
each  of  my  said  stepsons,  and  which  income  shall  be  paid  to  them  quarterly 
in  each  year,  such  quarterly  payments  to  be  computed  and  paid  as,  of  and 
from  the  first  day  of  January  in  each  year.  Upon  the  decease  of  my  said 
stepsons,  or  either  of  them,  I  give,  devise  and  bequeath  an  equal  one-third  of 
the  principal  of  my  said  residuary  estate  which  may  at  that  time  be  in  the 
hands  of  my  executor  and  trustee,  unto  the  lawful  issue  of  my  said  stepson 
so  deceased  should  he  or  they  die  leaving  issue,  but  should  he  or  they  die 
without  issue,  or  should  such  issue  predecease  him  or  them,  then  and  in  that 
event  I  give,  devise  and  bequeath  the  equal  one-third  share  of  my  said  residu- 

4t=s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ary  estate  to  which  his  Issue  would  have  been  entitled,  unto  tlte  snnrivor  or 
surviTors  of  my  said  stepsons,  to  be  applied  to  the  principal  of  their  shares 
in  equal  parts,  share  and  share  alike;  such  bequest  and  devise  in  the  event 
of  the  death  of  either  of  my  said  stepsons,  should  he  or  they  die  leaving  issue, 
tiim  or  them  surviving,  to  be  paid,  determined,  set  over  and  transferred  to 
said  issue  immediately  upon  my  stepson's  decease,  but  in  the  event  that  he  or 
they  die  leaving  no  issue,  him  or  them  surviving,  then  such  share  shall  be 
returned  to,  and  added  and  applied  in  equal  portions  to  increase  the  shares 
of  my  other  surviving  stepsona*' 

The  beneficiaries  of  the  trust  created  by  this  item  are  living.  Two 
of  them,  namely,  George  and  John  Telfer,  are  married;  the  former 
having  two  children  and  the  latter  having  no  children.  Andrew  is 
tmmarried. 

The  trust  estate  consists  of  personalty,  and  the  validity  of  the  trust 
is  challenged  upon  the  ground  that,  in  contravention  of  the  provisions 
of  the  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  11,  it  suspends 
the  absolute  ownership  of  personal  property,  by  limitation  or  condi- 
tion, for  a  longer  period  than  during  the  continuance,  and  until  the 
termination  pi  two  lives  in  being  at  the  death  of  the  testatrix. 

The  interpretation  and  construction  of  wills,  which  are  often  ex- 
pressed in  inapt  and  ambiguous  language,  as  a  result  of  which  the 
real  purpose  of  the  testator  is  rendered  obscure,  doubtful,  and  uncer- 
tain, is  one  of  the  most  difficult  and  unsatisfactory  duties  with  which 
courts  have  to  deal,  for  it  seldom  happens  that  the  facts  in  any  two 
cases  are  so  nearly  alike  as  to  permit  those  of  one  to  be  used  as  a 
precedent  for  another;  and  as  a  consequence  each  case  is  dependent, 
in  a  large  measure,  upon  its  own  circumstances  for  whatever  assistance 
may  be  obtained  in  an  effort  to  ascertain  the  true  meaning  of  the 
language  employed.  There  are,  however,  certain  rules  of  construction 
which  are  applicable  to  all  cases,  and  which,  when  followed,  are  often 
quite  helpful  in  the  determination  of  questions  which,  without  their 
aid,  would  be  well-nigh  impossible  of  solution. 

[1]  Thus  it  is  a  fundamental  rule  of  construction  that  the  testator's 
intention  must  govern,  if  it  be  a  legal  intention;  that  is  to  say,  if  it 
be  not  inconsistent  with  rules  of  law,  statutory  or  otherwise.  There- 
fore it  is  the  duty  of  the  court  to  find  out  what  the  testator  has  meant 
to  do  with  his  property  after  his  death,  and  then,  if  it  be  possible  to 
effectuate  his  plan  by  a  construction  which  will  validate  it,  to  do  so. 
Central  Trust  Co.  v.  Egleston,  185  N.  Y.  23,  77  N.  E.  989;  Matter 
of  Jones,  75  Misc.  Rep.  47,  134  N.  Y.  Supp.  859. 

[2]  When  the  meaning  of  a  testator  is  involved  in  doubt,  and  the 
provisions  of  his  will  are  susceptible  of  two  interpretations,  one  of 
which  will  sustain  and  the  other  defeat  it,  that  construction  is  to  be 
preferred  which  will  uphold  and  sustain  the  will,  because  it  is  pre- 
sumed to  accord  with  the  actual  intention  of  the  testator.  Roe  v.  Vin- 
gut,  117  N.  Y.  204,  22  N.  E.  933;  Greene  v.  Greene,  125  N.  Y.  512, 
26  N.  E.  739,  21  Am.  St.  Rep.  743;  Jacoby  v.  Jacoby,  188  N.  Y. 
124,  80  N.  E.  676;  Hopkins  v.  Kent,  145  N.  Y.  363,  40  N.  E.  4; 
Trask  v.  Sturges,  170  N.  Y.  482,  63  N.  E.  534;  Seitz  v.  Faversham, 
205  N.  Y.  197,  98  N.  E.  385;  Matter  of  Hinchman,  141  App.  Div. 
95,  125  N.  Y.  Supp.  699. 
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[3]  The  law  favors  a  construction  which  will  prevent  partial  In- 
testacy.   Redfield  in  his  work  on  Wills  says : 

'The  courts  have  for  a  long  time  inclined  very  decidedly  against  adopting 
any  construction  of  wills  which  would  result  in  partial  Intestacy  unless  abso- 
lutely forced  upon  them.  This  has  been  done  partly  as  a  rule  of  policy,  per- 
haps, but  mostly  as  one  calculated  to  carry  into  effect  the  presumed  intention 
of  the  testator,  for  the  fact  of  making  a  will  raises  a  very  strong  presumption 
against  any  expectation  or  desire  on  the  part  of  the  testator  of  leaving  any 
portion  of  his  estate  beyond  the  operation  of  his  will." 

See  Schult  v.  Moll,  132  N.  Y.  127,  30  N.  E.  377,  and  cases  there 
cited.  See,  also,  to  the  same  effect,  Johnson  v.  Brasington,  156  N.  Y. 
181,  50  N.  E.  859;  Mills  v.  Tompkins,  110  App.  Div.  212,  97  N.  Y. 
Supp.  9. 

These  rules  of  construction  are,  of  course,  of  no  utility  where  there 
is  no  ambiguity  in  the  language  employed,  and  no  doubt  or  uncertainty 
in  respect  to  the  testator's  meaning  and  intention.  There  is  but  one 
question  in  such  a  case  to  be  determined  by  the  court,  and  that  is 
whether  the  testamentary  disposition  is  valid  or  otherwise.  The  case 
at  bar,  however,  does  not  come  within  that  category. 

Did  the  testatrix  intend  that  the  entire  trust  fund  should  be  held 
in  solido  until  the  death  of  her  last  surviving  stepson,  and  must  the 
language  which  she  has  employed  to  express  her  purpose  be  so  con- 
strued r  Or  did  she  intend  to  create  three  separate  and  distinct  trusts, 
one  in  favor  of  each  stepson,  the  fund  to  be  kept  in  solido  for  con- 
venience of  investment,  and  may  her  language  be  so  construed  with- 
out doing  violence  to  any  rule  of  law ;  for,  concededly,  separate  and 
independent  trusts  may  be  created  for  several  beneficiaries,  and  the 
shares  and  interests  may  be  several,  even  though  the  fund  remain  un- 
divided ?  These  are  the  first  and  more  important  questions  for  consid- 
eration. 

Let  us  now  examine  the  clause  under  consideration,  keeping  in  mind 
these  fundamental  rules  of  interpretation,  and  ascertain  what  the  pur- 
poses of  the  testatrix  were.  It  is  conceded  by  counsel,  upon  the  au- 
thority of  Leach  v.  Godwin,  198  N.  Y.  35,  91  N.  E.  288,  and  cases 
there  cited,  that  if  there  is  but  one  trust  the  entire  disposition  is  in- 
valid, inasmuch  as  the  corpus  of  the  trust  fund  is  tied  up  for  a  longer 
period  than  the  statute  permits,  namely,  for  three  lives  in  being  at 
the  time  of  the  death  of  the  testatrix. 

[4]  The  principle,  however,  is  well  established  that  in  cases  where 
income  and  principal  are  given  in  equal  shares  out  of  one  fund,  kept 
in  solido  for  mere  convenience  of  investment,  separate  and  independ- 
ent trusts  may  be  created  for  several  beneficiaries,  and  the  shares  and 
interests  will  be  several,  even  though  the  fund  remains  undivided. 
Wells  V.  Wells,  88  N.  Y.  323;  Schermerhorn  v.  Cotting,  131  N.  Y, 
48,  29  N.  E.  980;  Locke  v.  Farmers'  Loan  &  Trust  Co.,  140  N.  Y. 
135,  35  N.  E.  578;  Steinway  v.  Steinway,  163  N.  Y.  183,  57  N.  E. 
312;  Matter  of  Mount,  185  N.  Y.  162,  77  N.  E.  999;  Leach  v.  God- 
win, supra. 

[5]  It  is  true  that  the  testatrix  has  not,  in  express  terms,  separated 
the  fund  into  three  parts,  at  the  beginning  of  the  trust ;  but  in  subse- 
quent provisions  of  the  clause,  all  of  which  must  be  considered  in  ar- 
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riving  at  her  purpose,  her  language  clearly  indicates,  I  think,  that  the 
fund  should  be  regarded  as  if  it  were  composed  of  three  severable 
and  distinct  parts.  Her  primary  purpose  was,  of  course,  to  provide  an 
income  for  the  maintenance  or  use  of  her  stepsons  so  long  as  they 
live.  She  accordingly  directs  that  the  residuum  of  her  estate  shall 
be  invested,  and  that  one-third  of  the  net  income  therefrom  shall  be 
paid  to  each  of  her  stepsons,  during  the  period  of  his  natural  life. 
There  is  no  express  direction  here  ttiat  the  fund  shall  be  treated  or 
considered  as  one  inseparable  or  indivisible  fund,  even  during  the 
joint  lives  of  the  stepsons.  Upon  the  death  of  either  stepson,  one-third 
of  the  principal  is  given  to  his  issue,  if  he  leave  any,  and,  if  he  leave 
none,  Ae  one-third  of  the  principal,  to  which  his  issue  would  have 
been  entitled,  is  given  to  the  surviving  stepsons,  "to  be  applied  to  the 
principal  of  their  shares,  in  equal  parts,  share  and  share  alike." 

The  parts  into  which,  upon  the  death  of  either  stepson,  with  or 
without  issue,  the  trust  fund  is  to  be  divided,  are  spoken  of  as  "shares." 
The  division  or  separation  is  to  take  place  upon  the  death  of  a  step- 
son, either  with  or  without  issue,  and  thereafter  the  trust  fund  is  to 
be  treated  and  considered  as  if  there  were  three  separate  and  distinct 
shares.  It  is  also  to  be  observed  that,  upon  the  death  of  a  stepson 
without  issue,  the  testatrix  does  not  direct  that  his  share  shall  be  re- 
turned to  the  "fund,"  but  to  the  "shares"  of  the  surviving  stepsons. 
There  is,  also,  upon  the  happening  of  either  contingency,  a  further  and 
specific  bequest  of  a  "share,"  to  wit,  one-third,  of  the  principal  of 
the  trust  fund.  The  bequest  is  to  the  issue  of  the  stepson,  if  he  leave 
issue,  and,  if  not,  to  the  surviving  stepsons.  The  word  "share,"  as  com- 
monly understood,  means  one  of  a  certain  number  of  equal  portions 
into  which  property  or  invested  capital  mav  be  divided.  It  conveys 
tfie  idea  of  several,  not  joint,  ownership.  The  portions  of  the  surviv- 
ing stepsons  are  also  spoken  of  as  "shares."  If  the  testatrix  intended 
to  create  one  single  and  indivisible  trust,  then  the  language  which  she 
has  employed  to  that  end  is  inapt  and  inexpressive. 

It  is  also  to  be  observed  that  the  testatrix,  by  words  of  present  gift, 
disposes  of  the  remainder  of  each  share,  except  that  upon  the  death 
of  the  last  surviving  stepson,  without  issue,  she  has  failed  to  effectually 
dispose  of  his  share  of  the  corpus  of  the  fund.  Moreover,  the  direction 
to  collect  the  income,  and  to  pay  it  in  equal  shares  to  the  stepsons,  dur- 
ing their  respective  lives,  indicates,  I  tfiink,  that  it  was  to  be  treated 
distributively,  and  that  each  stepson  should  take  the  income  from  a 
definite  share  during  life.  The  testatrix  no  doubt  failed  to  direct  a 
division  or  separation  of  the  fund  during  the  joint  lives  of  the  step- 
sons, for  the  reason  that  the  interests  in  its  accruing  income  were  equal, 
and  very  possibly  for  convenience  of  investment ;  but,  as  it  appears  to 
me,  these  shares  were  meant  to  be  separate  and  distinct,  and  the  trust 
as  to  each  share  was  terminable  at  its  own  date,  so  that  the  trust  ran  for 
three  different  periods,  and  in  three  different  divisions  or  sections. 
Therefore,  without  noting  the  disposition  of  the  remainders,  the  in- 
ference, we  repeat,  seems  just  and  reasonable  that  the  testatrix  contem- 
plated, not  one  trust  to  run  for  three  lives,  but  three  trusts,  each  to  run 
for  a  single  life.  See  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E. 
481.    I  feel  constrained,  therefore,  to  hold  that  the  trusts  created  by 
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the  residuar}'  clause  are  not  indivisible  or  joint,  but  that  they  are  inde- 
pendent, separate,  and  distinct,  each  to  be  measured  by  its  own  terms, 
and  having  its  own  several  purpose  to  accomplish. 

There  is  no  difficulty  in  r^arding  these  three  shares  as  separate  and 
several,  although  the  fund  itself  was  to  be  kept  in  solido  until  the 
moment  for  an  actual  separation  should  come.  Locke  v.  Farmers' 
Loan  &  Trust  Co.,  supra;  Savage  v.  Bumham,  17  N.  Y.  571 ;  Steven- 
son V.  Lesley,  70  N.  Y.  512.  The  language  of  the  will  under  considera- 
tion is  not  precisely  similar  to  that  employed  in  any  of  the  various  cases 
which  we  have  examine^! ;  but  we  think  our  conclusions  are  amply  sus- 
tained by  authority,  and  especially  by  the  following  cases : '  Boynton  v. 
Lahens,  81  Misc.  Rep.  352,  143  N.  Y.  Supp.  499;  Matthews  v.  Stud- 
ley,  17  App.  Div.  303,  45  N.  Y.  Supp.  201 ;  Locke  v.  Farmers'  Loan 
&  Trust  Co.,  supra;  Vanderpoel  v.  Loew,  supra;  Wells  v.  Wells, 
supra;  Stevenson  v.  Lesley,  supra;  Post  v.  Bruere,  127  App.  Div.  250, 
111  N.  Y.  Supp.  51. 

The  intention  of  the  testatrix  was  that  upon  the  death  of  a  stepson, 
if  not  before,  his  share,  namely,  one-third,  should  be  released  or  sepa- 
rated from  the  corpus  or  principal  of  the  trust,  and  go  to  his  issue  in 
equal  shares  absolutely,  and  therefore,  to  that  extent,  and  as  to  that 
share,  the  trust  should  terminate  and  the  principal  vest  absolutely  in 
the  issue.  There  is  obviously  up  to  this  point  a  suspension  of  owner- 
ship but  for  a  single  life,  and  each  trust,  therefore,  must  be  considered 
as  valid. 

[8]  Assuming,  therefore,  that  there  is  a  separate  and  valid  trust  in 
favor  of  each  stepson,  what  disposition  did  the  testatrix  intend  to  make 
of  the  share  of  a  stepson  who  dies  without  issue  ?  Did  she  intend  that 
upon  the  death  of  a  stepson  without  issue  the  share  of  the  principal 
from  which  he  had  derived  the  income  should  be  added  to  the  respec- 
tive funds  held  in  trust  for  the  surviving  stepsons,  or  that  it  should  go 
to  them  absolutely? 

The  will  provides  that  in  the  event  of  the  death  of  a  stepson  without 
issue  him  surviving,  the  share  of  the  residuary  estate  to  which  such 
issue  would  have  been  entitled  shall  be  returned  to  and  added  and  ap- 
plied in  equal  portions  to  increase  the  shares  of  the  surviving  stepsons. 
The  language  must,  in  our  opinion,  be  interpreted  not  as  an  absolute 
gift  of  such  a  share  to  the  surviving  stepsons,  but  as  a  direction  to  the 
trustee  to  add  to  it,  and  treat  it  as  a  part  of  the  fund  from  which  the 
surviving  stepsons  are  to  receive  the  income.  The  use  of  the  word 
"added"  suggests  something  to  which  an  addition  can  be  made.  The 
surviving  stepsons  are  not  given  any  part  or  share  of  the  residuary 
estate,  but  only  the  income  from  certain  parts  or  shares.  These  parts 
or  shares  constitute  portions  of  the  estate  to  which  additions  can  be 
made;  and  we  think  that  the  very  obvious  meaning  of  the  testatrix 
was  that  upon  the  death  of  a  stepson,  without  issue  surviving,  the  por- 
tion of  the  residuary  estate  then  held  in  trust  for  his  benefit  should  be 
added,  in  equal  proportions,  to  the  parts  or  shares  held  by  the  trustee 
for  the  benefit  of  the  surviving  stepsons. 

We  find  no  language  that  would  justify  the  construction  that  the 
purpose  of  the  testatrix  was  to  make  an  absolute  gift  to  any  of  her 
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Stepsons,  but,  on  the  contrary,  both  the  language  and  the  general  scheme 
of  the  will  indicate  that  the  stepsons  shall  receive  only  income.  Simp- 
son V.  Trust  Co.  of  America,  129  App.  Div.  200,  113  N.  Y.  Supp.  370. 
[7]  What  disposition,  therefore,  did  the  testatrix  intend  to  make  of 
the  secondary  share  which  a  surviving  stepson  may  acquire  upon  the 
death  of  a  stepson  without  issue?  The  will  provides,  as  already  noted, 
that  upon  the  death  of  a  stepson  without  issue  his  share  shall  be  applied 
in  equal  parts  to  the  principal  of  the  shares  of  the  sui-viving  stepsons, 
but  it  contains  no  express  or  implied  disposition  of  these  secondary 
shares  upon  the  death  of  the  surviving  stepsons.  We  think,  therefore, 
that  in  the  event  of  such  a  contingency  the  testatrix  must  be  deemed 
to  have  died  intestate  as  to  these  secondary  shares.  In  Vanderpoel  v. 
Loew,  112  N.  Y.  167,  19  N.  E.  481,  where  the  court  construed  a  simi- 
lar testamentary  provision,  it  was  held : 

'That  It  was  the  Intent  of  the  testator  to  create  five  separate  and  distinct 
trusts,  each  measured  by  its  own  terms,  and  terminable  by  itself  at  its  own 
date,  and  so  there  was  no  unlawful  suspension  of  the  power  of  alienation ;  that 
each  of  the  five  primary  beneficiaries  took  an  equitable  estate  in  his  or  her  sev- 
eral shares,  with  a  remainder  over  to  his  or  her  issue,  which  vested,  if  not 
at  the  death  of  the  testator,  at  least  at  the  death  of  the  life  tenant,  and  so 
at  the  termination  of  one  life  in  being ;  that  the  intent  of  the  provision  create 
ing  substituted  remainders  in  case  of  the  death  of  one  or  more  of  the  life  ten- 
ants without  issue,  was  to  add  the  primary  share  of  the  child  so  dying,  in 
equal  parts,  to  the  remaining  primary  shares,  and  to  subject  the  added  pro- 
portions to  precisely  the  same  limitations  as  already  governed  the  original 
shares;  that  while  the  result  might  be  to  add  a  second  life  in  being  to  the 
period  of  suspension  in  each  case,  the  substituted  remainder  of  each  secondary 
share  would  vest,  as  did  the  primary  shares,  at  the  death  of  the  parent,  and, 
therefore,  at  the  end  of  two  lives ;  that  in  case  of  the  death  of  one  child  with- 
out issue  and  then  of  another,  while  upon  the  death  of  the  first  his  or  her 
original  share  would  go  into  the  common  fund  as  directed  and  a  part  of  it  in 
the  form  of  a  secondary  share  would  be  enjoyed  by  each  of  the  other  children 
during  his  or  her  life,  and  vest  accordingly,  it  was  not  to  be  presumed,  in  the 
absence  of  express  direction,  that  it  was  the  testator's  intent  that  the  frac- 
tions of  that  secondary  share,  when  set  free  by  the  death  of  the  second  child, 
should  again  go  into  tiie  common  fund,  but  that  the  fraction  so  added  to  the 
life  estate  of  each  of  the  other  children  would  vest  in  each  case  on  the  death 
of  that  owner,  and  so  became  alienable  at  the  end  of  two  lives  in  being." 

I  am  therefore  of  the  opinion  that  the  clause  under  consideration 
should  be  interpreted  and  construed  as  follows:  (1)  That  it  creates 
three  separate  and  distinct  trusts,  one  in  favor  of  each  stepson,  each 
being  determinable  according  to  its  own  terms,  and,  therefore,  that 
there  is  no  unlawful  suspension  of  ownership ;  (2)  that  each  stepson  is 
entitled  to  receive  the  income  from  his  primary  share,  namely,  one- 
third  of  the  residuary  estate,  as  long  as  he  lives;  (3)  that  upon  the 
death  of  the  first  stepson  his  issue,  if  he  leave  any,  'will  be  entitled  to 
the  principal  of  the  share  previously  held  in  trust  for  him,  and  his  per- 
sonal representative  will  be  entitled  to  any  accrued  income  then  in  the 
hands  of  the  trustee,  and  if  the  said  stepson  shall  leave  no  issue  him 
surviving,  then  and  in  that  event,  the  principal  of  his  share  shall  be 
applied  in  equal  parts  to  the  principal  of  the  shares  of  the  two  sur- 
viving stepsons,  and  therewith  invested,  and  the  surviving  stepsons  will 
be  entitled  to  the  income  from  said  secondary  shares  so  long  as  they 
live;    (4)  that  upon  the  death  of  the  second  stepson,  his  issue,  if  he 
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leave  any,  will  be  entitled  to  the  principal  of  his  primary  share,  and  his 
personal  representative  will  be  entitled  to  any  accrued  income  from 
either  the  primary  or  secondary  share  then  in  the  hands  of  the  trustee, 
and  the  next  of  kin  of  the  testatrix,  as  in  case  of  intestacy,  will  be  en- 
titled to  said  secondary  share,  and  if  the  said  stepson  shall  leave  no 
issue  him  surviving,  then  and  in  that  event  his  primary  share  shall  be 
applied  to  the  principal  of  the  share  of  the  last  surviving  stepson  and 
therewith  invested,  and  the  last  surviving  stepson  shall  be  entitled  to 
receive  the  income  therefrom  as  long  as  he  lives ;  (5)  that  upon  the 
death  of  the  last  surviving  stepson,  his  issue,  if  he  leave  any,  will  be 
entitled  to  the  principal  of  his  primary  share,  and  his  personal  repre- 
sentative will  be  entitled  to  any  accrued  income  from  either  the  pri- 
mary or  secondary  shares  then  in  the  hands  of  the  trustee,  and  the  next 
of  kin  of  the  testatrix,  as  in  case  of  intestacy,  will  be  entitled  to  said 
secondary  shares,  and  if  the  said  stepson  shall  leave  no  issue  him  sur- 
viving, then  and  in  that  event  the  next  of  kin  of  the  testatrix  will,  in 
like  manner,  as  in  cases  of  intestacy,  be  entitled  to  the  said  primary 
share. 

A  decree  in  accordance  with  these  conclusions  may  be  entered  herein 
upon  the  usual  notice. 

Decreed  accordingly. 

(95  Misc.  Bep.  25) 

In  re  KEANB  et  aL 

In  re  FEIJ>*S  WILL. 

(Surrogate's  Ck)urt,  Bronx  County.    April,  1916.) 

1«  Trusts  ^=s>331 — Tbstajcentabt  Tbust— AccouNTiNa — Conclusivkkbbs  ot 
Adjudication. 

Decrees  approving  testamentary  trustees*  accounts,  but  involving  no 
objections  to  or  specific  rulings  on  the  form  of  a  particular  investment, 
while  sufficient  to  bar  inquiry  as  to  past  transactions,  do  not  preclude 
subsequent  disapproval  of  that  form  of  investment 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  t  494;  Dec.  Dig. 
«=»331.] 

2.  Trusts  «=»217(1) — ^Investments — Accumuxation  of  Income. 

Where  a  will,  though  providing  for  the  investment  of  the  principal  of 
the  estate  by  the  trustees,  failed  to  expressly  provide  for  the  investment 
of  any  accumulated  Income  in  their  hands  but  provided  that,  "during  the 
minority  of  any  beneficiary,  my  said  trustees  •  •  •  may  •  ♦  ♦ 
accumulate  the  income  from  said  share,  ♦  ♦  •  the  accumulations  of 
income,  if  any,  to  be  paid  over  to  such  beneficiary  upon  his  or  her  reaching 
the  age  of  21  years,"  the  accumulations  of  income  in  the  hands  of  the 
trustees  could  be  invested  by  them  in  the  same  manner  and  on  the  same 
securities  on  which  they  were  authorized  to  invest  the  principal. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §§  301-303,  309; 
Dec.  Dig.  «=»217(1).] 

3.  Tbusts  ^=9217(3)~Tbstamsntaby  Trusts— Manaosmxnt  of  EstJltb— Debts 

Due  Estate. 

In  the  absence  of  authority  expressly  conferred  on  them  by  testator, 
testamentary  trustees  cannot,  in  view  of  the  investment  of  trust  funds 
authorized  by  Decedent  Estate  Law  (Consol.  Laws,  c  13)  |  111,  treat 
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money  owing  to  the  estate  as  legal  Inyestments  and  permit  it  to  remain 
as  a  deposit  with  or  a  loan  to  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  |  306;  Dec.  Dig. 
«=»217(8).] 

4.  Tbusts  ^=»217(1) — ^PowKR  or  Cbxatob — ^Iitvestments. 

The  creator  of  a  testamentary  trust  may  prescribe  how  investments 
shall  be  made  and  what  securities  shall  be  taken  for  moneys  invested. 

[Bd.  Note.— IV>r  other  cases,  see  Trusts,  Cent  Dig.  §t  801-30a»  309; 
Dea  Dig.  «=»217(1).] 

5.  Trusts  ^=»217(?)  h- Tbotaiosntabt  I^usts— Investments— Wills. 

A  provision  of  a  will  creating  a  testamentary  trust,  which  empowered 
the  trustees  to  invest  the  trust  funds  **ln  such  manner  as  they  or  he  in 
their  or  his  unrestricted  discretion  shall  deem  best  without  being  limited 
to  sndi  forms  of  investment  as  are  authorized  by  law  for  the  investment 
of  trust  funds,"  authorized  the  trustees  to  invest  in  other  than  the  usual 
securities. 

[Ed.  Note.— I\)r  other  cases,  see  Trusts,  Cent.  Dig.  t  806;  Dec.  Dig. 
«=»217(3).] 

6.  Trusts  ^=>217(1) — Testambntart  Trusts — ^Investment  of  Trust  Funds — 

Discretion — Keview  by  CouRra 

A  will  giving  testamentary  trustees  discretion  to  invest  trust  funds  free 
from  the  statutory  restrictions  relating  thereto  does  not  deprive  the  courts 
of  power  to  review  tiie  exercise  of  such  discretion  and,  if  need  be,  cor* 
rect  any  abuse  thereof. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  tt  801-303,  809; 
Dec.  Dig.  «=»217(1).] 

7.  Trusts  ^=»217(8) — ^Investment  of  Trust  Funds — Discretion. 

That  a  will  gave  trustees  discretionary  power  to  invest  trust  funds  free 
from  the  usual  statutory  restriction  did  not  authorize  them  to  treat  as  a 
loan  a  debt  due  the  estate  from  a  corporation  in  which  the  trustees  were 
interested  as  individuals,  though  testator  had  permitted  a  part  of  such 
debt,  moneys  due  him  as  a  stockholder  for  balances  of  unpaid  profits,  to 
remain  in  the  treasury  of  the  corporation  as  part  of  its  working  capital. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {  306;  Dec.  Dig. 
«=»217(3).] 

3.  Trusts  «=»181(1)— Collection  of  Debts — Reasonable  Time. 

What  constitutes  a  reasonable  time  within  which  trustees  should  insist 
on  payment  of  money  due  the  estate  depends  on  the  circumstances  of 
each  particular  case;  the  test  being  whether  they  have  used  that  dili- 
gence and  prudence  in  converting  the  debt  into  cash  which  careful  and 
intelligent  men  would  have  used  in  the  management  of  their  own  affairs. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  234;  Dec.  Dig. 
•»181(1).] 

9.  Trusts  «=»181(1) — ^Trustees— Accounting— Uncollected  Debts. 

Where  testator  owned  80  per  cent  of  the  stock  of  a  corporation  indebt- 
ed to  him,  and  the  entire  will  and  powers  given  the  trustees  showed  that 
he  had  absolute  confidence  in  them  and  relied  on  their  judgment  to  see 
that  collection  was  not  made  from  the  corporation  so  as  to  hurt  its 
business,  the  trustees  weie  not  chargeable  for  the  amount  of  such  un- 
paid debt  as  cash,  but  for  It  as  a  debt  due  from  the  corporation  to  them 
as  trustees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §  284;  Dec  Pig. 
«=»181(1)J 

10.  Tbusts  ^s»218(2) — Investment  by  Trustees — Consent  of  Beneficiaries. 

Where  adult  beneficiaries  of  trust  funds  have  consented  to  the  trustees* 
leaving  on  deposit  with  a  corporation  as  an  investment  items  due  from 

C=»For  other  cases  see  saius  toplo  it  KEY-NUMABR  in  all  Ksy-Nnnibered  Diffeets  ft  Indetas 
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the  corporation,  they  are  estopped  from  questioning  such  investment  on  a 
subsequent  accounting  by  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  S  313;    Dec  Dig. 
«=»218(2).] 

Proceeding  on  the  intermediate  judicial  settlement  of  the  account 
of  Thomas  J.  Keane  and  others,  trustees  under  the  last  will  and  tes- 
tament of  George  A.  Feld,  deceased.    Decree  according  to  opinion. 

William  A.  Montross,  of  New  York  City,  for  petitioner, 
Maurice  S.  Cohen,  of  New  York  City,  special  guardian,  for  infant 
respondents. 

SCHULZ,  S.  This  is  a  proceeding  brought  for  the  intermediate 
judicial  settlement  of  the  account  of  the  trustees  under  the  last  will 
and  testament  of  the  decedent.  The  latter  left  him  surviving  a  widow, 
two  daughters,  three  sons,  and  seven  grandchildren. 

By  the  fourth  paragraph  of  his  will  he  leaves  all  the  rest,  residue, 
and  remainder  of  his  estate  to  the  trustees  therein  named,  who  are  the 
accountants  in  this  proceeding,  with  the  proviso  that  one-third  thereof 
shall  be  invested  for  the  benefit  of  his  widow  during  the  term  of  her 
natural  life,  giving  to  the  trustees  the  authority  at  their  discretion  at 
any  time  during  her  life  to  pay  over,  transfer,  and  convey  the  whole 
or  any  part  of  the  principal  and  corpus  to  her  free  from  the  trust. 
Upon  her  death  they  are  to  convey  the  principal  and  corpus  of  said 
one-third,  or  so  much  thereof  as  may  then  remain,  to  his  children  then 
surviving  and  to  the  lawful  issue  then  surviving  of  any  of  his  children 
who  shall  have  died,  in  equal  shares  per  stirpes  and  not  per  capita, 
the  shares  of  such  as  may  be  under  21  years  of  age  to  be  retained  by 
the  trustees  who  shall  continue  to  hold  the  same  in  trust  until  the 
minors  shall  respectively  have  reached  the  age  of  21  years.  He  also 
gave  the  trustees  authority  in  their  discretion  during  the  minority  of 
such  infants  to  transfer  and  convey  to  the  beneficiaries  the  whole  or 
any  part  of  the  income  or  principal  of  such  share  and  provided  for  the 
disposition  of  the  latter  in  case  of  the  death  of  such  infant  beneficiary 
during  his  or  her  minority.  The  remaining  two-thirds  of  his  residuary 
estate  he  directed  should  be  divided  into  as  many  shares  as  shall  equal 
the  number  of  his  children  him  surviving,  together  with  the  number  of 
children  that  have  predeceased  him  leaving  issue  surviving,  each  part 
representing  a  child  who  shall  have  died  to  be  equally  divided  per 
stirpes  and  not  per  capita. 

This  two-thirds  part  he  also  gave  and  bequeathed  to  the  trustees  to 
invest  and  keep  invested  the  parts  or  shares  thereof  in  such  wise  that 
it  would  be  divided  equally  among  his  children  and  descendants,  per 
stirpes  and  not  per  capita.  The  proceeds  of  each  share  he  directed  to 
be  paid  over  to  the  beneficiaries  of  the  share,  with  the  right  in  the 
discretion  of  the  trustees  to  pay  over,  transfer,  or  convey  the  whole 
or  any  part  of  the  principal  or  corpus  of  the  share  of  such  beneficiary 
to  him  or  her  free  from  the  trust.  He  gave  the  beneficiaries  of  the 
trust  last  mentioned  a  power  of  appointment  by  will,  and  in  default  of 
ita  exercise  directed  that  so  much  of  the  principal  or  corpus  of  the 
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estate  as  remained  should  be  paid  to  the  heirs  and  next  of  kin  of  such 
beneficiaries. 

The  decedent  owned  80  per  cent,  of  the  capital  stock  of  the  corpora- 
tion known  as  George  A.  Feld  Company,  which  had  an  authorized 
capital  stock  outstanding  of  $25,000.  The  nature  of  the  business  con- 
ducted by  the  corporation  does  not  appear  from  the  papers  before 
me.  He  also  owned  the  building  in  which  the  said  George  A.  Feld 
Company  carried  on  its  business.  At  the  time  of  the  death  of  the  tes- 
tator the  corporation  was  indebted  to  him  in  the  sum  of  $145',450.22, 
representing  a  balance  for  compensation  and  profits  accrued  which  the 
decedent  had  not  withdrawn  from  the  corporation,  but  had  permitted 
to  remain  in  the  treasury  as  a  part  of  the  working  capital,  and  which 
was  credited  to  him  on  the  books  of  the  corporation,  and  was,  in 
form,  a  debt  of  the  corporation.  This  amount  has  been  reduced  since 
his  death  to  the  sum  of  $100,347.60  by  payments  made  by  the  corpora- 
tion to  the  estate,  and  the  latter  amount  is  stated  to  be  on  deposit  with 
the  corporation  "as  an  investment."  A  balance  of  dividends  declared 
since  the  death  of  the  testator  in  the  sum  of  $1,314.92  and  rent  amount- 
ing to  $1,000  since  accrued  are  stated  to  have  been  received  by  the  ac- 
countants and  left  on  deposit  with  the  corporation.  The  trustees  have 
credited  themselves  with  the  sum  of  $100,347.60,  above  stated,  as  being 
an  investment  of  trust  funds.  They  have  then  assigned  and  credited 
to  themselves  in  trust  for  each  of  the  beneficiaries  a  part  of  this  alleged 
investment.  The  same  procedure  was  adopted  by  the  trustees  with 
reference  to  the  balance  of  dividend  and  the  rent  above  referred  to. 

Among  the  children  and  grandchildren  who  are  beneficiaries  under 
the  trust,  either  present  or  contingent,  are  10  infants,  represented  in 
this  proceeding  by  a  special  guardian.  The  special  guardian  has  filed 
objections  to  the  main  items  referred  to  above,  and  also  to  the  items 
with  which  the  trustees  have  credited  themselves  on  behalf  of  each  of 
the  beneficiaries,  the  legal  effect  of  which  is  to  put  in  issue  the  right 
of  the  trustees  to  leave  these  various  amounts  on  deposit  with  or  due 
from  the  corporation,  and  to  credit  themselves  therewith  as  invest- 
ments of  the  trust  funds,  and  also  their  right  to  credit  themselves,  as 
trustees  for  the  various  beneficiaries,  with  proportionate  parts  thereof. 
In  other  words,  the  question  is  raised  whether,  under  the  language  of 
the  will  defining  the  powers  of  the  trustees,  the  latter  can  regard  the 
indebtedness  from  the  corporation  to  the  testator  existing  at  the  time 
of  the  latter's  death  and  the  balance  of  dividends  and  the  rent  which 
accrued  since  his  death,  and  which  latter  two  items  they  received  and 
left  on  deposit  with  the  corporation,  as  investments  of  the  trust  funds. 
All  of  the  adults  interested  in  the  trusts  are  satisfied  with  the  procedure 
adopted  by  the  trustees  and  urge  that  the  account  be  approved  as  filed. 

The  accountants  contend  that  as  to  the  objection  to  the  item  of 
$100,347.60,  heretofore  referred  to,  and  this  would  no  doubt  apply  to 
the  objections  made  to  the  proportionate  amounts  heretofore  assigned 
by  the  trustees  to  themselves  as  trustees  for  the  beneficiaries,  the  issue 
raised  is  res  ad  judicata,  because  the  executors  in  their  account  filed 
about  one  year  ago  claimed  credit  for  an  item  of  $102,162.52,  of  which 
the  first-mentioned  sum  was  a  part,  which  consisted  of  the  indebtedness 
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named,  which  they  had  turned  over  in  kind  to  the  trustees,  and  which 
they  stated  was  to  be  left  by  the  said  trustees  on  deposit  with  the  com- 
pany as  an  investment  and  for  the  purpose  of  furnishing  the  company 
with  necessary  capital.  No  objections  were  interposed  to  this  account 
by  any  of  the  parties  thereto,  although  all  the  parties  now  before  the 
court  were  parties  to  that  proceeding  and  a  decree  settling  the  account 
as  filed  was  made. 

[1]  I  am  satisfied,  however,  and  hold,  that  the  issues  before  me 
have  not  been  adjudicated  in  the  accounting  proceeding  referred  to. 
Matter  of  Bannin,  142  App.  Div.  436,  127  N.  Y.  Supp.  92,  seems  to 
me  to  be  conclusive  on  that  proposition.  In  that  matter  the  executors 
had  accounted,  as  such,  and  all  persons  having  an  interest  either  as  life 
tenants  or  remaindermen  in  the  estate  had  been  duly  cited.  The  ac- 
counts had  been  passed  without  objection,  and  the  executors  had  turned 
over  the  estate  to  themselves  as  trustees.  They  had  thereafter,  as 
trustees,  had  four  prior  accountings.  It  appeared  that  in  the  first 
accounting  by  the  trustees  there  had  appeared  an  item  showing  that 
the  deceased  had  an  interest  in  a  firm  of  which  no  settlement  had  been 
made.  In  the  third  accounting  this  interest  was  again  set  forth,  with 
the  statement  that  no  settlement  had  been  made  with  the  surviving 
partner.  The  court,  in  considering  the  question  of  res  ad  judicata, 
said  (142  App.  Div.  442,  127  N.  Y.  Supp.  96): 

'  "We  think,  where  no  objections  were  interposed,  and  no  specific  mllng  had 
thereon  by  the  court,  and  the  decree  upon  the  accounting  merely  approved 
the  accounts  as  rendered  and  fixed  the  amounts  in  the  hands  of  the  tmstees, 
that  this,  while  sufficient  to  bar  inquiry  as  to  past  transactions,  was  not  such 
an  approval  of  the  mode  of  investment  as  to  preclude  the  court  upon  a  sub- 
sequent accounting  from  disapproving  of  the  continued  contribution  to  the 
capital  of  a  going  concern.  *  *  *  As  it  does  not  appear  that  this  matter 
was  specifically  passed  upon  on  the  former  accountings,  as  no  attempt  is 
made  to  charge  the  trustees  with  any  funds  distributed  or  paid  out  by  them 
which  had  been  approved  upon  the  former  accounting,  as  tiie  fund  remains 
in  their  hands  and  under  their  control,  and  as,  even  if  there  was  an  approval 
of  the  original  transaction,  the  membership  and  capital  of  the  copartnership 
has  mateiiaUy  changed  since  the  last  accounting,  we  discover  no  bar  to  the 
present  consideration  of  the  question  whether  this  trust  fund  should  re- 
main subject  to  the  hazards  of  the  general  partnership  in  a  mercantile  con- 
cern." 

See,  also.  Matter  of  Hoyt,  160  N.  Y.  607,  55  N.  E.  282,  48  L.  R.  A. 
126;  Matter  of  Elting,  93  App.  Div.  516,  87  N.  Y.  Supp.  833;  Bow- 
ditch  V.  Ayrault,  138  N.  Y.  222,  33  N.  E.  1067;  Matter  of  Leask,  159 
App.  Div.  102,  143  N.  Y.  Supp.  865. 

It  therefore  becomes  necessary  to  examine  the  provisions  of  the  will 
which  define  the  powers  of  the  trustees.  By  the  eighth  paragraph  the 
testator  provided  as  follows: 

"I  authorize  and  empower  my  said  trustees  and  their  successors  and  the 
survivors  and  survivor  of  them  to  invest  said  trust  funds  in  such  manner  as 
they  or  he  In  their  or  his  unrestricted  discretion  shall  deem  best,  without 
being  limited  to  such  forms  of  investment  as  are  authorized  by  law  for  the 
investment  of  trust  funds.  And  in  case  any  part  of  such  trust  funds  shall 
at  any  time  be  invested  in  bonds  or  other  securities  payable  at  a  fixed  or 
determinable  date,  the  value  of  which  shall  be  more  than  par,  I  direct  that 
the  whole  of  the  interest  and  other  income  therefrom  be  paid  to  the  benefi- 
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dary,  without  making  any  deduction  therefrom  for  the  preservation  of  the 
principal." 

[2]  The  trust  provision  with  regard  to  the  two-thirds  of  the  residu- 
ary estate  hereinbefore  referred  to  provides  for  the  collection  of  the 
rents,  issues,  income,  etc.,  of  each  share  and  the  payment  of  the  same 
over  semiannually  or  of  tener  to  the  beneficiary  of  said  share,  and  then 
follows  this  provision : 

"Bxcept  that  during  the  minority  of  any  beneficiary  my  said  trustees  or 
their  successors  or  the  survivors  or  survivor  of  them  may  in  their  discretion 
accumulate  the  income  from  said  share,  or  may  pay  over  to,  or  use  for  the 
benefit  of,  such  beneficiary,  at  any  time  or  times  during  his  or  her  minority, 
the  whole  or  any  part  of  such  income,  the  accumulations  of  income,  if  any, 
to  be  paid  over  to  such  beneficiary  upon  his  or  her  reaching  the  age  of 
twenty-one  years." 

Under  this  provision,  I  am  of  the  opinion  that  any  income  which  has 
accumulated  in  the  hands  of  the  trustees  as  indicated  may  be  invested 
by  them  in  the  same  manner  and  on  the  same  securities  upon  which 
they  were  authorized  to  invest  the  principal.  Matter  of  Stewart,  30 
App.  Div.  368,  51  N.  Y.  Supp.  1050,  affirmed  on  opinion  below  163 
N.  Y.  593,  57  N.  E.  1125.  Hence,  if  it  is  proper  for  the  trustees  to 
permit  the  amount  which  was  due  to  the  testator  to  remain  on  deposit 
with,  or  as  a  loan  to,  the  corporation  under  the  powers  with  which 
they  were  vested  by  the  will,  it  was  also  proper  for  them  to  leave  the 
shares  of  the  income,  namely,  of  the  item  of  balance  of  dividend, 
$1,314.92,  and  the  item  of  $1,000  for  rent,  to  remain  on  deposit  in  the 
same  way. 

[3,  4]  That  the  trustees  could  not  treat  the  amounts  referred  to  as 
legal  investments,  in  the  absence  of  special  authority  conferred  upon 
them  by  the  testator,  there  can  no  longer  be  any  doubt  in  this  state. 
Underbill,  Wills,  §  790;  Thomas,  Law  of  Estates,  741  et  seq.;  Perry, 
Trusts,  §§  452,  456;  King  v.  Talbot,  40  N.  Y.  76;  Matter  of  Wotton, 
59  App.  Div,  584,  69  N.  Y.  Supp.  753,  affirmed,  no  opinion,  167  N. 
Y.  629,  60  N.  E.  1123;  Toronto  Gen.  Trust  Co.  v.  Chicago,  B.  &  Q. 
R.  R.  Co.,  64  Hun,  1,  9,  18  N.  Y.  Supp.  593,  affirmed  on  opinion  below 
138  N.  Y.  657,  34  N.  E.  514;  Matter  of  Avery,  45  Misc.  Rep.  529,  549, 
92  N.  Y.  Supp.  974;  Decedent  Estate  Law,  §  111,  being  Laws  1909, 
c.  18,  and  constituting  Consol.  Laws,  c.  13;  Personal  Property  Law, 
§  21,  being  Laws  1909,  c.  45,  and  constituting  Consol.  Laws,  c.  41 ; 
Banking  I^w,  §§  239,  239a,  being  Laws  1914,  c.  369,  as  amended  by 
Laws  1915,  c,  269,  and  constituting  Consol.  Laws,  c.  2.  And  it  is 
equally  well  settled  that  the  creator  of  a  trust  may  prescribe  how  the 
investments  shall  be  made  and  what  security  shall  be  taken  for  mon- 
eys invested.  Denike  v.  Harris,  84  N.  Y.  89;  Thorn  v.  De  Breteuil,  86 
App.  Div.  405,  424,  83  N.  Y.  Supp.  849,  modified,  179  N.  Y.  64,  71  N. 
E.  470 ;  Matter  of  Stewart,  supra. 

[B]  It  is  first  to  be  determined,  therefore,  whether  they  were  given 
the  authority  to  invest  in  other  than  the  usual  securities.  As  to  this 
the  language  of  the  paragraph  of  the  will  quoted  above  leaves  no  doubt 
in  my  mind.  Matter  of  Hall,  164  N.  Y.  196,  58  N.  E.  11 ;  Matter  of 
Vom  Saal,  82  Misc.  Rep.  531,  145  N.  Y.  Supp.  307;  Matter  of  Ketel- 
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tas,  1  Conn.  Sur.  468,  6  N.  Y.  Supp.  668 ;  Lawton  v.  Lawton,  35  App. 
Div.  389,  54  N.  Y.  Supp,  760. 

[6]  But  notwithstanding  the  fact  that  the  trustees  have  the  authority 
stated,  and  however  large  the  discretion  in  them  may  be,  the  court 
nevertheless  does  not  lose  its  power  to  review  the  use  of  this  discre- 
tion, and,  if  need  be,  to  correct  any  abuse  in  its  exercise.  In  Matter 
of  Hall,  supra,  the  language  of  the  will  was  as  follows : 

"I  hereby  give  my  said  executors  and  trustees  hereinbefore  named  full 
power  to  reinvest  ♦  ♦  ♦  in  any  security  real  or  personal  which  they 
may  deem  for  the  benefit  of  my  estate  and  calculated  to  carry  out  the  intention 
of  this  my  last  will." 

Here  the  testator  had  been  in  the  business  of  manufacturing  um- 
brellas, and  by  his  will  he  directed  that  his  interest  in  the  business  be 
closed  on  the  1st  day  of  January  or  the  1st  day  of  July  immediately 
following  his  decease.  The  executors  invested  in  the  stock  of  a  cor- 
poration in  the  same  line  of  business.  The  Court  of  Appeals,  in  dis- 
cussing the  power  granted  to  the  trustees  and  their  exercise  of  it  in 
the  manner  indicated,  said : 

"We  concede  that  under  the  terms  of  the  will  the  trustees  were  given  a 
discretion  as  to  the  character  of  the  investments  they  might  make,  and  that 
they  were  not  Umited  to  the  investments  required  by  a  court  of  equity  in  the 
absence  of  any  directions  from  a  testator.  The  trusts  of  this  will  are  to  pro- 
vide the  testator's  children  with  income  during  their  lives,  and  on  their 
deaths  the  principal  is  to  go  to  their  issue.  The  very  object  of  the  creation 
of  the  trust  was,  therefore,  the  security  of  the  principal ;  otherwise,  the  tes- 
tator might  better  have  given  the  property  outright  to  his  children,  who  were 
the  primary  objects  of  his  bounty" 

— and  then  disapproved  of  the  investment  made. 

In  Matter  of  Vom  Saal,  supra,  the  will  contained  a  provision  very 
much  similar  to  the  one  imder  consideration,  empowering  the  execu- 
tors— 

"to  invest  and  reinvest  the  proceeds,  in  such  amounts  and  in  such  manner  as 
may  to  them  in  their  absolute  discretion  seem  advisable,  although  the  said  in- 
vestments may  not  be  of  the  character  permitted  for  the  investment  of  trust 
funds  by  the  ordinary  rules  of  law.*' 

And  the  learned  surrogate  said : 

"It  seems  to  me  that  a  proper  construction  of  the  clause  under  consideration 
permits  the  executors  to  invest  the  trust  fund  in  securities  otiier  than  so- 
called  court  securities,  or  those  mentioned  in  section  111  of  the  Decedent 
Estate  Law,  using  such  diligence  and  such  prudence  in  the  care  and  manage- 
ment of  the  trust  funds  as  prudent  men  of  discretion  and  intelligence  in  such 
matters  employ  in  their  own  like  business  concerns.  If  the  executors  and 
trustees  in  their  discretlcm  do  not  invest  the  funds  in  such  securities  as  are 
mentioned  in  said  section  111,  known  generally  as  court  securities,  In  case  of 
the  depreciation  of  the  investments  their  conduct  as  to  good  faith,  diligence 
and  prudence  may  be  inquired  into  on  a  settlement  of  their  accounts.  If,  in  the 
investment  of  the  funds,  they  should  take  securities  which  diligent  and  pru- 
dent men,  acting  in  good  faith,  would  not  take,  they  would  be  held  liable  for 
the  loss,  but  if  they  should  act  with  the  good  faith,  prudence  and  diligence 
which  would  characterize  a  good,  careful  business  man  under  the  circum- 
stances in  the  investment  of  funds,  they  would  not  be  held  Uable,  although 
there  might  be  a  loss." 
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See,  also,  Clark  v.  Clark,  23  Misc.  Rep.  272,  286,  50  N.  Y.  Supp. 
1041,  and  cases  cited;  Matter  of  Hirsch,  No.  1,  116  App.  Div.  367, 
101  N.  Y.  Supp.  893 ;  affirmed  without  opinion  188  N.  Y.  584,  81  N. 
E.  1165. 

[7]  In  the  pending  matter  it  appears  that  all  of  the  trustees  are 
directors,  one  of  them  is  the  president,  and  two  of  them  are  stockhold- 
ers of  the  corporation  with  which  the  items  in  question  are  deposited 
and  which  uses  them  as  a  part  of  its  working  capital.  Without  in  the 
slightest  degree  impugning  the  good  faith  of  trustees,  or  even  inquiring 
into  it,  the  courts  have  always  looked  with  disfavor  upon  the  investment 
of  trust  funds  in  enterprises  where  the  interests  of  the  trustees  as  indi- 
viduals may  come  in  conflict  with  their  interests  in  the  fiduciary  relation. 
Deobold  v.  Oppermann,  111  N.  Y.  531,  19  N.  E.  94,  2  L.  R.  A.  644, 

7  Am.  St.  Rep.  760;. Matter  of  Hirsch,  No.  1,  supra;  Matter  of  Stallo, 
82  Misc.  Rep.  135,  143  N.  Y.  Supp.  775;  Pyle  v.  Pyle,  137  App.  Div. 
568,  122  N.  Y.  Supp.  256,  affirmed  without  opinion  199  N.  Y.  538,  92 
N.  E.  1099;  Munson  v.  Syracuse,  G.  &  C.  R.  R.  Co.,  103  N.  Y.  59, 

8  N.  E.  355. 

Nor  does  the  fact  that  the  testator  allowed  the  moneys  due  him 
for  balances  of  unpaid  profit  to  remain  in  the  treasury  of  the  corpora- 
tion as  a  part  of  the  working  capital  of  itself  justify  the  exercise  of 
the  discretion  of  the  trustees  in  continuing  the  same  as  an  investment. 
If  under  the  will  and  the  power  given  them  as  trustees  it  would  have 
been  an  improper  exercise  of  discretion  to  invest  trust  funds  by  loan- 
ing them  to  the  corporation  to  be  used  by  it  as  part  of  the  working 
capital,  then  it  is  an  equally  improper  exercise  of  such  discretion  to 
treat  such  a  loan  already  made  as  an  investment  of  trust  funds  and 
continue  it  as  such.  Perry,  Trusts,  §§  454,  465 ;  Matter  of  New  York 
Life  Ins.  &  Tr.  Co.,  86  App.  Div.  247,  83  N.  Y.  Supp.  883 ;  Toronto 
Gen.  Trust  Co.  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  supra. 

In  my  opinion  it  is  not  a  proper  exercise  of  discretion  on  the  part 
of  the  trustees,  under  all  the  circumstances,  to  treat  the  amount  due  to 
the  testator  at  the  time  of  his  death  and  the  balance  of  dividends  and 
rent  due  as  investments  of  the  trust  funds.  It  follows  that  the  objec- 
tions of  the  special  guardian  must  be  sustained. 

[8,  9]  Assuming  that  my  conclusions  as  stated  are  correct,  the  next 
question  presented  is  whether  the  trustees  should  be  charged  with  the 
items  stated  as  cash.  I  consider  first  the  item  of  $100,347.60,  being 
the  balance  of  the  amount  which  was  due  from  the  corporation  to  the 
decedent  at  the  time  of  his  death.  There  is  no  rigid  or  arbitrary  stand- 
ard by  which  to  measure  the  reasonable  time  within  v/hich  the  trus- 
tees in  this  matter  were  obliged  to  insist  upon  a  payment  of  this 
amount.  What  is  a  reasonable  time  must  depend  upon  the  circum- 
stances in  each  particular  case,  and  what  would  be  a  reasonable  time 
in  one  instance  would  not  necessarily  be  so  in  another.  The  test  is 
whether  the  trustees  have  used  that  diligence  and  prudence  in  con- 
verting the  debt  into  cash  which  careful  and  intelligent  men  would 
have  used  in  the  management  of  their  own  affairs.  Thomas,  Law  of 
Estates,  p.  744;  Perry  on  Trusts,  §-  465;  Matter  of  Weston,  91  N. 
Y.  502;  Matter  of  Hosford,  27  App.  Div.  427,  430,  50  N.  Y.  Supp. 
550;    Matter  of  Wotton,  supra. 
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Considering  all  of  the  circumstances  in  the  matter  before  me,  I  am 
not  prepared  to  hold  that  it  was  the  duty  of  the  trustees  to  insist  upon 
the  payment  of  this  item  as  soon  as  it  came  into  their  hands,  or  since 
that  time  and  up  to  the  present.  The  decedent  owned  80  per  cent,  of 
all  the  capital  stock  of  the  corporation  which  was  indebted  to  him,  and 
I  cannot  favor  a  construction  which  would  have  made  it  incumbent 
upon  the  trustees  to  withdraw  immediately  from  the  working  cap- 
ital of  this  corporation  the  large  amount  of  money  which  the  decedent 
had  left  with  it  Such  an  intention  cannot  with  reason  be  imputed  to 
the  testator,  for  I  cannot  believe  that  it  was  his  wish  possibly  to  im- 
peril the  corporation  in  which  he  was  so  largely  interested  by  such  a 
drastic  exercise  of  power  by  the  trustees.  The  latter  were  associated 
with  the  decedent  in  business.  He  must  be  presumed  to  have  known 
them  well.  The  whole  will  and  the  powers  intrusted  to  them  by  the 
testator  showed  that  he  had  absolute  confidence,  not  only  in  their 
honor  as  men,  but  in  their  sagacity  as  business  men.  He  not  only 
made  them  trustees  with  power  to  distribute  the  income,  but  he  gave 
them  the  right  in  their  discretion  to  pay  over  the  principal — ^a  clear  in- 
dication of  the  implicit  trust  that  he  had  in  their  honesty  and  in  their 
discretion.  I  am  of  the  opinion  that  it  was  the  testator's  intention  to 
leave  it  to  the  discretion  of  his  trustees  as  to  the  time  when  and  the 
manner  in  which  this  debt  should  be  collected,  relying  upon  their  good 
judgment  to  see  to  it  that  it  should  not  be  done  in  such  a  way  as  to 
hurt  the  business  of  the  corporation  in  which  he  was  so  largely  inter- 
ested. I  hold  that  the  trustees  should  be  charged  with  the  said  item, 
not  as  cash,  but  as  a  debt  due  from  the  corporation  to  them  as  trustees. 

As  trustees  it  was  and  is  their  duty  to  collect  this  amount  in  such  a 
manner  and  at  such  a  time  or  times  as  this  can  be  done  without  imper- 
iling or  unduly  embarrassing  the  corporation.  The  latter  seems  to  be 
in  a  flourishing  condition,  and  if  the  trustees  have  used  and  do  use  rea- 
sonable and  proper  discretion  and  diligence  in  the  matter  which,  judg- 
ing from  the  confidence  that  the  testator  had  in  them,  it  is  likely  they 
will  do,  they  cannot  be  justly  criticized,  even  if  a  loss  results. 

As  to  the  item  of  $1,314.92  balance  of  dividends  and  that  of  $1,000 
rent,  which  was  stated  in  the  account  to  have  been  collected  and  de- 
posited with  the  corporation  as  an  investment,  having  reached  the  con- 
clusion stated,  the  trustees  will  be  surcharged  with  so  much  thereof  as 
they  have  deposited  with  or  loaned  to  the  corporation  as  trustees  for 
infant  beneficiaries. 

[10]  Such  beneficiaries  of  the  various  trust  funds  as  are  of  full 
age  who  have  consented  to  the  trustees  leaving  the  items  last  ref  err^ 
to  on  deposit  with  the  corporation  as  an  investment  are  estopped  from 
questioning  its  propriety.  These  adult  beneficiaries  may,  in  the  dis- 
cretion of  the  trustees,  become  entitled  to  share  in  the  principal.  In 
case  any  of  such  beneficiaries  should  thus  become  entitled  to  a  part 
of  the  item  of  $100,347.60,  they  are  estopped  from  questioning  the 
investment  thereof  as  stated  by  the  trustees  by  reason  of  their  con- 
sent thereto  and  acquiescence  therein.    Matter  of  Hall,  supra. 

Decreed  accordingly. 
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(95  Misa  Bep.  8) 

In  re  SANFORD. 

(Surrogate^B  Conrt,  Chenango  County,  April,  1916.) 

1.  i/imitation  of  actions  ^=»14 — running  of  statute — postponement  by 

Agreement. 

An  agreement  between  plaintiff  and  the  two  defendants  that  a  deficien- 
cy Judgment  in  foreclosure  should  not  be  enforced  until  after  death  of 
both  defendants  operated  to  suspend  the  running  of  the  statute  of  lim- 
itations relating  to  Judgments  (Code  Civ.  Proc.  §  376)  until  the  death  of 
the  defendant  last  dying,  where  the  other  defendant  had  used  the  agree- 
ment to  discharge  the  lien  of  the  deficiency  Judgment  on  realty  sold  after 
the  docketing  of  the  Judgment. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent,  Dig.  §{ 
6&-61;   Dea  Dig.  ^s»14.] 

2.  Interest  ^=»22(1) — Judgments — Claim  Against  Estate. 

Under  Code  Civ.  Proc.  §  1211,  providing  that  a  money  Judgment  shall 
bear  interest  from  the  time  when  it  is  entered,  a  Judgment  constituting 
the  basis  of  a  claim  against  a  decedent's  estate  bore  interest,  though  its 
enforcement  had  been  suspended  until  after  the  death  of  decedent  by  an 
agreement  which  contained  no  provision  limiting  the  accruing  of  inter- 
est. 

[Ed.  Note. — ^For  other  cases,  see  Interest,  Cent  Dig.  §§  43,  48,  51;  Dec 
Dig.  «=»22(l),l 

Proceeding  on  final  judicial  settlement  of  the  accounts  of  Walter  S. 
Sanford,  as  executor  of  the  last  will  and  testament  of  Helen  J.  Harvey, 
deceased.    Decreed  according  to  opinion. 

Joseph  M.  Forsythe,  of  Norwich,  for  executor. 
Ward  N.  Truesdell,  of  Sherburne  (Hubert  C.  Stratton,  of  Norwich, 
of  counsel),  for  claimant. 

HILL,  S.  This  is  a  claim  presented  by  Edward  J.  Daniels  against 
the  above-entitled  estate.  Objection  was  made  thereto.  It  is  heard 
by  stipulation  on  final  accounting  before  the  surrogate. 

[1]  In  December,  1891,  the  claimant  herein,  Edward  Daniels,  start- 
ed an  action  for  the  foreclosure  of  a  real  estate  mortgage  upon  cer- 
tain property  owned  by  one  Sarepta  Harvey  and  the  decedent,  Helen 
J.  Harvey.  The  plaintiff  was  represented  by  Charles  A.  Fuller,  his 
attorney,  and  the  defendants  were  represented  by  D.  L.  Atkyns,  an 
attorney  then  living  and  residing  at  Sherburne,  N.  Y.,  who  has  since 
died.  The  attorneys  for  the  respective  parties  met  at  the  office  of 
Mr.  Fuller  on  the  8th  day  of  February,  1892.  A  stipulation  on  that 
date  was  made  by  Mr.  Atkyns,  attorney  for  the  defendants,  one  of 
whom  was  the  decedent,  whereby  he  waived  the  service  of  all  papers 
in  the  action,  and  it  appears  that  Attorney  Atkyns  produced  at  that 
conference  an  instrument,  entitled  in  the  foreclosure  action,  the  body 
of  which  instrument  is  as  follows : 

'•This  indenture,  made  this  8th  day  of  February,  1892,  between  Edward 
Daniels,  party  of  the  first  part,  the  above-named  plaintiff,  and  Sarepta  y. 
Harvey  and  Helen  J.  Harvey,  parties  of  the  second  part,  witnesseth : 

'That  the  said  party  of  the  first  part,  in  consideration  that  the  parties  of 
the  second  part  have,  at  the  request  of  the  plaintiff,  procured  one  Stephen 
Benton  to  release  his  lien  upon  the  mortgaged  premises,  and  that  the  defend- 

^s»For  other  cases  lee  same  topic  it  KBY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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ant  Sarepta  V.  Harvey  has  appeared  by  attorney  In  the  above-entitled  action, 
and  admitted  the  personal  service  of  a  copy  of  the  summons  and  complaint 
herein,  without  actual  service  of  a  copy  thereof  to  her,  and  for  value  received 
hereby  covenants  and  agrees  that.  In  case  of  a  deficiency  arising  upon  the 
sale  In  foreclosure  In  the  above-entitled  action,  and  the  entry  of  a  Judgment 
therefor,  he  will  at  no  time  during  the  life  of  said  parties  of  the  second  part, 
or  either  of  them,  Issue  any  execution  for  the  collection  thereof  against  any 
property,  real  or  personal,  of  the  said  parties  of  the  second  part,  or  either 
of  them,  nor  resort  to  any  legal  or  equitable  proceedings  for  the  collection 
thereof,  except  imder  the  circumstances  hereinafter  mentioned,  the  purpose 
and  intent  of  this  instrument  being  that  no  part  of  such  judgment  shall  be 
collected  of  any  property  of  either  of  said  parties  of  the  second  part,  during 
their  lives,  or  the  life  of  either  of  them,  or  out  of  any  fund,  remainder,  or 
surplus  arising  from  any  sale  of  their  property,  to  which  they  or  either  of 
them  would  be  entitled,  if  it  were  not  for  such  Judgment;  and  it  is  further 
covenanted  and  agreed  by  the  said  party  of  the  first  part  that.  If  the  parties 
of  the  second  part  shall  at  any  time  sell  or  dispose  of  tiielr  real  estate,  then 
and  in  that  case  stich  premises  are  to  be  released  from  the  lien  of  this  Judg- 
ment, or  such  Judgment  shall  thereupon  cease  to  operate  or  remain  as  a  lien 
thereon,  without  a  formal  release. 

"But  if  at  any  time  there  shall  be  a  sale  of  the  real  estate  of  said  parties 
of  the  second  part,  or  either  of  them,  under  such  circumstances  that  neltnev 
of  said  parties  of  the  second  part  could  take  any  part  of  the  proceeds  of  such 
sale,  or  of  any  surplus  arising  from  such  sale,  did  such  Judgment  in  favor  of 
the  plaintiff  not  exist,  but  such  surplus  would  be  taken  by  other  liens  subse- 
quent to  the  lien  of  the  plaintiff,  instead  of  by  said  parties  of  the  second  part, 
or  one  of  them,  then  and  in  that  case  the  Judgment  Hen  of  the  plaintiff  shall 
remain  as  of  its  order  of  priority  and  be  entitled  to  payment  out  of  any  such 
surplus,  in  preference  to  such  later  lienors. 

"In  witness  whereof,  the  said  party  of  the  first  part  has  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written." 

Such  instrument  above  quoted  was  signed  by  the  plaintiff,  Mr.  Dan- 
iels, and  acknowledged  before  a  notary  public,  and  same  was  taken 
away  from  the  conference  by  Mr.  Atkyns,  attorney  for  the  decedent 
and  another.  The  foreclosure  action  was  run  through  to  a  sale.  A 
deficiency  resulted.  Oti  April  15,  1892,  there  was  docketed  in  the 
Chenango  county  clerk's  office  a  deficiency  judgement  resulting  from 
such  foreclosure  in  favor  of  Edward  Daniels  against  Helen  J.  Harvey 
and  Sarepta  Harvey  for  the  sum  of  $391.78.  This  instrument  above 
quoted  was  recorded  in  Chenango  county  clerk's  office  on  the  17th 
day  of  July,  1893,  at  3  o'clock  p.  m.  in  Book  191  of  Deeds,  at  pages 
169  and  170.  In  the  same  Book  of  Deeds,  immediately  following  the 
record  of  such  agreement,  signed  by  Mr.  Daniels,  appears  a  deed  given 
by  Helen  J.  Harvey,  one  of  the  defendants,  to  George  B.  Whitmore, 
which  deed  bears  date  June  12,  1893.  The  record  shows  that  the  deed 
was  filed  for  record  the  same  day  and  hour  as  the  above-quoted  in- 
strument. The  satisfaction  of  judgment  mentioned  in  favor  of  Stephen 
Benton  was  satisfied  as  required  by  the  agreement,  which  satisfaction 
was  acknowledged  on  the  14th  of  June,  1893,  and  was  filed  in  the 
clerk's  office  on  the  17th  day  of  July,  1893.  Sarepta  V.  Harvey  died 
several  years  ago,  and  prior  to  the  death  of  decedent  herein.  The 
claimant  herein  presents  a  claim  against  the  estate  for  the  amount  of 
said  judgment,  $391.78,  and  interest  thereon  from  April  15,  1892.  The 
executor  has  objected  to  the  same,  arguing  that  the  statute  of  limita- 
tions has  run,  which  is  true  unless  the  agreement  deferred  the  running 
thereof. 
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The  agreement  wisis  signed  by  the  plaintiff  at  the  request  of  the  at- 
torney for  the  defendants.  Had  the  defendants,  one  of  whom  was 
the  decedent,  signed  and  executed  this  instrument,  unquestionably  it 
would  have  deferred  the  running  of  the  statute,  for  the  weight  of 
the  authorities  permits  parties  to  fix  a  limitation  other  than  that  fixed 
by  statute.  After  the  paper  was  executed  by  the  plaintiff  the  attor- 
ney for  the  defendant  took  it  away.  The  subsequent  appearance 
thereof  for  record  shows  that  it  was  adopted  and  accepted  by  the  de- 
fendant. This  decedent  sold  'certain  real  estate  which  except  for  the 
agreement  would  have  been  subject  to  the  lien  of  the  judgment.  The 
purchaser  apparently  demanded  and  received  the  release  of  the  lien 
of  the  judgment,  for  it  was  recorded  the  same  day  and  hour  as  the 
deed  from  the  decedent  and  in  the  same  Book  of  Deeds. 

In  Porter  v.  Magnetic  Separator  Company,  115  App.  Div.  330,  100 
N.  Y.  Supp.  888,  a  loan  was  made  which  by  its  terms  was  due  and  paya- 
ble "as  soon  as  the  company  [the  borrower]  was  in  a  condition  of 
financial  ability  to  repay  it."  The  court  held  that  the  statute  of  limita- 
tions did  not  commence  to  run  until  the  defendant  should  show  that 
the  company  did  have  financial  ability  to  repay  the  loan.  Hobart  v. 
Verrault,  74  App.  Div.  444,  77  N.  Y.  Supp.  483. 

On  January  2,  1879,  the  defendant's  intestate  gave  unto  the  plain- 
tiff's assignor  a  promissory  note,  dated  that  day,  for  $6,000,  payable 
six  months  after  date.  Thereafter,  and  on  January  31,  1881,  the 
maker  of  the  note  indorsed  thereon,  "This  note  good  only  after  my 
death,"  and  signed  the  same.  The  maker  lived  until  about  Septem- 
ber 28,  1899,  and  when  the  note  was  presented  against  the  estate  a 
defense  of  the  statute  of  limitation  was  interposed.  In  the  opinion 
the  following  language  appears : 

"There  was  the  fulfillment  upon  the  part  of  the  payee  of  forbearance  hi  ex- 
ercising his  legal  rights,  and  under  sudi  circumstances  the  personal  represen- 
tative should  be  held  estopped  from  availing  himself  of  the  terms  of  the 
statute." 

Rowe  V.  Thompson,  15  Abb.  Prac.  377,  is  .a  case  where  a  debtor 
procured  his  creditors  to  sign  a  statement: 

"We,  the  creditors  of  Thompson,  agree  not  to  sue  or  molest  him  for  his 
indebtedness,  or  the  debts  owing  to  us  by  him,  for  two  years." 

This  statement  was  not  signed  by  the  debtor,  but  the  court  held 
that  the  procurement  thereof  by  him  removed  the  case  from  the  op- 
eration of  the  statute.  This  case  was  cited  with  approval  in  the  Hobart 
Case,  above  mentioned. 

The  decedent  in  the  case  at  bar  sought  to  have  the  claimant  execute 
and  make  the  agreement  in  question.  She  accepted  the  benefits  there- 
of. The  claimant  had  a  right  to  collect  the  judgment  by  execution, 
except  for  the  agreement.  He  waived  that  right.  This  became  an 
executed  contract,  when  decedent  accepted  it  and  used  it  to  discharge 
the  lien  of  thejudgment  upon  the  real  property  sold  after  the  docket- 
ing thereof.  The  statute  of  limitations  did  not  commence  to  run,  in 
my  opinion,  until  the  death  of  both  Sarepta  V.  Harvey  and  the  dece- 
dent, Helen  J.  Harvey. 

By  virtue  of  the  agreement,  the  claimant  under  the  terms  of  the 
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agreement  was  not  entitled  to  sm  execution  to  enforce  this  judgment 
until  after  the  death  of  these  parties.  Section  376  of  the  Code  of 
Civil  Procedure,  which  fixes  the  limitation  upon  judgments,  provides 
in  part: 

"A  final  Judgment  *  ^  ^  is  presumed  to  be  paid  and  satisfied,  after 
the  expiration  of  twenty  years  from  the  time,  when  the  party  recovering  It 
was  first  entitled  to  a  mandate  to  enforce  it" 

The  claimant  never  had  a  right  to  a  mandate  until  the  death  of  these 
parties. 

[2]  The  attorney  for  the  executor  raises  the  question  that,  even  if 
the  face  of  the  judgment  is  allowed  against  this  estate,  in  no  event 
should  interest  be  allowed.     Section  1211  of  the  Code  provides: 

*'A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record,  or  not  of 
record,  or  a  Judgment  rendered  in  a  court  of  record,  directing  the  payment  of 
money,  bears  interest  from  the  time  when  it  Is  entered." 

This  judgment  is  the  usual  and  ordinary  judgment,  and  subject  to 
all  the  l?iws  of  the  date  thereof  except  so  far  as  same  are  modified  by 
the  agreement.  I  find  no  provision  in  that  agreement  limiting  the 
accruing  of  interest. 

I  hold  and  decide  that  the  claim,  with  interest  thereon  from  the 
date  of  the  entry  of  the  judgment,  should  be  allowed. 

Decreed  accordingly. 


(90  Misc.  Rep.  118) 

In  re  KLEIN»S  ESTATE. 

(Surrogate's  Court,  New  York  CJounty.    June  23,  1916.) 

Guardian  and  Wabd  ^=3>15 — Bond — ^Necessitt. 

In  an  accounting  proceeding  under  the  new  Surrogates'  Law,  the  tes- 
tamentary guardian,  though  appointed  prior  to  its  enactment  and  with- 
out bond,  should  be  compelled  to  give  security  before  receiving  the 
ward's  property,  as  required  by  CJode  Civ.  Proc.  §  2739,  in  cases  where 
a  legacy  or  distributive  share  is  payable  to  an  infant. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  D}g.  {{  56- 
64;   Dec.  Dig.  «=»15.] 

Accounting  proceeding  in  the  estate  of  Richard  Klein,  in  which  the 
special  guardian  asked  payment  to  the  testamentary  guardian  after 
security  filed.    Decree  as  prayed. 

Gilbert  &  Wessel,  of  New  York  City  (Harry  N.  Wessel,  of  New 
York  City,  of  counsel),  for  petitioners. 
Francis  R.  Foraker,  of  New  York  City,  special  guardian. 

FOWLER,  S.  This  is  an  accounting  proceeding  which  was  insti^ 
tuted  on  April  25,  1916.  Upon  the  settlement  of  the  decree,  the  special 
guardian  asks  that  the  decree  direct  the  shares  of  the  infants  herein 
be  paid  over  to  the  testamentary  guardian  upon  filing  her  bond  with 
sufficient  security  in  conformity  with  section  2739,  C.  C.  P.  It  appears 
that  the  testamentary  guardian  was  appointed  without  bond,  April  21, 
1914,  before  the  new  Surrogates'  Act  went  into  eflfect.     Under  the 

^s»Por  other  eases  see  same  topic  it  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


GooQle 


Sur.  Ct.)  IN  RE  gibbbt's  estatb  213 

<Ad  practice  the  testamentary  guardian  would  be  entitled  to  receive  the 
prc^erty  of  the  infants  under  an  accounting  decree  without  filing  se- 
curity. Matter  of  Klingenstein,  156  App.  Div.  749,  141  N.  Y.  Supp. 
742.  This  accounting  proceeding  was  instituted  under  the  new  Sur- 
rogates' Law  and  in  my  opinion  the  distribution  of  the  funds  of  the 
estate  ought  to  be  governed  as  provided  under  the  new  law  regulating 
accountings.  Section  2739  requires  the  filing  of  security  by  a  guard- 
ian where  a  legacy  or  distributive  share  is  payable  to  an  infant,  and 
the  decree  in  this  instance  should  so  provide.  If  there  is  any  doubt 
on  the  law,  I  prefer  to  exact  security  and  I  think  there  is  doubt. 

Before  the  provisions  of  the  proposed  decree  directing  assignments 
and  payments  in  kind  can  be  accepted,  an  appraisal  must  be  had,  pur- 
suant to  section  2736,  C.  C,  P.  Submit  order  oppointing  appraisers. 
Costs  taxed  and  compensation  of  special  guardian  fixed. 


(96  Misc.  Rep.  401) 

In  re  GIBBET'S  ESTATB. 

(Surrogate's  Court,  New  York  County.     July  5,  1916.) 

L  Taxation  «=»895(7) — ^Transfer  Tax — ^Pbopeety  Subject  to  Tax. 

Under  the  Transfer  Tax  Law  (Consol.  Laws,  c.  60,  §§  220-245),  In  ar- 
riving at  the  taxable  value  of  a  testator's  undivided  Interest  In  property 
subject  to  mortgages,  a  deduction  for  probable  expenses  upon  a  possible 
sale  under  a  Judgment  in  partition  or  foreclosure  is  properly  calculated 
upon  the  gross  interest,  that  which  would  be  sold  under  partition  or  fore- 
closure, and  not' his  equity  therein. 

DEd.  Note.— For  other  cases,  see  Taxation,  Cent,  Dig.  §  1714 ;  Dec.  Dig. 
«=>895(7).] 
2.  Taxation  ^=»895(3) — Tra^nsfeb  Tax— Power  of  Appbaisebs — ^"Appbaiseb." 

Under  the  Transfer  Tax  Law,  an  appraiser  has  considerable  latitude  by 
the  language  of  the  statute  concerning  the  evidence  he  shall  accept  as 
to  values;  the  title  of  ''appraiser"  carrying  with  it  a  significance  that 
he  is  to  be  the  Judge  of  the  evidence  he  desires  submitted  to  him  on  the 
question  of  valuation.  In  cases  fairly  treated  by  him. 

[Bd.  Note.— EV)r  other  cases,  see  Taxation,  Cent.  Dig.  i  1717;  Dec 
Dig.  «s>895(3). 

For  other  definitions,  see  Words  and  Phrases,  Appraiser.] 

In  the  matter  of  the  estate  of  Frederick  E.  Gibert  From  an 
order  assessing  a  transfer  tax,  both  the  State  Comptroller  and  the  ex- 
ecutors appeal.    Affirmed. 

Parsons,  Closson  &  Mcllvaine,  of  New  York  City  (Henry  B.  Clos- 
son  and  William  E.  Carnochan,  both  of  New  York  City,  of  counsel), 
for  executors. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOWLER,  S.  The  testator  died  possessed  of  undivided  interests 
in  real  estate  situate  in  the  county  of  New  York,  but  subject  to  par- 
ticular mortgages  on  separate  parcels.  The  appraiser  arrived  at  the 
value  of  testator's  undivided  interests  by  allowing  a  deduction  of  15 
per  cent,  upon  the  gross  value  thereof.    Such  deduction  was  allowed 
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in  view  of  the  probable  expenses  consequent  upon  a  possible  sale  under 
a  judgment  in  partition  or  foreclosure.  The  appraiser  also  made  a 
further  deduction  equal  to  the  mortgage  incumbrances  upon  said  in- 
terest. The  difference  the  appraiser  found  to  be  the  value  of  the  tax- 
able interest  of  the  testator  in  the  property  mentioned. 

[  1  ]  The  state  comptroller  in  his  appeal  contends  that  the  appraiser's 
method  of  arriving  at  the  value  of  such  taxable  interests  is  in  error, 
and  he  submits,  in  lieu  thereof,  that  the  appraiser  should  have  first  de- 
ducted the  value  of  the  mortgages  from  the  gross  value  of  testator's 
undivided  interest,  and  from  the  result,  which  was  testator's  equity  in 
the  premises,  he  should  then  have  deducted  the  15  per  cent,  above 
mentioned. 

The  real  question  is:  Should  the  IS  per  cent,  be  calculated  upon 
the  gross  value  of  the  testator's  undivided  interest,  or  upon  his  equity 
therein?  I  think  the  answer  to  this  question  is  found  in  the  answer 
to  another  question :  What  would  be  sold  under  a  judgment  in  parti- 
tion or  in  foreclosure?  Certainly  all  of  testator's  undivided  interest, 
not  his  equity  alone,  would  be  sold.  His  entire  interest,  and  not  alone 
the  equity,  would  therefore  be  subjected  to  the  payment  of  the  expenses 
incurred. 

The  executors,  on  the  other  hand,  contend  in  their  appeal  that  the 
appraiser's  report  and  the  order  entered  fixing  tax  erred  in  fixing  15 
per  cent,  as  the  possible  deduction  in  case  of  a  sale  of  the  kind  above 
referred  to  of  the  testator's  undivided  interests.  They»contend  that 
the  appraiser  should  have  accepted  the  testimony  in  the  form  of  an 
affidavit  made  by  an  expert,  and  to  the  effect  that  25  per  cent,  was  the 
proper  allowance.    I  do  not  think  the  appraiser  erred  in  this  finding. 

[2]  There  seems  to  be  given  to  the  transfer  tax  appraiser  consid- 
erable latitude,  by  the  language  of  the  statute  providing  for  the  crea- 
tion of  his  office,  concerning  3ie  evidence  he  shall  accept  as  to  values. 
In  fact,  the  use  of  the  official  title  of  "appraiser"  carries  with  it  a 
significance  that  this  officer,  in  so  far  as  his  work  shown  in  his  report 
is  concerned,  is  to  be  the  judge  of  the  nature  of  the  evidence  he  desires 
submitted  to  him  on  the  question  of  valuation.  Of  course  this  is  true 
only  sub  modo,  and  in  cases  fairly  treated  by  him.  If  an  affidavit  sub- 
mitted on  the  question  of  deduction,  such  as  is  now  under  considera- 
tion, were  to  show  that  the  deduction  should  be  50  per  cent.,  and  the 
appraiser  in  his  report  rejected  that  allowance  and  found  that  it  should 
be  15  per  cent,  I  would  certainly  support  the  appraiser's  finding  as 
not  only  within  the  limits  of  his  powers  as  an  appraiser  to  so  find,  and 
in  consonance  with  his  powers,  but  also  as  a  reasonable  finding,  in  so 
far  as  the  matter  involved  was  concerned. 

The  order  fixing  tax  will  be  affirmed.    Settle  order  on  notice. 
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(95  Misc.  Rep.  2X) 

In  re  VANDEB  ROEST  et  aL 

(Surrogate's  €k)urt,  Westchester  Ck>unty.    April,  1916.) 

L  Wills  ^=:»634(18) — Construction — ^Vesting  of  Estates. 

A  will  giving  the  entire  residuary  estate  to  executors,  with  directions  to 
divide  the  net  proceeds  and  distribute  same  equally  among  surviving 
children,  share  and  share  alike,  after  death  of  the  life  tenant  or  in  case 
of  her  remarriage,  showed  an  intent  by  testator  to  postpone  the  vesting  of 
the  estates  until  death  or  remarriage  of  the  life  tenant 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent  Dig.  S  1507;  Dec  Dig. 
«=>634(18).] 

2.  Wills  €=:»630(5)—Te8tamentabt  Gifts— Acquisition  of  Intebest — Subt 

vivobshtp. 

Where  futurity  is  annexed  to  the  substance  of  a  testamentary  gift,  and 
warrants  application  of  the  principle  that,  where  a  future  Interest  is  de- 
vised, not  directly  to  a  given  person,  but  indirectly  through  the  exercise 
of  a  power  conferred  on  trustees,  the  devise  is  designed  to  be  contingent, 
and  survivorship  at  the  time  of  distribution  is  an  essential  condition  to  the 
acquisition  of  an  Interest  in  the  subject  of  the  gift. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  S  1472;  Dec  Dig. 
<&=9e30(5).] 

3.  Wills  «=»630(5) — ^Direction  to  Pay  ob  Devise — ^Vesting  of  Estate. 

Where  there  is  no  gift,  but  a  direction  to  executors  or  trustees  to  pay 
or  divide  and  pay  at  a  future  time,  the  vesting  in  the  beneficiary  will  not 
take  place  until  that  time  arrives. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |  1472;  Dec.  Dig. 
«=>630(5).] 

Proceeding  upon  the  final  judicial  settlement  of  the  accounts  of 
William  Vander  Roest  and  another,  as  executors  and  trustees  under 
the  last  will  and  testament  of  William  G.  Vander  Roest,  deceased. 
Decreed  according  to  opinion. 

Frederick  L.  Drescher,  of  New  York  City,  for  executors. 
Milo  J.  White,  of  Mt.  Vernon,  for  Olive  N.  Vander  Roest  and 
others. 
Charles  A.  Dryer,  of  White  Plains,  special  guardian. 

SAWYER,  S.  William  G.  Vander  Roest  died  on  the  24th  day  of 
April,  1912,  leaving  a  last  will  and  testament,  which  was  executed  on 
the  Uth  day  of  September,  1906.  At  the  time  of  the  execution  of 
the  will  decedent  had  five  sons  and  two  daughters  living.  At  the  time 
of  the  death  of  the  testator  all  of  said  children  were  living,  except  the 
son  Charles,  who  died  on  the  2d  of  April,  1912,  leaving  a  widow, 
Susan  E.  Vander  Roest,  and  a  son,  Howard,  who  is  under  14  years 
of  age,  and  who  is  represented  in  this  proceeding  by  a  special  guardian. 

The  widow  of  the  testator,  Mary  Vander  Roest,  departed  this  life 
on  the  3d  of  October,  1915,  having  remained  the  widow  of  the  testator 
up  until  the  time  of  her  death.  Between  the  time  of  the  death  of  the 
testator  and  the  death  of  the  widow,  to  wit,  on  the  30th  of  November, 
1913,  Peter  Vander  Roest,  a  son,  died,  leaving  a  widow,  Olive  N. 
Vander  Roest,  and  two  sons,  Edward  J.  Vander  Roest  and  Arnold  A. 
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Vander  Roest,  both  of  full  age,  and  another  son,  George  Vander  Roest, 
who  was  a  minor  over  the  age  of  14  years,  and  who  is  represented  by 
a  special  guardian  herein. 

The  contention  is  made  that  under  the 'second  and  third  clauses  of 
the  will  the  children  of  the  two  deceased  sons  of  the  testator,  Charles 
and  Peter,  are  entitled  to  share  in  the  distribution  of  the  estate  or 
fund  set  forth  therein.  The  second  and  third  clauses  of  the  will  to  be 
construed  are  as  follows: 

"Second.  I  give,  devise  and  bequeath  aU  of  my  real  estate,  and  whereso- 
ever the  same  may  be  situate,  to  my  executors  hereinafter  named  or  to  such 
of  them  as  shall  qualify  to  act,  in  trust  nevertheless,  to  receive  the  rents, 
income  and  profits  and  pay  the  net  proceeds  thereof  to  my  beloved  wife,  Mary 
Vander  Roest,  during  her  natural  life,  or  so  long  as  she  remains  my  widow, 
and  I  expressly  declare  that  this  gift  to  my  wife,  if  accepted  by  her,  shall 
be  taken  in  lieu  of  dower,  and  after  the  death  of  my  beloved  wife  Mary 
Vander  Roest,  or  until  such  time  as  she  shall  cease  to  be  my  widow,  the  trust 
hereby  created  shall  cease,  and  I  order  and  direct  my  executors  hereinafter 
named  or  such  of  them  as  may  qualify  to  act  to  sell  and  dispose  of  all  ot 
my  real  estate,  and  wheresoever  the  same  may  be  situate,  and  divide  the  net 
proceeds  thereof  and  distribute  the  same  equally  among  my  surviving  chil- 
dren, share  and  share  alike  for  their  and  each  of  their  sole  benefit  and  behoof 
forever. 

''Third.  I  give  and  bequeath  to  my  executors  hereinafter  named  or  such  of 
them  as  may  qualify  to  act,  all  my  personal  property  and  wheresoever  the 
same  may  be  situate,  in  trust  nevertheless,  to  keep  invested  and  to  invest  the 
same  in  bonds  secured  by  first  mortgage  on  real  estate,  situate  in  the  city 
known  as  Greater  New  York,  or  in  guaranteed  bonds  secured  by  mortgages 
on  real  estate  with  the  Title  Guarantee  &  Trust  Company,  or  with  the  Law- 
yers' Title  Company  of  the  City  of  New  Tork  and  pay  the  net  proceeds  and 
income  thereof  to  my  beloved  wife  Mary  Vander  Roest  during  her  natural 
life,  or  so  long  as  she  shall  remain  my  widow,  and  I  expressly  declare  that 
this  gift  to  my  wife,  if  accepted  by  her,  shall  be  taken  in  lieu  of  dower.  After 
the  death  of  my  wife,  or  until  such  time  as  she  may  cease  to  be  my  widow, 
the  trust  in  my  personal  property  shall  cease,  and  the  same  shall  be  dis- 
tributed equally  among  my  surviving  chUdren  share  and  share  alike." 

The  first  thing  to  be  ascertained  is :  What  was  the  intention  of  the 
testator?  Cammann  v.  Bailey,  210  N.  Y.  19,  103  N.  E.  824.  If  his 
intention  was  that  the  gift  to  the  children  should  not  vest  until  the 
time  set  for  the  transfer  or  payment  to  them  as  beneficiaries,  then  the 
gift  would  be  contingent,  and  not  vested. 

[1  ]  In  this  case  the  devise  and  bequest  is  to  the  trustees.  The 
entire  residuary  estate  is  given  to  the  executors,  with  direction  to 
them,  after  the  death  of  the  life  tenant,  or  in  case  of  her  remarriage, 
the  trust  having  ceased,  to  divide  the  net  proceeds  and  distribute  the 
same  equally  among  the  surviving  children  share  and  share  alike. 

[2]  It  seems  to  me  that  the  intention  of  the  testator  is  clear  to 
postpone  the  vesting  of  the  estates  until  the  death  of  the  life  tenant 
or  until  her  remarriage.  They,  the  children,  were  to  take  through  the 
medium  of  a  power  in  trust,  and  the  time  of  the  vesting  was  thus  de- 
ferred, in  form  at  least,  until  the  time  of  distribution.  It  is  a  case, 
then,  where,  as  the  cases  express  it,  futurity  is  annexed  to  the  sub- 
stance of  the  gift,  and  warrants  the  application  of  the  principle  that 
where  a  future  interest  is  devised,  not  directly  to  a  given  person,  but 
indirectly  through  the  exercise  of  a  power  conferred  upon  trustees, 
the  devise  is  designed  to  be  contingent,  and  survivorship  at  the  time  of 
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distribution  is  an  essential  condition  to  the  acquisition  of  an  interest  in 
the  subject  of  the  gift.  Dickerson  v.  Sheehy,  156  App.  Div.  101-1(H, 
141  N.  Y.  Supp.  35,  affirmed  209  N.  Y.  592,  103  N.  E.  717,  citing 
Matter  of  Baer,  147  N.  Y.  348,  41  N.  E.  702.  The  court  in  the  same 
case  (156  App,  Diy.  at  page  104,  141  N,  Y.  Supp.  at  page  37)  states 
as  follows: 

*1  am  aware  of  the  existence  of  a  rule  wbidi  fttvors  the  vesting  of  estates, 
bat  that  rule  Is  never  applied  when  the  Intention  of  the  testator,  as  gathered 
fh>m  the  whole  will.  Is  that  the  estate  should  not  vest;  In  other  words,  aU 
of  the  rules  laid  down  for  the  construction  of  wills  yield  to  the  actual  Intent 
of  the  testator  If  that  can  be  ascertained  from  the  will  Itself." 

[S]  The  general  rule  of  construction  applicable  in  a  case  of  this 
character  is  that  where  there  is  no  gift,  but  a  direction  to  executors 
or  trustees  to  pay  or  divide  and  to  pay  at  a  future  time,  the  vesting 
in  the  beneficiary  will  not  take  place  until  the  time  arrives.  Matter 
of  Kec^h,  47  Misc.  Rep.  37-43,  95  N.  Y.  Supp.  191,  affirmed  112  App. 
Div.  414,  98  N.  Y.  Supp.  433,  affirmed  by  Court  of  Appeals  without 
opinion  186  N.  Y.  544,  79  N.  E.  1109. 

Clearly  the  remainder  here  is  contingent,  and  not  vested,  and  the 
only  persons  who  are  entitled  to  share  in  the  distribution  of  the  fund 
are  the  children  of  the  testator  who  survived  the  life  tenant^  Mary 
Vander  Roest 

Decreed  accordingly. 


m  Bilsc  Bep.  560) 

In  re  DUNHAM'S  ESTATB. 

(Surrogate's  Court,  New  York  County.    March  15,  1916.) 

BZBCUTOBS  AND  AoiaNISTRATOBS  ^S»510(4) — SKTTLXMSNTB  OT  ESTATES— AL- 
LOWANCE— Exceptions. 

The  determination  of  the  surrogate  In  making  an  aUowance  to  a  spe- 
cial guardian  In  an  accounting  of  an  estate  presents  solely  a  question  of 
law,  and  under  Code  Civ.  Proa  §  991,  declaring  that,  where  an  issue  of 
fact  is  tried  by  a  referee  or  court  without  a  Jury,  exceptions  to  a  ruling 
on  a  question  of  law,  made  after  the  cause  Is  finally  submitted,  must  be 
taken  by  filing  a  notice  of  exceptions  in  the  clerk's  ofllce,  one  objecting 
to  such  allowance  on  the  ground  it  must,  under  section  1022,  be  made  by 
the  referee,  is  entitled  to  Interpose  his  exceptions  thereto,  not  being  re- 
stricted to  his  remedies  under  old  section  2545. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  i  2244;    Dec.  Dig.  «s>510(4).] 

Accoimting  in  the  matter  of  the  estate  of  George  H.  Dunham.  On 
exceptions  to  the  surrogate's  award.  Application  for  reargument 
granted. 

Ward  B.  Chamberlin,  of  New  York  City  (Lanman  Crosby,  of  New 
York  City,  of  counsel),  for  petitioner. 
Daniel  J.  Mooney,  of  New  York  City,  special  guardian. 

FOWLER,  S.  This  was  an  accounting  proceeding,  and  objections 
having  been  filed,  the  matter  was  referred  to  a  referee  to  hear  and 
determine.    Exceptions  were  filed  to  his  report  and  brought  on  in  the 
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Surrogate's  Court  for  hearing,  and  on  the  surrogate's  decision  a  de- 
cree was  entered  and  an  award  for  compensation  made  therein  to  the 
special  giiardian  by  the  surrogate  on  the  application  therefor  made 
before  him  preliminarily  to  the  making  of  the  decree.  No  question 
arose  before  the  referee  as  to  any  costs  or  allowances  to  the  special 
guardian  or  any  party,  nor  was  any  reference  thereto  made  by  him. 
An  application  to  file  exceptions  to  such  award  by  the  surrogate  was 
made  for  the  purpose  of  bringing  up  for  review  before  the  appellate 
court  the  question  of  law  as  to  the  power  of  the  surrogate  to  make 
such  an  award ;  it  being  claimed  that  under  the  provisions  of  section 
1022,  C.  C.  P.,  the  referee  must  award  or  deny  costs. 

This  application  was  denied  upon  the  ground  that  upon  the  settle- 
ment of  the  case  requests  might  be  made  for  such  finding  or  ruling, 
and  exceptions  taken  under  old  section  2545,  C.  C.  P.  When  allusion 
was  made  in  my  previous  decision  to  old  section  2545,  C.  C.  P.,  as 
affording  a  remedy  to  the  appellant,  and  to  put  him  in  a  position  to 
raise  the  question  of  jurisdiction  of  the  surrogate  to  make  the  allow- 
ance in  question  and  his  getting  the  benefit  of  any  exception  he  might 
wish  to  take,  section  994,  C.  C.  P.,  and  my  own  decision  in  Matter  of 
Nestell,  72  Misc.  Rep.  331,  131  N.  Y.  Suipp.  193,  were  overlooked,  and 
old  section  2545  referred  to  by  mistake.  The  determination  of  the 
surrogate  making  the  allowance  presents  solely  a  question  of  law,  and 
under  section  994,  C.  C.  P.,  the  appellant  is  entitled  to  interpose  his 
exception  thereto. 

The  application  for  reargument  is  granted,  and  an  order  may  be 
submitted  in  accordance  with  the  above  (section  1303,  C.  C.  P.). 


(95  Misa  Rep.  1) 

In  re  MESSING'S  ESTATE. 

(Surrogate's  Court,  Niagara  CJotmty.    April,  1916.) 

Executors   and    Administbatobs    ^=:»241 — Settusuent   of   Aocounts — Re- 
jected Claim — Limitation  of  Actions. 

Under  Code  Civ.  Proc.  §  26S1,  as  it  existed  on  July  20,  1915,  relating 
to  the  trial  of  a  rejected  claim  against  a  decedent's  estate  and  limiting  the 
time  for  commencement  of  action  on  such  claim,  where  no  written  con- 
sent that  a  claim  be  heard  at  final  settlement  is  filed,  an  action  on  the 
claim  is  barred  after  three  months  from  its  rejection,  but  in  such  case 
the  claim  is  to  be  tried  and  determined  on  the  judicial  settlement 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  827,  849;   Dec.  Dig.  <S=»241.1 

In  the  matter  of  the  estate  of  Frederick  Messing,  deceased.  On  mo- 
tion to  dismiss  claim.    Motion  denied. 

Dow  Vroman,  of  North  Tonawanda,  for  claimant. 
Smitli  &  Maldiner,  of  North  Tonawanda,  for  executrices, 

FISH,  S.  The  claim  of  William  H.  Kinzly  was  duly  presented  to  the 
executrices.  It  was  rejected  July  20,  1915,  at  which  time  section  2681 
of  the  Code  as  amended  by  chapter  443  of  the  Laws  of  1914  was  in 
force.    This  section  was  further  amended  by  chapter  644,  Laws  of  1915, 
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taking  eflFect  September  1,  1915.  No  written  consent  that  said  claim 
be  heard  and  determined  upon  the  judicial  settlement  of  the  accounts 
of  the  cxecutrices  has  been  filed  in  the  surrogate's  office  and  no  action 
was  brought  for  the  recovery  thereof  within  three  months  after  its 
rejection.  The  executrices  assert  that  the  claim  is  barred  under  the 
terms  of  said  section  as  it  read  at  the  time  of  the  rejection  of  the 
claim. 

Said  section  2681  was  a  consolidation  of  former  sections  2718  and 
1822  of  the  Code  redrafted  and  amended.  The, part  containing  the 
short  statute  of  limitations  is  taken  from  section  1822  and  it  was  well 
settled  that  this  section  1822  was  highly  penal  and  should  be  strictly 
construed  (Broderick  v.  Smith,  3  Lans.  26);  and  said  section  2681,  so 
far  as  the  statute  of  limitations  therein  contained  is  concerned,  is  like- 
wise highly  penal  and  should  be  strictly  construed.  It  is  to  be  noted 
that  said  former  section  1822  not  only  barred  claimant  from  maintain- 
ing an  action  on  his  claim,  but  also  "from  every  other  remedy  to  en- 
force payment  thereof  out  of  decedent's  property."  In  the  consol- 
idated section  2681,  as  amended,  the  claimant  is  "forever  barred  from 
maintaining  such  an  action,"  and  the  above-quoted  words  from  said 
section  1822  are  omitted,  thereby  indicating  that  the  Legislature  in 
the  consolidated  section  did  not  intend  to  bar  claimant  from  anything 
except  the  bringing  of  an  action  on  his  claim  and  intended  to  leave  him 
open  to  pursue  his  remedy  in  the  Surrogate's  Court. 

I  think  the  true  meaning  of  said  section  2681  as  it  existed  on  July 
20,  1915,  is  that  where  a  written  consent  is  not  filed  an  action  on  the 
claim  is  barred  after  three  months  from  its  rejection;  but  in  such  case 
the  claim  is  to  be  tried  and  determined  on  the  judicial  settlement. 
Judge  Heaton,  who  wrote  the  section,  so  construed  it  in  his  work  on 
Surrogates'  Courts,  last  edition,  at  pages  1162,  1163. 

Motion  to  dismiss  claim  denied. 


In  re  SUYDAM*S  ESTATB. 

(Surrogate's  Court,  New  York  County.    July  6,  1916.) 

£zicuT0BS  AND  Aduinibtratobs  ^s»122(3)— Payhknts  by  Temfobaby  Admin - 

X8TBATOB — STATUTE. 

The  power  of  the  Surrogate's  Court  to  authorize  payments  by  a  tem- 
porary administrator  Is  limited  by  Code  Civ.  Proc.  §  2597,  under  which  the 
court  in  a  contested  probate  proceeding  cannot  authorize  payment  by  a 
temi)orary  administrator  of  the  referee's  fees  and  other  expenses  of  an 
examination  before  trial  of  testator's  son. 

PEd.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  I  495% ;   Dec.  Dig.  «8=>122(3).] 

In  the  matter  of  the  estate  of  Lambert  Suydam.  On  motion  to 
modify  an  order  for  the  examination  of  Lambert  Suydam,  Jr.,  before 
trial,  to  provide  that  referee's  fees  and  other  expenses  shall  be  payable 
out  of  decedent's  estate.    Application  denied. 

Wingate  &  Cullen,  of  New  York  City,  for  contestant. 
William  R.  Adams,  of  New  York  City,  for  proponent  and  temporary 
administrator. 
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FOWLER,  S.  This  is  a  contested  probate  proceeding,  and  one  of 
the  contestants  heretofore  obtained  an  order  for  the  examination  of 
Lambert  Suydam,  Jr.,  before  trial.  A  motion  is  now  made  to  modify 
the  said  order,  so  as  to  provide  that  the  referee's  fees  and  other  expens- 
es of  the  said  examination  should  be  payable  out  of  the  estate  of  the 
decedent,  and  it  is  claimed  that  the  court  may  direct  that  such  expenses 
be  paid  by  the  temporary  administrator.  The  power  of  the  court  to 
authorize  payments  by  a  temporary  administrator  is  limited  by  the  pro- 
visions of  section  2597,  Code  Civ.  Proc,  and  under  that  section  the 
court  cannot  authorize  the  payment  of  the  expenses  in  question.  Es- 
tate of  Marcellin,  25  Misc.  Rep.  260,  55  N,  Y.  Supp.  425;  Matter  of 
Aaron,  5  Dem.  Sur.  362. 

The  application  should  be  denied. 


(96  Misc.  Bep.  897) 

In  re  GI/BASON. 

(Surrogate's  Court,  New  York  County.    July  7,  1916.) 

WnxB  €=>318(3) — Pbobate  Peoceedings — Duty  of  Subeogate. 

Though  the  Surrogates'  Law  of  1914  (Laws  1914,  c.  443)  makes  jurors 
the  judges  of  the  facts  in  contested  probate  inquisitions,  their  verdict  is 
not  binding  on  the  surrogate  and  does  not  relieye  him  of  the  requirement 
of  Code  Civ.  Proc.  §  2614,  before  admitting  a  will  to  probate,  to  inquire 
particularly  into  all  the  facts  and  circumstances  and  be  satisfied  with 
the  genuineness  of  the  will  and  the  validity  of  its  execution. 

[Ed.  Note.— -For  other  cases,  see  Wills,  Cent.  Dig.  g  754 ;  Dec.  Dig.  «=» 
818(3).] 

In  the  matter  of  the  estate  of  Mary  Gleason,  deceased.  On  cross- 
motions  for  judgment  on  the  verdict  and  for  a  new  trial.  Motion  for 
judgment  of  probate  granted,  and  motion  for  new  trial  denied. 

Elihu  J.  Zwilling,  of  New  York  City  (Patrick  A.  McManus,  of  New 
York  City,  of  counsel),  for  proponent. 
J.  L.  Farrell,  of  New  York  City,  for  contestant 

FOWLER,  S.  This  is  a  cross-motion  for  judgment  on  the  verdict 
of  a  jury  and  for  a  new  trial.  But  one  question  was  left  to  the  jury  by 
the  surrogate,  viz.,  the  capacity  of  the  testatrix  to  testamentate.  The 
jury  answered  this  question  in  the  affirmative,  and  as  I  myself  would 
have  answered  it,  had  I  been  still  constituted  judge  of  the  facts  in  all 
probate  proceedings.  In  those  contested  probate  inquisitions  where 
jury  trials  are  demanded  "juratores  sunt  judices  facti"  by  the  new 
Surrogates*  Law  of  1914.  When  juries  find  verdicts  according  to  the 
evidence,  their  verdicts,  of  course,  must  stand ;   otherwise  not. 

Under  the  new  statute  there  is  no  provision  which  makes  the  verdict 
of  a  jury  conclusive  upon  the  surrogate  in  a  contested  probate  pro- 
ceeding. There  is,  in  other  words,  no  expression  in  the  law  which 
makes  the  verdict  binding  on  the  surrogate  or  relieves  the  surrogate 
from  the  paramount  obligations  of  his  office  stated  in  section  2614, 
C.  C.  P.    I  went  over  this  point  fully  in  Re  Vetter's  Will,  158  N.  Y. 
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Supp.  450.  If  the  verdict  here  did  not  satisfy  me,  I  consequently 
should  not  hesitate  to  set  it  aside  and  resubmit  the  question  to  another 
jury.  I  am  aware  that  it  is  thought  by  some  surrogates  that  the  verdict 
of  a  jury  is  sufficient  to  relieve  their  consciences  from  the  independent 
opinion  made  obligatory  on  all  surrogates  by  section  2614,  C.  C.  P. 
I  know  of  no  decision,  however,  where  the  point  has  been  properly 
decided.  It  can  only  be  decided  when  a  surrogate  shall  feel  it  his  con- 
scientious duty  to  ignore  the  verdict  of  a  jury  and  "suo  motu"  direct 
a  further  submission  of  the  issue  to  another  jury.  On  an  appeal  from 
that  direction  the  point  will  ultimately  have  to  be  decided. 

With  due  deference  I  may  say  that  I  am  not  impressed  by  the  views 
of  some  surrogates  that  the  verdict  of  a  jury  relieves  them  from  the 
necessity  of  examining  the  propriety  of  the  verdict,  after  the  manner 
of  the  chancellors  when  verdicts  were  found  upon  a  devisavit  vel  non 
issued  out  of  chancery  for  trial  by  jury.  By  the  letter  of  the  new  law 
we  stand  just  where  the  chancellors  stood  with  reference  to  verdicts 
of  juries.  They  were  not  made  binding  on  the  chancellors.  I  believe 
the  old  chancery  practice  to  be  the  proper  practice  for  surrogates  under 
the  new  law  in  contested  probate  proceedings  aided  by  juries.  All 
I  can  say  is  that,  if  the  official  consciences  of  other  surrogates  are  con- 
structively satisfied  with  any  kind  of  verdicts  rendered  by  juries  in 
this  court,  mine  is  not.  I  rather  regret  that  my  official  conscience  can- 
not be  so  easily  relieved  of  what  I  regard  as  a  statutory  obligation 
binding  on  me.    Section  2614,  C.  C.  P. 

Motion  for  judgment  of  probate  granted.  The  motion  for  a  new 
trial  is  not  tenable  and  is  denied.    Proceed  accordingly. 


(96  Mise.  Rep.  71) 

In  re  FRANKLIN  TRUST  00.  et  aL 

In  re  HASLETT'S  WILL, 

(Surrogate's  Ck>urt,  Kings  Oonnty.    April,  1916.) 

Wills  ^=3»728 — Rights  of  Legatees — Income. 

A  legacy  of  all  the  securities  of  which  testatrix  might  die  possessed, 
such  as  government  bonds  and  hank  stock,  was  a  specific  legacy,  on 
which  the  legatees  are  entitled  to  all  the  income  accruing  after  the 
death  of  testatrix. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Oent  Dig.  {§  1759-1780;  Dec. 
Dig.  <S=>728.] 

Proceeding  on  the  judicial  settlement  of  the  accounts  of  the  Frank- 
lin Trust  Company  and  others,  as  administrators  cum  testamento  an- 
nexo  of  Ellen  S.  Haslett,  deceased.    Decree  entered. 

McKeen,  Brewster  &  Morgan  and  Beekman,  Menken  &  Griscom,  all 
of  New  York  City  (Richmond  L.  Brown,  S.  gtanwood  Menken  and 
Ewing  R.  Philbin,  all  of  New  York  City,  of  counsel),  for  legatees 
Thorne. 

John  T,  Bladen,  of  Brooklyn,  pro  se. 
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KETCHAM,  S.  The  will  under  which  this  account  is  made  con- 
tains the  following: 

"Third.  I  glTe  and  bequeath  all  the  securities  of  which  I  may  die  possessed, 
and  by  this  I  intend  only  securities,  frach  as  goTernment  bonds  and  bank 
stock,  to  Ellen  Haslett  Thome  and  Richard  Van  Wyck  Thome,  children  of  Q. 
Maynard  Thorne,  of  New  York  City,  to  be  divided  between  them,  share  and 
share  alike." 

This  legacy  is  as  if  the  language  thereof  was :  i 

"I  give  the  government  bonds  and  bank  stock  of  which  I  may  die  possessed.*' 

Authority  amply  sustains  the  claim  that  this  was  a  specific  legacy 
of  all  the  securities  held  by  the  testatrix  at  her  death  which  were  of 
the  nature  described.  For  this  Tifft  v.  Porter,  8  N.  Y.  516,  521,  may  be 
cited  generally.  Other  cases,  together  with  the  expressions  respec- 
tively construed  therein  to  constitute  specific  gifts,  are  as  follows : 

Matter  of  TaUer,  147  App.  Div.  741,  133  N.  T.  Supp.  122:  "All  amounts  of 
insurance  upon  my  life  that  are  payable  at  my  death  •  •  •  all  the 
moneys  due  and  to  become  due  and  all  that  may  be  collected  from  every  policy 
of  insurance  now  outstanding  or  that  may  hereafter  be  issued  upon  my  life." 

Matter  of  Werle,  91  Misc.  Bep.  398,  155  N.  Y.  Supp.  262:  "Any  money  re- 
maining to  my  credit  in  the  Bank  of  Savings." 

Hamilton  v.  Hamilton,  75  Misc.  Rep.  21,  134  N.  T.  Supp.  645:  "Any  moneys 
and  securities  to  me  belonging  at  my  decease." 

Matter  of  Howard,  46  Misc.  Rep.  204,  94  N.  T.  Supp.  86:  "All  my  deposit 
of  money  in  the  Erie  Ck>unty  Savings  Bank  at  Buffalo  or  the  Empire  State 
Savings  Bank  and  in  both  said  banks  whether  in  open  account,  pass  book  or 
certificate." 

Larkin  v.  Salmon,  3  Dem.  270:  "All  the  money  left  in  the  West  Side  Bank." 

Perkins  v.  Mathes,  49  N.  H.  107:  "My  books  and  papers  of  every  descrip- 
tion." 

Towle  V.  Swasey,  106  Mass.  100:  '"Whatever  sum  may  be  on  deposit  in 
Provident  Savings  Institution."  . 

It  follows  that  the  specific  legacies  are  entitled  to  all  the  income  of 
such  securities  accrued  since  the  death.  The  expression  found  in  Mat- 
ter of  Bergen,  56  Misc.  Rep.  92,  106  N.  Y.  Supp.  1038,  was  not  essen- 
tial to  the  decision,  and  it  is  arrayed  against  a  mass  of  opinion  repre- 
sented by  the  cases  cited  supra.  The  account  is  therefore  settled  as 
made. 

Decreed  accordingly. 
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• 

In  re  HUTTON'S  ESTATE. 

(Surrogate's  Court,  New  York  Connty.     July  13,  1916.) 

L  Taxation  ^=5>886% — Transfeb  Tax — ^Rate. 

Where  a  testatrix  directs  trustees  to  divide  her  residuary  estate  Into 
three  shares,  and  pay  the  income  of  one  share  to  each  of  her  children  for 
life,  and  on  the  death  of  a  child  to  pay  the  income  of  his  or  her  share 
to  the  surviving  husband  or  wife,  and  on  the  death  of  the  surviving  hus- 
band or  wife  to  pay  the  share  to  the  deceased  child's  issue,  if  any,  and. 
if  not,  to  the  surviving  child  or  children  of  testatrix,  and,  if  all  the  chil- 
dren die  without  Issue,  the  share  of  the  last  survivor  is  to  go  to  such  per- 
sons as  such  survivor  may  by  will  designate,  two  of  the  shares  are  sub- 
ject to  a  1  per  cent,  tax,  and  one  to  a  5  per  cent  tax, 
[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  «=s>886^.] 

2.  Taxation  €=s»886% — ^Tbansfbb  Tax— Bate. 

Where  the  remainders  after  two  life  estates  are  subject  to  a  1  per  oent 
tax,  and  the  remainder  after  the  life  estate  of  a  third,  last  surviving,  to  a 
5  per  cent,  tax,  it  will  be  assumed  that  the  youngest  life  tenant  will  be  the 
last  survivor,  and  tbe  5  per  cent,  tax  Imposed  on  the  remainder  after  her 
life  estate. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  te=»886%.] 

In  the  matter  of  the  estate  of  Henrietta  Hutton,  deceased.  From 
an  order  assessing  a  tax  on  remainder  interests,  an  appeal  is  taken. 
Modified. 

Allen  &  Cammann,  of  New  York  City  (William  C.  Cammann,  of 
New  York  City,  of  counsel),  for  appellants. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOWLER,  S.  The  order  entered  upon  the  appraiser's  report  as- 
sessed a  tax  upon  the  value  of  certain  remainder  interests  at  the  rate 
of  5  per  cent.,  and  the  administrators  with  the  will  annexed  have 
taken  this  appeal  from  the  order. 

[1]  The  testatrix  gave  her  residuary  estate  to  her  trustees  in  trust 
and  directed  them  to  divide  it  into  as  many  shares  as  she  left  children, 
to  hold  one  share  for  each  child,  and  to  pay  the  income  from  such 
share  to  the  child  for  whom  it  was  set  apart  during  his  or  her  natural 
life,  and  upon  his  or  her  death  to  pay  the  income  to  the  deceased  child's 
surviving  husband  or  wife,  and  upon  the  death  of  such  husband  or 
wife  to  pay  the  share  to  the  child's  issue  if  he  or  she  left  any ;  in  the 
event  of  a  child  dying  without  leaving  issue,  to  pay  that  child's  share 
to  the  testatrix's  surviving  child  or  children.  If  two  of  the  children 
died  without  issue,  and  the  surviving  child  also  died  without  issue, 
the  share  of  the  last  survivor  was  to  go  to  such  persons  as  he  or  she 
by  a  last  will  should  designate,  and  in  the  absence  of  such  designa- 
tion such  share  to  go  to  the  issue  of  testatrix's  sister. 

Testatrix  was  survived  by  three  children,  two  of  whom  were  mar- 
ried. The  appraiser  divided  the  net  estate  into  three  parts,  and  as- 
certained the  value  of  the  life  estates  of  each  of  the  three  children 
and  the  surviving  life  estates  of  the  wife  of  one  of  the  children  and 
the  husband  of  the  other,  and  reported  that  such  life  estates  were 

^=9For  oilier  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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taxable  at  the  rate  of  1  per  cent.  The  remainders  after  such  life  es- 
tates, amounting  to  $149,483,  he  reported  as  taxable  at  5  per  cent.  Un- 
der the  terms  of  the  decedent's  will  the  remainders  after  the  life  es- 
tates of  the  two  children  who  die  first  must  necessarily  go  to  persons 
of  the  1  per  cent,  class.  When  the  first  of  the  decedent's  children  dies, 
his  or  her  share  will  go  to  his  or  her  issue,  subject  to  the  surviving 
life  estate  of  a  husband  or  wife;  and  if  there  is  no  issue,  then  the 
share  will  go  to  the  two  surviving  children  absolutely.  When  the 
second  child  dies,  his  or  her  share  will  go  to  his  or  her  issue,  subject 
to  the  surviving  life  estate  of  a  husband  or  wife ;  and  in  the  event 
of  there  being  no  issue  it  will  go  to  the  last  surviving  child  absolutely. 
It  is  evident,  therefore,  that  two  of  the  remainders  cannot  in  any  con- 
tingency pass  to  persons  of  the  5  per  cent,  class,  and  the  order  was 
incorrect  in  assessing  a  tax  on  such  remainders  at  5  per  cent. 

It  is  true  that  in  the  event  of  the  three  children  dying  at  the  same 
moment  a  different  disposition  would  be  made  of  the  estate.  But 
the  statute  is  to  be  construed  as  relating  to  the  ordinary  course  of 
natural  events  and  not  to  extraordinary  occurrences  such  as  the  simul- 
taneous death  of  three  members  of  a  family.  It  is  obvious,  however, 
that  the  last  survivor  of  the  three  children  may  die  without  issue^  and 
in  that  event  his  or  her  share  may  go  to  the  issue  of  the  decedent's 
sister;  that  is,  persons  of  the  5  per  cent,  class.  One  of  the  remain- 
ders, therefore,  is  taxable  at  5  per  .cent,  but  as  it  is  impossible  to 
ascertain  by  mathematical  calculation  which  one  of  the  three  children 
will  survive  the  other  two,  it  cannot  be  definitely  determined  which 
of  the  remainders  should  be  taxed  at  5  per  cent. 

[2]  While  the  statute  has  made  no  provision  for  a  case  of  this  kind, 
it  has  indicated  by  analogy  a  procedure  which  may  be  followed.  The 
statute  provides  that  the  value  of  life  estates  must  be  ascertained  by 
the  state  superintendent  of  insurance  in  accordance  with  the  mortality 
tables  used  in  that  department,  and  a  tax  is  assessed  on  the  value  of 
the  life  estate  as  thus  ascertained,  irrespective  of  the  actual  duration 
of  life.  According  to  these  tables  the  youngest  of  the  three  children 
has  the  greatest  probability  of  surviving.  As  Annie  K,  Hutton  is  the 
youngest  of  decedent's  three  children,  it  will  be  assumed  for  the  pur- 
pose of  the  transfer  tax  that  she  will  survive  her  brother  and  sister, 
and  the  remainder  after  her  life  estate  should  be  taxed  at  the  rate  of 
5  per  cent. 

The  order  fixing  tax  will  be  modified  accordingly. 
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(173  App.  Div.  829) 

CHELSEA  EXCH.  BANK  et  aL  v.  TRAVELERS'  INS.  00. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Attachment  ^=>224— Right  ot  Judgment  Obeditob  to  Net  Equitt  in 

Lapsed  Lira  Policy. 

Complaint  In  action  in  aid  of  attachment  by  Judgment  creditor,  the 
property  levied. on  being  the  "cancellation  value*'  of  lapsed  life  Insur- 
ance policies,  Insured's  wife  being  the  beneficiary,  subject  to  right  to 
revoke  designation,  was  demixrrable,  where  It  failed  to  show  how  the 
''net  equity"  claimed  was  arrived  at,  or  that  there  was  any  policy  pro- 
vision under  which  any  sum  became  payable  to  Insured  upon  lapse  of 
policies,  or  by  which  the  interest  of  the  beneficiary  ceased  or  became  ex- 
tinguished, or  that  the  policies  could  be  surrendered,  or  in  whose  pos- 
session they  were. 

[Ed.  Note. — For  other  cases,  see  Attachment,  Cent  Dig.  fi  769-778; 
Dec.  Dig.  «=s>224.] 

2.  Insurance   ^=»59() — Proceeds — ^Rioht   of   Judgment   Creditor   to   Net 

Equity  in  Lapsed  Policy. 

The  rule  in  bankruptcy  that  the  trustee  succeeds  to  the  rights  of  the 
bankrupt  In  life  insurance  policies,  including  the  reserved  right  to  change 
the  beneficiary,  does  not  apply  to  case  of  a  creditor  seeking  to  subject 
insured's  policy  interest  to  his  Judgment,  in  which  case  plaintiff  can 
only  reach  the  insured's  property. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §|  1479,  1482, 
1485;   Dec  Dig.  <$=>590.] 

8.  Parties  ^=>75(6) — ^Defect  of  Parties — Answer. 

Under  Code  Civ.  Proc.  §  488,  subd.  6,  providing  that  defendant  may 
demur  to  the  complsdnt  where  defect  of  parties  appears  on  its  face,  and 
section  498,  providing  that,  where  the  defects  specified  under  section 
488  do  not  appear  on  the  face  of  the  complaint  the  objection  may  be 
taken  by  answer,  objection  to  defect  of  parties  can  be  taken  by  answer 
only  where  that  defect  does  not  appear  on  the  face  of  the  complaint 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  §  115;  Dec.  Dig. 
«=s>75(6).] 

4.  Pleading  ^s»2(>4(5) — ^Demurrer  to  Answer  Good  in  Part. 

An  answer,  good  in  part  because  of  denials,  is  not  demurrable. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §  488;   Dec.  Dig. 
«s>204(5).] 

5.  Pleading  «=»217(1)— Demurrer — ^EFmEcr — Reaching  Baox. 

A  demurrer  searches  the  record  for  the  first  fault  in  pleading,  and 
reaches  back  to  condemn  the  first  pleading  defective  In  substance,  be- 
cause he  who  does  not  so  plead  as  to  invite  an  Issue  cannot  compel  his 
adversary  so  to  plead  as  to  accept  it. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ig  537,  540,  541, 
544-547;    Dec.  Dig.  <&=>217(1).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Chelsea  Exchange  Bank  and  others  against  the  Trav- 
elers' Insurance  Company.  From  an  order  sustaining  plaintiff's  de- 
murrer to  the  first  separate  defense,  defendant  appeals.  Order  revers- 
ed, and  demurrer  overruled. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHUN, 
SCOTT,  and  DOWLING,  JJ. 

William  J.  Moran,  of  New  York  City,  for  appellant 
W.  W.  Shaw,  of  New  York  City,  for  respondents. 

CssFor  otHer  caaea  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
leON.T.S.— 15 
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BOWLING,  J.  [J]  This  is  an  action  in  aid  of  an  attachment.  The 
complaint  sets  forth  that  in  an  action  brought  in  the  Supreme  Court, 
New  York  County,  by  the  Chelsea  National  Bank  against  Alfred  H. 
Motley,  Jr.,  a  warrant  of  attachment  was  duly  issued  on  September  16, 
1914,  in  the  sum  of  $1,101.25,  which  was  duly  served  on  defendant; 
the  property  levied  upon  consisting  of  an  indebtedness  of  defendant  to 
said  Motley  in  the  sum  of  $1,281.63,  "being  the  cancellation  value  of 
two  certain  policies  issued  by  the  Tra\;elers'  Insurance  Company  upon 
the  life  of  Alfred  H.  Motley,  Jr.,  being  Nos.  128565  and  164700,  re- 
spectively, and  a  demand  upon  said  tihe  Travelers*  Insurance  Com- 
pany to  the  said  Alfred  H.  Motley,  Jr."    It  is  further  alleged : 

**That  in  response  to  said  service  of  warrant  of  attachment  and  demand 
said  defendant  the  Travelers'  Insurance  Company  duly  made  and  delivered 
to  the  said  sheriff  a  certificate  setting  forth  that  the  said  defendant  then  held 
the  sum  of  about  $1,281.63,  being  the  cancellation  or  surrender  value  of  two 
certain  life  insurance  policies  upon  the  life  of  said  Alfred  H.  Motley,  Jr., 
but  claiming,  however,  that  the  said  property  did  not  belong  wholly  to  the 
said  Alfred  H.  Motley,  Jr.  A  copy  of  said  certificate,  furnished  by  the  said 
defendant  to  the  said  sheriff  of  the  county  of  New  York,  is  hereto  annexed, 
marked  'Exhibit  A'  and  made  a  part  hereof,  as  though  Incorporated  herein." 

The  various  steps  taken  in  the  action  are  then  recited,  culminating 
in  judgment  against  Motley  on  December  14,  1914,  and  the  issuance  of 
execution  to  the  sheriff  of  the  county  of  New  York,  which  still  re- 
mains in  his  hands  and  is  as  yet  unsatisfied.  The  complaint  tlien  sets 
forth  the  issuance  of  the  two  policies  of  insurance  by  the  defendant  on 
the  life  of  said  Motley,  copies  of  which  are  annexed  to  and  made  a  part 
of  the  complaint.  By  the  first  of  these  the  principal  was  made  pay- 
able to  Lucy  B.  Motley,  the  wife  of  the  insured,  as  beneficiary,  or  to 
such  other  persons  as  might  be  designated  by  the  insured,  as  provided 
in  said  policy,  and  in  the  event  of  the  prior  death  of  the  said  benefi- 
ciary, or  any  other  designated  beneficiary,  then  the  amount  of  said 
policy  should  be  paid  to  the  executors,  administrators,  or  assigns  of 
the  insured.  Motley  changed  his  beneficiary  so  as  to  make  the  policy 
payable  directly  to  his  executors,  administrators,  or  assigns,  and  there- 
after again  changed  it  so  as  to  make  it  payable  to  Lucy  B.  Motley,  the 
wife  of  the  insured,  with  the  proviso,  however,  that  if  the  death  of  the 
said  beneficiary  should  occur  prior  to  that  of  the  insured,  then  such 
insurance  should  go  to  the  executors,  administrators,  or  assigns  of  the 
msured.  In  and  by  such  designation  the  right  was  also  reserved  to  re- 
voke said  designation,  and,  subject  to  the  consent  of  the  company, 
to  nominate  a  new  beneficiary.    It  is  then  alleged : 

"That  in  and  by  said  policy  second  above  mentioned,  marked  'Exhibit  C/ 
dated  March  1,  1906,  it  was  provided  that  the  principal  thereof  should  be 
paid  to  the  executors,  administrators,  or  assigns  of  the  insured.  That  there- 
after and  on  or  about  the  4th  day  of  March,  1908,  the  beneficiary  named  In 
said  poUcy  was  thereafter  changed  by  the  insured  with  the  consent  of  the 
defendant  herein,  whereby  said  policy  was  made  payable  directly  to  Lucy  B. 
Motley,  the  wife  of  the  insured,  with  the  proviso  that,  if  the  said  beneficiary 
should  die  before  the  insured,  then  the  policy  should  be  paid  to  the  executors, 
administrators,  or  assigns  of  the  insured.  That  in  and  by  said  designation 
the  right  was  also  reserved  to  the  insured  to  revoke  said  designation,  and, 
subject  to  the  consent  of  the  company,  to  nominate  a  new  beneficiary. 

'*(17)  That  in  the  month  of  July,  1913,  both  of  said  poUcies  above  mentioned 
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lapsed  because  of  the  failure  on  the  part  of  the  insured  to  pay  the  premiums 
due  thereon,  and  that  thereafter,  and  on  or  about  the  28th  day  of  July,  1914, 
said  policies  were  both  duly  canceled  by  the  said  the  Travelers'  Insurance 
Company,  at  which  time  there  remained  a  net  equity  of  $744  on  the  policy 
No.  128566  first  above  mentioned  and  a  net  equity  of  $537.63  on  the  policy 
No.  164700  second  above  mentioned. 

"(18)  That  the  sum  of  |1,281.63,  being  the  cancellation  or  surrender  value 
of  said  policies  above  mentioned,  remains  in  the  hands  of  the  defendant  and 
is  now  held  by  it 

''(19)  That  by  reason  of  the  cancellation  of  said  policies  of  life  insurance 
upon  the  life  of  Alfred  H.  Motley,  Jr.,  as  aforesaid,  the  said  defendant,  the 
Travelers'  Insurance  CJompany,  on  or  about  the  28th  day  of  July,  1914,  be 
came  indebted  to  the  said  Alfred  H.  Motley,  Jr.,  in  the  sum  of  $1,281.63,  and 
was  so  indebted  to  the  said  Alfred  H.  Motley,  Jr.,  on  the  16th  day  of  Sep- 
tember, 1915,  at  the  time  of  the  service  upon  It  of  the  attachment  in  the  ac- 
tion of  Chelsea  Exchange  Bank  against  Alfred  H.  Motley,  Jr." 

The  certificate  of  defendant,  given  on  the  service  of  the  attachment, 
annexed  to  the  complaint  as  Exhibit  A,  shows  that  both  the  policies  in 
question  lapsed  for  failure  to  pay  the  premiums  thereon  and  were  can- 
celed on  July  28,  1914,  "at  which  time  there  remained  a  net  equity  of 
$744  under  No.  128565  and  a  net  equity  of  $537.63  under  No.  164700; 
that  there  is  nothing  due  by  this  company  solely  to  the  said  Alfred  H. 
Motley,  Jr." 

[2]  The  copies  of  the  policies  attached  to  the  complaint  as  Exhibits 
B  and  C  contained  provisions,  in  case  of  default  in  payment  of  premi- 
ums after  the  second  year,  for  the  automatic  extension  of  insurance  for 
certain  terms,  and  for  paid-up  policies  upon  surrender  of  the  original 
policies.  They  also  contained  tables  showing,  for  the  end  of  each  year 
of  the  policies'  life,  the  term  of  such  automatic  extension,  the  amount 
of  paid-up  insurance  obtainable,  the  cash  surrender  value,  and  the  loan 
value.  The  complaint  is  entirely  silent  upon  the  manner  in  which  the 
so-called  "net  equity"  in  the  policies  was  arrived  at,  nor  is  any  provi- 
sion of  the  policies  quoted  under  which  that,  or  any  other  sum,  be- 
came payable  to  the  insured  upon  the  lapse  of  the  policies,  or  by  which 
the  interest  of  the  beneficiary  therein  ceased  or  became  extinguished. 
There  are  no  allegations  in  the  complaint  from  which  it  can  be  found 
that  defendant  is  under  a  present  legal  duty  to  pay  any  one  any  sum 
whatever.  It  does  not  appear  from  the  complaint  in  whose  possession 
the  policies  are,  or  that  they  can  be  surrendered  to  the  defendant.  For 
aught  that  appears  in  the  complaint  the  beneficiary,  Lucy  B.  Motley, 
still  has  an  interest  in  the  poHcies  and  is  a  necessary  party  to  any  deter- 
mination of  the  rights  of  the  parties  in  and  under  them.  The  cases 
cited  by  plaintiffs  arising  in  bankruptcy  cases  have  no  application  here, 
for  in  the  former  the  trustee  in  bankruptcy  succeeded  to  all  the  rights 
of  the  bankrupt,  including  the  reserved  right  to  change  the  beneficiary, 
whidi  is  not  the  case  here,  where  plaintiffs  can  only  reach  the  insured's 
property,  and  the  wife  is  still  the  designated  beneficiary. 

[3-5]  The  defendant,  for  a  first,  separate,  and  complete  defense, 
repealing  all  the  denials  of  its  main  defense,  set  up : 

'That  there  is  a  defect  of  parties  herein,  In  that  neither  the  assured  nor 
the  beneficiary  under  the  policies  referred  to  in  the  complaint  herein  has  been 
made  a  party  to  this  action." 
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To  this  separate  defense  the  plaintiff  demurred  as  insufficient  As 
the  defect  in  parties  plaintiff  appeared  upon  the  face  of  the  complaint, 
the  defendant's  proper  remedy  was  by  demurrer.  Code  Civ.  Proc.  § 
488,  subd.  6.  It  is  only  where  that  defect  does  not  appear  on  the  face 
of  the  complaint  that  the  objection  may  be  taken  by  answer.  Id.  § 
498.  The  objection  is  waived  only  when  it  is  taken  neither  by  demur- 
rer nor  answer.  Id.  §  499.  But  the  plaintiffs  are  in  no  position  to 
raise  the  question  by  demurrer  to  the  separate  answer,  as  the  latter 
incorporates  denials  which  make  it  proof  against  demurrer,  and  the 
plaintiffs  cannot  demur  to  only  a  part  thereof.  Wiener  v.  Boehm, 
126  App.  Div.  703,  111  N.  Y.  Supp.  126.     Furthermore: 

"The  rule  is  that  on  demurrer  to  an  answer  for  insufficiency  the  defendant 
may  attack  the  complaint  on  the  ground  that  It  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  *  *  ♦  A  demurrer  searches  the  rec- 
ord for  the  first  fault  In  pleading,  and  reaches  back  to  condemn  the  first 
pleading  that  Is  defective  In  substance,  because  he  who  does  not  so  plead  as 
to  Invite  an  Issue  cannot  compel  his  adversary  to  so  plead  as  to  accept  It." 
Baxter  v.  McDonnell,  154  N.  T.  436,  48  N.  E.  817;  John  H.  Parker  Ck).  v. 
City  of  New  York,  110  App.  Dlv.  360,  97  N.  Y.  Supp.  200. 

As  the  separate  defense  incorporated  denials  which  made  it  good 
against  demurrer,  and  as  the  complaint  herein  does  not  set  forth  a 
good  cause  of  action  against  defendant,  the  order  appealed  from  will 
be  reversed,  with  $10  costs  and  disbursements,  and  the.  demurrer  to 
the  separate  defense  overruled,  with  $10  costs.  Order  filed,  AU  con- 
cur. 


(96  Misc.  Kep.  27) 

KINGSLEY  V.  POUNDS,  Borough  President 
(Supreme  Court,  Special  Term,  Kings  Ck>unty.    June,  1916.) 

1.  MUNICIPAI.      COBPOBATIONB      ^=»663(3)—STBBET8—PaRKWATS— EIGHTS      OF 

ABUTTiNa  Owners. 

If  persons  seek  to  destroy  trees  or  shrubbery  In  the  parkway  In  a 
dty  street,  without  authority  from  the  dty.  an  abutting  owner  may  have 
redress  by  enjoining  threatened  acts,  or  In  damages  for  those  executed. 

[Ed.  Note.— For  other  cases,  see  Mimldpal  CJorporations,  Cent  Dig.  § 
1440;    Dec.  Dig.  <d=»663(8).] 

2.  Municipal   Cobpobations   «=»671(10) — ^Stbbkts — ^Pabk ways— Eights    or 

Abutting  Ownbbb.  ^,      ^    ^ 

Since  the  president  of  the  borough  has  power,  under  Greater  New  York 

Charter  (Laws  1901,  c.  466)  t  383,  to  Issue  permits  for  moving  buUdings, 

and  It  Is  his  duty  to  do  so  under  city  ordinances,  an  abutting  owner 

cannot  enjoin  Issuance  thereof. 
[Ed.  Note.— -For  other  cases,  see  Municipal  (Corporations,  Cent  Dig,  t 

1449;   Dec.  Dig.  «=»671(10).l 

8.  Injunction  «=»74 — Official  Acts.  ,      «_.  ,  ^  .., 

Public  officials  cannot  be  enjoined  from  performing  their  omdal  duties, 
unless  the  ads  threatened  by  them  would  be  without  authority,  or  in 
violation  of  law. 
[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {§  142, 150;  Dec. 

Dig.  <S=»74.] 

^=s>For  other  cases  see  same  topic  ft  KBT-NUMBEH  In  all  Kex-Numbered  Digests  ft  Indexes 
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4.  Municipal  Cobpobations  «s»902—Stbisec8—Pabkwat8— Bights  or  Abxtt- 

TINQ  OWNEBS. 

A  taxpayer's  action  will  not  He  to  enjoin  action  of  the  president  of  the 
borough,  where  there  is  no  claim  that  the  act  would  be  illegal,  or  that 
there  is  fraud,  corruption,  or  wrongdoing. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporations,  Cent.  Dig.  t 
2157 ;  Dec  Dig.  «=»992.] 

Suit  for  injunction  by  Charles  F.  Kingsley  against  Lewis  H.  Pounds, 
President  of  the  Borough  of  Brooklyn.  On  motion  for  temporary  in- 
junction pending  trial.    Motion  denied. 

Henry  E.  Heistad,  of  Brooklyn,  for  plaintiff. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Edward  A.  Fresh- 
man, of  Brooklyn,  of  counsel),  for  defendant  borough  president. 
George  W.  Titcomb,  of  Brooklyn,  for  intervening  defendants. 

CROPSEY,  J.  Pending  the  trial  of  the  action,  the  plaintiff  seeks 
to  enjoin  the  borough  president  from  issuing  a  permit  for  the  removal 
of  two  frame  houses  now  located  on  Avenue  H  in  the  borough  of 
Brooklyn  to  any  other  place.  The  relief  sought  upon  this  motion  is 
identical  with  that  demanded  in  the  complaint.  Plaintiff  does  not  claim 
that  the  borough  president  is  without  power  to  grant  the  permit,  or 
that  it  would  be  illegal  if  he  did  so.  Nor  does  the  plaintiff  allege  any 
fraud  or  bad  faith,  or  anything  approaching  fraud  or  bad  faith,  in  con- 
nection with  the  borough  president's  duties  concerning  the  permit  in 
question.  The  complaint,  like  this  motion,  is  predicated  solely  upon  the 
claim  that,  if  the  permit  is  granted,  the  trees  and  shrubs  in  the  parking 
in  the  center  of  Avenue  H  for  the  distance  of  a  block  and  a  half  (the 
distance  the  houses  would  be  moved  along  that  avenue),  would  be  de- 
stroyed. Plaintiff  claims  that  he  and  o3ier  property  owners  in  the 
neighborhood  would  be  injured  and  their  property  depreciated  in  value. 

[1-3]  The  action  is  not  a  taxpayer's  action,  but  is  brought  by  the 
plaintiff  in  his  capacity  as  an  abutting  owner.  If  the  intervening 
defendants  or  others  sought  to  destroy  the  trees  or  shrubs  in  the  park- 
ings in  question  without  the  authority  of  the  city,  the  plaintiff  without 
question  could  have  redress,  either  by  enjoining  the  threatened  acts 
or  in  an  action  for  damages  if  they  had  taken  place.  Lane  v.  Lamke, 
53  App.  Div.  395,  65  N.  Y.  Supp.  1090;  Donahue  v.  Keystone  Gas 
Co.,  181  N.  Y.  313,  73  N.  E.  1108,  70  L.  R.  A.  761,  106  Am.  St. 
Rep.  549.  And  those  are  the  authorities  upon  which  the  plaintiff  re- 
lies, but  they  do  not  support  his  contention  here  made,  for  he  now 
seeks  to  prevent  a  public  official  from  granting  a  permit  which  con- 
cededly  he  has  the  power  to  issue  (section  383  of  the  charter),  and 
which  it  may  well  be  his  duty  to  issue  (chapter  23,  art.  13,  §  144,  of 
the  Ordinances  of  the  City;  Western  N.  Y.  &  Pa.  T.  Co.  v.  Still- 
man,  143  App.  Div.  717,  718,  128  N.  Y.  Supp.  363). 

The  very  authorities  relied  upon  by  the  plaintiff  recognize  that  the 
city  officials  could  do  the  act  which  a  third  party  could  be  enjoined 
from  doing,  and  that  the  plaintiff  has  no  redress  where  the  act  is 
done  pursuant  to  proper  authority.  In  Lane  v.  Lemke,  53  App.  Div. 
395,  397,  65  N.  Y,  Supp.  1090,  1091,  the  court  said: 

^s»For  otber  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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"It  Is  not  denied  that  an  adjacent  owner  may  recover  In  trespass  against  one 
who  ^oithout  official  authority  destroy?  shade  trees  in  a  street  in  front  of  his 
premises." 

And  in  Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313,  317,  73  N.  E. 
1108,  1109  (70  L.  R.  A.  761,  106  Am.  St.  Rep.  549),  the  court  said: 

"It  is  to  be  observed  that  we  are  not  dealing  with  a  question  arising  between 
an  abutting  owner  and  the  dty  authorities,  for  in  such  a  case  the  rights  of 
the  latter  are  paramount,  so  long  as  the  road  is  kept  open  and  unobstructed. 
♦  ♦  ♦  It  is  not  the  question  which  might  have  arisen  when  the  defendant 
many  years  ago  laid  its  pipes  in  the  street,  if  it  had  then  been  necessary  to 
cut  the  trees  which  are  the  subject  of  this  action  in  order  to  do  the  work 
properly,  and  they  had  been  cut  for  that  purpose  with  the  approval  of  the  city 
authorities,    *    ♦    ♦ " 

181  N.  Y.  320,  73  N.  E.  1110  (70  L.  R.  A.  761,  106  Am.  St.  Rep. 
549): 

"So  long  as  a  hitching  post  or  a  shade  tree  is  physically  and  legally  a  part 
of  the  street,  he  [the  abutting  owner]  is  entitled  to  all  the  special  beneflts 
which  flow  therefrom  to  his  lot,  free  from  interference  by  a  wrong-doer,  but 
subject  to  removal  by  the  mwnidpal  government.  *  *  *  Aa  they  [abutter's 
rights]  are  dependent  upon  the  street  and  cannot  exist  without  it,  they  are  a 
part  of  it,  and  thus  become  *an  integral  part  of  the  estate*  of  the  abutting 
owner,  subject  to  interference  by  no  one  except  the  representatives  of  the 
public:* 

As  concededly  the  borough  president  has  the  power  to  issue  the  per- 
mit, and  as  the  right  to  move  buildings  through  the  streets  of  the 
city  is  clearly  recognized  by  the  Code  of  Ordinances,  there  seems  to 
be  no  basis  for  plaintiff's  contention  that  the  borough  president  should 
be  enjoined.  The  rule  is  that  public  officials  cannot  be  enjoined  from 
performing  their  official  duties,  unless  the  acts  threatened  by  them 
would  be  without  authority  or  in  violation  of  law.  People  v.  N.  Y. 
Canal  Board,  etc.,  55  N.  Y.  390,  393;  Davis  v.  .Am.  Soc,  etc.,  75 
N.  Y.  362,  369;  People  ex  rel.  Negus  v.  Dwyer,  90  N.  Y.  402,  409; 
Wright  V.  Shanahan,  149  N.  Y.  495,  502,  14  N.  E.  74. 

[4]  Even  if  this  were  a  taxpayer's  action,  it  would  not  lie,  for  not 
only  is  there  no  claim  that  the  act  of  the  borough  president  would  be 
illegal,  but  there  is  no  claim  of  any  fraud  or  corruption  or  wrong- 
doing. Without  such  allegation  and  proof,  there  is  no  basis  for  a 
taxpayer's  action.  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280,  288,  26 
N.  E.  263;  Rogers  v.  O'Brien,  153  N.  Y.  357,  47  N.  E.  456;  Sheehy 
V.  McMillan,  26  App.  Div.  140,  143,  49  N.  Y.  Supp.  1088.  ^ 

The  plaintiff  would  seem  to  be  without  remedy,  even  if  the  re- 
sults of  moving  the  houses  should  be  as  unfortunate  and  as  lasting  as 
he  claims.  But  it  is  reassuring  to  find  in  defendant's  papers  the  affi- 
davit of  a  competent  landscape  gardener,  \yho  states  he  has  carefully 
examined  the  location,  and  that  it  would  be  necessary  to  remove  only 
a  few  of  the  trees  and  larger  shrubs,  and  that  those  so  removed  can 
be  replaced  without  injury,  if  the  work  is  done  by  a  competent  per- 
son. It  is  true  plaintiff's  papers  contain  the  opposite  contention,  and 
it  might  be  difficult  for  the  court,  were  it  necessary  so  to  do,  to  de- 
cide this  question,  unless  the  court's  personal  experience  could  be 
considered. 

The  borough  president  sets  forth  fully  the  terms  upon  which  the 
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permit  will  be  issued.  This  will  require  the  houses  to  be  moved  over 
the  parking  in  question  at  an  elevation  of  at  least  three  feet,  and  tliat 
notliing  shall  be  permitted  to  rest  upon  the  parking,  that  the  trees, 
plants,  and  shrubs  which  might  be  injured  must  first  be  removed, 
under  the  supervision  of  a  competent  gardener,  to  be  named  in  the 
permit,  and  be  replaced  immediately  after  the  passage  of  the  houses, 
and  that  all  damage  done  shall  be  immediately  repaired,  and  the  street 
and  strip  of  parking  restored  to  their  original  condition.  To  secure 
this,  a  bond  in  a  proper  amount  will  be  required.  There  seems  to  be 
no  real  ground  for  apprehension  of  permanent  impairment  of  the 
beauty  of  the  street.  The  borough  president  has  it  in  his  power  to 
attach  any  reasonable  conditions  to  the  issuance  of  the  permit,  so  the 
integrity  and  beauty  of  the  highway  need  not  be  affected,  except  tem- 
porarily. That  such  conditions  will  be  imposed  as  to  make  this  re- 
sult sure  seems  to  be  established  by  the  borough  president's  affidavit. 
While  the  legal  question  may  not  be  aflFected,  and  while  the  plaintiff 
might  be  without  remedy,  even  if  such  conditions  were  not  imposed, 
it  is  gratifying  to  know  that  there  will  be  no  lasting  or  permanent  dis- 
figurement or  lessening  of  beauty  of  the  parkings  in  question. 

Avenue  H  in  that  section  is  a  beautiful  thoroughfare,  as  the  photo- 
graphs show  and  as  the  court  personally  knows.  It  would  be  regret- 
table if  its  beauty  were  to  be  lastingly  lessened.  There  seems  to  be 
no  reasonable  fear  of  such  an  unfortunate  result.  But,  even  if  thei^ 
were,  the  power  to  issue  the  permit  exists,  and  the  borough  president 
could  not  be  enjoined,  for  any  reasons  stated  in  the  motion  papers, 
from  exercising  his  power. 

The  motion  must  be  denied. 


(173  App.  I>lv.  809) 

GEORGI  v.  TEXAS  00. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1,  PRlNCrPAL  AND  AGENT  <&=»145(4) — RELATIONS  WITH  ThIBD  PeBSONS— REM- 

EDIES or  Pabties— Election. 

Wliere  a  creditor  has  taken  judgment  and  filed  proof  in  bankruptcy 
against  an  agent,  this  does  not  constitute  an  election  to  hold  the  agent 
and  to  release  the  undisclosed  principal,  unless  the  creditor  had  full 
knowledge  of  the  relation  at  the  time  of  taking  his  proceedings. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §  499 ; 
Dec.  Dig.  <S=>145(4).] 

2.  Principal  and  Agent  ^=>145(4) — Relations  with  Thibd  Persons — Rem- 

edies OF  Parties — Election. 

Where,  in  the  course  of  an  action,  it  is  brought  out  that  defendant  in 
the  transaction  in  controversy  is  an  agent  of  a  hitherto  imdlsclosed  prin- 
cipal, and  thereupon  the  claim  is  presented  to  the  principal,  who  repUes 
that  any  agreement  with  the  agent  to  pay  the  claim  in  question  was  in 
consideration  of  an  undertaking  by  the  agent  which  has  not  been  ob- 
served, such  reply,  being  evasive  and  tending  to  throw  doubt  on  the  ex- 
istence of  the  relation,  prevented  the  taking  of  Judgment  by  plaintiff  and 
the  presentation  of  a  claim  in  bankruptcy  against  the  agent  from  oper- 

4=9For  other  caaeB  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digesu  ft  Indexes 


Digitized  by 


GooQle 


2S2  160  NBW  TORK  8UPPLBMBNT  (Sup.  Ct 

atlng  as  an  election  tx>  hold  tbe  agent  and  release  the  nndisclosed  prln< 
dpal. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  |  409 ; 
Dec.  Dig.  <&»145(4).] 

McLanghlin  and  Scott,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alfred  F.  Georgi  against  the  Texas  Company.  Froni  a 
judgment  for  plaintiff  on  a  directed  verdict,  and  from  an  order  denying 
a  new  trial  on  the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

James  L.  Nesbitt,  of  New  York  City,  for  appellant. 
Nathan  D.  Stern,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  sole  question  in  this  case  is  whether  the  defendant, 
the  Texas  Company,  can  be  held  as  an  undisclosed  principal  of  the 
American  Oilcloth  Company  in  the  business  transacted  with  the  plain- 
tiff. The  plaintiff  brought  an  action  against  the  American  Oilcloth 
Company,  and  prior  to  entering  judgment  the  information  was  placed 
before  them  that  the  Texas  Company  was  their  undisclosed  principal. 
Thereupon  the  attorney  for  the  plaintiff  wrote  to  the  Texas  Company 
demanding  payment  and  threatening  to  commence  suit.  Thereupon 
me  attorney  for  the  Texas  Company,  to  whom  the  letter  had  been  re- 
ferred, answered: 

"Any  agreement  which  the  Texas  Company  may  have  made  with  American 
Oilcloth  Company  to  pay  invoices  of  Standard  Paint  Company  was  in  con- 
sideration of  an  undertaking  by  American  Oilcloth  Company  which  has  not 
been  observed.  The  Texas  Company,  therefore,  cannot  entertain  the  claim 
of  your  client" 

[1,  2]  After  the  receipt  of  this  letter  the  plaintiff  entered  judgment 
against  the  American  Oilcloth  Company,  and  thereafter  filed  a  proof 
in  bankruptcy  against  it.  It  is  argued  by  the  appellant  that,  having 
proceeded  to  enter  judgment  and  to  strive  to  enforce  the  claim  through 
the  bankruptcy  court,  the  plaintiff  has  shown  an  election  to  hold  the 
agent  and  to  release  the  undisclosed  principal.  I  do  not  so  understand 
the  law.  An  election  can  only  be  predicated  upon  full  knowledge,  and 
the  letter  of  the  attorney  of  the  Texas  Company  is,  to  say  the  least, 
evasive,  and  tends  to  create  the  impression  that  there  was  some  agree- 
ment to  pay  bills  for  the  American  Oilcloth  Company  in  consideration 
of  some  undertaking  on  the  part  of  the  American  Oilcloth  Company 
which  had  not  been  observed ;  that  is,  that  the  transaction  was  not  that 
of  principal  and  agent,  but  rested  on  some  other  agreements  between 
the  parties. 

I  do  not  think  that,  where  the  party  has  sought  to  throw  doubt  upon 
the  existence  of  the  relation,  he  can  thereafter  come  into  court  and 
claim  that  the  party  had  full  knowledge.  If  they  desired  to  compel  the 
plaintiff  to  elect,  they  should  have  supplied  him  with  full  knowledge  of 
the  facts. 

It  is  not  necessary  in  this  case  to  enter  upon  a  consideration  of  the 
vexed  question  whether  the  recovery  of  a  judgment  against  the  agent 
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with  knowledge  of  the  existence  of  the  principal  would  constitute  an 
election  to  hold  the  agent  and  discharge  the  principal  (Cherrington  v. 
Burchell,  147  App,  Div.  16, 131  N.  Y.  Supp.  631),  or  whether  the  prin- 
cipal would  only  be  discharged  by  a  satisfaction  of  the  debt  (Beymer  v. 
BonsaD,  79  Pa.  298;  Cobb  v.  Knapp,  71  N.  Y.  348,  352,  27  Am.  Rep. 
51;  First  Nation^  Bank  v.  Wallis,  84  Hun,  376,  379,  32  N.  Y.  Supp. 
382;  affirmed  Id.,  156  N.  Y.  663,  50  N.  E.  1117;  Tew  v.  Wolfsohn, 
n  App.  Div.  454,  457,  79  N.  Y.  Supp.  286;  Meehen  on  Agency  [2d 
Ed.]  §  1759).  In  the  instant  case  it  was  not  shown  that  the  plaintiff 
had  such  knowledge  as  would  put  him  to  his  election.  It  was  shown 
upon  the  trial  that  the  defendant  was  the  principal  of  the  American 
Oilcloth  Company, 
The  judgment  and  order  should  be  affirmed,  with  costs. 

CLARKE,  P.  J.,  and  SMITH,  J.,  concur. 

McLaughlin,  J.  (dissenting).  Action  to  recover  from  the  appel- 
lant, as  an  tmdisclosed  principal,  the  purchase  price  of  certain  mer- 
chandise sold  to  the  American  Oilcloth  Company  by  the  plaintiff's  as- 
signor,  the  Standard  Paint  Company.  The  plaintiff's  assignor  elected, 
prior  to  bringing  this  action,  to  hold  the  oilcloth  company  for  the  pur- 
chase price.  The  facts  are  not  disputed.  The  paint  company,  on 
the  25th  of  July,  1914,  commenced  an  action  against  the  oilcloth  com- 
pany, in  New  Jersey,  to  recover  the  purchase  price  of  the  merchandise 
in  question.  An  answer  was  interposed  by  the  oilcloth  company,  which 
set  up  that  the  merchandise  for  which  the  recovery  was  sought  was 
ordered  by  the  oilcloth  company  as  agent  for  this  appellant.  After 
the  action  had  been  commenced,  the  attorneys  for  the  paint  company 
wrote  the  appellant  that  a  claim  for  the  purchase  price  of  the  mer- 
chandise had  been  placed  in  their  hands  for  collection,  and  inasmuch 
as  it  was  an  undisclosed  principal,  of  which  fact  they  had  just  become 
aware,  they  should  look  to  it  for  payment  of  the  bill,  and,  if  not  paid, 
action  would  be  commenced.  In  this  letter  reference  was  made  to  a 
letter  of  the  appellant  to  the  oilcloth  company,  directing  it  to  pur- 
chase* the  merchandise.  In  the  answer  to  this  letter  the  appellant  did 
not  dispute  the  statement  that  the  oilcloth  company,  in  making  the 
purchase,  acted  as  its  agent,  or  that  it  was  an  undisclosed  principal  in 
that  transaction.  AH  that  it  did  was  to  state  that  any  agreement  which 
it  had  with  the  oilcloth  company  **to  pay  invoices  of  Standard  Paint 
Company  was  in  consideration  of  an  undertaking  by  American  Oil- 
cloth Company,  which  has  not  been  observed,"  and  for  that  reason  the 
claim  would  not  be  entertained.  Had  the  appellant  been  sued  for  the 
purchase  price  of  the  merchandise  and  pleaded  the  facts  set  out  in  this 
letter,  it  would  not  have  constituted  a  defense,  since  the  agency  of 
the  paint  company  was  admitted. 

Judgment  was  entered  in  the  New  Jersey  action  on  the  13th  of  Oc- 
tober, 1914,  upon  which  execution  was  issued  and  returned  unsatisfied 
on  the  24th  of  the  same  month.  On  the  11th  of  March,  1915,  the  oil- 
cloth company  in  the  meantime  having  gone  into  bankruptcy,  the  paint 
company  filed  a  claim  in  the  bankruptcy  proceeding  against  the  l^nk- 
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rupt,  which  consisted  of  the  judgment  referred  to.  The  fact  is  not 
disputed  that  a  recovery  is  here  sought  upon  the  same  cause  of  action 
that  judgment  was  rendered  in  that  action.  Thereafter,  October  29, 
1915,  this  action  was  commenced  against  the  appellant.  At  the  con- 
clusion of  the  trial  the  defendant  moved  to  dismiss  the  complaint. 
The  motion  was  denied  and  an  exception  taken,  and  then  the  motion 
made  by  plaintiff's  attorney  to  direct  a  verdict  was  granted  and  an 
exception  also  taken.  Judgment  was  entered  upon  the  verdict,  from 
which,  and  an  order  denying  a  motion  for  a  new  trial,  this  appeal  is 
taken. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed  and  the 
complaint  dismissed.  The  plaintiff's  assignor — and  the  plaintiff  stands 
in  no  better  position  than  it  would — ^had  knowledge,  prior  to  the  time 
it  took  a  judgment  against  the  oilcloth  company,  that  in  making  the 
purchase  it  did  so  for  the  appellant,  which  was  the  principal  in  that 
transaction.  Having  this  knowledge,  it  was  put  to  an  election  whether 
it  would  take  a  judgment  against  the  agent  or  the  principal.  It  could 
not  enforce  its  claim  against  both.  When  it  took  a  judgment  against 
the  oilcloth  company — or,  if  not,  then  certainly  when  it  filed  a  claim 
for  the  judgment  in  the  bankruptcy  proceeding — it  conclusively  elected 
to  hold  the  agent  and  not  the  principal.  The  rule  is  tersely  stated  in 
Tuthill  V.  Wilson,  90  N.  Y.  423.    It  is: 

"The  vendor  could  not  enforce  his  claim  against  both  the  principal,  when 
discovered,  and  the  agents  who  contracted  in  his  behalf.  Granting  that  each 
was  liable,  both  were  not,  for  both  could  not  be  at  one  and  the  same  time, 
since  the  contract  could  not  be  the  personal  contract  of  the  agents,  and  yet 
not  their  contract,  but  that  of  the  principal.  The  vendor  had  a  choice  and 
was  put  to  his  election  [citing  cases].  The  rule  is  well  stated  In  Leake*s  Di- 
gest, 503,  504,  that  If,  after  discovery  of  the  principal,  the  creditor  elect 
to  hold  the  agent  liable,  and  act  accordingly  in  a  manner  to  affect  the 
principal,  he  would  be  precluded  from  afterward  charging  the  principal.  He 
has  the  right  of  election  as  to  which  of  them  he  will  hold  responsible,  but, 
having  once  made  an  election,  he  Is  bound  by  it'  '* 

Kingsley  v.  Davis,  104  Mass.  178,  is  directly  in  point.  There  an 
action  was  brought  against  an  agent  for  the  same  cause  of  action  upon 
which  an  action  was  subsequently  brought  against  the  principal.  The 
agent  made  default  in  answering,  and  judgment  was  rendered  against 
him,  execution  issued,  and  returned  unsatisfied.    It  was  held : 

"That  this  was  conclusive  evidence  of  an  election  to  resort  to  the  agent 
to  whom  the  credit  was  originally  given  and  is  a  bar  to  this  action  against 
the  principal." 

See,  also.  Ideal  Concrete  Co.  v.  National  Park  Bank,  159  App. 
Div.  344,  145  N.  Y.  Supp.  119;  Weil  v.  Raymond,  142  Mass.  206,  7 
N.  E.  860. 

In  Cherrington  v.  Burchell,  147  App.  Div.  16,  131  N.  Y.  Supp.  631, 
a  real  estate  broker  was  employed  to  procure  a  sale  of  real  property  by 
one  claiming  to  be  the  owner.  It  subsequently  appeared  that  the  land 
was  owned,  not  by  him,  but  by  his  wife,  for  whom  he  was  acting  as 
agent.  The  broker  brought  an  action  against  both  and  obtained  a 
judgment  against  them.  It  was  held  that  it  was  the  broker's  duty, 
after  learning  the  facts,  to  elect  whether  he  would  hold  the  husband 
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for  his  commissions  for  failure  to  disclose  the  principal,  or  the  wife 
for  the  acts  of  her  agent,  and,  not  having  made  this  election,  the  judg- 
ment was  reversed. 

Nor  do  I  think  McLean  v.  Sexton,  44  App.  Div.  520,  60  N.  Y.  Supp. 
871,  is  in  conflict  with  the  views  above  expressed.  In  that  case  action 
was  brought  to  foreclose  a  mechanic's  lien,  and  the  agent  and  undis- 
closed principal  were  both  made  parties.  The  defendant  demurred 
to  the  complaint  upon  the  ground,  among  others,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled,  and  on  appeal  the  judgment  was  affirmed;  the  court  hold- 
ing that  each  could  have  been  sued  in  a  separate  action,  and  there 
was  no  good  reason  why  both  could  not  be  sued  in  the  same  action. 
It  did  not  hold,  as  I  read  the  opinion,  that  a  judgment  might  be  taken 
against  both,  and,  if  that  fact  is  to  be  inferred  from  the  opinion,  then 
I  think  the  decision  is  in  conflict  with  the  rule  laid  down  by  the  Court 
of  Appeals  in  Tuthill  v.  Wilson,  supra,  as  well  as  the  decision  of  this 
court  in  Cherrington  v.  Burchell,  supra. 

I  am  of  the  opinion,  therefore,  upon  both  principle  and  authority, 
that  the  judgment  here  appealed  from  should  be  reversed,  and,  there 
being  no  dispute  as  to  the  facts,*  the  complaint  should  be  dismissed. 

SCOTT,  J.,  concurs. 


(173  App.  Dlv.  6t>o) 

BUMMELL  et  al.  v.  BLANCHARD  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    Jnly  10,  1916.) 

1.  Pleading  $=>279(4) — Supplemental  Complaint — When  Permissible. 

A  supplemental  complaint  is  limited  to  setting  forth  facts  oecnrring 
subsequent  to  commencement  of  the  action,  and  in  aid  of  the  original 
cause  of  action,  but  cannot  set  forth  an  entirely  new  and  independent 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {§  838,  830;  Dec. 
Dig.  <&»279(4).) 

2.  Pleading  ^=>279(4) — Supplemental  Complaint— New  Cause. 

Where  the  original  complaint  sought  replevin  of  goods  for  the  pur- 
chaser's fraud,  the  seller  could  not  file  supplemental  complaint  alleging 
agreement  after  purchaser's  bankruptcy  to  retransfer  title  to  the  seller; 
the  complaint  being  on  the  theory  that  the  purchaser  never  acquired 
title,  so  that  the  supplement,  which  impUed  that  title  was  In  the  pur- 
chaser, was  upon  a  new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {§  838,  830;  Dec. 
Dig.  «=»279(4).] 

Smith  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  Rummell  and  another  against  the  Bush  Terminal 
Company  and  George  A.  Alden  &  Co.,  in  which  Archibald  Blanchard 
and  others,  trustees  in  bankruptcy,  were  substituted  for  George  A. 

^ssFor  other  cases  see  same  topic  ft  KBT-NXJMBER  in  all  Key-Numbered  Digests  ft  Indexea 
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Alden  &  Co.  From  an  order  denying  motion  for  leave  to  serve  a 
supplemental  complaint,  plaintiffs  appeal.    Affirmed. 

See,  also,  167  App.  Div.  654,  153  N.  Y.  Supp.  159. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Milton  Dammann,  of  New  York  City,  for  appellants. 
Joseph  M.  Hartfield,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  Action  in  replevin  to  recover  200  cases  of 
shellac.  At  the  commencement  of  the  action  the  plaintiffs  executed 
the  usual  undertaking  and  took  the  shellac — which  they  still  have — 
into  their  possession.  The  present  defendants  were  subsequently  sub- 
stituted as  parties  defendants  and  an  amended  complaint  was  served, 
which  now  stands  as  the  complaint  in  the  action.  The  cause  of  action 
alleged  is  predicated  upon  the  fact  that  George  A.  Alden  &  Co.  ob- 
tained possession  of  the  shellac  by  fraud  from  the  plaintiffs,  who  for 
that  reason  were  entitled  to  rescind  the  contract  of  sale  and  recover 
the  goods.  The  proposed  so-called  supplemental  complaint  alleges 
that  in  March,  1914  (about  a  year  subsequent  to  the  time  the  action 
was  commenced,  and  George  A.  Alden  &  Co.  in  the  meantime  having 
gone  into  bankruptcy),  a  composition  in  bankruptcy  was  accepted  by 
the  creditors  of  record  and  the  bankrupts  were  discharged ;  that  after 
George  A.  Alden  &  Co.  had  been  adjudicated  bankrupts,  and  prior 
to  the  settlement  with  the  creditors  of  record  in  the  bankruptcy  pro- 
ceeding, an  agreement  was  entered  into  between  the  plaintiffs  and 
Alden  &  Co.,  which  provided  that  plaintiffs  should  retain  the  owner- 
ship and  possession  of  the  shellac  and  waive  all  claims  against  Alden 
&  Co.  arising  out  of  the  latter's  failure  to  perform  the  contract  al- 
leged in  the  complaint;  that  the  schedules  in  bankruptcy  of  Alden  & 
Co.  did  not  list  the  shellac  as  an  asset,  nor  the  plaintiffs  as  creditors, 
and  by  reason  of  the  agreement  last  referred  to  the  plaintiffs  did  not 
file  their  claim  in  the  bankruptcy  proceeding,  nor  share  in  the  composi- 
tion. 

[1]  A  supplemental  complaint  is  limited  to  setting  forth  facts  oc- 
curring subsequent  to  the  commencement  of  the  action  and  in  aid  of 
the  original  cause  of  action.  It  cannot  be  made  the  means  of  setting 
forth  facts  constituting  an  entirely  new  and  independent  cause  of  ac- 
tion. Park  &  Sons  Co.  v.  Hubbard,  134  App.  Div.  468,  119  N.  Y. 
Supp.  347,  affirmed  198  N.  Y.  136,  91  N.  E.  261 ;  Ufayette  Trust 
Co.  V.  Peck,  133  App.  Div.  370,  117  N.  Y.  Supp.  336;  Bell  Telephone 
Co.  V.  Home  Telephone  Co.,  52  App.  Div.  13,  64  N.  Y.  Supp.  821. 

[2]  The  supplemental  complaint  is  not  in  aid  of  the  cause  of  action 
set  out  in  the  complaint.  The  facts  set  forth  in  the  supplemental  com- 
plaint, if  constituting  a  cause  of  action  at  all,  are  independent  of  and 
in  no  way  connected  with  the  cause  of  action  upon  which  a  recovery 
of  the  shellac  is  claimed.  Under  the  complaint  the  plaintiffs  did  not 
have  a  valid  claim  against  the  bankrupts.  The  theory  of  the  complaint, 
as  indicated,  is  that  the  title  of  the  shellac,  by  reason  of  the  fraud  prac- 
ticed upon  the  plaintiffs,  was  not  in  Alden  &  Co.,  and  for  that  reason 
plaintiffs  had  a  right  to  rescind  the  contract  and  recover  possession 
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of  it.  If  the  title  were  in  Alden  &  Co.,  when  they  were  adjudicated 
bankrupts,  it  passed  to  the  trustees  in  bankruptcy.  If  the  title  were  in 
the  plaintiffs,  as  claimed  in  the  complaint,  then  the  agreement  set  forth 
in  the  supplemental  complaint  is  of  no  importance,  because  Alden  & 
Co.  could  not  give  what  they  did  not  have. 

The  allegation  that  the  plaintiffs  did  not  prosecute  their  claim  in 
the  bankruptcy  proceeding  is  of  no  importance,  because,  under  the  alle- 
gations of  the  complaint,  they  did  not  have  a  claim  which  they  could 
prosecute. 

I  think  the  order  is  right,  and  should  be  affirmed,  with  $10  costs  and 
disbursements. 

CLARKE,  P.  J.,  and  PAGE,  J.,  concur. 

SCOTT,  J.  (dissenting).  This  is  an  action  in  replevin.  The  amend- 
ed complaint  alleges :  That  on  or  about  January  27,  1913,  the  plain- 
tiffs and  certain  persons  trading  as  George  A.  Alden  &  Co.  entered 
into  a  contract  of  exchange,  which  provided  that  plaintiffs  would 
deliver  to  Alden  &  Co.  332  cases  of  shellac  to  be  paid  for  at  a  certain 
price*  Alden  &  Co.  undertook  to  return  332  cases  of  shellac  of  a 
similar  kind  in  the  month  of  June,  1913.  Pursuant  to  this  agreement 
plaintiffs  delivered  to  Alden  &  Co.  132  cases  of  shellac  and  received 
payment  therefor.  About  February  14,  1913,  plaintiffs  had  stored 
with  the  Bush  Terminal  Company  200  cases  of  shellac,  for  which  the 
Bush  Terminal  Company  had  issued  two  negotiable  warehouse  receipts. 
Pursuant  to  the  contract,  plaintiffs,  about  February  14,  1913,  delivered 
to  Alden  &  Co.  these  negotiable  receipts.  Alden  &  Co.  forwarded 
these  receipts  to  the  Bush  Terminal  Company,  requesting  that  they 
be  canceled  and  new  receipts  issued  in  the  name  of  Alden  &  Co.  While 
these  receipts  were  in  the  possession  of  the  Bush  Terminal  Company, 
Alden  &  Co.  failed.  That  Alden  &  Co.  falsely  represented  that  they 
were  solvent,  and  that  plaintiffs  made  the  contracts  relying  upon  the 
truth  of  the  representations  which  were  made  to  induce  plaintiffs  to 
make  the  contract.  Plaintiffs  thereupon  immediately  replevied  the 
warehouse  receipts  and  the  200  cases  of  shellac,  and  commenced  this 
action  against  the  Bush  Terminal  Company.  That  Alden  &  Co.  were 
adjudged  bankrupts,  and  their  trustees  in  bankruptcy  were  substituted 
as  defendants  in  this  action,  on  or  about  July  8,  1913. 

The  proposed  supplemental  complaint  alleges  that  a  composition  in 
bankruptcy  offered  by  Alden  &  Co.  about  March  27,  1914,  was  ac- 
cepted by  their  creditors  of  record,  and  that  the  defendants  were  dis- 
charged as  trustees  in  bankruptcy  of  Alden  &  Co.,  and  therefore  have 
no  interest  in  this  action.  It  is  further  alleged  that  subsequent  to 
February  27,  1913,  the  date  when  this  action  was  commenced,  and 
prior  to  May  IS,  1913,  an  agreement  was  made  between  the  plain- 
tiffs, Alden  &  Co.,  and  the  defendants,  providing  that  the  plaintiffs 
should  retain  possession  of  the  shellac  which  tiiey  had  heretofore 
replevied,  and  that  the  plaintiffs  would  waive  and  not  prove  any  claim 
against  Alden  &  Co,  in  the  bankruptcy  courts  for  the  failure  of  Alden 
ft  Co.  to  perform  the  contract  heretofore  referred  to.     It  is  then 
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alleged  that  the  schedules  filed  by  Alden  &  Co.  did  not  sdiedule  the 
200  cases  of  shellac  involved  in  this  action  as  an  asset  of  Alden  & 
Co.  and  did  not  schedule  the  plaintiffs  among  the  creditors  of  Alden 
&  Co.,  and  that  the  plaintiffs  did  not  share  in  the  composition  offered 
by  Alden  &  Co. 

All  of  the  facts  set  forth  in  the  supplemental  complaint  occurred 
subsequent  to  the  commencement  of  this  action.  It  is  true  that  they 
were  known  to  the  plaintiffs  prior  to  the  service  of  the  last  amended 
complaint,  but,  having  occurred  subsequent  to  the  commencement  of 
the  action,  they  could  not  properly  have  been  incorporated  in  the 
amended  complaint,  as  stated  by  Mr.  Justice  McLaughlin  in  Milliken 
v.  McGarrah,  164  App.  Div.  110,  149  N.  Y.  Supp.  484: 

"Facts  arising  after  the  commencement  of  an  action  may  properly  be  set 
up  in  a  supplemental  pleading.  The  difference  between  an  amended  and  a 
supplemental  pleading  is  pointed  out  in  Horowitz  v.  Goodman,  112  App,  Div. 
13  [98  N.  Y.  Supp.  53.]  The  plaintiff  could  not  properly  set  out  in  an 
amended  pleading  the  facts  which  he  here  desires  to  plead.  That  could  only 
be  done  by  a  supplemental  complaint.  The  plaintiff,  therefore,  properly 
amended  his  pleading,  and  omitted  therefrom  facts  which  had  occurred  sub- 
sequent to  the  time  that  the  original  complaint  was  served,  and  after  the 
amended  pleading  had  been  served  set  up  the  other  facts  in  a  supplemental 
complaint.  Applications  for  leave  to  serve  an  amended  or  supplemental 
pleading,  where  the  other  party  cannot  be  injured  thereby,  are  granted 
almost  as  a  matter  of  course,  to  the  end  that  the  parties  to  the  litigation 
may  have  an  opportunity  to  raise  and  have  determined  such  questions  as 
they  may  think  affect  their  respective  interests.  Merrihew  v.  Kingsbury,  150 
App.  Div.  40  [134  N.  Y.  Supp.  452]." 

This  being  an  action  in  replevin,  the  question  to  be  determined  by 
the  court  is  the  right  to  tlie  immediate  possession  of  the  shellac.  The 
proposed  supplemental  complaint  alleges  that  the  defendants,  who  were 
the  trustees  in  bankruptcy  of  Alden  &  Co.,  were  discharged  as  such 
trustees  in  bankruptcy  and  have  no  interest  in  the  shellac  or  warehouse 
receipts,  the  subject-matter  of  this  action,  and  are  not  entitled  to  any 
relief  in  this  action.  The  composition  and  the  discharge  of  the  trus- 
tees, occurring  after  the  commencement  of  the  action,  could  not  have 
been  properly  alleged  in  the  amended  complaint,  but  could  only  be 
presented  by  way  of  a  supplemental  complaint.  It  is  claimed  that  other 
matters  set  forth  in  the  proposed  supplemental  complaint  constitute 
a  new  cause  of  action.  This  the  appellants  deny.  If  it  were  so,  it 
would  not  be  ground  for  denying  a  leave  to  serve  the  proposed  plead- 
ing, as  certain  of  the  matters  are  undoubtedly  relevant.  In  Brewster 
V.  Brewster  Co.,  138  App.  Div.  139,  122  N.  Y.  Supp.  1019,  Mr.  Jus- 
tice Laughlin  said : 

"The  rule  is  now  well  settled  that  the  merits  of  the  case  will  not  be  con- 
sidered on  an  application  to  serve  a  supplemental  pleading,  and  that,  railess 
the  insufficiency  of  the  original  pleading  has  been  authoritatively  adjudicated, 
the  motion  for  leave  to  serve  a  supplemental  pleading  will  neither  be  denied 
on  the  theory  that  a  cause  of  action  is  not  stated  in  the  original  pleading,  nor 
on  the  theory  that  it  will  be  of  no  avail,  for  these  questions  should  be  left  to 
be  decided  on  demurrer,  or  on  motion  for  judgment  on  the  pleadings,  or  on 
the  trial,  whereby  the  party  desiring  to  interpose  the  pleading  will  be 
afforded  a  clear  legal  right  to  review  any  adverse  decision  or  ruUng  [citing 
cases].  If  the  proposed  pleading  contains  allegations  of  fact  relevant  to  and 
consistent  with  the  case  presented  by  the  original  pleading,  leave  to  serve 
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it  shotild  not  be  denied  on  the  ground  that  It  contains  other  allegations  not 
germane  thereto,  and  a  motion  may  be  made  thereafter,  notwithstanding  the 
granting  "Of  such  leave,  to  strike  out  the  irrelevant  allegations." 

I  think  the  order  appealed  from  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted,  with  $10  costs, 

SMITH,  J.,  concurs. 


<173  App.  Div.  628) 

NEW  YORK  LUBRICATING  OIL  CO.  v.  C.  B.  MILLS  OIL  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1910.) 

1.  Feaud  <&»47 — Pleading — Complain'i>— Sufficiency. 

In  an  action  for  damages  for  deceit,  a  complaint,  alleging  that  defend- 
ants induced  plaintiff  to  sell  oil  at  a  lower  price  than  plaintiff  would 
have  been  willing  to  sell,  if  it  had  not  believed  the  representations  to  be 
true,  and  that  after  receiving  the  oil  defendants  had  so  altered  and  tam- 
pered with  the  marks  upon  the  containers  as  to  injure  the  plaintiff's  repu- 
tation and  v^lue  of  its  trade-marks,  and  that  defendants  conspired  to  in- 
duce the  plaintiff  to  sell  oil  to  a  fictitious  firm  under  a  false  representa- 
tion that  it  was  intended  for  export  to  a  foreign  country,  where  it  was 
sold  in  New  York,  was  insufficient,  since  it  did  not  allege  that  plaintiff 
was  not  paid  the  price  for  the  oil,  or  that  it  sold  it  for  a  lower  price  be- 
cause it  believed  it  was  bought  for  export,  or  that  the  price  paid  was 
less  than  the  value  of  the  oil,  or  less  than  plaintiff  would  have  charged, 
had  it  known  it  was  intended  for  domestic  trade. 

[£d.  Note.— For  other  cases,  see  Fraud.  Cent  Dig.  }  42;  Dec.  Dig. 
<&=»47.] 

2.  Fraud  ^=»49— Evidencb— ADMissiBiLrrr. 

In  an  action  for  damages  for  fraud,  where  there  was  no  cause  of  ac- 
tion stated  in  the  complaint  arising  out  of  the  difference  in  price  between 
oil  sold  for  export  and  that  sold  for  domestic  consumption,  testimony 
with  a  view  to  proving  that  there  was  such  difference  was  irrelevant, 
and  its  reception  constituted  error.  • 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent.  Dig.  §i  44,  45 ;  Dec.  Dig. 
«=»49.] 

3.  Pleading  ^=»237(5) — Leave  to  Amend— Laches. 

After  irrelevant  testimony  has  been  received  under  objection  and  ex- 
ception, the  error  cannot  be  cured  by  permitting  an  amendment  of  a 
pleading  upon  the  trial  to  make  the  evidence  relevant. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  f  606;  Dec.  Dig. 
i&=»237(5).] 

4.  Afpsal.  and  Ebrob  ^=»1068(3) — Review — ^Harmless  Ebbob. 

Where  the  plaintiff  by  its  allegations  attempted  to  state  a  cause  of  ac- 
tion for  damages  to  its  reputation  for  care  and  fair  dealing,  but  no  such 
damage  is  alleged  or  could  arise  upon  the  allegations  in  the  complaint 
that  defendants  had  substituted  figures  indicating  a  quantity  of  oil  in 
certain  containers  in  excess  of  that  actually  contained  therein  as  indi- 
cated by  the  plaintiff  in  its  marking  on  the  containers,  there  being  no 
claim  or  proof  of  actual  damage,  error  of  the  court  in  charging  the  jury 
that  there  might  be  a  verdict  for  punitive  damages  was  cured  by  the  re- 
fusal of  the  jury  to  find  such  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  4227 ; 
Dec.  Dig.  <E^1066(3);   Trial,  Cent  Dig.  §  558.] 

4s>For  other  casM  s«e  siime  topic  ft  KBY-NUMBBR  in  aU  Kej-N umbered  Digesta  &  Indexes 
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5.  Appeai.  and  Ebbob  «=»241— Pbebebvation  of  OaJBCnONS—PLKADZNaS. 

Where  a  complaint  was  defective,  aod  the  case  full  of  errors,  the  court 
would  not  permit  the  judgment  to  stand,  although  the  defendants.  In 
moving  for  a  dismissal  of  the  complaint  for  Its  Insufficiency,  did  not  suf- 
ficiently raise  the  question  as  to  which  error  was  to  be  found. 

[Ed.  Note, — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  St  1413- 
1416;   Dec.  Dig.  «=5>241.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  New  York  Lubricating  Oil  Company  against  the  C. 
E.  Mills  Oil  Company  and  others.  From  a  judgment  for  plaintiflf,  and 
from  an  order  denying  a  new  trial,  defendants  appeal.  Judgment  and 
order  reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Robert  B.  Honeyman,  of  New  York  City,  for  appellants. 
Garrard  Glenn,  of  New  York  City,  for  respondent. 

SCOTT,  J.  [1]  By  the  judgment  appealed  from  plaintiff  has  re- 
covered a  substantial  sum  as  damages  upon  a  complaipt  which  alleges 
no  actionable  damage  whatever.  This  complaint  states,  in  a  somewhat 
confused  way,  a  number  of  facts  which  form  parts  of  two  possible, 
but  quite  distinct,  causes  of  action,  but  as  to  neither  of  these  are  there 
pleaded  all  of  the  allegations  which  would  be  necessary  to  make  out  a 
complete  cause  of  action  for  damages. 

The  plaintiff  is  a  domestic  corporation  engaged  in  the  manufacture 
and  sale  of  lubricating  oils  and  greases,  put  up  and  sold  in  containers 
consisting  of  barrels,  boxes,  and  cans  bearing  a  trade-mark,  trade- 
names, symbols,  and  devices,  which  have  been  duly  registered  by  plain- 
tiff and  which  are  well  known  to  persons  engaged  in  the  trade.  Plain- 
tiff alleges  that  by  the  care  and  diligence  bestowed  by  it  upon  the  man- 
ufacture of  its  product  it  has  built  up  a  large  and  profitable  business 
and  enjoys  the  good  will  of  the  consuming  community,  and  that  it  is 
necessary  for  the  continued  success  of  plaintiff's  business,  and  its  sales 
under  its  exclusive  and  distinguishing  trade-marks,  trade-names,  sym- 
bols, and  devices,  that  its  customers  should  continue  to  believe  in  the 
good  quality  of  its  oils,  and  the  verity  of  those  markings  upon  its  con- 
tainers, which  purport  to  represent  the  quantity  of  oil  contained  there- 
in. The  defendant  and  appellant  C.  E.  Mills  Oil  Company  is  also  a 
domestic  corporation  engaged  as  a  retailer  in  selling  oils.  The  defend- 
ant and  appellant  Henry  E.  Mills  is  apparently  an  officer  of  said  com- 
pany, although  not  so  alleged  to  be  in  the  complaint.  There  were 
originally  two  other  defendants,  viz.,  Elbert  &  Co.  and  August  Elbert, 
who  apparently  acted  as  brokers  in  bringing  about  the  sale  hereinafter 
mentioned.  As  to  these  defendants  the  complaint  was  dismissed  at 
the  trial. 

The  two  causes  of  action  which  are  hinted  at,  although  not  suffi- 
ciently pleaded,  are:  First,  that  the  appellants  and  Elbert  &  Co.  and 
August  Elbert  by  false  representations  induced  plaintiff  to  sell  to  the 
Mills  Oil  Company  a  quantity  of  oil  at  a  lower  price  tiian  plaintiff 
would  have  been  willing  to  sell  the  oil  if  it  had  not  believed  the  rep- 

^=9For  other  cases  see  same  topic  ft  KBY-NUMBBR  f  n  all  Ker-Numbered  Digests  A  Indexes 
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resentations  to  %e  true ;  and,  second,  that  said  MUls  Oil  Company  and 
Henry  E.  Mills,  after  having  received  the  oil,  so  altered  and  tampered 
with  the  marks  upon  the  containers  as  to  injure  plaintiff's  reputation 
in  the  trade  and  the  value  of  its  trade-marks,  etc.,  by  which  said  con- 
tainers were  marked.  It  is  alleged  that  the  appellants,  conspiring  with 
the  other  defendants  originally  sued,  to  cheat  plaintiff,  induced  it  to 
sell  a  quantity  of  oil  to  a  fictitious  firm,  purporting  to  trade  under  the 
name  of  W.  O.  White  &  Co.,  under  the  false  representation  that  said 
oil  was  intended  for  export  to  a  foreign  country,  whereas  in  fact  the 
oils  were  purchased  for  the  defendant  Mills  Oil  Company  for  sale  and 
(distribution  in  this  state,  and  were  shipped  to  and  received  by  said 
company  at  Syracuse  and  then  sold.  It  is  alleged  that  plaintiff  did  not 
intend  to  sell  any  oil  or  grease  to  any  of  the  defendants,  and  if  it  had 
been  properly  advised  as  to  the  intended  destination  of  the  oil  it  would 
not  have  sold  it. 

These  are  all  the  allegations  of  the  complaint  tending  to  establish 
a  cause  of  action  for  damages  for  deceit  in  inducing  the  sale.  It  is 
apparent  that  no  sufficient  cause  of  action  for  damages  is  set  up  in  this 
portion  of  the  complaint.  It  is  not  alleged  that  plaintiff  was  not  paid 
the  price  for  which  it  sold  the  oil,  or  that  it  sold  the  oil  for  a  lower 
price,  because  it  believed  that  it  was  bought  for  export,  than  it  would 
have  demanded  if  it  had  understood  that  it  was  bought  for  domestic 
consumption,  or  that  the  price  paid  for  the  oil  was  less  than  the  value 
thereof,  or  less  than  the  plaintiff  would  have  charged  if  it  had  known 
that  the  oil  was  intended  for  domestic  sale.  So  that  every  fact  which 
might  have  shown  pecuniary  damages  to  plaintiff,  because  it  was  in- 
duced to  sell  the  oil  upon  false  representations,  were  conspicuously  ab- 
sent from  the  complaint. 

The  trial  justice  recognized  this  defect  in  the  complaint,  and  con- 
sistently held  from  the  beginning  that  no  cause  of  action  was  stated 
on  this  score.  At  the  very  outset,  when  a  motion  was  made  to  dismiss 
the  complaint,  he  held  that  only  one  cause  of  action  was  stated,  and 
that  that  was  "whatever  arises,  if  any,  by  reason  of  the  abstraction 
of  quantities  of  oil  from  the  barrels."  There  was,  in  fact,  no  charge 
in  the  complaint  that  defendants  had  wrongfully  abstracted  oils  from 
the  barrels,  but  the  court  undoubtedly  meant  to  speak  of  the  attempted 
cause  of  action  which  we  have  denominated  "second,"  which  had  to  do 
with  the  re-marking  of  the  barrels. 

[2,  3]  Notwithstanding  the  court's  clear  and  correct  judgment  that 
no  cause  of  action  was  stated  arising  out  of  the  difference  in  price 
between  oil  sold  for  export  and  that  sold  for  domestic  consumption,  a 
large  amount  of  testimony  was  received,  under  proper  objections  and 
exceptions,  with  a  view  to  proving  that  there  was  a  difference  in  the 
price  of  oil  sold  for  export  and  that  sold  for  domestic  resale.  As  has 
been  said,  no  allegation  upon  this  subject  is  to  be  found  in  the  com- 
plaint, and  therefore  all  such  evidence  was  irrelevant,  and  its  reception 
constituted  error.  At  the  close  of  plaintiff's  case  the  court,  still  ap- 
preciating the  fatal  deficiencies  of  the  complaint,  suggested  to  plain- 
tiff's counsel  that  he  should  so  amend  the  complaint  as  to  insert  an  al- 
legation which  would  make  all  this  irrelevant  testimony  relevant. 
160N.Y.S.— 16 
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Counsel  declined  to  so  amend,  and,  even  if  he  had  acc^ted  the  sugges- 
tion, it  would  have  been  error  to  allow  the  amendment,  for,  after  ir- 
relevant testimony  has  been  received  under  objection  and  exception, 
the  error  cannot  be  cured  by  permitting  an  amendment  of  a  pleading" 
upon  the  trial,  so  as  to  make  the  evidence  relevant.  MoUoy  v.  Village 
of  Briarcliff  Manor,  217  N.  Y.  577-581,  112  N.  E.  429.  Notwith- 
standing these  deficiencies  in  the  complaint,  and  the  refusal  of  plain- 
tiff's counsel  to  so  amend  it  as  to  meet  the  views  of  the  court,  the  jury 
was  specifically  instructed  that  it  might  find  a  verdict  for  plaintiff  for 
the  difference  between  what  plaintiff  sold  the  oil  for  and  what  it  would 
have  sold  it  for  if  it  had  known  that  it  was  not  to  be  exported,  and 
the  result  shows  that  it  was  upon  this  basis  that  the  verdict  was  ren- 
dered. 

The  suggested  cause  of  action  which  we  have  denominated  ''second" 
had  nothing  to  do  with  the  price  at  which  the  oil  was  sold  by  plaintiff. 
It  was  alleged  that  after  the  oils  had  been  received  by  the  Mills  Oil 
Company  it  caused  to  be  obliterated  certain  marks  on  the  containers 
which  had  been  placed  there  by  plaintiffs  to  indicate  as  to  each  con- 
tainer the  number  of  gallons  of  oil  contained  therein,  and  replaced  these 
marks  with  different  ones  indicating  a  larger  gallonage  and  thereafter 
sold  the  oil,  as  being  of  plaintiff's  manufacture,  to  divers  persons, 
firms,  and  corporations.  It  is  not  alleged  that  the  new  marks  placed  on 
the  containers  by  defendant  falsely  represented  the  amount  of  oil 
therein  contained,  but  only  that  the  substituted  figures  indicated  *'a 
quantity  of  oil  in  said  containers  in  excess  of  that  actually  contained 
therein  as  at  first  indicated  by  this  plaintiff  in  its  markings  on  the  said 
4:ontainers." . 

[4]  Apparently  the  plaintiff,  by  these  allegations,  sought  to  state  a 
cause  of  action  for  damages  to  its  reputation  for  care  and  fair  deal- 
ing; but  no  such  damage  is  alleged,  nor  is  it  apparent  how  any  such 
damage  could  arise  upon  the  facts  stated  in  the  complaint.  It  is  not 
alleged  that  plaintiff  in  any  way  mutilated  or  erased  plaintiff's  trade- 
marks, etc.,  or  that  it  sold  an  inferior  oil,  which  it  represented  to  be 
of  plaintiff's  manufacture.  It  may  be  inferred  from  the  facts  stated 
that  some  of  the  Mills  Oil  Company's  customers  were  charged  for 
more  oil  than  they  received,  although  this  is  not  distinctly  alleged; 
but,  if  it  were  so,  it  was  those  customers,  and  not  plaintiff,  who  were 
damaged.  There  being  neither  claim  nor  proof  of  actual  damage  to 
the  plaintiff  on  this  score,  the  court  charged  the  jury  at  some  length 
and  with  emphasis  that  there  might  be  a  verdict  for  punitive  damages. 
This  was  error,  but  was  cured  by  the  refusal  of  the  jury  to  find  such 
<iamages. 

[5]  The  respondent  argues  at  some  length  that  defendants  did  not 
sufficiently  raise  the  question  as  to  which  error  is  to  be  found.  We  are 
of  opinion  that  they  did;  but,  even  if  they  had  not,  the  complaint  is 
50  defective  and  the  case  so  full  of  errors  tfiat  we  could  not  permit  the 
judgment  to  stand.  At  all  events,  the  defendants  omitted  no  oppor- 
tunity to  move  for  a  dismissal  of  the  comprint  for  its  insufficiency. 
This  motion  should  have  been  granted. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  the 
complaint  dismissed,  with  costs  to  appellants  in  all  courts.    All  concur. 
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(173  App.  mv,  670) 

GUTMAN  ▼.  LIVINGSTON  et  aL 

(Supreme  CJourt,  Appellate  Division,  First  Department    Jnly  10,  1916.) 

1-  Mortgages  ^=>298(4) — Payment — Survival  of  Lien. 

Where  the  dummy  holder  of  legal  title  mortgaged  the  property,  and 
thereafter  the  real  owners  paid  the  amount  of  the  mortgage  and  had  an 
assignment  made  to  a  third  person,  and  thereafter  guaranteed  payment 
of  the  mortgage  before  recording  the  assignment,  it  was  their  evident 
intent  to  keep  the  mortgage  alive  as  an  existing  lien,  and,  as  they  were 
the  owners  of  the  equity,  the  payment  did  not  extinguish  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  §i  850-854.  864 : 
Dec.  Dig.  «=»298(4).] 

2.  Joint  Adventures  ^=»7 — ^Borrowing  Monet — ^Presumptions. 

The  mere  fact  that  loans  were  made  in  the  individual  name  of  one 
party  to  a  Joint  adventure  does  not  show  that  the  money  was  borrowed 
for  his  personal  benefit. 

[Ed.  Note.— For  other  cases,  see  Joint  Adventures,  Cent  Dig.  S  8 ;  Dec. 
Dig.  <©=»?.] 

3.  FiXDOEs  ^=:>58(6) — ^Assignment — Knowledge  of  Assignee — ^Amount  Be- 

coverable. 

Where  a  past-due  mortgage,  on  which  interest  had  not  been  paid  for 
four  years,  was  assigned  to  a  third  person  as  security  for  a  loan  to  the 
assignor  and  the  mortgagors,  he  could  enforce  the  mortgage  only  to  the 
extent  of  the  moneys  loaned  by  him,  and  not  to  its  face  value. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig,  {  194;  Dec.  Dig. 
<S=»58(6).] 

4.  Pledges  ^s»56(1)--Mobtgaoe — Sale  bt  Pledgee — Duties. 

Though  the  assignee  of  a  mortgage  as  collateral  security  for  a  loan 
was  empowered  on  default  to  sell  it  without  notice  or  demand,  and  to 
purchase  it  himself,  discharged  of  any  right  of  redemption,  he  was  bound 
to  use  good  faith  in  making  the  sale.  :, 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent  Dig.  {|  154,  171-175; 
Dec.  Dig.  €=»66(1).] 

5.  Pledges  ^=»56(2) — Mortgage— Saus — ^Bight  of  Assignee. 

In  the  absence  of  a  special  agreement,  the  assignee  of  a  mortgage  as 
collateral  security  for  a  loan,  having  knowledge  of  special  equities  be- 
tween his  assignor  and  the  mortgagors,  could  not  sell  the  mortgage,  but 
Is  bound  to  foreclose  it  himself. 

[Ed.  Note.—For  other  cases,  see  hedges,  Cent  Dig.  |§  152,  153,  183; 
Dea  Dig.  «S=»56(2).] 

6.  Pledges  ^=»5e(7) — Mortgage— Foreclosure  Sale — Rights  of  Purchaser 

— Bona  Fide  Purchaser. 

Where  the  assignee  of  a  mortgage  as  collateral  for  a  loan,  having 
knowledge  of  special  equities  between  the  assignor  and  the  mortgagors, 
and  being  empowered  to  sell  the  mortgage  at  private  sale,  on  the  as- 
signor's default  sold  the  mortgage,  of  a  face  value  of  $8,000,  with  ac- 
cumulated Interest  of  $2,000,  to  his  daughter  for  $600,  acting  as  agent 
for  her  in  the  transaction,  she  was  not  a  bona  fide  purchaser,  and  could 
enforce  the  mortgage  only  to  the  extent  to  which  the  assignee  could  have 
enforced  it 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  f§  169,  170,  182; 
Dec.  Dig.  «=>56(7).] 

Appeal  from  Trial  Tenn,  New  York  County.  ^ 

Action  by  Dorothy  Gutman  against  Louis  D.  Livingston  and  others. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  In  ail  Key-Numbered  Digests  4  Indezee 
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Judgment  for  plaintiff,  and  certsdn  defendants  appeal.    Afiirmed,  on 
condition. 

Argued  before  CLARKE,  P".  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Louis  Marshall,  of  New  York  City,  for  appellants. 
George  L.  Ingraham,  of  New  York  City,  for  respondent 

McLaughlin,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage on  real  estate.  It  was  given  September  6,  1906,  by  the  defend- 
ant Schreiber  to  Charles  Geiger  and  Solomon  Braverman  to  secure 
the  paymeftt  of  $8,000— $4,000  on  the  1st  of  May,  1908,  and  the  bal- 
ance on  the  1st  of  May,  1909.  Geiger  and  Braverman  assigned  it 
to  one  Minnie  Price,  who,  on  the  20th  of  July,  1910j  the  principal 
and  interest  having  become  due,  assigned  it  without  recourse  to  one 
Krulewitch.  The  record  title  to  the  premises  then  stood  in  the  name 
of  Harris  Youdelman,  a  dummy ;  the  true  owners  being  the  appellants 
Livingston  and  Lieberman's  intestate.  The  payment  to  Price  was  made 
by  them,  or  on  their  behalf,  and  the  principal  claim  made  by  the  ap- 
pellants on  the  appeal  is  that  the  mortgage  was  thereby  satisfied  and 
discharged.  In  January,  1914,  Krulewitch  assigned  the  mortgage  to 
one  Wacht  as  security  for  the  payment  of  a  loan  of  $2,500.  A  part  of 
this  loan  was  subsequently  paid,  and  the  balance  merged  with  an 
additional  loan  for  the  aggregate  sum  of  $3,500,  upon  the  same  se- 
curity, by  an  agreement  executed  in  May,  1914.  Krulewitch  defaulted 
in  the  payment  of  this  loan,  and  on  December  9,  1914,  Wacht  sold  the 
mortgage  at  public  auction,  in  accordance  with  the  terms  of  the 
agreement.  At  this  sale  the  mortgage  was  purchased  for  $500  by  the 
plaintiff,  Wacht's  daughter,  through  Wacht  as  her  agent,  and  it  was 
accordingly  assigned  by  him  to  her  without  recourse.  At  the  time  of 
the  sale  no  interest  had  been  paid  since  the  assignment  by  Price  in 
July,  1910.  The  judgment  appealed  from  adjudges  the  principal  sum 
and  interest  from  that  date,  aggregating  over  $10,000,  to  be  due  and 
unpaid,  and  directs  the  sale  of  the  premises  for  the  satisfaction  of 
the  debt. 

[1]  The  principal  contention  of  the  appellants  is  that  the  mort- 
gage was  satisfied  and  discharged  by  the  payment  in  July,  1910,  to 
Price.  This  contention  is  not  sustained  by,  but  is  contrary  to,  the  evi- 
dence. In  this  connection  it  appears  that  at  that  time  Livingston  and 
Lieberman  were  engaged  in  some  sort  of  a  joint  venture  with  Krule- 
witch, just  what  is  not  clearly  shown  by  the  record,  but  which  related 
to  the  premises  covered  by  the  mortgage,  and  apparently  other  prop- 
erty. For  reasons  of  their  own  they  preferred  to  keep  the  mortgage 
a  lien  upon  the  property,  and  an  assignment  was  accordingly  taken  in 
Krulewitch's  name.  Two  days  after  the  assignment  was  executed  Liv- 
ingston and  Lieberman  guaranteed  its  payment  by  an  indorsement 
thereon,  and  the  assignment  was  recorded  the  following  day.  It 
therefore,  as  it  seems  to  me,  clearly  appears  that  Livingston  and 
Lieberman  intended  to  keep  the  mortgage  alive  as  an  existing  lien. 
If  they  were  the  owners  of  the  equity,  as  I  think  they  were,  the  pay- 
ment to  Price  did  not  extinguish  the  mortgage,  because  it  was  not 
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their  intention  to  do  so.  Clift  v.  White,  12  N.  Y.  519;  Kellogg  v. 
Ames,  41  N.  Y.  259;  Coles  v.  Appleby,  87  N.  Y.  114;  Ewell  v.  Hub- 
bard, 46  App,  Div.  383,  61  N.  Y.  Supp.  790.  Their  intention  to  keep 
the  mortgage  alive  is  evidenced,  not  only  by  the  fact  that  the  assign- 
ment was  token  in  Krulewitch's  name,  but  also  by  the  fact  that  they 
thereafter  guaranteed  its  payment  before  the  assignment  was  recorded. 
Obviously  they  would  not  have  guaranteed  the  payment,  if  they  had 
not  intended  that  the  mortgage  should  remain  an  existing  lien  upon 
the  land  covered  by  it. 

[2]  The  purpose  of  the  guaranty  was  stated  by  their  counsel  at  the 
trial,  who  testified  that  the  reason  why  the  assignment  was  made  to 
Krulewitch  was  because  it  might  be  necessary  to  raise  money  to  pay 
off  other  liens.  At  that  time,  at  least,  Krulewitch  had  authority  to 
borrow  money  for  the  purposes  of  the  joint  venture  and  to  pledge  the 
mortgage  as  security  therefor.  No  evidence  was  offered  at  the  trial 
to  show  that  at  the  time  Krulewitch  obtained  the  loan  from  Wacht  the 
joint  venture  had  terminated,  or  that  Krulewitch's  authority  to  pledge 
the  mortgage  as  collateral  security  for  the  payment  of  a  loan  had  been 
revoked.  The  loans  were  made  in  Krulewitch's  individual  name,  but 
that  fact,  of  itself,  did  not  establish  that  the  money  was  borrowed 
for  his  personal  benefit.  It  was  evidently  contemplated  that  the 
transaction  should  be  in  his  name  when  the  mortgage  was  assigned 
to  him,  and  its  payment  guaranteed  by  Livingston  and  Lieberman." 
Although  Krulewitch  was  called  as  a  witness,  no  effort  was  made  to 
ascertain  from  him  what  disposition  he  made  of  the  moneys  borrowed, 
and  it  cannot  be  presumed  that  he  wrongfully  converted  the  mortgage 
by  pledging  it  for  a  personal  loan ;  on  the  contrary,  the  presumption 
is,  in  the  absence  of  evidence  bearing  on  the  subject,  that  it  was  for,  or 
in  the  interest  of,  the  joint  venture. 

[3]  Upon  the  record  as  it  stands,  therefore,  the  conclusion  neces- 
sarily follows  that  when  the  mortgage  was  pledged  to  Wacht  he  ac- 
quired a  valid  lien  thereon,  to  the  extent  of  the  money  loaned  by  him. 
At  the  time  the  mortgage  was  assigned  to  Wacht  it  was,  as  already 
indicated,  past  due,  and  interest  had  not  been  paid  upon  it  for  nearly 
four  years,  and  there  is  evidence  to  the  effect  that  he  had  actual 
knowledge  of  the  relations  existing  between  Krulewitch,  Livingston, 
and  Lieberman.  In  any  event,  while  he  held  the  mortgage,  he  was, 
obviously,  entitled  to  enforce  it  against  the  appellants  only  to  the  ex- 
tent of  obtaining  payment  for  the  moneys  loaned  by  him. 

On  the  26th  of  November,  1914,  there  was  due  him  on  the  loans 
made,  with  interest,  according  to  his  own  testimony,  the  sum  of  $2,250. 
Had  he  attempted  to  foreclose  the  mortgage  in  his  own  interest,  it 
is  clear  he  could  only  have  done  so  to  that  extent.  This  amount  would 
have  limited  his  right  of  recovery. 

[4,  B]  The  only  remaining  question  is  whether  the  plaintiff  acquired 
any  greater  rights  by  her  purchase  than  he  had  when  the  sale  was 
made.  In  the  absence  of  a  special  agreement,  Wacht  could  not  have 
sold  the  mortgage,  but  would  have  been  bound  to  foreclose  it  himself. 
Wheeler  v.  Newbould,  16  N.  Y.  392.  But  by  the  terms  of  his  agree- 
ment with  Krulewitch  he  was  empowered,  upon  default,  to  sell  the 
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mortgage  at  public  or  private  sale,  without  notice  or  demand,  and  to 
purchase  it  himself,  discharged  of  any  right  of  redemption.  Notwith- 
standing that  fact,  he  held  the  mortgage  as  trustee,  and  in  making  the 
sale  was  bound  to  use  good  faith.  ,  Gillet  v.  Bank  of  America,  160  M. 
Y.  549,  55  N.  E.  292;  Hiscock  v.  Varick  Bank  of  New  York,  206 
U.  S.  28,  27  Sup.  Ct  681,  51  L.  Ed.  945. 

[6]  What  rights  the  plaintiff  might  have  acquired,  had  she  been  a 
bona  fide  purchaser  at  the  sale,  without  notice,  it  is  unnecessary  to  con- 
sider, for  it  is  clear  she  was  not  such  a  purchaser.  There  are  many 
things  to  indicate  to  the  contrary.  The  property  was  bid  in  for  her  by 
Wacht.  He  testified  that  he  represented  her  at  the  sale.  How  and 
when  she  authorized  him  to  represent  her  does  not  appear.  He  as- 
signed the  mortgage  to  her.  She  was  not  called  as  a  witness,  and 
paid  only  $500  for  it,  notwithstanding  the  fact  that  the  principal  sum 
of  $8,000  and  several  years'  interest  was  then  due,  payment  of  which 
had  been  guaranteed  by  two,  so  far  as  appears,  responsible  parties. 
Under  the  circumstances  I  think  she  was  chargeable  with  the  knowl- 
edge which  Wacht  had,  and  acquired  no  greater  or  superior  rights  than 
he  would  have  had,  if  he  had  been  the  purchaser  himself. 

A  somewhat  similar  question  was  decided  by  the  Supreme  Court  of 
Illinois  in  the  case  of  Peacock  v.  Phillips,  247  111.  467,  93  N.  E.  415, 
32  L.  R.  A.  (N.  S.)  42.  In  that  case  the  Chicago  Savings  Bank  & 
•  Trust  Company  held  a  note  for  $2,500,  and  a  mortgage  given  as  col- 
lateral security  for  its  payment  for  $4,000.  The  note  not  being  paid 
at  maturity,  the  bank  sold  it  and  the  mortgage,  as  it  was  authorized  to 
do,  to  the  appellant  Scudder  for  $2,530.62,  the  amount  due  on  the 
loan.  Scudder  subsequently  attempted  to  enforce  the  mortgage  for 
the  full  $4,000.  The  owners  of  the  premises  defended  on  the  ground 
that  he  could  enforce  the  mortgage  only  to  the  extent  of  $2,530.62, 
the  amount  due  upon  the  loan  for  which  the  mortgage  had  been 
pledged,  which  amount,  with  interest,  they  offered  to  pay  him.  The 
court  held  that  Scudder,  being  a  purchaser  with  notice,  could  enforce 
the  mortgage  only  to  the  extent  of  the  amount  due  to  the  bank,  saying : 

''In  case  of  foredosure,  tbe  equities  between  the  parties  would  have  for- 
bidden an  enforcement  of  the  lien  for  more  than  the  debt  to  the  bank ;  and 
the  question  is  whether  that  result  could  be  accomplished  by  selling  the  note 
and  trust  deed,  in  pursuance  of  the  agreement,  to  one  who  had  notice  of  the 
facts.  •  ♦  •  We  do  not  see  any  good  reason  for  saying  that  a  mere  grant 
of  power  to  sell  enabled  the  bank  to  confer  a  greater  right  upon  the  pur- 
chaser, with  full  notice  of  the  facts  and  circumstances  and  the  extent  to 
which  the  bank  could  enforce  the  obligation,  than  the  bank  would  have  had 
in  case  of  foreclosure." 

It  seems  clear,  therefore,  that  the  respondent  was  not  entitled  to 
enforce  the  mortgage  beyond  the  amount  due  to  Wacht  at  the  time 
of  the  sale,  viz.,  $2,250,  with  interest  from  November  26^  1914.  But 
as  the  trial  court  struck  out  and  refused  to  admit  evidence  that  would 
have  been  material  on  the  question  of  notice,  it  is  quite  possible  that 
neither  the  respondent  nor  the  appellants  presented  all  the  evidence 
that  would  otherwise  have  been  produced  bearing  on  that  subject.  It 
is  consequently  impracticable  for  this  court  to  make  new  findings ;  and 
the  judgment  will  be  reversed,  with  costs,  and  a  new  trial  ordered. 
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unless  the  respondent  will  stipulate,  within  20  days  after  the  entry 
of  the  order  of  this  court  and  the  service  of  notice  thereof,  to  reduce 
the  amount  adjudged  to  be  due  to  the  sum  of  $2,250,  with  interest  from 
November  26,  1914,  in  which  event  the  judgment,  as  thus  modified, 
will  be  affirmed,  without  costs  to  either  party. 

I  am  satisfied  that  no  injustice  was  done  to  the  appellants  by  the 
intermediate  orders  as  to  which  complaint  is  made.  Settle  order  on 
notice.     All  concur. 


(174  App.  Div.  23) 

HOPKINS  V.  CONNECTICUT  GENERAL  LIFE  INS.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.     July  10,  1916.) 

1.  INSITBANCE    «=»138(1),    140— liEGtJLATIOW — APPROVAL    OF    POLICY— STATUTE. 

Under  Laws  1013,  c.  155,  §  2.  amending  Insurance  Law  (Consol.  Laws. 
c,  28)  §  107,  subd.  (I),  providing"  that  a  policy  issued  in  violation  of  the 
section  shall  be  valid,  but  the  rights  of  the  parties  shall  be  governed  by 
the  provisions  of  the  section,  and  subdivision  (a),  forbidding  the  issuance 
of  an  insurance  poUcy,  the  form  of  which  has  not  been  filed  with  and 
approved  by  the  superintendent  of  insurance,  where  defendant  issued  to 
plain tifTs  intestate  an  Insurance  policy  in  the  standard  form,  but  con* 
talning  a  war  rider  which  had  not  been  filed  or  approved,  tiie  war  rider 
was  in  violation  of  the  statute,  and  will  be  discarded,  and  the  policy  is 
valid  and  enforceable  in  its  standard  form,  which  covered  the  risk  ex- 
empted by  the  war  rider. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Ont.  Dig.  f §  246-249,  252 ; 
Dec.  Dig.  «=5>138(1),  140.] 

2.  IiJSTJBANCE  <©=s>140 — Regulation — Statute — Conktbuction. 

Laws  1913,  c.  155,  $  2,  amending  Insurance  Law  (Consol.  Laws,  c.  28) 
i  107,  subd.  (i),  providing  that  a  policy  issued  In  violation  of  the 
section  is  vaUd,  will  be  construed  as  provided  in  the  section,  that  when 
any  provision  in  such  policy  is  in  conflict  with  any  provisions  of  the  sec- 
tion the  rights  and  duties  of  the  parties  shall  be  governed  by  the  provi- 
sions of  the  section,  and  it  Is  not  limited  in  its  application  to  the  standard 
provisions  mentioned  in  subdivisions  (c),  (d),  and  (e). 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  252 ;  Dec.  Dig. 
€=»140.) 

3.  iNSUBANcs  ^s»140 — Reoulatiow— Statute— C0N8TBUOT10N. 

Laws  1918,  c.  155,  §  2,  amending -Insurance  Laws  (0>nsoL  Laws,  c.  28) 
§  107,  subd.  1,  providing  a  penalty  for  willful  violation  of  Its  provisions 
does  not  provide  the  only  penalty  following  a  violation  of  the  law  of 
filing,  or  affect  the  interpretation  of  subdivision  (1),  providing  that  in- 
valid provisions  in  policies  shall  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  262 ;  Dec.  Dig. 
«=»140.] 

4.  Inbubance  ^=»142 — Illegal  Contbacts. 

The  signature  of  the  insured  could  not  make  valid  a  provision  of  an 
insurance  policy  which  did  not  comply  with  the  law,  and  which  was  ex- 
pressly forbidden  by  law  under  important  considerations  of  public  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  |§  263,  264 ;  Dec. 
Dig.  <e=»142,] 

5.  INSUBAI9CE  ^=»140 — Regulation — Statute — Constbuction. 

Under  the  provisions  of  Laws  1913,  c.  155,  }  2,  amending  Insurance 
Law  (Consol.  Laws,  c.  28)  §  107,  providing  for  the  approval  of  insurance 
policies  by  the  insurance  commissioner  and  that  provisions  not  so  ap 
proved  shall  be  disregarded,  the  enforcement  of  only  the  valid  provisions 
of  a  policy  was  not  enforcement  of  a  <x>ntract  which  the  parties  did  not 

4s»For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Nuiiibered  Digests  A  Indexes 
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znake»  since  the  insurer  must  have  known  that  a  war  rider  attached  to 
the  policy  of  deceased  was  invalid,  because  it  had  not  been  approved  by 
the  insurance  commissioner. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  §  252;  Dea  Dig* 
<8=»140.3 

Clarke,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  May  Davies  Hopkins  against  the  Connecticut  General  Life 
Insurance  Company.  Judgment  for  defendant  (158  N.  Y.  Supp.  79), 
and  plaintiff  appeals.    Reversed,  and  judgment  directed  for  plaintiflF. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Warren  C.  Van  Slyke,  of  New  York  City,  for  appellant. 
George  Coggill,  of  New  York  City,  for  respondent. 

DAVIS,  J.  The  defendant  recovered  a  judgment  against  the  plain- 
tiff, dismissing  the  complaint,  with  costs.  The  case  was  tried  without 
a  jury,  the  parties  having  waived  a  jury  trial. 

[^  ]  The  action  was  brought  upon  an  accident  insurance  policy  issued 
to  Albert  L.  Hopkins,  which  provided  for  the  payment  of  $40,000  to 
his  wife,  the  plaintiff,  in  the  event  of  his  death  resulting  from  injuries 
insured  against  in  the  policy.  Mr.  Hopkins  went  down  with  the  Lusi- 
tania,  which  concededly  was  destroyed  by  a  German  submarine.  There 
was  a  so-called  "war  rider"  attached  to  the  policy  when  issued,  and 
the  defense,  successfully  urged  at  the  trial,  is  based  upon  the  validity 
of  this  rider.  But  for  this  war  rider,  the  plaintiff  concededly  was  en- 
titled to  a  recovery,  as  all  of  the  facts  sustaining  such  recovery  were 
admitted  by  the  pleadings  and  the  stipulation  introduced  in  evidence 
on  the  trial,  and  have  been  found  in  the  decision.  There  were  two 
riders  attached  to  the  policy  when  it  was  delivered  to  Mr.  Hopkins. 
The  war  rider  was  signed  by  Mr.  Hopkins  and  is  as  follows : 

"Rider  to  be  Attached  to  and  Form  Part  of  Policy  No.  CF6674  Issued  by 
the  Connecticut  General  Life  Insurance  Company  to  Albert  Lloyd  Hopkins. 
In  consideration  of  the  issuance  of  the  policy,  I  hereby  agree  for  myself,  my 
beneficiary,  our  respective  executors,  administrators,  or  assigns,  that  this 
policy  does  not  cover  any  loss  or  disability  resulting  from  bodily  injuries 
caused  directly  or  indirectly  by  any  act  of  any  of  the  belligerent  nations  en- 
gaged in  the  present  European  war. 
"Dated  this  20th  day  of  April.  A.  D.  1915. 

''Connecticut  General  Life  Insurance  Company, 
"WeUs,  Potter,  Fish  &  Ustick,  Inc., 

"By  Frank  H.  Wells,  Treasurer. 
••A.  L.  Hopkins,  Insured." 

No  copy  of  the  form  of  this  war  rider  was  filed  with  the  superin- 
tendent of  insurance  or  approved  by  him  prior  to  the  delivery  of  the 
policy  to  Mr.  Hopkins.  No  copy  of  any  form  of  policy  containing  the 
terms,  provisions,  and  conditions  of  the  war  rider  as  a  part  thereof, 
was  filed  with  or  approved  by  the  superintendent  of  insurance.  Nor 
did  the  war  rider  bear  the  signature  of  any  executive  officer  of  the  com- 
pany. It  was  simply  signed  by  a  corporate  agent,  "Wells,  Potter,  Fish 
&  Ustick,  Inc."  And  no  approval  of  said  rider  by  an  executive  officer 
of  the  defendant,  was  indorsed  on  the  policy* 
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The  plaintiff  contends  that  the  war  rider  was  invalid,  and  of  no 
force  or  effect,  by  reason  of  the  defendant's  failure  to  comply  with 
the  provisions  of  chapter  155  of  the  Laws  of  1913,  in  making  use  of 
the  rider,  in  that:  (1)  The  defendant  failed  to  file  said  rider  with  the 
superintendent  of  insurance,  and  have  it  approved  by  him,  prior  to  the 
issuance  and  delivery  of  the  policy.  (2)  The  rider  constituted  a  change 
in  the  policy,  and  as  such  it  had  to  have  the  indorsed  approval  by  an 
executive  officer  to  validate  it  under  the  provisions  of  the  statute,  and 
the  policy  itself.  (3)  The  rider  was  not  "printed  in  bold-face  type 
and  with  greater  prominence  than  any  other  portion  of  the  text  of  the 
policy,"  and  as  such  there  was  a  clear  violation  of  paragraph  (6)  of 
subdivision  (b)  of  section  107. 

The  trial  court  has  found  that  the  defendant  failed  to  comply  with 
this  law  in  respect  to  the  filing  of  the  war  rider,  but  that  this  violation 
4id  not  invalidate  the  rider.  The  court  also  held  that  the  rider  did  not 
effect  any  change  in  the  policy  because  it  was  a  part  of  the  policy, 
having  been  annexed  to  it  at  the  inception  of  the  policy  contract,  and 
that  therefore  there  was  no  necessity  for  the  approval  in  writing  of 
an  executive  officer  of  the  company.  There  is  no  doubt  that  the 
rider  in  question  was  a  part  of  the  policy.  It  is  made  so  by  the  terms 
of  the  policy  itself.  And  there  can  be  no  doubt  that  in  issuing  this 
policy  without  having  filed  this  form  of  war  rider  with  the  superintend- 
ent of  insurance  the  defendant  violated  chapter  155  of  the  Laws  of 
1913,  amending  Insurance  Law,  §  107,  subd.  (a)  part  of  which  reads 
as  follows: 

"(a)  On  and  after  the  first  day  of  Jannary,  nineteen  hundred  and  fourteen, 
no  poUcy  of  insurance  against  loss  or  damage  from  the  sickness,  or  the  bodily 
injury  or  death  of  the  insured  by  accident  shall  be  Issued  or  delivered  to  any 
person  in  this  state  by  any  corporation  organized  under  article  two  of  this 
ehapter,  or,  if  a  foreign  corporation,  authorized  to  do  business  in  this  state, 
until  a  copy  of  the  form  thereof  and  of  the  classification  of  risks  and  the 
premium  rates  pertaining  thereto  have  been  filed  with  the  superintendent  of 
insurance." 

The  purpose  of  this  statute  was  to  carry  out  the  public  policy  of 
the  state  to  take  control  of  the  forms  of  insurance  contracts  and  pre- 
vent insurance  companies  from  issuing  any  form  of  policy  not  ap- 
proved by  the  superintendent  of  insurance.  That  part  of  the  policy 
which  had  been  approved  by  the  superintendent  of  insurance  clearly 
covers  a  loss  such  as  occurred  in  this  case  (see  part  A  of  the  policy). 
The  rider  in  question  here  cut  down  this  risk,  so  as  to  exclude  death 
hy  accident  caused  by  any  belligerent  in  the  present  war.  In  a  very 
substantial  particular  it  changed  the  form  as  approved  by  the  state. 
The  issuance  of  a  policy  in  this  form  without  the  approval  of  the  su- 
perintendent of  insurance  under  subdivision  A,  supra,  is  absolutely 
forbidden.  The  trial  court  held  that  notwithstandii^  the  law  had 
been  violated  in  issuing  the  policy,  it  was  nevertheless  a  valid  policy 
as  to  all  its  provisions,  including  the  war  rider. 

[2]  The  defendant  contends  that  even  if  the  issuance  of  an  unfiled 
4ind  unapproved  rider  or  policy  be  a  violation  of  the  act  in  question, 
such  rider  and  policy  are  not  thereby  invalidated,  but  on  the  contrary 
are  validated  by  subdivision  (i)  of  section  107,  which  reads  as  follows : 
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'*(!)  A  policy  Issued  in  violation  of  this  section  shall  be  held  valid  but  shall 
be  construed  as  provided  in  this  section  and  when  any  provision  in  such  a 
policy  is  in  conflict  with  any  provision  of  this  section,  the  rights,  duties  and 
obligations  of  the  Insurer,  the  policy  holder  and  the  beneficiary  shall  be  gov- 
erned by  the  provisions  of  this  section." 

We  think  this  contention  is  unsound.  Without  doubt,  the  purpose 
of  this  provision  is  to  preserve  the  policy,  but  not  to  the  extent  of 
making  valid  those  parts  inserted  therein  without  authority  of  law. 
Subdivision  (i)  declares  that  the  policy  shall  be  valid,  and  then  lays 
down  a  rule  for  construing  the  policy  and  determining  the  rights,  du- 
ties, and  obligations  of  the  parties.  The  policy  must  be  construed 
according  to  the  provisions  of  section  107,  and  if  any  provision  of  the 
poHcy  is  in  conflict  with  the  provisions  of  that  section  the  provisions 
of  the  section  must  control.  In  the  case  at  bar  the  war  rider  is  ob- 
viously in  conflict  with  subdivision  (a)  of  section  107.  It  was  issued 
unlawfully,  and  therefore  the  only  parts  of  the  policy  which  are  valid 
under  subdivision  (i)  are  those  which  conform  to  the  provisions  of 
section  107 ;  that  is,  every  part  of  the  policy  except  the  war  rider. 

[3]  The  defendant  claims  that  subdivision  (i)  of  section  107  is  lim- 
ited in  its  application  to  changes  in  the  standard  provisions  mentioned 
in  subdivisions  (c),  (d),  and  (e)  of  section  107;  but  subdivision  (i) 
does  not  so  declare.  On  the  contrary,  it  expressly  refers  to  any  pro- 
visions in  the  policy  which  are  in  conflict  with  any  provision  of  sec- 
tion 107. 

[4]  The  defendant  contends  also  that  the  only  penalty  following  a 
violation  of  the  law  of  filing  is  found  in  subdivision  (1)  of  section  107, 
which  reads  as  follows : 

"Any  company,  corporation,  association,  society  or  other  Insurer  or  any  of- 
ficer or  agent  thereof,  which  or  who  issues  or  deUvers  to  any  person  in  this 
state  any  policy  in  ivillful  violation  of  the  provisions  of  this  section  shall 
be  punished  by  a  fine  of  not  more  than  five  hundred  dollars  for  each  oflfense, 
and  the  superintendent  of  insurance  may  revoke  the  license  of  any  com- 
pany, corporation,  association,  society  or  other  Insurer  of  another  state  or 
country,  or  of  the  agent  thereof,  which  or  who  icillfully  violates  any  provi- 
sion of  this  section." 

And  in  effect  the  trial  court  so  held.  There  is  nothing  in  this  sub- 
division to  support  that  view.  Only  in  case  the  violation  is  ztnllful  does 
the  punishment  follow.  The  real  and  true  interpretation  of  these 
subdivisions  (i)  and  (1)  is  that  if  the  policy  is  issued  in  violation  of 
section  107,  willfully  or  not,  the  illegal  part  of  the  policy  must  be 
discarded  and  the  legal  parts  retained  in  full  force,  and  if  the  illegal 
parts  have  been  issued  in  willful  disobedience  of  the  law  the  party 
so  issuing  the  policy  may  be  punished  under  subdivision  (1).  When 
the  Legislature  made  it  a  criminal  offense  to  issue  policies  in  willful 
violation  of  section  107,  it  thereby  emphasized  the  importance  which 
it  attached  to  state  control  over  the  issuance  of  policies  of  insurance. 
The  assured  signed  this  rider,  and  if  it  is  claimed  that  this  made 
the  rider  legal,  it  is  sufficient  to  say  that  the  parties  by  their  agree- 
ment could  not  make  valid  a  provision  of  the  policy  which  did  not 
comply  with  the  law,  and  which  was  expressly  forbidden  by  law 
under  important  considerations  of  public  policy. 
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We  think,  therefore,  that  the  court  below  erred  m  dismissing  this 
complaint. 

[6]  It  may  appear  at  first  sight  that  the  result  of  this  conclusion  is 
to  allow  the  plaintiff  to  sue  on  a  contract  which  neither  party  intended 
to  make.  The  answer  to  this  objection  is  that  the  company,  when  it 
issued  the  policy,  must  have  known  that  the  rider  was  issued  con- 
trary to  law,  and  that  under  subdivision  (i),  supra,  notwithstanding 
the  invalid  rider,  the  approved  provisions  of  the  policy  constituted 
a  good  policy.  In  other  words,  the  company  issued  its  policy  with 
fall  knowledge  that  the  rider  could  not  be  enforced,  but  that  the  other 
valid  parts  could  be  enforced.  Probably  in  its  haste  to  issue  this 
policy  it  took  the  chance  of  succeeding  in  limiting  the  scope  of  its 
risk  by  a  rider  which  it  knew  to  be  invalid.  There  is  a  hernia  rider 
attached  to  this  policy.  As  to  this  rider  the  company  complied  with 
the  law  and  with  the  terms  of  the  policy.  Its  form  had  been  filed 
and  approved  by  the  superintendent  of  insurance,  and  it  being  a  change 
in  the  original  form  of  the  policy,  it  was  signed,  as  the  policy  re- 
quired, by  an  executive  officer  of  the  company. 

The  course  pursued  by  the  company  in  the  case  of  the  hernia  rider 
should  have  been  adopted  in  respect  to  the  war  rider,  and,  having 
failed  to  do  so,  the  company  can  neither  claim  the  benefit  of  the  war 
rider,  nor  reject  the  valid  parts  of  the  policy. 

The  judgment  dismissing  the  complaint  is  reversed  with  costs  and 
judgment  directed  for  the  plaintiff  with  costs.    Settle  order  on  notice. 

Mclaughlin,  SCOTT,  and  DOWLING,  JJ„  concur. 

CLARXE,  P.  J.  I  dissent,  and  vote  to  affirm,  for  the  reasons  stated 
by  Mr.  Justice  Sheam  at  Trial  Term. 


(174  App.  Div.  291)     . 

A.  E.  McBEB  CO..  Inc.,  v.  SHOEMAKER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Trial  ^3»1T7 — ^Vxbdict — Motion  fob  Dibeotbd  Verdict  by  Both  Parties 

— ^Effeot. 

Where,  at  the  close  of  the  evidence,  both  parties  move  for  a  directed 
verdict,  all  questions  of  fact  must  be  deemed  to  have  been  resolved  in 
favor  of  the  verdict  thereafter  rendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  400;  Dec.  Dig. 
«8=»177.] 

2.  BxLLB  AND  Notes  ^3»3o9— Transfer— Bona  Fidb  Pubchaseb— Considera- 

tion— ^Pre-Existing  Indebtedness. 

The  transfer  of  a  note,  not  conditionally,  or  as  security  for  an  exist- 
ing indebtedness,  but  in  absolute  payment  thereof  to  the  face  value  of 
the  note,  less  $500  cash  paid  to  maker,  extends  the  time  of  payment  of 
indebtedness  until  maturity  of  the  note,  whlcii  constitutes  a  good  con- 
sideration for  the  transfer.  . 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  §§  924-936 ; 
Dec.  Dig.  <8=»359.] 

e=9For  other  cases  see  same  topic  ft  KBT-N17MBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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3.  Bills  and  Notes  ^=>358 — Bona  Fide  Pttbchaseb — Considebation — Con- 

ditional Payment  on  Collateral  Securitt. 

The  indorsers  withont  restriction  as  to  the  use  of  a  note  are  liable 
thereon,  even  if  the  holder  or  his  transferor  accepted  the  note  in  con- 
ditional payment  or  as  collateral  security  for  an  antecedent  debt 

[Ed.  Note.~For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  t§  913-923, 
961 ;   Dec.  Dig.  <&=>358.] 

4.  Appeal  and  Error  ^=»994(3) — ^Review — Credibility  op  Witnesses. 

The  credibility  of  the  uncorroborated  testimony  of  an  accommodation 
indorser  that  the  use  of  the  note  was  restricted  to  a  specific  purpose  was 
for  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3904- 
3905% ;   Dea  Dig.  <S=»994(3).] 

6.  Bills  and  Notes  ^=:»497(2) — Bona  Fide  Holder— Liability  op  Indobseb 
— Subsequent  Holders. 

As  against  the  indorser,  whose  defense  is  that  the  note  was  diverted 
from  the  use  to  which  his  indorsement  was  restricted,  a  holder  may 
recover,  notwithstanding  the  diversion,  by  showing  that  he  or  any  prior 
transferee  was  a  bolder  in  due  course,  without  showing  title  of  all 
transferors. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  U  1676, 
1677,  1686,  1687;   Dec.  Dig.  <8=>497(2).] 

6.  Bills  and  Notes  ^=»525 — ^Actions— Evidence — Sufpiciency. 

Evidence  held  sufficient  to  show  that  plaintiff  received  the  note  sued 
on  in  due  course,  before  maturity  for  full  value,  and  without  notice  that 
it  was  indorsed  and  delivered  for  a  special  purpose. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1832- 
1839;    Dec.  Dig.  <g=>526.] 

7.  Bills  and  Notes  «®=5>365(1) — Bona  Fide  Holder— Subsequent  Holders. 

The  bona  fide  holder  of  a  note,  without  notice  that  it  was  indorsed  and 
delivered  for  a  special  purpose,  may  recover  against  the  indorsers,  not- 
withstanding any  defenses  which  would  have  been  available  against 
prior  holders,  who  accepted  the  note  in  conditional  payment  or  as  col- 
lateral security  for  a  pre-existing  debt 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §|  944,  958 ; 
Dec.  Dig.  <S=»365(l).] 

8.  Bills  and  Notes  ^=»339 — Bona  Fide  Holder— Liability  op  Indorsers — 

Restriction  of  Use— Constructive  Notice. 

Notice  of  suspicious  circumstances  or  knowledge  of  facts  from  which, 
on  inquiry,  the  diversion  of  a  note  of  a  corporation  might  be  discovered, 
will  not  defeat  the  right  of  one  claiming  to  be  a  bona  fide  purchaser  of 
the  note,  within  Negotiable  Instruments  Law  (Consol.  Laws,  c.  38)  §  91. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cait  Dig.  ||  821-823 ; 
Dec.  Dig.  <©=»339.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  A.  E.  McBee  Company,  Incorporated,  against  Robert 
E.  Shoemaker  and  others.  From  a  judgment  for  plaintiff,  entered 
upon  a  verdict  by  the  court,  and  from  an  order  denjring  motion  for 
a  new  trial,  defendant  named  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING,. 
PAGE,  and  DAVIS,  JJ. 

Frank  E.  Loughran,  of  New  York  City,  for  appellant 
John  J.  Quencer,  of  New  York  City,  for  respondent 

^ssFor  oUiar  cases  see  same  toplo  ft  KBT-NUMBER  In  all  Key-Numbered  DigesU  it  Indexe» 
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LAUGHLIN,  J.  [1]  This  is  an  action  on  a  promissory  note,  and 
against  appellant  as  indorser.  At  the  close  of  the  evidence  the  at- 
torney for  plaintiff  moved  for  a  direction  of  a  verdict,  on  the  ground 
that  the  evidence  material  to  the  right  of  his  client  to  recover,  consist- 
ing of  the  testimony  of  the  witness  Lackey,  was  uncontroverted ;  and 
the  attorney  for  the  appellant  thereupon,  conceding  that  his  client  was 
liable  for  $500,  but  claiming  that  to  be  lie  extent  of  the  liability,  mov- 
ed for  a  direction  of  a  verdict  for  plaintiff  for  that  amount.  Both  par- 
ties thus  submitted  the  facts  to  the  court,  and  neither  party  attempted 
to  withdraw  the  submission  by  requesting  to  go  to  the  jury  on  any 
question  of  fact  or  otherwise.  It  must  therefore  be  deemed  that  all 
controverted  questions  of  fact  have  been  resolved  in  favor  of  plaintiff 
(Reed  v.  Spear,  107  App.  Div.  144,  94  N.  Y.  Supp.  1007;  Zeller  v. 
Leiter,  114  App.  Div.  148,  99  N.  Y.  Supp.  624),  and  this  necessarily 
involves  questions  of  fact  involving  the  credibility  of  witnesses,  al- 
though not  controverted  by  other  evidence. 

The  indorsement  and  delivery  of  the  note  by  appellant  were  ad- 
mitted, and  due  presentment  and  protest  and  notice  thereof  were 
proved.  The  sole  ground  upon  which  appellant  defended  is  that  the 
note  was  diverted  from  the  purposes  for  which  it  was  made  and  for 
which  he  indorsed  it,  and  that  plaintiff  failed  to  bear  the  burden  of 
showing  that  it  was  a  holder  in  due  course,  which  rested  upon  it>  on 
proof  of  diversion  of  the  note.  The  note  was  for  $2,500,  and  was 
signed,  "Root-Knight  Co.,  Inc.,  M.  J.  Root,  Pres.,  W.  L.  Smith, 
Treas.,"  and  was  payable  120  days  after  date  to  the  order  of  "our- 
selves." It  was  indorsed  precisely  the  same  as  it  was  signed.  The 
appellant's  indorsement  was  next,  and  after  it  were  indorsements  by 
said  Root  and  Smith  individually,  and  by  one  Van  Nostrand,  and  by 
the  plaintiff. 

The  appellant  testified  that  he  was  a  stockholder  in  and  director  of 
the  maker  of  the  note,  and  that  at  the  request  of  said  Root,  the  presi- 
dent,  he  indorsed  it  in  blank,  to  be  used  to  take  up,  by  renewal,  a 
like  note  which  was  soon  thereafter  to  fall  due  at  the  Harriman  Na- 
tional Bank,  and  that  the  note  was  not  used  for  that  purpose.  The 
plaintiff,  with  a  view  to  showing  that  it  received  the  note  in  due  course 
before  maturity — that  is,  for  value  and  without  notice  that  it  had  been 
indorsed  by  plaintiff  for  a  special  purpose,  or  that  it  had  been  diverted 
— ^in  discharge  of  the  burden  then  resting  upon  it  (section  98,  Negotiable 
Instruments  Law),  called  as  a  witness  one  Lackey,  who  was  the  vice 
president  of  the  Street  Railways  Advertising  Company  and  also  of 
the  plaintiff.  He  testified  that  the  Scot-Mint  Company  was  indebted 
to  the  Street  Railways  Advertising  Company,  and  that  he  had  been 
pressing  pa)nment  of  the  claim;  that  Van  Nostrand,  who  was  also 
an  oflScer  of  the  maker,  and  said  Root,  both  of  whom  were  officers  of 
the  Scot-Mint  Company,  brought  the  note  to  him,  representing  that 
it  was  owned  by  the  Scot-Mint  Company,  and  requested  that  the 
Street  Railways  Advertising  Company  advance  $1,000  on  the'  note 
and  apply  the  balance  on  the  Scot-Mint  Company  account;  that  he 
refused  to  do  that,  but  finally  agreed  that  the  Street  Railways  Ad- 
vertising Company  would  take  the  note  and  pay  $500  in  cash  and  apply 
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the  balance  on  said  account,  which  would  practically  extinguish  it; 
that  the  agreement  was  consummated,  and  at  the  request  of  Van  Nos- 
trand  a  check  for  the  cash  payment  was  drawn  to  the  order  of  the 
Root-Knight  Company  and  mailed  to  it  and  charged  to  said  account. 

[I]  The  evidence  does  not  expressly  show  what  credit  entry  was 
made  on  the  Scot-Mint  account;  but,  from  the  fact  that  the  check 
for  $500  was  charged  to  that  account,  it  would  seem  that  the  entire 
amount  of  the  note  was  credited  on  the  account,  and,  if  so,  the  trans- 
action having  been,  according  to  the  testimony  of  Lackey,  with  the 
Scot-Mint  Company,  the  latter  company  took  the  note,  not  condition- 
ally or  as  security,  but  in  payment  of  the  indebtedness  to  the  extent 
of  the  face  value  of  the  note,  less  $500,  and  thereby  extended  the 
time  of  payment  of  said  indebtedness  until  the  note  fell  due,  which 
constituted  a  good  consideration.  Strong  v.  Sheffield,  144  N.  Y.  392, 
39  N.  E.  330;  Muir  v.  Greene,  191  N.  Y.  201,  83  N.  E.  685.  The 
Root-Knight  Company,  in  acknowledging  the  receipt  of  the  check, 
stated  that  the  balance  of  the  note  was  to  be  credited  on  the  Scot- 
Mint  Company  account.  Lackey  also  testified  that  his  company  re- 
ceived the  note  before  maturity,  and  without  notice  or  knowledge  of 
any  kind  with  respect  to  the  purpose  for  which  the  note  was  made  or 
indorsed,  or  that  it  had  been  diverted ;  ihat  the  Street  Railways  Com- 
pany transferred  the  note  to  the  plaintiff,  and  that  the  consideration 
for  the  transfer  was  "the  face  value  of  the  note."  The  secretary  of 
the  plaintiff  testified  that  plaintiff  received  the  note  before  maturity. 

[3]  Appellant,  through  his  counsel,  concedes  that,  if  his  indorse- 
ment and  the  delivery  were  without  restriction  as  to  the  use  of  the 
note,  he  would  be  liable,  even  if  plaintiff  or  its  transferor  took  the 
note  in  conditional  payment  or  as  collateral  security  for  an  ante- 
cedent debt,  and  such  is  the  rule  of  law.  Sections  2  and  51,  Nego- 
tiable Instruments  Law;  Grocers'  Bank  v.  Penfield,  69  N.  Y.  502, 
25  Am.  Rep.  231 ;  Continental  Bank  v.  Townsend,  87  N.  Y.  8 ;  Milius 
V.  Kauffmann,  104  App.  Div.  442,  93  N.  Y.  Supp.  669;  Isaacs  v. 
Cohn,  10  App.  Div.  216,  41  N.  Y.  Supp.  779. 

[4]  The  only  evidence  with  respect  to  a  restriction  in  the  use  of 
the  note  is  the  uncorroborated  testimony  of  the  appellant  The  judg- 
ment can  be  sustained  on  the  ground  that  his  credibility  was  for  the 
trial  court,  and  that  it  does  not  appear  that  his  testimony  has  been 
or  should  have  been  accepted  as  true.  He  was  a  stockholder  ^d  di- 
rector, and  his  interest  in  the  company  was  such  that  he  was  acting 
as  accommodation  indorser  for  it.  Its  relations  with  the  Scot-Mint 
Company  are  not  fully  disclosed,  but  its  letter  heads  show  that  it 
was  advertising  the  business  of  the  other  company. 

[5]  The  facts  with  respect  to  the  transaction  by  which  the  Scot- 
Mint  Company  became  the  owner  of  the  note  were  not  brought  out ; 
but  it  was  not  necessary  for  plaintiff,  on  proof  of  diversion,  to  show 
the  title  of  all  prior  holders.  It  is  sufficient,  to  entitle  plaintiff  to 
recover  the  full  amount  of  the  note  notwithstanding  the  diversion,  to 
show  either  that  it  or  any  former  owner  was  a  holder  in  due  course. 
Negotiable  Instruments  Law,  §§  98,  51,  52,  55,  91,  96;    Sutherland 
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V.  Mead,  80  App.  Div.  103,  107,  80  N.  Y.  Supp.  504;  Mindlin  v. 
Appelbaum,  62  Misc.  Rep.  300,  114  N.  Y,  Supp.  908. 

[8]  It  is  not  necessary  to  rest  affirmance  on  the  ground  that  ap- 
pellant did  not  satisfactorily  bear  the  burden  of  showing  that  the 
note  was  diverted,  for,  assuming  that  it  was  diverted,  the  evidence 
fairly  warrants  the  inference  that  the  plaintiff  received  it  before  ma- 
turity, in  due  course,  for  fuU  value,  and  without  notice  that  it  was 
indorsed  and  delivered  for  a  special  purpose,  and,  1  think,  that  the 
Street  Railways  Advertising  Company  was  also  a  holder  in  due  course. 
The  testimony  of  Lackey  to  that  effect  stands  uncontroverted.  The 
particulars  with  respect  to  "the  face  value"  forming  the  consideration 
parted  with  by  plaintiff  on  receiving  the  note  were  not  drawn  out. 
The  argument  in  behalf  of  appellant  is  based  on  the  contention  that 
neither  the  plaintiff  nor  the  Street  Railways  Ccwnpany  ported  with  any 
present  or  new  consideration,  other  than  the  $500,  on  receiving  the 
note,  and  that  it  was  taken  in  conditional  payment  of,  or  as  security 
for,  an  antecedent  debt.  If  such  were  the  fact,  it  is  conceded  that 
under  the  rule  applied  in  the  United  States  courts  (see  Swift  v.  Ty- 
son, 16  Pet.  1,  10  L.  Ed.  865;'  B.  C.  &  N.  Rd.  Co.  v.  Bank,  102  U. 
S.  14,  26  L.  Ed.  61)  and  in  many  of  the  states  there  would  be  no 
defense;  but  it  is  contended  that  Coddington  v.  Bay,  20  Johns.  637, 
11  Am.  Dec.  342,  and  United  States  N.  Bank  v.  Ewing,'^131  N.  Y. 
506,  30  N.  E.  501,  27  Am.  St.  Rep.  615,  and  kindred  authorities  hold- 
ing the  contrary,  are  still  the  law  in  this  jurisdiction.  This  court 
in  King  v.  Bowling  Green  Trust  Co.,  145  App.  Div.  398,  129  N. 
Supp.  977,  unanimously  expressed  the  opinion  that  the  Negotiable 
Instruments  Law  effected  a  change  from  the  rale  of  Coddington  v. 
Bay,  supra,  to  conform  the  law  here  to  the  rule  in  the  federal  courts 
and  in  other  states. 

[7]  It  is  true,  as  urged  by  counsel  for  appellant,  that  this  court 
had  theretofore  held  that  there  had  been  no  change  in  the  rule  in  this 
state.  Sutherland  v.  Mead,  80  App.  Div.  103,  80  N.  Y.  Supp.  504; 
Bank  of  America  v.  Waydell,  103  App.  Div.  25,  92  N.  Y.  Supp.  666, 
affirmed  on  another  point  187  N.  Y.  115-119,  79  N.  E.  857.  See,  also, 
Roseman  v.  Mahony,  86  App.  Div.  377,  83  N.  Y.  Supp.  749,  and 
Citizens'  State  Bank  v.  Cowles,  180  N.  Y.  346,  73  N.  E.  33,  105  Am. 
St.  Rep.  765.  The  former  decisions  are  not  cited,  and  the  opinion 
in  King  v.  Bowling  Green  Trust  Co.  shows  that  they  were  not  con- 
sidered. As  we  view  the  facts,  that  point  is  not  presented  for  deci- 
sion now,  and  should  be  left  to  rest  on  the  existing  decisions  until 
it  arises  directly. 

Since  the  plaintiff  received  the  note  before  maturity,  if  there  was 
a  defense  as  against  the  Street  Railways  Advertising  Company,  it 
would  not  follow  that  it  would  be  good  against  the  plaintiff.  It  can- 
not well  be  argued  on  the  evidence  in  the  record  before  this  court  for 
review  that  either  the  plaintiff  or  the  Street  Railways  Advertising 
Company  took  the  note  in  conditional  payment  of,  or  as  security  for, 
an  antecedent  debt,  for  it  merely  shows  that  plaintiff  paid  full  value 
for  it,  and  what  that  consisted  of  was  not  brought  out,  and  that  the 
Street  Railways  Advertising  Company  took  it  for  cash  and  in  part 
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payment  of  an  existing  indebtedness.  The  reasonable  inference  from 
the  evidence  is  that  the  Street  Railways  Advertising  Company  re- 
ceived the  note  for  the  $500  and  in  part  payment  unconditionally  of 
the  indebtedness  owin^^  to  it  by  the  Scot-Mint  Company  and  not  con- 
ditionally or  as  security,  and  therefore  no  defense  good  as  against 
that  company  is  preseftted.  Wallabout  Bank  v.  Peyton,  123  App. 
Div.  727,  108  N.  Y.  Supp.  42 ;  Roseman  v.  Mahony,  supra, 

[8]  It  is  further  claimed,  in  effect,  that  Lackey,  who  represented 
the  plaintiff  in  the  transfer  of  the  note  to  it,  knew  of  the  relations 
between  Root  and  Van  Nostrand  and  the  Root-Knight  Company  and* 
Scot-Mint  Company.  The  facts  witfi  respect  to  such  knowledge  on 
his  part  were  not  very  fully  developed.  The  note  was  not  payable 
to  or  indorsed  by  the  Scot-Mint  Company,  and  presumably  Lackey 
knew  that.  He  also  knew  that  the  check  for  the  cash  was  drawn  to 
the  order  of  the  maker.  It  is  contended  that  these  facts  constituted 
notice  to  him,  which  was  imputable  to  the  plaintiff,  that  the  note  had 
been  diverted ;  but  manifestly,  under  the  rule  which  now  obtains,  by 
which  honesty  and  good  faitfi  are  the  tests  and,  not  mere  notice  of 
suspicious  circumstances,  or  notice  or  knowledge  of  facts  from  which, 
on  inquiry,  the  infirmity  might  be  discovered  (see  section  91,  Nego- 
tiable Instruments  Law;  Cheever  v.  Pittsburgh  E.  R.  Co.,  150  N.  Y. 
57,  44  N.  E.  701,  34  L.  R.  A.  69,  55  Am.  St.  Rep.  646;  Cole  v.  Har- 
rison, 167  App.  Div.  336,  153  N.  Y.  Supp.  200;  OKner  v.  Goldenbei^, 
168  App.  Div.  874,  154  N.  Y.  Supp.  612),  such  facts  and  knowledjge 
are  insufficient  to  show  that  plaintiff  or  the  Street  Railways  Advertis- 
ing Company  was  not  a  holder  in  due  course.  In  fact,  the  contrary 
was  conceded  in  appellant's  motion  for  a  direction  of  a  verdict  for 
plaintiff  for  $500. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    Order  filed    All  concur. 


(174  App.  Div.  48) 

KREITNEB  v.  BURGWEGER  et  aL 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    July  6,  1916.) 

1.  COBPOBATIONS    ^=:>308(5) — OFFICEBS — COICPEITSATION. 

A  corporation's  president  and  treasurer,  owning  the  majority  of  stodc, 
may  not,  acting  as  a  majority  of  a  board  of  directors,  raise  their  salaries 
as  such  officers,  without  any  increase  of  duties. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  1339,  1340; 
Dec.  Dig.  «=»308(5).] 

2.  CoEPOBATiONS  ^=5>308(5) — Officebs — Compensation. 

The  theory  of  quantum  meruit  cannot  apply  to  Justify  the  increase  by 
officers  and  directors  of  their  own  salaries  against  protest  of  minority  di- 
rectors, where  the  suggestion  of  impUed  promise  to  pay  a  greater  sum  la 
negatived  by  their  express  contract  to  accept  a  lesser  sum. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1.339,  1340; 
Dec  Dig.  <S=»308(5).l 

^s;»For  oUi«r  gm6i  see  same  toplo  ft  KSY-NUHBBB  In  all  Key-Numbered  DisesU  ft  Indexes 
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&  CoBPORATioNS  ^=>808<5) — Officers — Oompknsation. 

A  substantial  increase  in  a  corporation's  prosperity  will  not  support 
unauthorized  voting  of  increase  of  their  own  salaries  by  majority  of  di- 
rectors acting  as  officers. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1339,  1340 . 
Dea  Dig.  <S=s>308<6).] 

4.  COBFOBATIONS    «=5>307 — OFFICERS — ^FIDUCIARY   RELATIONSHIP. 

Ck>rporation  directors  stand  in  fiduciary  relation  to  both  stockholders 
and  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  fS  1360,  1351 ; 
Dec.  Dig.  C=>307.] 

0.  Corporations  ^=»320(11) — Officers— Conteaotb. 

An  attempt  by  directors  in  control  of  a  corporation  to  make  a  con- 
tract detrimental  to  the  corporation  between  it  and  themselves  individ- 
ually Is  presumptively  fraudulent  and  in  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1437;  Dec. 
Dig.  <8=»320(11).] 

6w  Corporations  ^=»320(11)— Officers — ^Action  Between  Stockholders  and 
Officers. 

In  an  action  for  accounting  by  minority  stockholders  against  directors 
representing  majority  of  stock,  evidence  that  defendants  increased  their 
own  salaries,  unauthorized  by  stockholders,  that  information  as  to  ex- 
penditures was  persistently  refused,  and  that,  although  the  capital  stocR 
was  $250,000,  defendants  refused  to  increase  dividends  above  4  per  cent, 
while  accumulating  a  surplus  approaching  $700,000,  and  had  used  ap« 
proximately  $30,000  for  which  no  account  was  rendered,  held  to  show 
bad  faith,  requiring  strict  accounting. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §  1437 ;  Dec. 
Dig.  <S=»320(ll).] 

7.  C<»PORATioNS     ^=5>'320(11) — Officers — Action     Between     Stockholders 

AND  Officers. 

Plaintiff  has  fully  met  his  burden  of  proof  when  he  traces  the  assets 
of  the  corporation  into  the  hands  of  defendant  directors;  and  they  have 
the  burden  of  accounting  for  all  corporation  moneys  traced  into  their 
hands. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent,  Dig.  §  1437;  Dec. 
Dig.  <8=»320(11).] 

8.  Corporations  ^=5>320(1)  —  Stockholders  —  Minority  Stockholders  — 

Hearing. 

Stockholders,  although  holding  a  minority  of  stock,  are  entitled  to  a 
hearing  upon  question  of  raising  salaries  of  directors  acting  as  officers. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  §  1426;  Dec. 
Dig.  <S=»320(1).] 

Foote,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  Erie  County. 

Suit  by  John  Kreitner  against  Leonhardt  Burgweger  and  others. 
From  the  judgment,  plaintiff  appeals.    Modified. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Louis  L.  Babcock  and  Rogers,  Locke  &  Babcock,  all  of  Buffalo,  for 
appellant. 

Daniel  J.  Kenefick  and  Lewis  &  Carroll,  all  of  Buffalo,  for  respond- 
ents. 

^=»Por  other  cases  see  same  topic  ft  KET-KUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
160N.Y.S.— 17 
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LAMBERT,  J.  In  form,  this  action  is  for  an  accounting.  It  is 
brought  by  plaintiff  as  a  stockholder  of  the  defendant  corporation,  both 
in  an  individual  and  representative  capacity.  By  his  complaint  the 
plaintiff  charges  the  unlawful  appropriation  of  property  and  money  of 
the  brewing  company  by  tbe  defendants  Burgweger  and  Bartholomay. 
He  attacks  many  transactions  and  seeks  herein  an  accounting  by  such 
individual  defendants  and  restitution  to  the  corporation. 

Since  the  organization  of  the  brewing  company,  the  defendant  Burg- 
weger has  been  its  president.  He  has  devoted  substantially  his  entire 
time  to  its  business.  Commencing  at  $2,000  per  year,  his  salary  has 
been  gradually  increased  until  in  July,  1907,  he  was  receiving  $7,000 
per  year.  Such  increases  to  that  amount  are  not  questioned  in  this 
action.  Bartholomay,  about  1903,  came  into  the  employ  of  the  cor- 
poration as  a  salesman.  His  salary  began  at  $3,000  but  coupled  with 
it  was  an  agreement  that,  in.  case,  under  his  supervision,  the  sales 
showed  certain  increases,  his  salary  should  be  increased  to  $5,000. 
The  business  did  show  this  increase,  and  in  July,  1907,  the  board  of  di- 
rectors voted  the  payment  to  him  of  such  increjised  salary  from  Octo- 
ber, 1903.  At  the  same  time  a  resolution  was  adopted  by  such  board, 
further  increasing  Bartholomay's  salary  to  $10,000  per  year,  and  like- 
wise increasing  Mr.  Burgweger's  salary  to  the  same  amount.  In  such 
attempted  increase  in  salaries  lies  one  of  the  chief  grounds  for  com- 
plaint urged  by  plaintiff. 

At  all  times  since  its  mcorporation  the  brewing  company  has  had 
a  directorate  of  three  members,  and  at  the  time  of  the  adoption  of 
ijiese  resolutions  in  July,  1907,  both  Bartholomay  and  Burgweger  were 
members  of  that  board,  constituting  a  majority  thereof,  and  their  votes 
were  essential  to  the  adoption  of  the  resolutions.  The  third  director 
then  on  the  board  voted  against  such  resolutions.  It  was  conceded 
upon  the  trial  that  this  resolution  was  ineffectual  to  increase  to  $10,- 
000  the  salary  of  each  of  the  individual  defendants,  for  the  reason 
that  their  own  votes  were  essential  to  the  adoption  of  that  measure. 

It  has  been  held  by  the  Special  Term  that  the  increase  in  salary  to 
Mr.  Bartholomay  to  $5,000  was  lawful,  being  predicated  upon  a  con- 
tract lawfully  made  at  the  time  of  his  employment  and  fully  perform- 
ed by  him.  The  lawfulness  of  that  contract,  and  the  power  of  the  cor-  . 
poration  to  make  it,  cannot  be  questioned.  The  determination  of  the 
court  below  that  Bartholomay  performed  this  contract  has  support  in 
the  record.  The  corporation  has  received  the  benefit  of  that  contract, 
and  must  be  held  to  have  adopted  and  ratified  it.  As  to  such  increase 
up  to  $5,000  we  must  sustain  the  Special  Term. 

While  it  is  not  sought  upon  this  appeal  to  justify  the  increases  to 
$10,000,  under  the  resolution  of  July,  1907,  yet  it  is  claimed  that  the 
services  performed  by  the  defendants  Burgweger  and  Bartholomay 
were  of  the  value  of  such  increased  salaries,  and  that  the  performance 
of  such  services  for  the  corporation  made  an  implied  promise  on  the 
part  of  the  corporation  to  pay  therefor  the  reasonable  value  of  such 
services.  This  contention  presents  the  question  of  the  application  of 
the  so-called  quantum  meruit  rule  to  the  facts  in  this  case. 

[1-3]  Starting  with  the  premise  of  invalidity  of  the  resolution  of 
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July,  1907,  we  must  admeasure  the  rights  of  these  parties  as  though 
that  resolution  had  not  been  adopted.  Then  we  have  these  men  per- 
forming certain  specific  duties  under  a  contract  whereby  they  were 
to  receive  therefor  a  stated  and  contracted  compensation.  Without 
other  action  than  their  own,  without  ratification  from  the  stockholders, 
and  without  (so  far  as  this  record  shows)  any  increase  in  or  modifica- 
tion of  their  duties,  they  seek  to  take  substantial  increases  in  salary 
from  the  assets  of  this  corporation  against  the  protest  of  the  minority 
director.  Such  a  situation  leaves  no  room  for  the  application  of  the 
quantum  meruit  rule.  The  suggestion  of  an  implied  promise  to  pay 
the  greater  sum  is  negatived  by  the  existence  of  the  specific  contract 
upon  their  part  to  accept  a  lesser  sum.  The  existence  of  a  specific 
contract  cannot  be  reconciled  with  that  of  an  implied  contract  involv- 
ing the  same  elements.  The  two  conceptions  are  antagonistic,  and  all 
services  performed  while  the  specific  contract  exists  must  be  conclu- 
sively presumed  to  have  been  performed  thereunder.  Especially  is 
this  true  when  such  attempted  increase  was  unattended  by  any  increase 
in  duties.  Nor  is  added  prosperity  on  the  part  of  the  corporation 
available  as  an  argument  in  behalf  of  these  defendants.  Their  reten- 
tion of  office  obligated  them  to  produce  this  result,  if  possible,  and 
in  so  doing  they  but  performed  an  obvious  duty  and  one  fully  within 
the  contemplation  of  their  employment. 

That  officers  of  a  corporation  may  not,  by  action  on  their  own  part, 
increase  their  own  compensation  without  a  corresponding  increase  in 
duties,  is  fully  sustained  by  Jacobson  v.  Brooklyn  Lumber  Co.,  184 
N.  Y.  152,  76  N.  E.  1075.  In  that  case  an  increase  in  salaries  was 
voted  without  additional  duties  or  services.  The  Court  of  Appeals 
there  unanimously  held  such  increases  to  be  unlawful,  even  though 
attended  by  increased  assets  and  better  financial  standing  on  the  part 
of  the  corporation. 

And  still  stronger  is  the  case  of  Pew  v.  Gloucester  National  Bank, 
130  Mass.  391.  In  that  case  the  president  of  the  bank  was  receiving 
a  stated  salary  of  $400  per  year.  The  bank  undertook  extensive  alter- 
ations to  its  building,  and  to  the  supervision  of  such  the  president  de- 
voted substantially  all  of  his  time.  This  obviated  the  necessity  for 
employment  of  a  superintendent.  The  services  thus  rendered  were 
valuable.  They  were  beyond  the  ordinary  duties  connected  with  his 
office.  Yet,  in  an  action  brought  by  him  upon  the  theory  of  implied 
promise  to  compensate  therefor,  it  was  held  that  the  existence  of  the 
express  contract  to  pay  him  $400  fully  negatived  the  existence  of  an 
implied  contract  to  pay  him  a  greater  sum,  and  recovery  above  $400 
was  denied. 

There  are  a  few  decisions  where  increases  in  salaries  have  been 
sustained  by  the  courts  under  circumstances  somewhat  similar  to  those 
here.  But  in  each  of  such,  so  far  as  disclosed  by  a  careful  examina- 
tion, there  will  be  found  present  some  other  and  controlling  element. 
Our  attention  is  directed  to  Murray  v.  Smith,  166  App.  Div.  528,  152 
N.  Y.  Supp.  102,  as  being  one  of  such  cases.  That  case  is  clearly  dis- 
tinguishable, in  that  the  decision  therein  sustaining  the  increase  in 
salaries  is  placed  squarely  upon  the  acquiescence  of  the  corporation 
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in  such  increase.  The  facts  in  our  case  do  not  permit  the  adoption 
of  any  theory  of  acquiescence.  Such  increases  have  been  consistently 
and  vigorously  opposed. 

We  are  further  cited  to  MacNaugfhton  v.  Osgood,  41  Hun,  109,  as 
being  antagonistic  to  some  of  the  views  herein  expressed.  That  case 
was  reversed  in  114  N.  Y.  574,  21  N.  E.  1044.  Further,  as  is  pointed 
out  in  Godley  v.  Crandall  &  Godley  Co.,  212  N.  Y.  121,  105  N.  E.  818, 
L.  R.  A.  191 5D,  632,  that  case  stands  alone,  among  the  decisions  of 
this  state,  for  the  doctrines  therein  enunciated.  In  view  of  its  reversal, 
and  of  its  lack  of  support  in  other  decisions,  we  do  not  feel  compelled 
to  follow  it. 

[4-8]  This  record  presents  no  equitable  reasons  for  modification  of 
the  strict  rule  of  accountability  existing  in  our  law  as  against  direc- 
tors of  a  corporation.  Those  officials  stand  in  a  fiduciary  relation  to 
both  stockholders  and  creditors.  Assets  of  the  company  coming  into 
their  possession  they  hold  as  trustees,  and  they  are  to  be  held  to  the 
strictest  rule  of  accountability  to  the  beneficiaries  of  that  trust.  It 
is  in  recognition  of  this  status  of  directors  that  our  courts  have  uni- 
formly held  that  the  attempt  by  directors,  in  control  of  a  corporation, 
to  contract  for  such  corporation  with  themselves  individually,  to  their 
benefit  and  to  the  detriment  of  the  corporation,  is  presumptively  fraud- 
ulent and  in  bad  faith.  Billings  v.  Shaw,  209  N.  Y.  265,  103  N.  E. 
142;  Carr  v.  Kimball,  153  App.  Div.  839,  139  N.  Y.  Supp.  253;  Sage 
V.  Culver,  147  N.  Y.  241,  41  N.  E.  513;  PoUitz  v.  Wabash  R.  R.  Co., 
207  N.  Y.  113-124,  100  N.  E.  721. 

[7]  And  this  presumption  of  bad  faith  is  further  accentuated  by 
the  proof  in  this  record.  These  majority  directors  have  not  evidenced 
the  slightest  good  faith  toward  the  minority  stockholders.  Every  efiEort 
by  a  minority  director  to  protest  against  their  illegal  actions  and  un- 
lawful withdrawal  of  assets  from  the  corporation  has  been  met  with 
dismissal  from  the  board  and  the  election  of  a  successor  friendly  to 
these  defendants.  Acquisition  of  detailed  information  of  the  internal 
affairs  of  this  corporation  was  persistently  refused,  and  only  pro- 
cured by  resort  to  mandamus.  Although  the  total  capitalization  of 
this  company  is  but  $250,000,  and  its  stock  has  been  paying  but  4  per 
cent.,  these  two  majority  directors  have  consistently  refused  to  increase 
the  dividends  thereon,  while  accumulating  a  surplus  approaching  $700,- 
000.  Under  their  management  and  control,  they  have  withdrawn  from 
the  assets  of  this  concern  approximately  $30,(XX),  for  which  they  are 
wholly  unable  to  account  beyond  their  general  and  evasive  statement 
that  it  was  expended  for  the  corporation.  Each  has  monthly  with- 
drawn hundreds  of  dollars  for  which  no  accounting  has  been  made, 
and  the  few  instances  where  the  expenditure  of  the  money  is  ex- 
plained at  all  but  turns  suspicion  upon  the  disposition  made  of  that 
portion  unaccounted  for.  Large  contributions  in  support  of  excise 
measures  in  a  political  campaign,  valuable  presents  to  customers  and 
bartenders,  ticket  admissions  to  a  prize  fight,  and  entertainment  of 
various  and  similar  character,  certainly  do  not  approach  the  standard 
of  lawful  expenditure  of  trust  moneys  which  justifies  a  court  of  equity 
in  sa3ring  that  such  expenditures  were  lawful. 
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And  in  further  defiance  of  the  protesting  stockholders,  since  the 
commencement  of  the  action,  these  defendants  have  voted  still  further 
and  substantial  increase  in  the  salary  of  the  defendant  Burgweger.  In 
fact,  these  defendants  have  frequently  taken  the  position  that,  by  rea- 
son of  their  holdings  in  and  control  of  the  corporation,  they  were  re- 
lieved from  the  obligation  to  account,  or  heed  the  protests  of  the 
minority. 

This  action  is  for  accounting  by  persons  in  a  trust  capacity,  and  the 
plaintiff  has  fully  met  his  burden  of  proof  when  he  traces  the  assets 
of  the  concern  into  their  hands.  The  clear  duty  is  then  imposed  upon 
them  of  fully  accounting  for  all  such  trust  moneys,  and  they  can  re- 
ceive credit  upon  such  accounting  only  for  such  sums  as  they  definitely 
show  they  have  expended  for  a  lawful  purpose.  Upon  no  theory  of 
law  or  equity  can  they  be  credited  with  any  moneys  for  which  they 
cannot  account. 

[S]  It  is  suggested  that  uniform  application  of  the  rule  prohibiting 
majority  directors  from  increasing  their  own  salaries  may  prohibit 
meritorious  increase  in  a  case  where  the  vote  of  such  majority  is 
essential  to  the  adoption  of  a  resolution  for  such  increase.  Such  a  con- 
clusion does  not  necessarily  follow.  A  corporation  is  owned  by  its 
stockholders.  The  will  of  the  majority  of  the  stock  directs  its  destinies. 
For  reasons  of  business  expediency,  certain  powers  are  delegated  to 
the  directors.  But  all  of  such  powers  emanate  from  the  holders  of 
the  stock.  And  when,  as  in  this  instance,  by  reason  of  their  personal 
interest  the  directors  are  precluded  from  exercising  some  of  such 
delegated  powers,  then,  of  necessity,  such  power  of  action  reverts  to 
the  source  from  which  it  came.  It  is  urged,  however,  that  in  this  in- 
stance it  would  have  been  futile  to  give  a  hearing  to  the  minority  stock- 
holders, inasmuch  as  the  defendants  held  a  majority  of  the  stock. 
Whether  that  is  so  or  not,  they  had  a  legal  right  to  participate  in  the 
decision  of  a  question  thus  vital  to  the  corporation.  This  they  were 
denied.  The  course  of  action  by  the  defendants  clearly  demonstrates 
that  it  was  their  purpose,  not  only  to  deny  a  hearing  to  the  minority 
owners  of  the  corporation,  but  in  defiance  of  the  protest  of  their  rep- 
resentative on  the  directorate  to  enforce  pa)rment  of  increased  salaries 
in  disregard  of  law.  It  is  not  necessary  to  follow  this  subject  further. 
Bad  faith  is  clearly  shown.    Their  action  was  illegal. 

Further  suggestion  is  made  that  the  resolution  of  July,  1907,  although 
invalid  as  aflFecting  such  increase  in  salaries,  may  be  accorded  effect  as 
evidencing  notice  from  the  majority  of  directors  of  a  termination  of 
their  former  contractual  status,  and  thus  the  elimination  of  all  obstacles 
to  the  application  of  the  quantum  meruit  rule.  Such  was  not  the  pur- 
pose or  object  of  this  resolution,  and,  even  if  it  was,  such  could  not 
be  its  effect.  These  men  could  not,  by  their  own  acts,  unratified  by 
the  corporation,  create  between  themselves  and  the  corporation  they 
represent  any  different  contractual  status  in  relatio»n  to  their  man- 
agement of  property  in  their  hands  as  trustees. 

The  conclusions  reached  necessitate  further  accounting  in  this  ac- 
tion, and  such  should  be  had  before  a  referee  appointed  for  that  pur- 
pose.   Payments  of  salary  to  these  two  officials,  over  and  above  those 
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salaries  effective  just  prior  to  the  adoption  of  the  resolution  of  July, 
1907,  should  be  disallowed,  except  the  increase  to  Mr.  Bartholomay,  up 
to  $5,000.  Upon  such  accounting,  the  defendants  Burgweger  and 
Bartholomay  must  be  disallowed  all  sums  shown  to  be  received  by  them 
for  which  they  do  not  render  accounting  showing  lawful  disbursement 
thereof. 

The  judgment  appealed  from  should  be  modified,  by  striking  there- 
from all  the  provisions  thereof,  except  those  which  adjudge  a  recovery 
against  the  defendants  Burgweger  and  Bartholomay  of  $23,884.49, 
and  against  the  defendant  Burgweger  of  $1,273.83,  and  further  modi- 
fying such  judgment  by  making  same  interlocutory  only,  the  amounts 
of  such  recoveries  to  be  included  in  the  final  judgment  herein.  Such 
judgment  should  be  further  modified  by  embodying  therein  provision 
remitting  the  case  to  Special  Term  for  the  accounting  indicated  in  the 
foregoing  opinion,  such  accounting  to  be  had  by  way  of  reference. 
Conclusions  of  law  3,  4,  5,  and  9,  as  found  by  the  Special  Term,  should 
be  reversed. 

In  view  of  the  lack  of  good  faith  on  the  part  of  the  individual  de- 
fendants, costs  of  this  appeal  and  of  the  trial  heretofore  had  herein 
should  be  awarded  the  plaintiff,  against  the  defendants  Burgweger  and 
Bartholomay. 

MERRELL  and  DE  ANGELIS,  JJ.,  concur. 

KRUSE,  P.  J.  (concurring).  There  is  a  notion  quite  prevalent  that 
the  majority  owners  of  a  stock  corporation  have  an  absolute  right  to 
manage  the  business  of  the  corporation  as  they  see  fit.  That  is  not  so. 
The  directors  of  a  corporation  are  quasi  trustees  for  all  of  the  stock- 
holders, and  it  is  their  duty  to  manage  its  business  for  the  best  inter- 
ests of  the  corporation  and  all  of  its  stockholders,  and  where  they 
act  in  bad  faith  in  managing  its  aflfairs,  and  in  the  interest  of  a 
majority  of  the  stockholders  and  to  the  detriment  of  the  minority 
stockholders,  such  conduct  should  be  taken  into  account  in  determining 
the  question  of  their  compensation  for  service.  It  frequently  happens 
that  trustees  are  withheld  any  compensation  for  their  services  where 
they  are  derelict  in  their  duties.  This  rule  has  often  been  applied  to 
executors,  receivers,  and  other  trustees.  We  had  occasion  not  long 
ago  to  withhold  fees  from  a  receiver  who  had  been  unfaithful  to 
his  trust.  People  v.  State  Bank  of  Forestville,  170  App.  Div.  937,  154 
N.  Y.  Supp.  1138. 

Not  only  have  the  controlling  officers  here  voted  to  increase  their 
salary  over  the  protests  of  the  minority,  and  failed  to  furnish  an  ac- 
count of  the  moneys  which  they  claim  to  have  spent,  but  they  have 
refused  to  increase  the  dividends,  without  any  apparent  good  reason, 
as  it  seems  to  me,  thus  keeping  in  their  control  a  large  surplus.  It 
seems  to  have  been  the  deliberate  policy  of  the  majority  directors  to 
ignore  the  minority  entirely,  and  the  claim,  which  is  made,  that  it  has 
been  their  purpose  to  freeze  out  the  minority,  is  by  no  means  without 
some  foundation.  I  think,  if  these  controlling  officers  are  allowed 
salaries  as  stated  in  the  prevailing  opinion,  they  may  consider  them- 
selves fortunate. 
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FOOTE,  J.  (dissentu^  in  part).  I  agree  that  defendants  Burgweger 
and  Bartholomay  should  be  required  to  refund  to  the  corporation  all 
moneys  drawn  by  them  from  its  treasury  for  so-called  entertaining  and 
traveHng  expenses  which  they  have  not  accounted  for,  except  such 
amount  as,  upon  accounting,  they  are  able  to  show  is  proper  dis- 
bursement in  the  interest  of  the  company's  business,  and  the  particu- 
lars of  each  item  so  expended  so  far  as  may  be  necessary  to  enable* 
the  court  to  determine  the  items  of  such  expenditure  which  were  prop- 
erly made.  I  do  not  think  they  should  be  allowed  on  such  accounting 
for  moneys  which  they  claim  to  have  expended-  in  the  interest  of  the 
company's  business,  where  they  are  unable  to  show  when  and  to  whom 
the  money  was  paid  and  for  what  purpose.  These  officers  should,  I 
think,  be  held  in  duty  bound  to  follow  the  same  business  method  of 
reporting  and  accounting  for  the  expenditures  of  the  company's  money 
as  they  were  in  the  habit  of  requiring  from  the  company's  employes 
over  whom  they  had  supervision. 

I  am  not  able  to  concur,  however,  in  the  views  of  the  majority  of 
the  court  to  the  effect  that  these  defendants  must  return  to  the  corpo- 
ration all  the  money  drawn  by  them  as  increased  salaries  since  July, 
1907.  The  defendants  Burgweger  and  Bartholomay  together  owned 
and  controlled  a  majority  of  the  shares  of  the  company.  They  also 
constitute  a  majority  of  the  board  of  directors,  which  has  only  three 
members.  They  are,  and  for  many  years  have  been,  the  acting  man- 
agers of  the  company's  business;  the  defendant  Burgweger  as  pres- 
ident and  general  manager,  and  the  defendant  Bartholomay  as  vice 
president,  treasurer,  and  manager  and  salesman  for  the  company's 
shipping  trade  outside  of  Buffalo.  They  each  devote  all  their  time  to 
the  business  of  the  company,  which  under  their  management  has  been 
prosperous  and  successful,  resulting  in  the  accumulation  of  a  surplus 
of  about  $700,000.  At  the  time  of  the  organization  of  the  company 
in  1892  the  salaries  of  the  officers  were  fixed  by  resolution  of  the  board 
at  $3,000  per  year  each.  After  the  first  year,  and  until  1897,  during 
which  time  the  company  was  in  financial  difficulties,  the  president,  Mr. 
Burgweger,  voluntarily  reduced  his  salary  to  $2,000.  Subsequently 
his  salary  was  increased  by  consent  of  the  directors,  without  any 
formal  resolution,  first  to  $4,000,  then  to  $5,000,  and  later  to  $6,000, 
which  was  the  sum  he  was  receiving  in  the  year  1907.  Mr.  Bartholo- 
may, during  the  first  year  of  his  employment,  in  1902,  received  $3,000, 
with  a  promise  that  his  salary  would  be  increased  to  $5,000  if  he  made 
A  certain  increase  in  the  volume  of  the  company's  shipping  business, 
which  he  did.  He  continued,  however,  to  draw  at  the  rate  of  $3,000 
per  year  until  July,  1907.  A  directors'  meeting  was  held  on  July  1, 
1907,  at  which  resolutions  were  adopted  increasing  the  salary  of  Mr. 
Burgweger  to  $10,000,  and  of  Mr.  Bartholomay  to  $10,000,  and  giving 
to  Mr.  Bartholomay  the  increased  salary  which  had  been  promised 
him  of  $5,000  from  1903  to  1907.  These  resolutions  were  adopted  by 
the  vote  of  Messrs.  Burgweger  and  Bartholomay.  The  third  member 
of  the  board,  who  was  the  treasurer  and  attorney  of  the  company  and 
a  friend  and  personal  attorney  of  Mr.  Kreitner,  voted  in  the  negative, 
though  expressing  his  willingness  to  vote  for  an  increase  to  Mr.  Burg- 
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weger  up  to  $8,000.  Thereafter  the  defendants  drew  salaries  at  the 
increased  rate  authorized  by  Uiese  resolutions  until  shortly  after  the 
commencement  of  this  action,  in  March,  1910,  when  the  salary  of  the 
defendant  Burgweger  was  further  increased  to  $12,000,  which  amount 
he  has  since  drawn.  At  the  next  annual  meeting  the  dissenting  direc- 
tor was  not  re-elected,  and  his  place  has  since  been  filled  by  persons 
'  friendly  to  the  interest  of  the  defendants  and  having  no  substantial  in- 
terest in  the  company. 

The  trial  court  has  found  that  the  salary  voted  to  the  defendant 
Burgweger  in  1907  and  1910  was  fair  and  reasonable,  and  not  more 
than  -the  fair  value  of  the  services  he  rendered  to  the  company,  but 
as  to  the  salary  voted  to  the  defendant  Bartholomay  that  it  was  in 
excess  of  the  fair  value  of  his  services,  and  that  such  services  were 
of  the  value  of  $8,000.  These  findings  were  made  upon  the  testimony 
of  apparently  disinterested  witnesses  familiar  with  the  value  of  such 
services,  and  their  testimony  was  wholly  uncontradicted ;  plaintiff  call- 
ing no  witnesses  upon  the  subject,  but  relying  entirely  upon  the  legal 
invalidity  of  the  resolutions  under  which  the  salaries  were  paid. 

Under  these  circumstances,  I  do  not  think  plaintiff  should  be  allowed 
in  this  equity  action  to  compel  defendants  to  restore  to  the  corpora- 
tion all  the  nioneys  received  by  them  as  increased  salaries  since  the 
resolutions  of  July,  1907.  On  that  subject  I  agree  with  the  views  ex- 
pressed in  the  opinion  at  Special  Term.  The  case  would  be  different 
if  there  were  findings  that  the  amounts  paid  as  salaries  were  not  fair 
and  just  for  the  services  rendered,  or  that  the  corporation  could  have 
procured  the  work  to  be  done  for  less,  or  that  defendant  had  been 
guilty  of  some  bad  faith.  Not  only  are  there  no  such  findings,  but 
none  were  requested  by  plaintiff  in  the  proposed  findings  submitted  to 
the  trial  court. 

Plaintiff's  reliance,  as  shown  by  the  findings  he  asked  the  court  to 
make,  was  upon  the  legal  invalidity  of  the  resolutions  of  the  board  to 
increase  the  salaries.  I  agree  that  those  resolutions  were  not,  of  them- 
selves, sufficient  to  increase  the  salaries.  They  were  voidable,  at  the 
election  of  the  company  or  any  of  its  stockholders.  If  not  so  avoided, 
they  were  binding  upon  defendants,  and  estopped  them  from  claiming 
any  greater  compensation.  If  avoided  by  the  company,  I  do  not  think 
the  effect  was  to  limit  the  compensation  to  what  defendants  had  been 
receiving  the  year  before.  That  amount  had  not  been  fixed  by  any 
resolution;  in  fact,  there  was  no  previous  resolution  on  the  subject 
of  salaries,  except  the  one  adopted  on  the  organization  in  1892,  which 
fixed  the  salaries  at  $3,000.  It  was  understood  and  expected  by  all 
that  defendants  should  receive  fair  compensation  for  their  services. 
The  services  were,  for  the  most  part,  outside  their  duties  as  officers 
and  directors.  All  the  stockholders,  including  plaintiff,  acquiesced  in 
the  several  increases  of  Burgweger 's  salary  up  to  $6,000,  the  amount 
he  was  receiving  prior  to  July,  1907,  though  they  were  all  made  without 
any  formal  resolution  of  the  board. 

Plaintiff  does  not  question  these  increases  in  this  action,  but  relies 
wholly  upon  the  illegality  of  the  resolution  of  July,  1907.    If  defend- 
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ants  and  all.  the  stockholders  understood  and  expected  that  defendants 
should  receive  adequate  salaries,  and  if  there  is  no  legal  method  by 
which  the  board  can  determine  what  are  adequate  salaries,  because  the 
members  of  the  board  have  a  personal  interest  to  serve,  then  defend- 
ants must  have  a  remedy  at  law  to  recover  the  fair  value  of  their  serv- 
ices. It  cannot  be  that  they  were  concluded  in  1907  and  subsequent 
years  by  the  amount  they  voluntarily  accepted  in  1906.  Such  accept- 
ance did  not  make  a  contract  for  the  future.  If  the  resolutions  of 
July,  1907,  did  not  fix  the  salaries  thereafter,  then  they  have  not  been 
fixed  at  all.  Those  resolutions  do  show  that  defendants  were  not 
willing  to  continue  at  the  same  salaries  and  that  they  claimed  an  in- 
crease. I  see  no  ground  for  holding  them  bound  to  accept  the  previous 
salaries,  because  the  resolutions  did  not  bind  the  corporation  to  the 
amounts  there  stated.  Under  these  circumstances,  I  think  defendants 
could  have  maintained  an  action  against  the  company  to  recover  the 
fair  value  of  their  services.  See  Bagley  v.  Carthage,  Watertown  & 
Backet  Harbor  R.  R.  Co.,  165  N.  Y.  179,  58  N.  E.  895,  and  cases  there 
cited.    In  effect  they  have  been  permitted  to  so  recover  in  this  action. 

Where,  as  here,  the  majority  stockholders  are  themselves  the  officers 
and  directors,  and  at  the  same  time  the  active  managers,  they  must 
of  necessity,  in  the  first  instance,  fix  their  own  compensation  as  man- 
agers. It  is  not  ordinarily  a  question  for  the  stockholders  until  the 
directors  have  acted,  and  where  the  same  men  who  constitute  the 
board  of  directors  also  control  the  majority  of  the  stock,  and  have  as 
directors  fixed  their  own  salaries  necessarily  by  their  own  votes,  I  think 
they  should  be  held  in  equity  to  have  consented  as  stockholders  for 
the  stock  which  they  control.  At  any  rate  a  majority  of  the  stock- 
holders are  in  this  action  in  the  attitude  of  insisting  that  the  salaries  as 
fixed  by  the  resolutions  of  the  board  should  stand,  and  I  see  nothing 
to  be  gained  by  referring  the  matter  now  to  a  stockholders'  meeting 
for  ratification.  As  a  majority  of  the  stock  is  controlled  by  defend- 
ants, they  could  not,  as  stockholders,  effectually  ratify,  as  against,  the 
minority,  action  of  the  directors  fixing  unfair  and  excessive  salaries 
for  themselves.  That  would  be  a  manifest  fraud  upon  the  minority 
and  could  not  prevail.  See  Godley  v.  Crandall  &  Godley  Mfg.  Co., 
212  N.  Y.  121,  and  cases  cited  bottom  page  133,  105  N.  E.  818,  L. 
R.  A.  1915D,  632. 

So  ultimately  the  courts  must  settle  the  controversy  between  these 
parties,  and  determine  the  limits  beyond  which  defendants  may  not 
go  in  the  amount  they  vote  to  themselves  for  salaries,  even  after  they 
have  ratified  such  vote  in  stockholders'  meeting.  The  question  may 
as  well  be  determined  now.  Such  seems  to  be  the  practice  in  similar 
cases  in  New  Jersey.  See  Raynolds  v.  Diamond  Mills  Paper  Co.,  69 
N.  J.  Eq.  299,  60  Atl.  941 ;  LiUard  v.  Oil,  Paint  &  Drug  Co.,  70  N. 
J.  Eq.  197,  56  Atl.  254,  58  Atl.  188.  If  defendants  may  recover  of 
the  corporation  the  fair  value  of  their  services,  circuity  of  action  will 
be  avoided  by  allowing  them  to  retain  what  they  have  received  up  to 
what  that  value  has  been  found  to  be.  Plaintiff  seeks  equity,  and  he 
should  be  required  to  permit  equity  to  be  done  to  defendants. 
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This  case  should  be  distinguished  from  Godley  v.  Crandall  &  God- 
ley  Co.,  supra,  and  others,  where  directors  have  voted  themselves 
salaries  as  mere  incidents  of  their  office. 

I  think  the  judgment  should  be  modified  as  above  indicated,  and,  as 
modified,  affirmed. 


(174  App.  Div.  88) 

bORATIO  V.  JACKSON. 

(Supreme  Court,  Appellate  Diyision,  Fourth  Department    June  15,  1916.) 

1.  Masteb  and  Seevant  ^=»278(11) — Injubies  to  Servant— Safe  Appliances 

— Electbical  Appliances. 

Where  servant  was  Injured  by  premature  explosion  of  dynamite,  evi- 
dence held  sufficieuk  to  sustain  a  finding  that  uncovered  battery,  with  ex- 
posed noninsulated  lead  wires,  was  not  a  reasonably  safe  appliance. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  958 ; 
Dec.  Dig.  <©=»278(11).] 

2.  Masteb    and    Sebvant    ^=»278(17) — ^Injubieb    to    Sekvant — ^Method    ob 

WoBK— Unsafe  Pbactice. 

Where  servant  was  injured  by  premature  explosion  of  dynamite,  evi- 
dence held  sufficient  to  sustain  a  finding  that  the  method  of  leaving  one 
of  the  lead  wires  attached  to  uncovered  battery  while  making  connec- 
tions with  dynamite  cap  was  unsafe  practice. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  969 ; 
Dec.  Dig.  <©=>278(17).] 

3.  Masteb  and  Sebvant  <^=>265(3) — Injubies  to  Sebvant — Negligence  of 

Masteb — Bubden  of  Pboop — Details  of  Accident. 

Where  servant's  injuries  were  caused  by  premature  explosion  of  dyna- 
mite, through  a  lead  wire  coming  in  contact  with  uncovered  battery  to 
which  the  other  lead  wire  was  attached,  held,  it  was  incumbent  on  plain- 
tiflC  to  prove  precisely  how  the  contact  was  made. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §| 
879,  897;   Dec.  Dig.  <©=»265(3).] 

4.  Appeal  and  Ebbob  <S=>174r— Review— Objections  Not  Baised  in  Tbial 

Coubt. 

In  an  action  against  a  trustee  in  bankruptcy  in  his  representative  ca- 
pacity for  injuries  to  servant,  the  failure  to  allege  or  prove  the  order  of 
the  bankruptcy  court  permitting  the  trustee  to  carry  on  the  work  in 
question  cannot  be  urged  as  error  on  appeal,  where  such  question  was 
not  raised  by  objection  in  the  trial  court. 

[Ed.  Note, — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  1093, 
1094,  1121-1132 ;   Dec  Dig.  <8s»174.] 

5.  Appeal  and  Ebbob  <S=»837(10)  —  Recobd  —  Evidence  Outside  Recobd  — 

Obdebs  in  Bankruptcy. 

On  appeal,  the  order  of  the  bankruptcy  court  authorizing  the  trustee 
to  carry  on  work  of  the  bankrupt  may  be  considered  in  support  of  a  ver- 
dict for  injuries  to  a  servant,  where  the  right  to  maintain  such  action 
was  not  questioned  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  3267; 
Dec.  Dig.  <S=»837(10);    Reference,  Cent.  Dig.  §  225.] 

6.  Appeal  and  Ebbob  ^=>1176(5) — Disposition  of  Cask  on  Revebsal— Re- 

instatement OF  Vebdict. 

On  appeal,  where  an  order  setting  aside  the  verdict  and  dismissing  the 
complaint  ia  reversed,  the  verdict  will  be  reinstated,  where  the  issues 

^=;9For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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were  properly  submitted,  and  the  record  contains  no  prejudicial  error  re- 
quiring a  new  trial,  and  the  verdict  is  not  excessive. 

[Ed.  Note,— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4593, 
4594;    Dec.  Dig.  <e=»1176(5).] 

Action  by  Frank  Doratio  against  Percy  Jackson,  trustee  in  bank- 
ruptcy. From  an  order  dismissing  plaintiff's  complaint  upon^  a  mo- 
tion for  nonsuit  after  verdict,  plaintiff  brings  exceptions,  which  are 
ordered  heard  at  the  Appellate  Division  in  the  first  instance.  Excep- 
tions sustained,  nonsuit  set  aside,  verdict  reinstated,  and  judgment 
entered  thereon. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Alfred  W.  Gray,  of  Niagara  Falls,  for  plaintiflE. 

Clinton  B.  Gibbs,  of  Buffalo,  for  defendant 

KRUSE,  P.  J.  The  plaintiff  had  a  verdict  for  personal  injuries 
sustained  while  employed  in  the  work  of  blasting  rock,  resulting  from 
the  premature  explosion  of  a  blast.  After  the  verdict  had  been  ren- 
dered and  the  jury  discharged,  the  plaintiff's  complaint  was  dismissed 
upon  defendant's  motion  for  a  nonsuit  and  the  direction  of  a  verdict 
for  the  defendant,  the  decision  of  which  was  pending  when  the  case 
was  submitted  to  the  jury,  and  the  plaintiff's  exceptions  ordered  heard 
at  the  Appellate  Division  in  the  first  instance. 

I  think  the  case  was  properly  submitted  to  the  jury,  that  the  charge 
was  fair,  clear,  and  correct,  and  that  the  verdict  should  be  reinstated. 
I  think  the  jury  could  find  from  the  evidence:  (1)  That  the  battery 
furnished  the  plaintiff  for  doing  the  work  was  not  a  reasonably  safe 
appliance.  (2)  That  the  practice  of  leaving  a  lead  wire  connected  to 
the  battery  while  the  lead  wires  were  being  connected  to  the  blast, 
as  plaintiff  claims  he  was-  instructed  to  do  by  the  superintendent,  was 
an  unsafe  practice.  (3)  That  plaintiff  was  without  fault,  and  that  the 
risk  was  not  assumed. 

The  battery  consisted  of  three  dry  cells,  connected  by  a  bare  cir- 
cuit wire,  and  not  inclosed.  Two  lead  wires  extended  from  the  bat- 
tery to  the  blast.  The  wires  were  about  75  feet  long.  One  wire  was 
connected  at  the  battery ;  the  other  was  unattached.  The  blast  consist- 
ed of  a  third  of  a  stick  of  dynamite,  in  which  was  inserted  a  cap  or 
exploder,  from  which  ran  two  strands  of  wire  about  four  feet  long. 
When  the  blast  was  ready  to  be  fired,  one  strand  was  connected  to  the 
lead  wire  attached  to  the  battery  and  the  other  strand  to  the  uncon- 
nected lead  wire.  After  the  lead  wires  and  the  exploder  wires  had 
been  connected,  the  loose  end  of  the  unattached  lead  wire  was  touched 
to  the  bare  or  uninsulated  wire  connecting  the  three  cells,  completing 
the  circuit,  thus  firing  the  blast. 

One  of  the  workmen  had  connected  one  exploder  wire  and  a  lead 
wire,  and  the  plaintiff  had  just  about  finished  winding  the  other  lead 
wire  to  the  other  exploder  wire,  when  the  explosion  occurred.  It  is 
contended  that  the  loose  end  of  the  unattached  lead  wire  in  some  way 
accidentally  came  in  contact  with  the  exposed  pole  of  the  battery,  thus 
completing  the  circuit,  or  that  a  ground  current  was  formed  from  the 
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loose  end  of  the  wire  to  the  battery.  Plaintiffs  evidence  tended  to 
show  that  the  batteries  for  use  in  blasting  are  usually  inclosed  in  a 
box  and  the  bare  and  uninsulated  parts  covered,  so  as  to  prevent  form- 
ing a  circuit  accidentally,  and  further  that  the  proper  and  safe  prac- 
tice would  have  been  to  leave  both  lead  wires  disconnected  at  the  bat- 
tery until  after  they  had  been  connected  to  the  exploder  wires. 

[1,  2]  The  defendant  contends  that  the  proof  is  inadequate  to  show 
that  any  ground  current  would  be  thus  formed.  The  trial  judge  seems 
to  have  been  of  the  opinion  that  there  was  not  much  to  the  claim  that 
a  ground  circuit  may  have  been  formed,  and  so  it  seems  to  me.  I 
think,  however,  that  the  jury  might  properly  find  from  the  evidence 
that  the  uncovered  battery,  with  the  bare  circuit  wire  exposed,  was 
not  a  reasonably  safe  appliance,  and  also  that  leaving  one  of  the  lead 
wires  attached,  so  that,  if  the  loose  end  of  the  other  lead  wire  should 
accidentally  come  in  contact  with  the  exposed  circuit  wire  on  the  bat- 
tery, the  circuit  might  be  completed  and  a  premature  explosion  re- 
sult while  the  lead  wires  and  the  exploder  wires  were  being  connected, 
was  a  dangerous  and  unsafe  practice.  That  this  practice  is  unsafe 
is  testified  to  by  plaintiff's  experts,  and  substantially  conceded  by  the 
defendant's  experts,  as  well  as  its  own  superintendent,  who  denies  that 
he  ever  told  the  plaintiff  to  leave  one  of  the  lead  wires  attached  to  the 
battery,  as  plaintiff  testifies. 

It  seems  reasonably  certain  that  the  premature  explosion  was  caused 
in  one  of  two  ways:  (1)  Pulling  or  jerking  the  exploder  wire,  so  as 
to  set  off  the  blast  by  friction,  producing  an  explosion  without  the  aid 
of  the  electric  current;  or  (2)  the  loose  end  of  the  unattached  lead 
wire  coming  in  contact  with  the  exposed  wire  at  the  battery.  The  evi- 
dence sustains  a  finding  that  the  explosion  was  not  caused  by  a  dis- 
turbance of  the  exploder,  but  by  the  loose  end  of  the  unattached  lead 
wire  coming  in  contact  with  the  battery.  Just  how  the  contact  came 
about  is  not  so  clear. 

As  has  been  stated,  the  plaintiff  and  one  of  the  workmen  had  just 
about  finished  making  the  connection  of  the  lead  wires  and  the  exploder 
wires  when  the  explosion  occurred.  A  third  man,  whose  duty  it  was 
to  close  the  circuit  by  bringing  the  loose  end  of  the  lead  wire  in  con- 
tact with  the  battery,  testified  that  he  had  not  made  the  circuit,  but  was 
from  15  to  20  feet  from  the  battery  at  the  time  of  the  explosion,  and  he 
is  corroborated  by  the  plaintiff  and  the  other  workman. 

The  battery  was  located  in  a  hole  about  3  feet  deep.  The  loose  end 
of  the  lead  wire  was  placed  upon  the  rock,  about  3  or  4  feet  from 
the  battery.  The  wind  was  blowing  from  the  wire  toward  the  bat- 
tery. The  plaintiff  contends  that  the  reasonable  inference  is  that  the 
wind  blew^  the  loose  wire  into  the  hole,  so  that  it  came  in  contact  with 
the  battery. 

I  am  inclined  to  the  opinion  that  the  jury  might  so  find  from  the 
evidence.  Anyway,  it  seems  clear  that  the  wire  did  not  come  in  con- 
tact with  the  battery  by  any  voluntary  human  agency,  but  that  it  was 
accidental.  It  is  possible  that  the  loose  wire  may  have  fallen  from 
the  rock  into  the  hole  in  manipulating  it,  or  that  some  one  accidentally 
touched  it  or  walked  against  it 
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[3]  But  even  so  I  think  actionable  negligence  may  be  predicated 
thereon,  for  if  the  battery  and  the  exposed  bare  wires  had  been  cov- 
ered, or  if  both  lead  wires  had  been  left  unattached,  the  accident 
would  not  have  happened.  I  do  not  think  it  was  incumbent  upon  the 
plaintiff  to  prove  precisely  how  the  wire  came  in  contact  with  the 
battery.  If  it  is  shown  that  it  was  caused  in  one  of  several  ways, 
any  one  of  which  makes  the  defendant  actionably  negligent,  the  de- 
fendant may  be  held  liable,  although  the  plaintiff  may  not  be  able 
to  point  out  which  it  was  that  caused  the  contact. 

[4,  5]  2.  It  is  further  urged,  as  a  ground  for  sustaining  the  non- 
suit, that  the  action  cannot  be  maintained  against  the  defendant  in 
his  representative  capacity,  because  there  is  no  allegation  in  the  com- 
plaint or  proof  that  an  order  had  been  obtained  from  the  bankruptcy 
court  permitting  the  defendant  trustee  to  carry  on  the  work  in  ques- 
tion, citing  in  support  of  that  proposition  McAuley  v.  Jackson,  165  App. 
Div.  846,  151  N.  Y.  Supp.  120.  But  it  appears  by  the  allegations  of 
the  complaint  that  defendant  was  appointed  trustee  in  bankruptcy 
of  said  company,  and  thereupon  duly  qualified  as  such  trustee,  and 
took  possession  and  control  of  all  its  property,  and  that  plaintiff  was 
employed  by  said  defendant  as  such  trustee.  The  answer  admits  these 
allegations,  and  specifically  admits  that  the  plaintiff  was  employed  by 
defendant  as  such  trustee.  Furthermore,  no  stich  question  was  spe- 
cifically raised  upon  the  motion  for  a  nonsuit  and  direction  of  a  ver- 
dict, or  at  any  stage  of  the  trial.  If  it  had  been,  the  proof  could  have 
been  supplied,  because  it  appears  by  the  certified  copy  of  an  order 
of  the  federal  court  that  the  defendant  was  in  fact  authorized  to  carry 
on  this  work.  After  the  trial  judge  had  filed  his  opinion  dismissing 
the  complaint,  in  which  this  objection  is  referred  to,  the  plaintiff 
asked  leave  to  have  considered  in  evidence  this  certified  copy  and  made 
the  same  request  upon  the  argument  of  this  appeal,  which  is  strenu- 
ously objected  to  by  the  defendant. 

Defendant's  counsel  contends  that  the  order  of  the  federal  court 
should  have  been  pleaded,  and  that  the  general  allegations  above  re- 
ferred to  are  insufficient  to  show  a  liability  against  the  defendant  in 
his  representative  capacity.  However  that  may  be,  I  think,  in  view 
of  the  fact  that  the  question  was  not  specifically  raised  at  the  trial, 
the  defendant  should  not  be  heard  now  to  urge  that  objection.  Adams 
v.  Greenwich  Ins.  Co.,  70  N.  Y.  166;  Quinlan  v.  Welch,  141  N.  Y. 
158,  36  N.  E.  12.  Furthermore,  I  think  the  order  may  be  considered 
upon  this  appeal  for  the  purpose  of  supporting  the  verdict.  Bank  of 
Charleston  v.  Emeric  et  al.,  4  N.  Y.  Super.  Ct.  718;  Rockwell  v.  Mer- 
win,  45  N.  Y.  166;  Whitwell  v.  Wright,  136  App.  Div.  246,  250,  120 
N.  Y.  Supp.  1065. 

[8]  3.  No  errors  are  pointed  out  prejudicial  to  the  defendant,  and 
I  have  found  none  which  would  warrant  a  new  trial.  Neither  do  I 
think  the  verdict  is  excessive,  or  should  be  set  aside  as  against  the 
weight  of  the  evidence.  If  that  is  so,  the  verdict  should  be  reinstated. 
Herman  v.  Fitzgibbons  Boiler  Co.,  136  App,  Div.  286,  120  N.  Y.  Supp. 
1074.  While  the  case  is  close,  there  is  nothing  to  indicate  that  the 
verdict  is  not  the  result  of  a  thoughtful,  careful,  and  consciencious 
consideration  of  the  evidence. 
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As  to  the  amount  of  the  verdict,  I  think  it  should  not  be  held  ex- 
cessive. The  plaintiff  was  26  years  old  at  the  time  of  the  accident. 
He  was  a  strong,  healthy  man,  earning  $3.50  a  day.  He  has  practically 
lost  both  hands,  is  totally  blind  in  one  eye,  the  sight  of  the  other  im- 
paired, the  chest  and  other  parts  of  his  body  were  lacerated  and  torn, 
and  in  short  he  is  a  helpless  cripple,  unable  to  dress  himself  or  give 
himself  proper  care. 

Plaintiff's  exceptions  should  be  sustained,  the  nonsuit  set  aside,  the 
verdict  reinstated,  and  judgment  directed  to  be  entered  thereupon. 
All  concur. 


m  Misc.  Kep.  712) 

DOCKWEILEB  v.  AMERICAN  PIANO  CO. 

DRAUGHTBv.  SAME. 

(Supreme  Court,  Trial  Term,  New  York  County.    April,  1916.) 

1.  Master  and  Servant  ^=:9332(2) — Injury  to  Third  Person — ^Neougbnce 

OF  Servant — Scope  of  Employmentv-Question  for  Jury. 

Where,  in  a  third  person's  action  against  an  employer  for  injuries  due 
to  negligence  of  an  employ^,  the  facts  are  in  dispute,  or  are  susceptible 
of  different  inferences,  the  question  whether  the  employ^  was  acting  In 
the  course  of  and  within  the  scope  of  his  employment  at  the  time  of  the 
accident  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  1275 ; 
Dec.  Dig.  <8s»332(2).] ' 

2.  Master  and  Servant  ^=>302(2) — ^Injury  to  Third  Person — ^Nequgekce 

or  Servant — Implied  Authority. 

It  is  not  essential  to  an  employer's  liability  for  injuries  from  the  neg- 
ligent operation  of  a  van  by  his  employ^  that  the  employ^  shall  have 
had  express  authority  to  use  the  vau  as  he  was  using  it  at  the  time  of 
the  accident,  but  it  is  sufficient  if  the  nature  of  his  employmeDt  and 
the  duties  incident  thereto  fairly  raise  an  implication  of  such  authority. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§ 
1218,  1219;    Dec.  Dig.  <©=>302(2).] 

3.  Master  and  Servant  ^=s>305 — Injury  to  Third  Person — Course  of  Em- 

ployment —  "Deviation"  —  'Temporary  Abandonment"  —  "Complete 
Abandonment." 

In  respect  to  the  liability  of  an  employer  for  injury  to  a  third  person 
through  the  negligence  of  an  employ^,  there  is  a  manifest  distinction  be- 
tween "deviation,"  "temporary  abandonment,"  and  "complete  abandon- 
ment" of  the  employment  prior  to  the  accident.  In  deviation,  there  Is  no 
severance  of  the  agency,  but  merely  an  irregular  method  of  i>erformanoe. 
In  cases  of  temporary  abandonment,  the  relation  of  master  and  servant 
ceases  so  long  as  the  abandonment  continues,  but  reattaches  when  the 
service  of  the  master  is  resumed.  Complete  abandonment  wholly  severs 
the  relation. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  if 
1223,  1224;   Dec.  Dig.  <8=»305. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series* 
Abandonment;   Temporary  Abandonment.] 

4.  Master  and  Servant  <&=>332(1)— Injury  to  Third  Person— Negligence 

OF  Employ^ — Resumption  of  Employment — Question  for  Jury. 

Where  the  driver  of  a  van  temporarily  abandoned  his  employment  to 
drlDk  intoxicants  witii  his  companions,  and  thereafter  started  to  take  a 
van  to  the  garage  by  way  of  his  home,  where  he  intended  to  stop  for  a 

^=>For  other  cases  see  same  topic  ft  KBY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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meal,  according  to  his  custom,  and  was  at  fault  for  a  collision  in  the 
vicinity  of  his  home,  causing  injury  to  plaintlflP,  the  question  whether 
he  had  resumed  his  employment  with  defendant  at  the  time  of  the  acci- 
dent was  for  the  Jury. 

TEd.  Note. — For  other  cases,  see  Master  and  Servant,  Gent.  Dig.  9 
1274;    Dec.  Dig.  ^cs>832(l).] 
5.  Master  and  Sebvant  «=»306— Resumption  or  EXicplotmknt— What  Con- 

STITUTSS. 

Where  there  has  been  a  temporary  abandonment  of  an  employment,  the 
servant  cannot  ordinarily  be  said  to  have  returned  to  his  master's  serv- 
ice until  he  at  least  reached  a  point  in  a  zone  within  which  his  labors 
would  have  been  consistent  with  an  act  of  deviation  merely,  had  the 
original  act  been  such  In  its  other  circumstances  as  to  have  been  one  of 
deviation,  and  not  one  of  temporary  abandonment. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §{  1223, 
1224;  Dec  Dig.  <g=»305.] 

Two  actions,  one  by  Joseph  J.  Dockweiler  and  the  other  by  Anita 
Draughte,  both  against  the  American  Piano  Company.  On  motions 
for  new  trial  after  verdicts  for  plaintiffs.    Motions  denied. 

Jesse  W.  Tobey,  of  New  York  City,  for  plaintiffs. 
William  A.  Jones,  of  New  York  City,  for  defendant 

HOTCHKISS,  J.  The  negligence  of  the  chauffeur  of  the  van  is 
practically  undisputed.  The  only  question  is  whether  the  defendant 
IS  liable  for  the  chauffeur's  acts.  The  van  was  employed  by  the  de- 
fendant for  moving  pianos.  It  was  manned  by  a  crew  consisting  of 
the  chauffeur,  Conklin,  a  foreman,  Chalmers,  and  one  or  more  help- 
ers. The  foreman  received  his  delivery  orders  from  a  shipping  clerk, 
but  one  Burke  seems  to  have  been  a  sort  of  general  foreman.  The 
crew's  normal  hours  of  service  were  from  8  a.  m.  to  7  p.  m.  The 
circumstances  under  which  the  work  was  performed  were  such  as  to 
make  the  hour  and  place  when  the  day's  work  was  ended  both  irreg- 
ular and  uncertain.  Sometimes  the  work  extended  late  into  the  night, 
and  would  be  concluded  at  a  point  far  distant  from  the  garage,  but 
at  the  conclusion  of  the  day's  labors  it  was  the  duty  of  the  chauffeur 
to  take  the  van  to  the  garage  on  West  Fifty-Second  street,  Manhattan. 
The  chauffeur  lived  on  Eighth  avenue,  near  130th  street,  Manhattan. 

There  was  testimony  to  the  effect  that  occasionally  during  the  day, 
and  to  the  knowledge  of  both  Burke  and  Chalmers,  when  the  van  was 
in  the  vicinity  of  the  home  of  Conklin,  the  chauffeur,  the  crew  would 
get  their  me^s  where  most  convenient,  while  Conklin  would  go  to  his 
home  for  his,  driving  the  van  there  for  that  purpose.  Moreover,  the 
circumstances  under  which  the  labors  of  the  crew  were  performed 
were,  I  think,  such  as  to  justify  a  finding  that  if  at  the  conclusion  of 
the  day,  if  the  hour  was  then  late  and  the  van  was  in  the  vicinity  of 
the  chauffeur's  home,  but  at  such  a  distance  from  the  garage  as  to 
unreasonably  postpone  the  chauffeur's  evening  meal,  were  he  to  first 
take  the  van  back  to  the  garage,  the  chauffeur  was  impliedly  author- 
ized to  drive  the  van  to  his  home  for  the  purpose  of  getting  his  meal 
and  thereafter  returning  the  van  to  the  garage.  The  last  delivery  on 
the  day  of  the  accident  was  at  No.  400  West  124th  street.    This  was 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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about  four  miles  from  the  garage,  but  not  over  three-quarters  of  a 
mile  from  the  chauffeur's  home.  The  work  of  delivery  was  finished 
at  about  7:30  p.  m.  At  this  point  there  is  a  variance  between  the 
testimony  of  Chalmers  and  that  of  Conklin.  Chalmers  swore  that 
Conklin  said  he  was  going  to  his  home  for  dinner  before  going  to 
the  garage,  and  that  he  (Chalmers)  said  he  would  accompany  the  van 
that  far.  Conklin  swore  that  Chalmers  ordered  him  to  take  him  to 
his  (Chalmers')  home  in  154th  street,  borough  of  the  Bronx.  For  rea- 
sons hereinafter  stated  I  deem  the  variance  immaterial. 

There  is  practically  no  dispute  about  what  was  in  fact  done.  The 
van  was  driven  east  on  124th  street,  where  a  stop  was  made  at  a 
saloon.  Proceeding  to  the  Bronx,  the  real  objective  point,  the  helper 
was  let  off  at  a  subway  station,  and  Chalmers  and  Conklin  went  on. 
They  stopped  at  a  saloon  at  135th  street,  where  two  friends  were 
picked  up,  and  after  regaling  themselves  for  some  time  at  this  saloon 
they  proceeded  to  Chalmers'  home  in  the  Bronx,  where  he  was  left. 
Returning,  Conklin  drove  the  van  back  to  the  saloon  at  135th  street, 
where  his  two  friends  left  him,  and  where  he  drank  again.  Leaving 
135th  street  with  another  friend,  he  drove  south  on  Eighth  avenue 
toward  his  home,  which,  he  says,  was  his  objective  point  from  the 
time  he  left  the  Bronx ;  it  being  his  intention  to  there  get  his  dinner 
and  then  to  return  the  car  to  the  garage.  Coming  down  Eighth  av- 
enue, he  says  that,  because  his  attention  was  at  the  time  diverted,  he 
passed  his  home  in  the  block  between  130th  and  129th  streets,  and 
because  of  the  inconvenience  involved  in  turning  the  van  around  he 
determined  to  go  to  his  home  by  going  around  the  block,  and  for  this 
purpose  turned  west  into  129th  street  and  then  north  at  the  comer  of 
St.  Nicholas  avenue,  at  which  point,  to  wit,  on  the  westerly  side  of 
St.  Nicholas  avenue,  some  20  or  30  feet  north  of  129th  street,  the 
collision  occurred.  The  hour  was  about  9:45  p.  m.  Reference  to  a 
city  map  will  show  that  the  place  of  the  accident  was  at  a  point  on  a 
route  which  Conklin  might  well  have  taken,  had  he  proceeded  di- 
rectly from  No.  400  West  124th  street  to  his  home. 

The  jury  were  instructed  that  the  circumstances  negatived  any  ex- 
press or  implied  authority  in  Chalmers,  after  the  piano  had  been  de- 
livered in  West  124th  street,  to  direct  Conklin  to  take  him  to  his 
(Chalmers')  home  in  the  Bronx,  and  that  the  use  of  the  car  for  that 
purpose  was  unauthorized.  The  jury  were  also  instructed  that  the 
defendant  could  not  be  held  liable  unless  at  the  time  of  the  accident 
Conklin  was  performing  a  service  for  the  defendant's  benefit,  and 
that  if  the  accident  occurred  at  a  time  when  Conklin  had  departed 
from  his  duty,  and  while  he  had  temporarily  abandoned  the  same,  and 
was  still  in  the  performance  of  some  business  or  purpose  of  his  own, 
defendant  was  not  liable ;  also  if,  when  the  van  left  W.  124th  street, 
Conklin  entered  upon  the  performance  of  some  purpose  of  his  own, 
or  of  Chalmers,  but  with  the  intention,  when  these  personal  purposes 
were  served,  to  return  to  the  performance  of  his  duty  to  the  defend- 
ant, and  if,  in  fact,  the  accident  happened  at  a  time  when  he  had  so 
returned  to  the  defendant's  service,  then  his  acts  in  the  interval  might 
be  regarded  as  a  temporary  abandonment  only,  and  the  jury  would  be 
justified  m  finding  defendant  liable. 
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In  substance  the  following  questions  were  left  to  the  jury:  (1)  Had 
Conklin  implied  authority  to  go  to  his  home  for  dinner  before  he  re- 
turned the  van  to  the  garage  and  to  use  the  van  for  that  purpose  ?  (2) 
When  the  van  left  124th  street  had  those  in  charge  thereof  abandoned 
the  purpose  to  serve  the  defendant,  and  was  Conklin  still  in  pursuit 
of  his  own  purposes  at  the  time  of  the  accident,  or  did  the  trip  to  the 
Bronx  constitute  no  more  than  a  temporary  abandonment  of  the  de- 
fendant's service,  and  at  the  time  of  the  accident  was  Conklin  on  his 
way  to  his  home,  and  had  he  thus  returned  to  the  service  of  the  de- 
fendant?   The  verdict  determined  these  questions  in  plaintiff's  favor. 

[1-4]  Where  the  facts  are  in  dispute,  or  are  susceptible  of  different 
inferences,  the  question  whether  or  not  the  employ^  was  acting  in  the 
course  and  within  the  scope  of  his  employment  is  for  the  jury.  Reilly 
V.  Connable,  214  N.  Y.  586,  108  N.  E.  853,  L.  R.  A.  1916A,  954,  Ann. 
Cas.  1916A,  656.  The  primary  test  of  the  defendant's  liability  is  wheth- 
er at  the  time  of  the  accident  Conklin  was  using  the  van  within  the 
scope  of  his  employment.  Express  authority  is  not  essential.  It  is 
sufficient  if  the  nature  of  his  employment  and  the  duties  incident  there- 
to are,  under  the  circumstances  disclosed,  such  as  to  fairly  raise  an  im^ 
plication  of  authority.  Nor  would  mere  disobedience  of  express  or 
implied  instructions,  such  as  deviation  from  a  customary  or  direct 
route,  of  itself  be  sufficient  to  destroy  the  agency  and  thus  free  the  de- 
fendant from  responsibility.  Reilly  v.  Connable,  supra;  Quinn  v. 
Power,  87  N.  Y.  535,  41  Am.  Rep.  392;  Cosgrove  v.  Ogden,  49  N.  Y. 
255,  10  Am.  Rep.  361 ;  Jones  v.  Weigand,  134  App.  Div.  644,  119  N. 
Y.  Supp.  441.  The  authorities  point  to  a  manifest  distinction  between 
deviation,  temporary  abandonment,  and  complete  abandonment.  In 
deviation  there  is  no  cessation  of  the  agency,  but  merely  an  irregular 
method  of  performance.  Quinn  v.  Power;  Jones  v.  Weigand,  supra. 
In  cases  of  temporary  abandonment  the  relation  of  master  and  servant 
ceases  so  long  as  the  abandonment  continues,  but  reattaches  when  the 
service  of  the  master  is  resumed.  Geraty  v.  Nat.  Ice  Co.,  16  App. 
Div.  180,  44  N.  Y.  Supp.  659.  Complete  abandonment  wholly  severs 
the  relation.    Reilly  v.  Connable,  supra. 

The  principles  of  law  to  be  applied  are  well  settled;  the  difficulty 
arises  in  determining  the  controlling  fact.  If  the  accident  had  oc- 
curred while  the  van  was  being  driven  from  124th  street  to  Conklin's 
home  for  the  purpose  of  his  getting  his  dinner,  even  though  the  route 
taken  might  not  have  been  the  most  direct,  the  case  would  have  been 
one  of  deviation,  and  the  defendant's  liability  could  scarcely  be  ques- 
tioned. Jones  V.  Weigand,  supra.  In  cases  of  temporary  abandon- 
ment, such  as  the  present,  the  difficulty  is  to  determine  at  what  moment 
the  service  of  the  master  was  resumed.  Is  resumption  a  mere  mental 
operation,  proven  or  corroborated  by  the  facts,  or  is  it  controlled  by 
elements  of  time  and  place  reasonably  coinciding  with  the  line  of 
original  duty?  I  think  that  liability  must  be  determined  by  a  combi- 
nation of  both  propositions.  Necessarily  there  may  be  material  con- 
siderations of  time  and  place  which  have  no  application  in  this  case. 
The  time  and  place  of  resumption  must  have  some  reasonable  relation 
to  the  character  of  the  regular  duty  or  service.  See  Pleischner  ^.  Dur- 
leON.T.S.— 18 
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gin,  207  Mass.  435,  93  N.  E.  801,  33  L.  R.  A.  (N.  S.)  79,  20  Ann.  Cas. 
1291 ;  Ritchie  v.  Waller,  63  Conn.  155,  28  Atl.  29,  27  L.  R.  A.  161, 
38  Am.  St.  Rep.  361.  If  when  the  van  left  124th  street,  it  had  been 
taken  to  Albany  on  a  "frolic,"  and  if  Conklin  had  then  returned  back 
with  the  intention  to  take  the  van  to  the  garage,  but  to  stop  for  some 
meal  at  his  home  on  the  way,  and  if  the  accident  had  happened  on 
the  way  back  from  Albany,  but  at  a  point  distant  from  this  city,  or 
had  it  happened  at  or  near  the  vicinity  of  Conklin's  home,  but  at  a 
time  so  long  after  his  departure  from  124th  street  as  to  preclude  the 
presumption  that  defendant  would  regard  him  as  still  in  its  general 
employ,  it  could  scarcely  be  said  that  the  abandonment  evidenced  by 
the  trip  to  Albany  had  been  concluded  and  the  service  of  the  master 
resumed. 

Here  neither  the  remoteness  of  time  nor  of  place  was  such  as  to 
make  it  improper  for  the  jury  to  find  that  at  the  time  of  the  accident 
Conklin  had  not  been  guilty  of  any  act  which  presumptively  constituted 
his  voluntary  discharge  from  defendant's  employ,  and  that  the  van  was 
not  then  being  used  in  the  service  of  the  defendant.  The  general  doc- 
trine is  discussed  by  Labatt  (volume  6,  §§  2294-2302),  where  the  au- 
thorities are  digested  and  grouped  according  to  the  respective  and  dif- 
ferentiating points  of  view.  One  of  the  most  thoroughly  argued  cases 
on  the  subject  is  Barmore  v.  Vicksburgh,  Shreveport  &  Pacific  R.  Co., 
85  Miss.  426,  38  South.  210,  70  L.  R.  A.  627,  3  Ann.  Cas.  594;  in 
which  Geraty  v.  Nat.  Ice  Co.,  16  App.  Div.  174,  44  N.  Y.  Supp.  659,  is 
cited  to  sustain  the  proposition  that  (85  Miss.  443,  444,  38  South.  314 
[70  L.  R.  A.  627,  3  Ann.  Cas.  594]) : 

"If  the  act  which  the  servant  was  engaged  in  at  the  time  of  the  injury  was 
one  which,  if  continued  until  its  completion,  would  have  furthered  the  mas- 
ter's business  and  been  within  the  scope  of  the  servant's  employment,  the 
master  would  be  liable,  even  though  the  act  occurred  at  a  place  to  which  his 
duty  did  not  necessarily  call  him." 

In  the  Barmore  Case,  Watson,  an  employe  of  a  railroad,  whose  duty 
it  was  to  attend  to  a  steam  pump,  was  furnished  with  a  railroad  tricy- 
cle, which  he  used  to  gather  kindling  along  the  right  of  way.  Watson 
went  to  a  spot  where  kindling  was  plentiful,  but  after  reaching  that 
spot  proceeded  to  carry  a  sick  friend  on  the  tricycle  to  a  station  beyond, 
and  while  returning,  but  before  reaching  the  point  at  which  he  had 
deviated  from  his  emplo)rment,  negligently  injured  the  plaintiff.  Writ- 
ing for  a  majority  of  the  court.  Truly,  J.,  in  the  course  of  his  opinion 
said  (85  Miss.  444,  445,  38  South.  212  [70  L.  R.  A.  627,  3  Ann.  Cas. 
594]): 

"When  did  Watson  resume  his  service,  so  as  to  render  his  master  liable? 
His  private  affair  was  to  carry  a  sick  friend  to  the  station,  but  when  that 
was  completed,  and  he  began  to  propel  the  railroad  tricycle  back  over  the 
route  which  he  had  previously  traveled,  with  the  intention  and  for  the  pur- 
pose of  proceeding  to  the  discharge  of  the  duty  which  he  was  employed  to 
perform,  he  then  resumed  his  master's  service,  which  had  been  suspended 
temporarily  while  he  was  engaged  about  his  own  affairs.  The  argument  that 
Watson  did  not  resume  his  duty  until  he  actually  reached  the  spot  where  he 
was  to  gather  the  fuel  rests  on  no  solid  legal  foundation.  He  was  operating 
the  appliance  which  it  was  his  duty  to  operate.  He  was  on  the  track  at  a 
place  wtiich  he  was  compelled  to  pass  over,  and  proceeding  to  the  place  where 
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his  duty  called,  for  the  purpose  of  performiBg  that  duty,  and  was  at  the  time 
of  the  injury  engaged  about  no  affair  of  his  own,  but  discharging  in  the  usual 
and  customary  manner  the  business  for  which  he  was  employed.  Under 
such  circumstances  the  master  is  answerable  for  the  tort  of  the  servant  We 
hold,  in  cases  where  the  servant  has  made  a  temporary  departure  from  the 
service  of  the  master  that  when  the  object  of  that  departure  has  been  ac- 
complished and  the  servant  re-engages  in  the  discharge  of  his  duty,  the  re- 
sponsibility of  the  master  instantly  attaches.  Any  other  conclusion  would 
leave  us  without  any  definite  rule,  in  cases  of  temporary  abandonment  of 
duty,  to  determine  when  the  servant  re-entered  the  scope  of  his  employment." 

It  is  true  that  in  the  Barmore  Case  there  was  a  strong  dissenting 
opinion  by  Whitfield,  C.  J. ;  but,  with  one  limitation  I  prefer  the  rea- 
soning of  the  majority,  which  I  think  is  in  accord  with  the  weight  of 
authority  and  with  the  principles  of  liability  which  have  been  adopted 
in  this  state.  The  limitation  I  would  attach  to  the  quoted  portion  of  the 
opinion  in  the  Barmore  Case  is  this:  The  learned  court  said,  when 
"the  servant  re-engages  in  the  discharge  of  his  duty,  the  responsibility 
of  the  master  instantly  attaches."  Read  technically,  the  proposition  in 
the  words  in  which  it  is  stated  is  incontestably  sound.  But  if  it  is  to 
be  construed  to  mean  that,  regardless  of  time  or  place  and  their  rela- 
tion to  the  prescribed  duty  of  the  servant  or  the  place  of  its  normal 
performance,  the  moment  the  servant  ceases  the  pursuit  of  his  own 
purposes,  in  which  pursuit  the  abandonment  consists,  and  turns  with 
the  intent  to  resume  the  service  of  his  master  when  he  shall  have 
reached  its  customary  place  or  route  of  performance,  at  that  moment 
he  must,  as  matter  of  law,  be  held  to  have  returned  to  his  master's 
service,  I  would  dissent. 

[5]  Where  there  has  been  a  temporary  abandonment,  I  think  the 
servant  cannot  ordinarily  be  said  to  have  returned  to  his  master's 
service  until  he^has,  compatible  with  his  regular  or  lawful  duties,  or, 
at  least,  reached  a  point  in  a  zone  within  which  his  labors  would  have 
been  consistent  with  an  act  of  deviation  merely  had  the  original  act 
been  such  in. its  other  circtunstances  as  to  have  been  one  of  deviation, 
and  not  one  of  temporary  abandonment.  This  I  take  it  was  the  actual 
decision  in  the  Barmore  Case,  and  was  the  principle  of  the  decision  in 
Geraty  v.  Nat  Ice  Co.,  supra.    It  is  controlling  in  the  case  at  bar. 

Motions  for  new  trial  denied. 


(174  App.  Div.  94) 

In  re  NEWELL, 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  6,  1916.) 

l  cuampebtt  and  maintenance  ^=>5(3) — buying  demands  on  whtcn  to 
Bring  Action — Statute. 

Written  retainers  of  an  attorney  in  negligence  cases,  procured  by  his 
agent,  an  "ambulance  chaser,'*  providing  that  he  should  charge  the 
client  nothing  unless  successful  in  collecting  damages,  and  providing  that^ 
in  consideration  thereof,  the  client  agreed  to  pay  the  attorney  a  certain 
per  cent,  of  damages  received,  in  addition  to  his  costs,  as  compensation 
for  his  services  and  disbursements,  and  that  in  case  of  settlement,  where 
there  would  be  no  costs  or  taxable  disbursements,  the  same  per  cent* 

^=9For  other  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexe» 
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should  be  paid  as  compensation  for  the  attorney's  services  and  disburse- 
ments violated  Penal  Law  (Consol.  Laws,  c.  40)  f  274,  subd.  2,  prohibiting 
the  buying  of  demands  on  which  to  bring  an  action. 

[Ed.  Note. — For  other  cases,  see  Champerty  and  Maintenance,  Cent 
Dig.  §§  26,  27;  Dec.  Dig.  <g=»5(3);  Attorney  and  Client,  Cent  Dig.  §  247.] 

2.  Attobnet  and  Client  ^=938 — ^Disciplining  Attobnet-^simb. 

It  is  not  necessary  for  an  attorney  to  be  guilty  of  crime  in  order  to 
subject  himself  to  the  discipline  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  ff  61, 
61;   Dec.  Dig.  <©=»38.] 

3.  Attobney  and   Client  ^=s>38 — ^Professional  Misconduct— Emplotment 

OF  Ambulance  Chaser. 

Irrespective  of  any  statute,  an  attorney  who  employed  an  "ambulance 
chaser"  was  guilty  of  professional  misconduct,  and  of  conduct  prejudicial 
to  the  administration  of  justice. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §§  51, 
61 ;   Dec.  Dig.  <©=»38.3 

4.  Attorney    and    Client    ^=»38 — Unprofessional    Conduct — Corrupting 

Employ^  of  Railroad. 

An  attorney,  specializing  In  negligence  cases,  who  had  an  arrangement 
with  an  employ^  of  a  railroad  whereby  the  later  disclosed  telegraphic 
communications  received  by  the  road  containing  the  particulars  of  ac- 
cidents occurring  in  its  operation,  so  that  the  attorney  might  have  his 
"ambulance  chaser"  at  the  place  of  the  accident  at  the  earliest  possible 
moment,  was  guilty  of  vicious  and  unprofessional  conduct 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §i  51, 
61 ;  Dec  Dig.  «=»38.] 
6.  Attorney  and  Client  ^=:»34 — Suspension  or  Removal — Statute. 

Judiciary  Law  (ConsoL  Laws,  c.  30)  §§  88,  476,  477,  provide  for  the 
suspension  or  removal  of  an  attorney  from  practice. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  47; 
Dec  Dig.  <@=>34.] 

Disbarment  proceedings  against  James  E.  Newell,  an  attorney.  Ap- 
plication on  report  of  referee  upon  charges  against  respondent  for  pro- 
fessional misconduct.  Report  of  referee  confirmed,  and  order  of  dis- 
barment entered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGEUS,  JJ. 

Albert  H.  Clark,  Dist.  Atty.,  of  Auburn,  for  petitioner. 

William  Nottingham  and  Ernest  I.  Edgcomb,  both  of  Syracuse,  for 
respondent. 

PER  CURIAM.  The  petition  herein  verified  February  24,  1915, 
was  filed  March  17,  1915,  and  the  answer  thereto  was  filed  on  the  same 
day.  The  matter  was  referred  to  Hon.  Charles  A.  Hawley,  a  counselor 
of  this  court,  to  take  the  proofs  and  return  the  same  to  this  court  to- 
gether with  his  opinion  thereon,  by  an  order  entered  March  17,  1915. 
In  this  order  Albert  H.  Clark,  tfie  district  attorney  of  Cayuga  county, 
was  designated  to  prosecute  the  charges  against  the  respondent.  The 
referee's  report,  dated  January  15,  1916,  was  filed  with  the  clerk  of 
this  court  January  18,  1916.  There  accompanied  the  report,  and  were 
also  filed,  tiie  minutes  of  the  evidence  taken  by  the  referee  and  the  ex- 
hibits. 

^=9For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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The  respondent  was  admitted  to  the  bar  of  this  state  in  1889,  and 
ever  since  has  practiced  his  profession  in  the  city  of  Syracuse.  He 
lias  had  a  large  practice,  especially  in  negligence  cases.  Joseph  Michels, 
the  petitioner,  resides  in  the  city  of  Syracuse.  He  is  not  and  never  was 
an  attorney  at  law.  His  principal  occupation  for  many  years  has  been 
the  soliciting  of  retainers  for  different  attorneys  in  Syracuse,  chiefly 
in  negligence  cases,  looking  up  evidence,  and,  after  obtaining  retainers, 
rendering  assistance  in  preparing  such  cases  for  trial  or  settlement. 
For  the  period  of  about  six  years  he  had  been  employed  by  the  respond- 
ent in  that  service,  and  when  he  left  that  employment  he  served  other 
attorneys.  He  was  again  employed  by  the  respondent  in  the  summer 
of  1912,  and  continued  in  such  employment  until  about  the  month  of 
July,  1914.  This  service  was  under  a  written  contract  dated  August 
12,  1912,  a  copy  of  which  appears  in  the  evidence.  By  its  terms  this 
agreement  was  to  continue  for  the  period  of  five  years  from  its  date. 

The  respondent  was  a  member  of  the  firm  of  Newell,  Chapman  & 
Newell,  of  Syracuse,  N.  Y.  The  petitioner  was  furnished  by  the  re- 
spondent with  printed  forms  of  agreement  of  retainer  in  negligence 
cases,  copies  of  which  are  in  evidence.  Michels  obtained  a  consider- 
able number  of  negligence  cases  for  the  respondent  and  his  firm,  from 
which  both  Michels  and  the  respondent  and  his  firm  received  large 
sums  of  money.  Upon  ample  evidence  to  sustain  his  finding,  the  learn- 
ed referee  finds  that  the  transactions  of  the  respondent  with  Michels 
under  his  written  agreement,  and  in  the  use  of  the  retainers  procured 
by  Michels,  constituted  violations  of  subdivision  2  of  section  274  of 
the  Penal  Law  (formerly  section  74  of  the  Code  of  Civil  Procedure), 
and  such  violations  were  many  in  number. 

[1]  We  adopt  the  language  of  the  learned  referee,  where  he  discuss- 
es the  use  of  the  agreements  of  retainer  above  referred  to,  to  wit : 

"It  appears  that  the  practice  of  obtaining  these  retainers  by  Michels  was 
about  as  follows:  Learning  of  an  accident,  from  which  a  negUgence  action 
might  probably  arise,  through  the  newspapers,  or  from  any  other  source, 
Michels,  either  at  the  request  of  the  respondent,  or  upon  his  own  motion, 
would  promptly  proceed  to  the  place  of  the  accident,  interview  the  person 
injured,  or  in  case  where  death  had  ensued,  the  members  of  his  family, 
present  to  them  his  view  of  the  case,  recommend  the  retaining  of  the  respond- 
ent's law  firm,  and,  if  successful  in  his  endeavor  to  obtain  a  retainer,  would 
cause  one  of  these  printed  blanks  to  be  filled  out,  signed  in  duplicate,  and  one 
of  the  duplicates  delivered  to  him,  which  he  returned  to  the  respondent.  In 
some  cases  the  retainers  produced  by  the  respondent  and  placed  in  evidence 
(there  are  14  .or  15  of  them)  were  signed  by  the  proposed  plaintiff  and  by 
Newell,  Chapman  A  NeweU.  In  some  cases  the  retainers  produced  appear  to 
be  signed  by  the  proposed  plaintiff  alone,  but  the  evidence  Justifies  the  infer- 
ence that  in  such  cases  another  copy,  signed  by  Newell,  Chapman  &  Jewell, 
was  delivered  to  and  left  with  the  plaintiff.  These  retainers,  which  are  in 
evidence,  were  produced  upon  the  trial,  in  most  instances,  at  least,  by  the 
respondent. 

'"The  prosecution  contends  that  the  respondent  violated  the  statute  in  the 
use  of  these  retainers  as  contracts  between  himself  and  his  clients  and  that 
the  terms  of  the  retainers  are  contrary  to  law.  ♦  *  •  I  am  of  the  opinion 
that  this  contention  is  correct  The  retainer  provides  that  the  attorneys  are 
to  charge  the  client  'nothing  unless  successful  in  collecting  damages.*  It  pro- 
vides that  in  consideration  thereof  the  client  agrees  to  pay  the  attorneys  a 
certain  per  cent  of  damages  received  in  addition  to  their  costs  as  compensa- 
tion for  their  services  and  disbursements.    The  word  'disbursements,'  I  think, 
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means  expenses,  and  not  taxable  disbursements,  which  are  Included  In  the 
word  'costs,'  and  this  construction  is  made  necessary  I  thinks  because  the 
retainer  provides  that  in  case  of  a  settlement,  where  there  would  be  no  costs 
or  taxable  disbursements,  the  same  percentage  should  be  paid  as  compensa- 
tion for  the  attorneys*  services  and  disbursements. 

"The  prosecution  cites  a  considerable  number  of  authorities  to  sustain  its 
contention.  It  has  been  held  that  an  agreement  by  an  attorney  to  render 
services  and  also  to  advance  money  needed  to  carry  on  the  suit  was  an  agree- 
ment to  advance  money  to  the  plaintiff,  and  violated  the  statute.  Coughlizt 
v.  New  York  Central,  71  N.  Y.  443,  27  Am.  Rep.  75.  So,  too,  it  has  been  held 
(In  re  Speranza,  186  N.  Y.  280.  78  N.  E.  1070)  that  where  an  attorney  makes 
a  written  proposition,  by  which  he  agrees  to  pay  all  court  fees,  fees  of  wit- 
nesses, and  necessary  disbursements  to  judgment,  if  the  appellant  would 
agree  to  the  scale  of  compensation  set  forth  in  another  writing,  it  would  be  a 
violation  of  section  74  of  the  CJode  of  Civil  Procedure." 

[2, 3]  Again  we  adopt  the  language  of  the  learned  referee: 

"The  Court  of  Appeals  (Matter  of  Clark,  184  N.  Y.  233,  77  N.  B.  1)  has 
adopted  a  popular  name  for  one  who  solicits  negligence  cases  for  an  attor- 
ney, which  authorizes  me  to  say  that  a  man  following  that  occupation  may 
properly  be  called  an  'ambulance  chaser.*  The  courts  have  said  that  *ambu- 
lance  chasing*  *has  brought  deserved  discredit  upon  those  engaged  in  it' ;  that 
it  is  a  practice  'disgraceful  for  a  member  of  the  legal  profession,*  ♦  •  • 
that  has  been  commented  upon  at  meetings  of  lawyers  and  in  Judicial  deci- 
sions as  well  as  by  the  general  public';  *  •  *  that  it  is  'also  a  practice 
which  is  unprofessional,  and  destructive  of  the  honor  of  the  profession  and 
of  the  confidence  of  the  community  in  the  integrity  and  honor  of  its  members.* 
Matter  of  Shay,  133  App.  Div.  555,  118  N.  Y.  Supp.  146. 

"While  this  case  has  been  under  consideration  and  during  the  writing  of 
this  report  there  have  been  published  more  than  a  score  of  decisions  in  dis- 
barment cases  recently  made  by  the  Appellate  Division  of  the  First  Depart- 
ment Matter  of  Cohen,  169  App.  Div.  402,  155  N.  Y.  Supp.  450 ;  Id.,  169  App. 
Div.  548,  155  N.  Y.  Supp.  517 ;  Matter  of  Forrester,  169  App.  Div.  619,  155  N. 
Y.  Supp.  420;  Matter  of  Hawes,  169  App.  Div.  644,  156  N.  Y.  Supp.  283. 
These  decisions,  and  a  greater  number  which  have  preceded  them,  show 
beyond  all  question  that  it  is  not  necessary  for  an  attorney  to  be  guilty  of  a 
crime  in  order  to  subject  himself  to  the  discipline  of  the  court.  Many  of 
the  decisions  are  expressly  based  upon  what  is  denominated  'professional  mis- 
conduct.* 

"It  is  not  unjust  to  say  that  Michels,  after  his  nearly  20  years*  experience, 
may  properly  be  called  a  professional  'ambulance  chaser,'  and  that  the  re- 
spondent, at  the  time  of  the  execution  of  the  contract  of  August  12,  1912, 
well  knew  the  fact ;  and  I  think  the  inference  cannot  be  avoided  that  Micdiels* 
capabilities  in  that  line  of  activity  were  a  prominent  feature  in  the  desira- 
bility of  bis  employment  by  the  respondent.  After  his  employment  he  used 
his  capabilities  as  an  'ambulance  chaser*  'for  the  benefit  of  the  respondent  in 
numerous  cases,  and  this  was  done  in  part  by  the  use  of  retainers  which  have 
already  been  considered.  I  think  it  necessarily  follows  that  the  respondent* 
when  he  employed  such  services,  which  are  held  to  be  discreditable,  dis- 
graceful, unprofessional,  and  destructive  of  the  honor  of  the  profession,  was, 
irrespective  of  any  statute,  guilty  of  professional  misconduct  and  of  conduct 
prejudicial  to  the  administration  of  Justice.*' 

[4]  The  learned  referee  finds,  and  the  finding  is  amply  sustained  by 
the  evidence,  that  from  the  spring  of  1912  down  to  December,  1913^ 
the  respondent  had  an  arrangement  with  an  employe  of  the  New  York 
Central  Railroad  Company  in  the  city  of  Syracuse,  whereby  this  em- 
ploye was  to  disclose  and  did  disclose  to  the  respondent  telegraphic 
communications  received  in  the  administration  of  the  aflfairs  of  the 
railroad  company  in  the  office  where  this  employe  was  occupied  con- 
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laining  the  particulars  of  accidents  which  occurred  in  the  operation  of 
the  railroad,  to  the  end  that  the  respondent  might  have  Michels  at  the 
place  of  the  accidents  at  the  earliest  possible  moment  to  obtain  cases 
against  the  railroad  company.  This  was  a  secret  arrangement,  and  so 
vicious  and  unprofessional  as  to  need  no  further  comment. 

The  most  serious  charge  against  the  respondent,  involved  in  what  is 
known  as  the  Corbett  Case,  the  referee  refuses  to  sustain.  We  think 
the  evidence  would  have  justified  a  finding  sustaining  that  charge,  but 
do  not  feel  that  we  should  make  a  finding  regarding  that  charge,  in 
view  of  the  conclusion  reached  by  the  referee. 

We  think  there  never  was  a  time  in  the  history  of  the  profession  of 
the  law  when  conduct  such  as  that  of  the  respondent  was  tolerable  from 
any  point  of  view.  As  a  member  of  his  profession,  the  respondent 
needed  not  the  reminder  so  forcibly  expressed  in  the  Matter  of  Shay, 
133  App.  EHv.  547,  555,  118  N.  Y.  Supp.  146.  But  that  admonition  ex- 
isted as  long  ago  as  1909,  three  years  before  the  respondent  entered  into 
the  contract  of  August  12,  1912.  Unless  the  members  of  our  profession 
are  prepared  to  abandon  the  traditions  which  have  entitled  it  to  be  re- 
garded as  an  honorable  calling,  unless  we  are  prepared  to  yield  to  the 
notion  that  the  members  of  our  profession  have  our  sanction  to  prey 
upon  society,  we  should  not  hesitate  to  condemn  the  practices  proven 
against  the  respondent  in  this  case. 

[5]  Sections  88,  476,  and  477  of  the  Judiciary  Law  (Consol.  Laws, 
c.  30),  taking  the  place  of  former  sections  67  and  68  of  the  Code  of 
Civil  Procedure,  provide  for  dealing  with  a  matter  of  this  kind.  The 
able  counsel  for  the  respondent,  who  represented  him  on  the  hearing 
before  the  referee  and  in  this  court,  have  urged  us  earnestly  to  pursue 
a  more  lenient  course;  but  our  conception  of  the  gravity  of  the  re- 
spondent's offending  and  our  duty  in  the  premises,  after  careful  con- 
sideration and  with  a  feeling  of  sorrow,  requires  that  we  should  revoke 
the  license  issued  to  the  respondent  to  practice  as  an  attorney  and 
counselor  in  the  courts  of  record  of  the  state  of  New  York  and  strike 
his  name  from  the  roll.  It  follows  that  the  report  of  the  referee 
should  be  confirmed,  and  the  usual  order  of  disbarment  granted.  Or- 
dered accordingly. 

Report  of  referee  confirmed,  and  order  of  disbarment  entered.  All 
concun 


(174  App.  Div.  244) 

GRASSI  CONTRACTING  CO..  Inc..  v.  BENNETT, 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Injunction  «=>101<1) — Subjects  op  Relssf — Bbbach  op  Contract — Em- 
ployment. 

Where  a  strike  or  other  action  is  threatened  by  a  labor  union,  in  viola* 
tlon  of  its  contract,  or  of  the  contract  of  its  members  with  their  employ- 
er, a  court  of  equity  has  jurisdiction  to  issue  an  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  §  174 ;  Dec.  Dig. 
«=ol01(l).] 
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2.  Contracts  «=»108(2) — ^Validitt — Publio  PoLicrr. 

An  employer  may  lawfully  discharge  or  refuse  to  employ  one  because 
he  is  or  is  not  a  member  of  a  labor  union,  and  may  lawfully  contract  wltli 
his  employ^  to  employ  only  union  labor  and  discharge  others,  or  vice 
versa. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  40S"{K)8,  505, 
507^511;   Dec.  Dig.  C=>108(2).] 

3.  Contracts  «=»108(2)— Validity— Public  .Policy. 

Members  of  labor  union  may  refuse  employment  with  nonmembers,  or 
quit  if  nonunion  labor  is  continued,  and  vice  versa,  so  long  as  this  Is 
done  for  their  own  interests,  and  not  through  a  conspiracy  to  injure 
others. 

[Ed,  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  498-603,  505, 
507-611;    Dec  Dig.  «=»108(2).] 

4.  Master  and  Servant  ^=s»338 — Interference  with  Relation. 

Employes,  not  bound  by  contract,  acting  in  concert  or  through  a  labor 
union,  may  quit  or  strike  at  will  for  any  lawful  reason  or  purpose,  or 
for  no  reason  or  purpose,  and  may  endeavor  by  lawful  persuasion,  with- 
out violence  or  Intimidation,  to  induce  others  to  Join  them,  or  to  refrain 
from  taking  their  places. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dea  Dig. 
«=»338.] 

5.  Injunction  ^=»101(3) — Trade  Unions  ^=>8 — Strikes — ^Damages. 

Where  a  labor  organization  calls  or  threatens  to  call  a  strike  of  its 
members,  not  primarily  for  the  lawful  benefit  or  advantage  of  the  union 
or  its  members,  but  an  unlawful  purpose — ^that  is,  one  prohibited  by 
law,  or  which  contravenes  public  policy — to  the  injury  of  another  or 
others,  its  action  or  threatened  action,  if  consummated,  will  render  it 
liable  in  damages,  and,  if  not  consummated,  may  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §§  174,  175; 
Dec.  Dig.  <©=»101(3) ;  Trade  Unions,  Cent.  Dig.  §  6 ;  Dec.  Dig.  <@=>8.] 

d.  Trade  Unions  ^=»8 — Strikes — Interference  with  Employment. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  §  582,  providing  that  the  or- 
derly and  peaceable  assembling  or  co-operation  of  persons  employed  in 
any  calling,  trade,  or  handicraft  to  obtain  an  advance  in  the  rate  of 
wages  or  compensation,  or  maintain  such  rate,  is  not  a  conspiracy,  it  is 
lawful  to  organize,  to  advance  or  maintain  a  schedule  rate  of  wages,  and 
to  call  a  strike  for  those  purposes,  where  no  contract  rights  are  violated, 
but  not  for  the  primary  purpose  of  restricting  the  freedom  of  others,  by 
coercing  them  under  penalty  of  loss  and  deprivation  of  employment  to 
Join  a  labor  union. 

[Ed.  Note. — ^For  other  cases,  see  Trade  Unions,  Cent.  Dig.  §  6;  Dec. 
Dig.  <g=:>8.] 

7.  Injunction     ^=s»101(3) — ^Trade     Unions     ^=»8 — Strikes — ^Interference 

WITH  Employment. 

A  refusal  by  the  members  of  a  labor  union  to  work  with  nonmembers, 
or  vice  versa,  or  threat  to  strike  if  others  are  not  discharged,  where  the 
action  is  primarily  for  their  own  benefit,  does  not  constitute  an  unlawful 
interference  with  the  freedom  of  others,  and  affords  no  ground  either  for 
damages  or  for  injunctive  relief. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  |§  174,  175; 
Dec.  Dig.  <@=>101(3);   Trade  Unions,  Cent  Dig.  §  6;   Dec.  Dig.  <S=»8.] 

8.  Conspiracy  ^=»8 — Civil  Liability — Interference  with  Employment. 

Under  Penal  Law,  §  580,  subd.  5,  making  it  a  misdemeanor  to  prevent 
another  from  exercising  a  lawful  trade  or  calling,  or  doing  any  other 
lawful  act,  by  force,  threats,  or  intimidation,  or  by  interfering  or  threat- 
ening to  interfere  with  tools,  implements,  or  property  belonging  to  or 
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being  used  by  another^  or  with  the  use  or  employment  thereof,  a  resolu- 
tion by  a  labor  union  that  a  foreman  be  placed  on  each  job  of  an  en4)loy- 
er  for  one  year,  and  that  the  whole  shop  be  cleaned  out  of  the  men  who 
worked  for  the  employer  previous  to  a  violation  of  union  rules  com- 
plained of,  all  at  the  expense  of  the  employer,  amounting  to  two  to 
three  times  the  expense  as  the  employer  had  been  conducting  the  business, 
or  that  a  strike  be  called,  is  unlawful,  and  constitutes  prima  fade  evi- 
dence of  a  conspiracy  to  injure  the  employer  thereof,  though,  under  sec- 
tion 583,  requiring  an  overt  act  to  constitute  a  conspiracy,  no  criminal 
offense  is  shown ;  the  conspiracy  not  being  taken  from  the  operation  oi 
the  Penal  Law,  prohibiting  the  acts,  by  the  exception  in  section  582,  au- 
thorizing combinations  to  obtain  an  advance  or  maintain  wages  ot 
members  of  a  union. 

(Ed.  Note. — For  other  cases,  see  Ck)nsplracy,  Cent  Dig,  §§  7-11;  Dec. 
Dig.  <8=»8.] 

9.  iNjnaNcnoN  <g=»163(7) — Subjects  of  Rjclibp— Intebfebknce  with  Employ- 
ment. 

Where  a  labor  union  determines  to  place  a  foreman  over  each  job  of 
an  employer  for  one  year  at  greatly  increased  expense  to  the  employer, 
or  to  call  a  strike,  an  injunction  to  the  union  against  soliciting  or  induc- 
ing employes  by  any  species  of  threats,  abuses,  offers,  or  promises  of 
money  or  by  any  unlawful  of  other  means,  to  leave  the  employ  of  the 
plaintiff,  and  from  publishing  in  any  manner  that  the  plaintiff's  business 
has  been  blacklisted,  or  placed  on  any  unfair  list,  or  from  threatening 
others  with  injury  or  loss  to  their  business,  should  they  continue  to  deal 
with  or  be  employed  by  the  plaintiff,  is  too  broad,  in  the  absence  of  evi- 
dence that  the  union  intended  to  do  any  of  those  things,  and  should  be 
modified  to  enjoin  the  placing  of  a  foreman  on  the  plaintiffs  work  for 
one  year,  to  bring  about  the  discharge  of  men  in  the  plaintiff's  employ, 
and  from  interfering  with  plaintiff's  work,  other  than  to  see  that  its 
members  observe  its  regulations  with  respect  to  the  hours  of  labor,  so 
long  as  plaintiff  observes  such  regulations,  and  from  calling  a  strike  for 
plaintiff's  refusal  to  allow  the  union  to  place  a  foreman  on  its  contract 
work,  and  from  taking  any  other  action,  to  punish  plaintiff  for  past  vio- 
lation with  respect  to  hours  of  labor. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Gent  Dig.  |  362;  Dec.  Dig. 
#»163(7).} 

Appeal  from  Special  Term,  New  York  Cotmty. 

Action  by  the  Grassi  Contracting  Company,  Incorporated,  against 
Thomas  Bennett,  as  President,  etc.  From  an  order  granting  an  in- 
junction pendente  lite,  defendaiit  appeals.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Anna  Moscowitz,  of  New  York  City,  for  appellant. 

J.  Leon  Brandmarker,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  plaintiff  is  a  domestic  corporation  engaged 
in  the  construction  of  buildings  for  others.  It  shows  by  its  complaint 
and  by  affidavits :  That  at  the  time  of  the  commencement  of  the  ac- 
tion it  had  the  contract  for  the  plastering  and  cement  work  on  the 
14-story  apartment  house  at  103d  street  and  West  End  avenue,  bor- 
ough of  Manhattan,  New  York,  involving  about  $20,000,  and  another 
like  contract  on  a  building  on  Post  avenue  near  204th  street,  involving 
about  $18,000.  That  it  was  obligated  by  its  contracts  to  employ  only 
"union  labor  recognized  by  the  building  trades,"  and  each  contract 
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contained  a  clause  providing  that  time  was  of  the  essence  thereof,  and 
provisions  by  which  after  a  specified  time  the  plaintiff  would  be  lia- 
ble to  the  builders  for  damages  caused  by  delaying  performance  of 
their  work.  That  it  had  in  its  employ,  engaged  in  the  performance  of 
said  contract  work,  more  than  75  plasterers  and  40  laborers,  all  mem- 
bers of  the  union  sued  herein,  or  a  branch  thereof  known  as  Local 
30.  That  said  union  is  an  unincorporated  association,  and  has  a 
membership  of  more  than  3,000,  and  that  it  absolutely  controls  and 
dominates  all  but  2  per  cent,  of  the  competent  plasterers,  and  that 
it  is  impossible  to  hire  journeymen  plasterers  otherwise  than  through 
the  union.  That  section  2  of  article  8  of  the  constitution  of  the  union 
provides  as  follows:  "Under  no  circumstances  shall  any  work  be 
done  between  the  hours  of  7  and  8  a.  m.,  12  m.  and  1  p.  m.,  and  12 
m.  and  6  p.  m.  on  Saturdays."  That  on  Saturday,  the  8th 
of  April,  1916,  two  of  the  members  were  found  by  the  steward  of 
the  union  at  work  on  one  of  said  contracts  at  1 :10  p.  m.,  in  violation 
of  said  regulation.  That  this  was  through  inadvertence  on  the  part 
of  said  employes  with  respect  to  the  time,  and  was  without  the  knowl- 
edge or  direction  of  the  plaintiff.  That  at  a  meeting  of  the  union  on 
the  10th  of  April,  said  two  members  were  questioned  and  stated  that 
violation  was  solely  through  inadvertence,  and  were  again  questioned 
and  so  stated  before  the  executive  committee  of  the  union  on  the  14th 
of  April.  That  on  the  13th  of  April  the  plaintiff  was  notified  in 
writing  by  the  union  that  charges  had  been  preferred  against  it  for 
said  violation,  and  it  was  called  upon  to  appear  at  a  meeting  of  the 
executive  board  of  the  union  to  be  held  on  the  evening  of  the  14th 
of  April  to  answer  said  charges.  That  the  treasurer  of  the  plain- 
tiff appeared  in  answer  to  said  notice  and  denied  that  the  violation 
was  with  the  knowledge  or  consent  of  the  plaintiff.  That  the  execu- 
tive board  decided  that  the  plaintiff  was  condtkcting  its  operations  in 
an  unfair  manner  and  should  be  punished,  and  as  a  penalty  determined 
to  recommend  to  the  union  "that  a  foreman  be  placed  on  each  and 
every  job  which  Grassi  Contracting  Company  does  for  one  year,  and 
that  the  whole  shop  be  cleaned  out  of  the  men  who  worked  for  them 
previous  to  this  trouble."  That  according  to  the  custom  of  the  union, 
where  a  foreman  is  thus  placed  on  work,  it  selects  the  foreman,  who 
has  and  exercises  the  power  to  discharge  and  employ  at  will,  without 
regard  to  efficiency,  and  the  contractor  is  obliged  to  pay  the  foreman, 
and  that  the  cost  of  the  work  to  him  is  very  materially  increased; 
that  the  cost  of  completing  one  of  the  contracts,  if  the  plaintiff  be 
permitted  to  complete  it,  would  be  only  $1,171.12,  and  the  cost  there- 
of if  the  union  so  takes  charge  would  be  $4,554.37,  and  the  cost  of 
completing  the  other  by  the  plaintiff  would  be  only  $2,610,  and  under 
the  supervision  of  a  foreman  selected  by  the  union  would  be  $7,412.50. 
That  all  of  the  plaintiff's  employes  are  willing  and  desirous  of  con- 
tinuing in  its  employ,  and  have  petitioned  the  union  to  reconsider  its 
action.  That  if  the  contractor  should  refuse  to  accept  the  foremen 
selected  by  the  union,  and  to  acquiesce  in  the  penalty  imposed  by  it, 
a  strike  would  be  called,  and  all  of  its  employes  would  be  ordered  and 
required  to  quit  work.     That  the  chairman  of  the  executive  board 
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stated  that  the  board  would  report  its  recommendation  at  a  meeting 
of  the  union  on  the  17th  of  April,  and,  if  adopted,  the  determination 
to  place  foremen  on  the  plaintiff's  work  for  the  period  of  one  year 
would  take  effect  on  the  18th  of  April.  That  the  plaintiff  had  other 
contract  work  on  which  it  was  obliged  to  proceed  within  two  months, 
involving  about  $52,000.  That  the  object  of  the  union  in  taking  the 
action  threatened  is  to  injure  the  business  of  the  plaintiff  and  to  de- 
stroy its  good  will  and  good  name  among  the  building  trades.  That 
die  threatened  action  is  in  violation  of  a  contract  between  the  union 
and  the  Employing  Plasterers'  Association  of  New  York  City.  That 
the  plaintiff  will  suffer  irreparable  damage  and  loss,  for  which  it 
has  no  adequate  remedy  at  law,  if  the  union  is  permitted  to  take  the 
action  recommended  by  the  executive  board. 

Although  the  plaintiff  does  not  show  the  terms  of  its  contracts 
with  its  employes,  it  does  appear  that  they  were  willing  to  continue 
on  the  work  where  they  were  employed,  and  it  is  a  fair  inference 
that  there  was  at  least  an  implied  contract  with  them  that  they  would 
so  continue,  for  it  is  not  reasonable  to  suppose  that  there  was  a  spe- 
cial hiring  each  day.  The  plaintiff  does  not  set  forth  the  contract 
between  the  union  and  the  Employers'  Association,  which  it  alleges 
the  union  threatens  to  violate;  nor  is  it  alleged  or  shown  that  the 
plaintiff  was  a  party  thereto.  It  is  inferentially  alleged  that  the  em- 
ployes are  hired  through  the  union,  but  the  plaintiff  does  not  show 
any  contract  with  the  union. 

[1-3]  Where  a  strike,  or  other  action,  is  threatened  by  a  labor  union 
in  violation  of  its  contract,  or  of  the  contract  of  its  members  with 
their  employers,  the  jurisdiction  of  a  court  of  equity  to  issue  an  in- 
junction is  well  recognized.  Re)molds  v.  Davis,  198  Mass.  294,  84 
N.  E.  457,  17  L.  R.  A.  (N.  S.)  162;  Folsom  v.  Lewis,  208  Mass.  336, 
94  N,  E.  316,  35  L.  R.  A.  (N.  S.)  787;  Nat.  Protective  Ass'n  v. 
Gumming,  53  App.  Div.  227,  65  N.  Y.  Supp.  946,  affirmed  170  N.  Y. 
315,  63  N.  E.  369,  58  L.  R.  A.  135,  88  Am.  St.  Rep.  648;  Cooke, 
Combinations,  Monopolies,  and  Labor  Unions  (2d  Ed.)  §  67,  and 
cases  cited.  See  also  Hitchman  Coal  &  Coke  Co.  v.  Mitchell  (D.  C.) 
202  Fed.  512.  But  in  the  case  at  bar  no' violation  of  a  contract  is 
threatened,  unless  a  contract  between  the  plaintiff  and  its  employes 
for  their  continuance  in  its  employ  is  to  be  inferred.  The  law  with 
respect  to  many  points  arising  between  employers  and  employes  and 
their  unions  has  been  settled  in  this  jurisdiction.  An  employer  may 
lawfully  discharge  or  refuse  to  employ  one  because  he  is  or  is  not 
a  member  of  a  labor  union,  and  may  lawfully  contract  with  his  em- 
ployes to  employ  only  union  labor,  and  to  discharge  others,  or  vice 
versa ;  but  it  has  been  held  that  employers  may  not  combine  and  agree 
to  employ  either  only  union  or  nonunion  labor  when,  owing  to  the 
fact  that  such  employers  control  the  trade  in  any  community,  or  con- 
trol it  to  such  an  extent  that  it  would  be  practically  impossible  for 
those  thus  discriminated  against  to  obtain  employment,  for  in  such 
case  the  agreement  would  be  oppressive  and  contrary  to  public  pol- 
icy. McCord  V.  ThOmpaon-Starrett  Co.,  129  App.  Div.  130,  113  N. 
Y.  Supp.  385,  affirmed  198  N.  Y.  587,  92  N.  E.  1090;   Farrelly  v. 
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Schaettler,  143  App.  Div.  273,  128  N.  Y.  Supp.  157,  affirmed  207  N. 
Y.  644,  100  N.  E.  1127.  And  members  of  a  labor  union  may  refuse 
emplo)mient  with  nonmembers,  or  quit  if  nonunion  labor  is  continued, 
and  vice  versa,  so  long  as  this  is  done  for  their  own  interests,  and  not 
through  a  conspiracy  to  injure  others.  People  v.  Marcus,  110  App. 
Div.  255,  97  N.  Y.  Supp.  322,  affirmed  185  N.  Y.  257,  77  N.  E.  1073, 
7  L.  R.  A.  (N.  S.)  282,  113  Am.  St.  Rep.  902,  7  Ann.  Cas.  118;  Jacobs 
V.  Cohen,  183  N.  Y.  207,  76  N.  E.  5,  2  L.  R.  A.  (N.  S.)  292,  111  Am. 
St.  Rep.  730,  5  Ann.  Cas.  280;  Kissam  v.  United  States  Printing 
Co.,  199  N.  Y.  76,  92  N.  E.  214;  Davis  v.  United  Engineers,  28  App. 
Div.  396,  51  N.  Y.  Supp.  180.  See,  also,  Adair  v.  United  States,  208 
U.  S.  161-175,  28  Sup.  Ct.  277,  52  L.  Ed.  436,  13  Ann.  Cas.  764. 

[4,  5]  Employes,  who  are  not  bound  by  contract,  acting  in  concert 
or  through  a  labor  union  with  which  they  are  affiliated,  may  quit  or 
strike  at  will  for  any  lawful  reason,  or  purpose,  and  doubtless  they 
may  do  so  for  no  reason  or  purpose,  and  they  may  endeavor  by  law- 
ful persuasion,  without  violence  or  intimidation,  to  induce  others  to 
join  them,  or  to  refrain  from  taking  their  places.  Mills  v.  United 
States  Printing  Co.,  99  App.  Div.  605,  91  N.  Y.  Supp.  185;  Nat. 
Protective  Ass*n  v.  Cumming,  supra  (and  see  Judge  Gray's  opinion, 
at  page  334  of  170  N.  Y.,  page  374  of  63  N.  E.  [58  L.  R.  A.  135, 
88  Am.  St.  Rep.  648]);  Reynolds  et  al.  v.  Everett  et  al.,  144  N.  Y. 
189,  39  N.  E.  72;  Davis  v.  Zimmerman,  91  Hun,  489,  36  N.  Y.  Supp. 
303.  See,  also,  Iron  Moulders'  Union  v.  AUis-Chalmers,  166  Fed.  45, 
91  C.  C.  A.  631,  20  L.  R.  A.  (N.  S.)  315,  Folsom  v*  Lewis,  supra, 
Horseshoers'  Prot.  Ass'n  v.  Quinlivan,  83  App.  Div.  459,  82  N.  Y. 
Supp.  288,  and  Jetton-Dekle  Lumber  Co.  v.  Mather,  S3  Fla.  969,  43 
South.  590.  But  where  a  labor  organization  calls  or  threatens  to  call 
a  strike  of  its  members,  not  primarily  for  the  lawful  benefit  or  ad- 
vantage of  the  union,  or  of  its  members,  but  for  an  unlawful  purpose 
— that  is,  one  prohibited  by  law,  or  which  contravenes  public  policy — 
to  the  injury  of  another  or  others,  then  its  action  or  threatened  ac- 
tion, if  consummated,  will  render  it  liable  in  damages  (Curran  v. 
Galen,  152  N.  Y.  33,  46  N.  E.  297,  37  L.  R.  A.  802,  57  Am.  St.  Rep. 
496;  Jacobs  v.  Cohen,  supra;  Purvis  v.  United  Brotherhood,  214 
Pa.  348,  63  Atl.  585,  12  L.  R.  A.  [N.  S.]  642,  112  Am.  St.  Rep.  757, 
6  Ann.  Cas.  275),  and,  if  not  consummated,  may  be  enjoined. 

[8,  7]  It  is  perfectly  lawful  to  organize  to  advance  or  to  main- 
tain a  scheduled  rate  of  wages,  and  to  call  a  strike  for  those  pur- 
poses, where  no  contract  rights  are  violated ;  but  not  for  the  primary 
purpose  of  restricting  the  freedom  of  others,  by  coercing  them  under 
a  penalty  of  loss  and  deprivation  of  employment  to  join  a  labor  union. 
Penal  Law,  §  582;  Curran  v.  Galen,  supra;  Mills  v.  United  States 
Printing  Co.,  supra.  But  a  refusal  by  the  members  of  a  labor  union 
to  work  with  those  not  belonging  to  the  union,  or  vice  versa,  or  a 
threat  to  strike  if  others  are  not  discharged,  where  the  action  is 
primarily  for  their  own  benefit,  does  not  constitute  an  unlawful  inter- 
ference with  the  freedom  of  others,  and  affords  no  ground  for  ac- 
tion, either  for  damages,  or  for  injunctive  relief.  AVunch  v.  Shank- 
land,  59  App.  Div.  482,  69  N.  Y.  Supp.  349,  appeal  dismissed  170 


Digitized  by 


Google 


Sup.  Ct.)  GRASSI  CONTBACTINO  GO.  V.  BENNETT  285 

N.  Y.  573,  62  N.  E.  1102;  s.  c,  81  App.  Div.  655,  81  N.  Y.  Supp, 
1151,  affirmed  179  N.  Y.  545,  71  N.  E.  1142,  on  authority  of  Nat. 
Protective  Ass'n  v.  Gumming,  supra ;  Mills  v.  United  States  Printing 
Co.,  supra ;  Davis  v.  United  Engineers,  supra.  In  Beattie  v.  Callanan, 
67  App.  Div.  14,  73  N.  Y.  Supp.  518  (s.  c,  82  App,  Div.  7,  81  N.  Y. 
Supp.  413),  where  a  labor  union  threatened  to  call  a  strike  of  the  em- 
ployes of  contractors  with  the  plaintiff,  who  were  members  of  the  un- 
ion, merely  because  the  plaintiff  would  not  recognize  the  union  and  had 
given  affront  to  its  walking  delegate,  this  court  reversed  an  order  deny- 
ing a  temporary  injunction  and  the  judgment  dismissing  the  complaint, 
and  granted  a  temporary  injunction  and  permanent  injunction  re- 
spectively. In  People  v.  Davis,  159  App.  EHv.  464,  144  N.  Y.  Supp. 
284,  it  was  held  that  threatening  plaintiff's  customers  to  call  a  strike 
of  their  employes,  unless  they  ceased  to  patronize  him,  constituted  a 
conspiracy  to  prevent  him  from  exercising  a  lawful  calling  within  the 
provisions  of  section  580  of  the  Penal  Law.  See,  also,  Newton  Com- 
pany V.  Erickson,  70  Misc.  Rep.  291,  126  N.  Y.  Supp.  949,  affirmed 
144  App.  Div,  939,  129  N.  Y.  Supp.  1111.  It  is  sought  to  justify  the 
threatened  action  of  the  union  by  the  violation  of  its  regulations  by 
two  of  its  members  in  working  overtime  while  in  the  plaintiff's  employ. 
[8]  It  may  be  assumed  that  it  was  within  the  jurisdiction  of  the 
union  to  prescribe  the  hours  of  labor  for  its  members  and  to  enforce 
such  regulations  against  them  by  any  proper  discipline.  See  Rhodes 
Bros.  Co.  v.  Musicians'  P.  U.  Local,  etc.,  37  R.  I.  281,  92  Atl.  641,  L. 
R.  A.  1915E,  1037;  Jetton-Dekle  Lumber  Co.  v.  Mather,  53  Fla.  969, 
43  South.  590;  Master  Stevedores'  Ass'n  v.  Walsh,  2  Daly,  1 ;  Sauls- 
berry  V.  Coopers'  International  Union,  147  Ky.  170,  143  S.  W.  1018, 
39  L.  R.  A.  (N.  S.)  1203;  Schneider  v.  Local  Union  No.  60,  116  La. 
270,  40  South.  700,  5  L.  R.  A,  (N.  S.)  891,  114  Am.  St.  Rep.  549,  7 
Ann.  Cas.  868;  Scott-Stafford  Opera  H.  Co.  v.  Minn.  M.  Ass'n,  118 
Minn.  410,  136  N.  W.  1092.  But  it  is  manifest  that  the  action  which 
it  threatens  to  take  cannot  be  justified  on  any  theory  of  necessity  to 
prevent  further  violations  of  its  regulations  with  respect  to  hours  of 
labor,  and  it  is  a  reasonable  inference  that  the  violation  of  the  rule 
has  been  taken  advantage  of,  and  is  to  be  made  a  pretext  for  the  un- 
lawful action  threatened,  and  although  thereby  future  violations  may 
be  prevented,  that  is  not  the  purpose  for  which  resort  to  such  drastic 
action  is  to  be  had.  Doubtless  the  union  was  not  bound  by  the  claims  of 
the  plaintiff  and  of  the  two  members  that  the  violation  was  inadvertent, 
for  that  claim  is  somewhat  improbable;  but  it  does  not  follow  that 
the  union  was  at  liberty  to  make  such  violation  the  basis  of  an  unlaw- 
ful demand  upon  the  plaintiff.  I  assume  that  it  would  not  be  argued 
that  the  union  would  be  justified  on  account  of  such  violation  in  ex- 
acting from  the  plaintiff  a  large  penalty  in  money  as  a  condition  of 
allowing  its  members  to  continue  in  the  employ  of  the  plaintiff.  On 
the  evidence  in  the  record,  the  action  taken  is  more  drastic  than  the 
infliction  of  a  heavy  money  penalty.  It  not  only  involves  the  imposi- 
tion of  a  penalty  so  far  as  tiie  plaintiff  is  concerned  in  the  loss  of  its 
profits  and  the  expenditure  of  money  in  addition  thereto,  but  involves 
the  taking  over  of  its  contract  work  virtually  without  leaving  any  con- 
trol or  discretion  in  the  plaintiff  with  respect  thereto. 
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The  threatened  action  is  not  designed  solely,  if  at  all,  to  prevent  a 
repetition  of  the  violation  of  the  regulations  with  respect  to  the  hours 
of  labor,  but  is  conceded  by  the  authorized  representative  of  the  union 
to  have  be^n  taken  to  inflict  a  penalty  upon  the  plaintiff  as  a  punish- 
ment, and  doubtless  it  was  intended  also  as  a  warning  to  others,  and 
this  is  shown  by  the  fact  that  plaintiff  is  not  to  be  permitted  to  retain 
any  of  its  present  employes,  and  that  the  union  is,  in  effect,  to  take 
charge  of  all  its  work  for  a  year.  This  threatened  action  is  unlawful, 
and,  I  think,  in  view  of  the  other  material  facts,  which  presumably 
were  known  to  the  officers  and  members  of  the  union,  constitutes  prima 
facie  evidence  of  a  conspiracy  to  injure  the  plaintiff  by  preventing  it 
from  exercising  its  constitutional  right  to  continue  its  business  and 
to  hire  such  employes  as  it  requires  to  perform  its  contracts,  and  to 
have  the  work  performed  under  its  own  direction,  or  under  the  super- 
vision or  direction  of  others  selected  by  it.  Penal  Law,  §  580,  subd.  5 ; 
People  V.  Davis,  supra;  Nat.  Protective  Ass'n  v.  Gumming,  supra; 
Judge  Vann's  opinion,  170  N.  Y.  340  et  seq.,  63  N.  E.  at  375  (58  L. 
R.  A.  135,  88  Am.  St.  Rep.  648) ;  Newton  Co.  v.  Erickson,  supra.  See, 
also,  Rejmolds  v.  Davis,  supra ;  Horseshoers'  Prot.  Ass'n  v.  Quinlivan, 
supra ;  Folsom  v.  Lewis,  supra ;  Plant  v.  Woods,  176  Mass.  492,  57 
N.  E.  1011,  51  L.  R.  A.  339,  79  Am.  St.  Rep.  30;  Purvis  v.  United 
Brotherhood,  supra;  Erdman  v.  Mitchell,  207  Pa.  79,  56  Atl.  327, 
63  L.  R.  A.  534,  99  Am.  St.  Rep.  783 ;  Hopkins  v.  Oxley,  83  Fed. 
912,  28  C.  C.  A.  99.  See,  also,  Lucke  v.  Clothing  Cutters'  &  Trim. 
Assembly,  etc.,  77  Md.  396,  26  Atl.  505,  19  L.  R.  A.  408,  39  Am. 
St.  Rep.  421,  and  Old  Dominion  S.  S.  Co.  v.  McKenna,  18  Abb.  N.  C. 
262. 

I  do  not  say  that  the  facts  show  all  of  the  elements  of  a  criminal 
conspiracy  within  the  provisions  of  the  Penal  Law,  §§  580,  583 ;  but 
they  do  tend  to  show  an  unlawful  conspiracy  to  injure  the  plaintiff, 
which  is  not  taken  from  the  operation  of  the  Penal  Law  prohibiting 
the  acts,  by  the  exception  contained  in  section  582  with  respect  to  com- 
binations to  advance  and  maintain  the  rate  of  wages,  for  manifestly 
the  threat  to  take  over  the  supervision  of  the  plaintiff's  business  for  a 
year  is  not  for  the  purpose  of  advancing  or  maintaining  the  wages  of 
the  members  of  the  union.  Of  course,  the  plaintiff  was  not  obliged 
to  comply  with  the  demand  of  the  union  with  respect  to  selecting  and 
placing  a  foreman  on  its  work,  but  I  answer  that  as  did  Judge  Vann 
in  Nat.  Protective  Ass'n  v.  Cumming,  supra,  at  page  343  of  170  N.  Y., 
page  378  of  63  N.  E.  (58  L.  R.  A.  135,  88  Am.  St.  Rep.  648),  wherein 
he  said : 

"It  may  be  argued  that  the  employers  were  not  obUged  to  yield  to  these 
threats,  and  this  Is  true;  but  noncompliance  meant  ruin  to  them,  for  their 
work  would  be  completely  tied  up  and  their  business  paralyzed.  A  threat, 
with  ruin  behind  it,  may  be  as  coercive  as  physical  force." 

The  plaintiff,  therefore,  presented  a  case  for  injunctive  relief. 

[9]  The  injunction  granted,  however,  is  altogether  too  broad,  and 
is  neither  warranted  by  the  facts  nor  the  law.  Among  other  things, 
it  in  effect  enjoins  the  defendant  generally  from  soliciting  or  inducing 
plaintiff's  employes,  by  any  species  of  threats,  abuses,  offers  or  prom- 
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ises  of  money,  or  by  any  Unlawful  "or  other  means"  to  leave  the  em- 
ploy of  the  plaintiff,  and  from  publishing  in  any  manner  that  plain- 
tiff's business  has  been  blacklisted,  or  placed  on  any  unfair  list,  and 
from  threatening  others  with  injury  or  loss  to  their  business,  should 
they  continue  to  deal  with  or  be  employed  by  the  plaintiff.  There  is 
no  evidence  that  the  defendant  has  threatened  or  intends  to  do  any  of 
these  things.  The  defendant  is  further  enjoined,  in  effect,  from  call- 
ing a  strike  for  any  reason,  by  a  general  provision  enjoining  him  from 
directing  the  members  of  his  union  "to  refuse  to  work  for  the  plaintiff." 

The  injunction  order  should  therefore  be  modified,  by  striking  out 
the  paragraphs  numbered  III  to  VIII,  inclusive,  and  inserting  in  place 
thereof  a  paragraph  as  follows : 

"III.  From  approving  the  recommendation  of  its  executive  board  to  place 
foremen  on  the  plaintifTs  work  for  the  period  of  one  year,  for  the  purpose  of 
bringing  about  the  discharge  of  the  men  now  In  the  plaintiff's  employ,  and 
from  taking  any  other  action  with  respect  to  placing  foremen  on  the  plain- 
tiff's work,  or  in  any  manner  interfering  with  the  plaintiff's  work,  or  with 
its  employ^,  other  than  to  require  and  see  that  its  members  observe  its 
regulations  with  respect  to  the  hours  of  labor,  so  long  as  plaintiff  observes 
the  requirements  of  said  regulations  with  respect  to  the  hours  of  labor,  and 
from  calling  a  strike,  or  otherwise  directing  or  requiring  its  members  to  re- 
fuse to  work  for  the  plaintiff,  on  account  of  the  failure  or  refusal  of  the 
plaintiff  to  allow  the  union  to  place  foremen  or  a  foreman  on  the  plaintiff's 
contract  work,  and  from  taking  any  other  action  with  a  view  to  punishing 
or  making  an  example  of  the  plaintiff  on  account  of  alleged  past  violations 
of  its  regulations  with  respect  to  the  hours  of  labor" 

—and,  as  so  modified,  affirmed,  without  costs.    All  concur. 

(173  App.  Div.  583) 

BBOWN  v.  BOBINSON  et?aL 
(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Judgment  ^s»720 — Beb  Judicata. 

In  proceedings  to  test  the  validity  of  various  assignments  of  the  in- 
terest of  an  heir  in  his  mother's  estate,  the  failure  of  the  assignee  to  ap- 
peal from  a  decree  finding  such  assignments  to  be  merely  equitable  mort- 
gages as  security  for  loans  estops  the  assignee  from  asserting  that  such 
assignments  were  absolute  sales. 

[£d.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §  1251 ;  Dec.  Dig. 
€=>720.] 

2.  Usury  ^=^18 — Assignments  Purpobtinq  to  be  Sales — ^Validitt. 

Where  the  heir  of  an  estate  by  assignments  purporting  to  be  absolute 
parted  with  his  interest  in  such  estate  to  the  extent  of  $181,650,  for 
which  the  purported  consideration  was  $100,000,  the  assignee  being  fur- 
ther secured  by  an  Insurance  policy  on  the  life  of  assignor  for  $181,650, 
held,  that  the  pretended  assignments  were  merely  devices  for  the  con- 
cealment of  a  usurious  loan,  and  as  such  could  not  be  considered  as 
equitable  mortgages  on  the  interest  of  the  assignor,  but  were  void  under 
General  Business  Law  (Consol.  Laws,  c.  20;  Laws  1909,  c.  25)  Si  370. 
371.  373. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent  Dig.  §|  31-34,  86-38,  40; 
Dec.  Dig.  «=»18.] 

McLaughlin,  J.,  dissenting. 
tt=»For  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Judgment  on  Report  of  Referee. 

Action  for  accounting  by  Lawrence  E.  Brown,  substituted  testa- 
mentary trustee,  against  Charles  A.  Robinson  and  others.  From  the 
judgment  of  the  Supreme  Court  upon  the  report  of  a  referee,  certain 
defendants  appeal. .  Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Waldo  &  Ball,  of  New  York  City,  for  appellants. 

Rollins  &  Rollins,  of  New  York  City,  for  respondent  Robinson. 

Sullivan  &  Cromwell,  of  New  York  City  (Alton  B.  Parker,  of  New 
York  City,  of  counsel),  for  respondent  Eagle  Ins.  Co. 

Adrian  T.  Kiernan,  of  New  York  City  (John  R.  Halsey,  of  New 
York  City,  of  counsel,  and  Robert  Gray,  of  New  York  City,  on  the 
brief),  for  respondent  Title  Guaranty  &  Surety  Co. 

Leonidas  Dennis,  of  New  York  City,  for  respondent  United  States 
Fidelity  &  Guaranty  Co. 

Thomas  F.  Gilroy,  Jr.,  of  New  York  City  (Thomas  A.  Byrne,  of 
New  York  City,  of  counsel),  for  respondent  Empire  Trust  Co.  as 
trustee. 

O'Brien,  Boardman  &  Piatt,  of  New  York  City  (Louis  C.  Haggerty, 
of  New  York  City,  of  counsel),  for  American  Bonding  Co. 

CLARKE,  P.  J.  This  is  an  action  brought  by  the  plaintiff,  as  sub- 
stituted testamentary  trustee  under  the  will  of  Agnes  Hyatt  Robin- 
son, deceased;  which  on  the  11th  day  of  April,  1902,  was  duly  admitted 
to  probate  by  the  Surrogate's  Court  of  the  county  of  New  York. 
There  is  but  one  matter  which  we  think  necessary  to  consider  on  this 
appeal,  the  transactions  between  Robinson  and  the  Eagle  Insurance 
Company.  The  complaint  alleges  that  the  testatrix  died  possessed  of 
certain  personal  property  to  the  value  of  over  $200,000,  and  seised  and 
possessed  of  certain  real  property;  that  under  the  provisions  of  the 
will  the  testamentary  trustees  became  seised  of  said  real  estate,  and 
entitled  to  receive  and  hold  as  trustees  the  personal  property  of  said 
estate  remaining  after  the  payment  of  the  debts,  pecuniary  legacies, 
and  expenses  of  administration,  in  trust,  however,  for  the  uses  and 
purposes  and  upon  the  trusts  in  said  will  contained ;  that  the  defend- 
ant George  Hyatt  Robinson,  the  son  of  the  decedent,  by  certain  in- 
struments recorded  in  the  office  of  the  clerk  for  the  Surrogate's  Court, 
purported  to  sell  and  assign  to  the  defendant  Eagle  Insurance  Com- 
pany of  London,  England,  his  interest  in  the  said  trust  estate  in  cer- 
tain specified  amounts ;  that  the  plaintiff  is  informed  and  believes  that 
the  said  George  Hyatt  Robinson  questions  the  validity  of  said  assign- 
ments, and  that  the  plaintiff  was  unable  to  determine  the  validity  of 
the  said  assignments,  or  any  of  them,  or  the  rights  of  the  parties  there- 
under, and  demands  judgment  that  the  plaintiff  and  the  defendant 
Charles  A.  Robinson,  as  trustees,  be  permitted  to  file  their  accounts, 
and  that  said  accounts  may  be  judicially  settled,  and  that  this  court 
shall  determine  and  adjudge  as  to  the  validity  of  the  various  assign- 
ments made  by  the  said  George  Hyatt  Robinson,  and  also  the  interests 
of  the  various  parties  to  this  action. 
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The  answer  of  George  Hyatt  Robinson  alleges  that  on  or  about  the 
11th  day  of  November,  1907,  the  defendant  Eagle  Insurance  Company 
of  London,  England,  loaned  to  this  defendant  certain  sums  of  money, 
not  exceeding  in  all  $90,000,  and  as  security  for  said  loans  demanded 
and  exacted  four  certain  instruments,  which  purported  to  assign  and 
transfer  all  the  right,  title,  and  interest  in  and  to  the  legacies  and 
bequests  in  remainder  made  to  him  by  the  will  of  his  mother  as  afore- 
said, to  the  extent  in  all  of  $181,650,  with  interest  as  thereinafter  men- 
tioned and  set  forth;  that  said  purported  assignments  and  transfers 
were  further  secured  by  a  mortgage  dated  November  11,  1907,  execut- 
ed by  the  defendants  George  Hyatt  Robmson  and  Marion  Hall  Robin- 
son, his  wife,  to  the  Eagle  Insurance  Company,  and  covering  and  pur- 
porting to  mortgage  the  undivided  seven-eighteenths  interest  of  said 
residuary  estate  of  said  Agnes  Hyatt  Robinson  in  said  specified  real 
estate,  and  that  as  further  security  for  the  pa)mient  of  said  loan  said 
Eagle  Insurance  Company  required  and  exacted  that  this  defendant's 
life  be  and  was  insured  for  the  benefit  of  said  company,  and  the  said 
policy  of  insurance  on  this  defendant's  life  was  made  payable  to  said 
company;  that  in  consideration  of  said  loans  and  at  the  time  of  the 
making  Aereof  the  Eagle  Insurance  Company  illegally  demanded, 
exacted,  took,  and  received  from  this  defendant  and  his  wife  their  said 
contracts  and  agreements,  which,  although  in  form  purporting  and 
pretending  to  be  a  sale  of  an  interest  in  the  residuary  estate  of  his 
mother,  were  in  fact  a  mere  cloak  and  cover  for  usury,  and  that  said 
pretended  sale  was  in  truth  and  fact  intended  to  be  and  was  security 
for  a  loan  not  exceeding  $90,000,  by  which  it  was  demanded  and  ex- 
acted by  said  company  that  this  defendant  should  pay  in  and  by  said 
pretended  assignments  and  transfers  and  mortgage,  in  satisfaction  of 
said  loan  of  not  exceeding  $90,000,  the  extortionate  sum  of  $181,650, 
out  of  his  inheritance,  wi3i  interest  at  6  per  cent,  per  annum  on  $96,- 
250  from  the  date  when  he  becomes  25  years  of  age,  and  on  $85,400 
thereof  frc«n  the  date  when  he  becomes  25  years  of  age,  should  his 
father  Charles  A*  Robinson  die  before  the  last-mentioned  date,  which 
will  be  and  is  at  a  rate  of  interest  much  greater  than  6  per  cent,  per 
annum,  and  that  said  pretended  sale  was  and  is  a  usurious  and  extor* 
tionate  and  unconscionable  loan  and  contract,  and  that  said  pretended 
assignments  and  transfers  and  said  mortgage  are  usurious,  unconscion- 
able, fraudulent,  and  void  contracts;  that  by  reason  of  the  premises 
said  company  acquired  no  interest  in  said  legacies  and  bequests  under 
said  "will,  or  in  the  funds  and  property  held  by  the  plaintiff  and  the 
defendant  Charles  A.  Robinson,  as  aforesaid,  or  any  part  thereof.  It 
further  alleges  that  he  elects  to  avoid  said  transfer  and  assignments 
to  the  Eagle  Insurance  Company  on  the  ground  that  they  are  usurious, 
fraudulent,  and  unconscionable  contracts,  and  demands  judgment  that 
the  said  assignments,  transfers,  and  mortgage  be  declared  void  and 
of  no  effect,  and  that  the  company  be  directed  to  deliver  up  the  same, 
and  that  the  same  be  canceled. 

The  answer  of  the  Eagle  Insurance  Company  alleges  that  the  as- 
signments to  it  were  and  are  good,  valid,  and  subsisting  assignments 
of  the  remainders  after  the  termination  of  the  various  trusts  to  the 
160N.Y.S.— 19 
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extent  of  said  assignments,  and  demands  judgment  that  this  court 
should  determine  and  adjudge  said  assignments  to  it  to  be  valid  and 
absolute  assignments,  and  that  it  is  entitled  to  vested  prior  interests 
in  the  remainders  at  the  termination  of  the  various  trusts  to  the  extent 
of  said  assignments. 

The  learned  referee  has  found  that  the  various  instruments  made  by 
George  Hyatt  Robinson  and  his  wife  to  the  Eagle  Insurance  Company 
were  assignments  by  way  of  security  for  the  repayment  to  said  com- 
pany, with  interest,  of  the  sum  of  $100,000  paid  by  said  company  to 
said  Robinson  on  Novembeir  11,  1907,  and  constitute  an  equitable 
mortgage  of  his  interest  in  remainder  on  said  date,  and  that  the  com- 
pany is  entitled,  out  of  the  remainder  to  which  he  became  entitled  to 
possession  on  attaining  the  age  of  25  years,  to  $70,000,  with  interest 
at  6  per  ceut.  from  November  11,  1907,  and  $2,727.20,  with  interest 
at  6  per  cent,  from  said  date,  and  that  the  company  will  be  entitled 
upon  the  death  of  Charles  A.  Robinson  to  recover  out  of  the  remainder 
which  will  then  be  payable  to  George  Hyatt  Robinson  $30,000,  with 
6  per  cent,  interest  from  November  11,  1907,  and  $2,062.56,  with 
6  per  cent,  interest  from  said  date,  and  the  further  siun  of  $102.33 
for  each  succeeding  year  until  the  death  of  Charles  A.  Robinson,  with 
interest  thereon. 

In  short,  the  Eagle  Insurance  Company  claimed  that  the  assign- 
ments were  good,  valid,  and  absolute,  and  that  it  was  entitled  to 
vested  prior  interests  in  the  remainders  at  the  termination  of  the 
several  trusts  to  the  extent  of  said  assignments.  Robinson  claimed 
that  the  assignments  were  usurious  and  void,  and  that  company  is 
entitled  to  receive  nothing  thereon.  The  learned  referee  held  said 
assignments  to  be  equitable  mortgages,  valid  up  to  the  amounts  actually 
advanced. 

On  the  27th  of  March,  1902,  Agnes  Hyatt  Robinson  died  in  the 
borough  of  Manhattan,  city  and  state  of  New  York,  leaving  her  surviv- 
mg  the  defendant  Charles  A.  Robinson,  her  husband,  and  the  defend- 
ant George  Hyatt  Robinson,  her  only  child  and  sole  heir  at  law  and 
next  of  kin,  and  leaving  a  last  will  and  a  codicil  thereto.  Under  the 
provisions  of  said  will  the  testamentary  trustees  became  seised  and 
possessed  of  all  her  real  and  personal  property,  upon  trusts  to  divide 
her  residuary  estate  into  two  equal  parts  or  shares,  and  to  have,  hold, 
or  possess  one  of  said  parts  during  the  life  of  her  husband,  until 
her  son  George  should  attain  the  age  of  25  years,  the  income  to  be  paid 
to  her  husband  during  his  life,  and  upon  his  death,  and  hef  son 
having  reached  the  age  of  25  years,  to  transfer  and  pay  over  to  said 
son  the  said  share,  and  upon  the  further  trust  to  have,  hold,  and  pos- 
sess the  other  one  equal  part  of  her  share  of  her  residuary  estate,  and 
to  pay  over  the  income  thereof  to  her  son  George  until  he  should 
attain  the  age  of  25  years,  and  upon  his  attaining  said  age  to  transfer 
and  pay  over  to  him  the  said  share.  The  son  George  Hyatt  Robinson 
was  bom  March  2,  1886,  and  became  21  years  of  age  on  the  2d  day  of 
March,  1907,  and  25  years  of  age  on  the  2d  day  of  March,  1911,  His 
father,  Charles  A.  Robinson,  was  of  the  age  of  62  years  on  the  11th 
day  of  November,  1907. 
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In  the  summer  of  1907  George  Hyatt  Robinson,  being  in  need  of 
money,  entered  upon  a  series  of  transactions  entirely  similar  to  those 
considered  in  Hall  v.  Eagle  Insurance  Co.,  151  App.  Div.  815,  136  N. 
Y.  Supp.  774,  affirmed  211  N.  Y.  507,  105  N.  E.  1085;  and  Hartley 
V.  Eagle  Insurance  Co.,  167  App.  Div.  230,  152  N.  Y.  Supp.  686.  The 
same  persons  appear  as  actors  in  all  these  cases.  He  applied  to  the 
same  William  B.  Wolffe,  who  referred  him  to  the  same  William  A. 
Jenner,  of  Jenner  &  Co.,  with  whom  he  entered  into  a  similar  agree- 
ment as  found  in  these  cases,  and  was  brought  in  touch  with  the  Eagle 
Insurance  Company,  to  whom  in  the  presence  of  the  same  Mr.  Shope 
he  executed  the  instruments  under  consideration,  dated  the  11th  day 
of  November,  1907 :  First,  an  indenture  executed  by  himself  and  his 
wife,  in  consideration  of  certain  valuable  considerations  and  the  sum 
of  $100,  wherein  he  granted,  bargained,  sold,  assigned,  conveyed,  and 
set  over  to  the  Eagle  Insurance  Company,  out  of  the  property,  inter- 
est, devise,  legacy,  or  distributive  share  to  which  he  was  or  may  be 
entitled  in  the  equal  one-half  part  of  his  mother's  residuary  estate 
upon  the  termination  of  the  prior  estate  limited  in  said  will  to  the  trus- 
tees until  he  attains  the  age  of  25  years  the  net  or  clear  sum  of  $66,- 
250,  with  interest  thereon  at  the  rate  of  6  per  cent,  per  annum  from  the 
date  when  he  attains  the  age  of  25  years,  making  it  his  attorney  to 
ask,  demand,  sue  for,  collect,  and  receive  said  amount,  and  covenanting 
that  the  said  equal  one-half  share  consists  of  real  and  personal  prop- 
erty and  has  a  market  value  of  at  least  $140,000  over  and  above  all 
incumbrances.  The  second  was  a  similar  indenture,  conveying  out 
of  the  same  share  the  net  or  clear  sum  of  $30,000.  The  third  was  an 
indenture  conveying  out  of  the  property,  interest,  devise,  legacy,  or 
distributive  share  to  which  he  should  be  entitled  in  the  equal  one-half 
part  of  said  residuary  estate,  upon  the  termination  of  the  prior  estate 
limited  in  said  will  to  the  trustees  during  the  life  of  Charles  A.  Robin- 
son, the  net  or  clear  sum  of  $45,400,  with  interest  on  said  sum  at  the 
rate  of  6  per  cent,  per  annum  from  the  date  of  the  death  of  said 
Charles  A.  Robinson.  The  fourth  was  an  indenture  by  which  he  con- 
veyed the  net  or  clear  sum  of  $40,000  out  of  the  same  share.  The 
fifth  was  a  mortgage  upon  the  undivided  seven-eighteenths  part  of  the 
real  estate  belonging  to  his  mother's  estate  in  the  hands  of  the  trustees, 
to  secure  the  $30,000  and  $40,000  conveyed.  His  life  was  also  insured 
for  the  benefit  of  the  Eagle  Insurance  Company  against  his  death 
before  reaching  the  age  of  25  years  to  the  amount  of  $181,650,  and  the 
policy  was  made  payable  to  it. 

For  these  instruments  Sullivan  &  Cromwell,  the  attorneys  for  the 
Eagle  Insurance  Company,  drew  their  checks  as  follows :  Fifty  thou- 
sand dollars  to  the  Real  Estate  Title  Insurance  &  Trust  Company  of 
Philadelphia,  from  which  Robinson  had  previously  borrowed  $24,650, 
upon  giving  bonds  to  said  company  in  the  amount  of  $50,000;  a  check 
for  $2,500,  to  the  order  of  Robinson,  which  he  indorsed  over  to  Sulli- 
van &  Cromwell;  a  check  for  $10,000,  to  the  order  of  Robinson, 
which  he  indorsed  over  to  Shope,  the  attorney  for  Jenner  &  Co. ;  three 
checks,  respectively,  for  $7,500,  $12,650,  and  $17,350,  to  the  order  of 
Robinson,  of  which  it  is  claimed  he  paid  $12,500  to  Jenner  &  Co, 
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So  that  of  the  total  of  $100,000,  for  which  the  Eagle  Insurance  Com- 
pany claims  he  sold  his  interest  in  his  mother's  estate  of  $181,650, 
he  actually  received  for  his  own  use  $25,000.  But,  giving  the  insurance 
company  the  full  benefit  of  the  payment  of  $1(X),000  as  above  set 
forth,  we  will  examine  its  claim  of  payment  of  full  consideration,  upon 
which  they  claim  to  have  purchased  $181,650  of  interest  in  this  residu- 
arv  estate  for  $100,000. 

The  two  first  indentures  purport  to  sell,  respectively,  out  of  the 
distributive  share  of  Robinson  in  the  one-half  part  of  his  mother's 
residuary  estate,  upon  the  termination  of  the  prior  estate  limited  to 
the  trustees  imtil  Robinson  attains  the  age  of  25  years,  the  net  or 
clear  sum  of  $66,250  and  $30,000,  together  $96,250,  with  interest  on 
said  sums  at  6  per  cent,  per  annum  from  the  date  when  Robinson  shall 
attain  the  age  of  25  years.  For  these  two  indentures  the  company 
paid  $70,000,  and  gave  testimony  tending  to  show  that  said  $70,000 
on  November  11,  1907,  was  the  true  value  of  $96,250  out  of  said 
remainder  computed  at  6  per  cent,  upon  the  Carlisle  Tables,  less  5  per 
cent,  deducted  to  cover  future  expenses  in  respect  to  said  remainder 
and  the  collection  thereof  and  the  cost  of  insurance.  The  appellant 
gave  evidence,  which  was  undisputed,  that  the  value  on  said  day  was 
$75,674.64,  using  the  same  method  as  the  company's  expert,  making 
the  same  allowance  for  costs  of  insurance,  but  eliminating  the  5  per 
cent,  to  cover  future  expenses,  for  which  tiiere  was  no  warrant. 

The  third  indenture  purports  to  sell  the  net  or  clear  sum  of  $45,400 
of  Robinson's  interest  in  the  one-half  part  of  the  residuary  estate  lim- 
ited upon  the  life  of  Charles  A.  Robinson,  with  interest  thereon  at 
6  per  cent,  from  the  date  of  his  death.  For  this  the  company  paid 
$17,350,  giving  testimony  that  said  amount  was  the  true  value  at  said 
date.  The  undisputed  evidence  of  the  appellant,  using  the  same 
method,  but  eliminating  the  5  per  cent.,  was  that  the  value  was  $17,- 
899.85.  The  fourth  indenture  was  for  $40,000  on  the  share  limited 
upon  the  life  of  Charles  A.  Robinson,  with  the  right  to  appellant  to 
repurchase  said  stun  of  $40,000  at  any  time  within  six  months  after 
arriving  at  the  age  of  25  years,  providing  Charles  A.  Robinson  shall 
still  be  living,  upon  the  payment  of  $20,240,  with  interest  at  6  per  cent, 
from  March  21,  1911,  to  date  of  payment.  For  this  the  company  paid 
$12,650,  giving  testimony  that  said  sum  was  the  true  value  calculated 
as  before  on  $40,000,  with  the  allowance  for  repurchase. 

Appellant's  testimony,  using  the  same  method  and  eliminating  the 
5  per  cent.,  was  that  the  value  was  $15,770 — the  result  being  that,  as- 
stmiing  that  Robinson  received  the  full  $100,000,  and  that  the  com- 
pany was  not  responsible  for  the  payment  of  $2,500  to  its  attorneys,  of 
$10,000  to  Shope,  the  attorney  for  Jenner  &  Co.,  whom  Robinson  had 
never  seen  or  heard  of  tmtil  the  time  of  closing,  and  up  to  two  weeks 
before  the  trial  had  not  heard  that  he  had  received  this  $10,000,  and 
the  $12,500  brokerage  paid  to  Jenner  &  Co.,  it  appears  that,  with  its 
debt  entirely  secured  by  assignment,  by  mortgage,  and  by  life  insur- 
ance it  paid  $9,345.29  less  than  the  then  value  of  the  estate  purchased, 
calculated  by  the  Carlifle  Tables,  assuming  that  it  was  a  purchase, 

[1]  But  the  learned  referee  has  held  that  the  transaction  was  not  a 
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purchase,  but  a  loan,  and  that  the  instruments  constituted  equitable 
mortgages,  and  the  insurance  company  was  entitled  only  to  what  it  had 
actually  advanced,  with  interest.  As  the  company  has  not  appealed, 
it  is  estopped  from  claiming  that  it  was  a  purchase.  That  it  was  not 
a  purchase,  but  was  a  loan,  and  a  usurious  loan,  is  established  by  the 
followincr  cases  * 

In  Wilmarth  v.  Heine,  137  App.  Div.  526,  121  N.  Y,  Supp.  677,  the 
action  was  brought  to  recover  for  the  alleged  conversion  of  $170  of 
wages  or  salary  earned  by  the  defendant.  The  defense  was  usury. 
The  transaction  took  the  form  of  an  assignment  of  all  wages  to  a 
certain  amount  per  month  for  a  period  of  five  years,  or  until  an  amount 
stated  should  be  paid.  In  reversing  a  judgment  for  the  plaintiff,  the 
court  held  that  the  Written  instruments,  taken  in  connection  with  the 
history  of  the  transaction,  showed  a  device  contrived  for  the  purpose 
of  concealing  a  loan  and  enabling  plaintiff  to  exact  a  greater  profit 
than  6  per  cent,  for  the  use  of  his  money,  and  that  the  substance  and 
effect  of  the  transaction  was  not  a  bona  fide  sale  of  wages  but  a  bor- 
rowing on  the  one  side  and  a  lending  on  the  other  at  a  greater  rate  of 
interest  than  that  allowed  by  law. 

In  Mercantile  Trust  Co.  v.  Gimbernat,  134  App.  Div.  410,  119  N. 
Y.  Supp.  103,  the  father  of  the  defendant  had  by  his  will  created  a 
trust  fund  for  his  son's  benefit  with  the  provision  that  the  principal 
should  be  paid  over  to  him  at  certain  ages,  one-fourth  being  payable 
when  he  should  arrive  at  the  age  of  25.  Soon  after  he  became  of  age, 
the  younger  Gimbernat,  being  desirous  of  raising  money,  applied  to 
the  respondent  Black  for  a  loan  of  $3,000,  and  after  some  negotiations 
Black  agreed  to  make  the  loan,  and  took  from  Gimbernat  as  security 
therefor  an  assignment  of  all  of  the  assignor's  right,  title,  and  interest 
in  the  aforesaid  fund  to  the  extent  of  $3,000,  with  interest  until  paid, 
to  be  paid  from  the  legacy  which  would  become  due  on  December  2, 
1904.  The  document  also  directed  plaintiff,  as  trustee,  to  pay  the  said 
principal  sum  when  payable,  and  to  pay  the  interest  and  the  annual 
life  insurance  premiums  upon  a  policy  on  Gimbemat's  life  out  of  the 
income  payable  to  Gimbernat  under  his  father's  will.  This  paper 
named  as  assignee  one  Bell,  through  whom  Black  claimed  by  assign- 
ment. Out  of  this  sum  of  $3,000  Gimbernat  received  only  $2,073.50. 
Thereafter  Gimbernat  applied  for  a  further  loan  of  $5,000.  Black 
refused  to  advance  the  money  in  the  form  of  a  loan,  but  offered  to 
purchase  an  interest  in  the  legacy  to  the  extent  of  $5,000,  and  the 
transaction  took  this  form.  Gimbernat  received  $2,984,  being  charged 
about  $1,200  for  the  advance.  An  insurance  policy  was  also  taken  out. 
Gimbernat  received  only  $6,057.50  for  the  assignment  of  a  $10,000 
interest  in  the  legacy.  Subsequently  Gimbernat,  through  his  attorney, 
while  asserting  tfiat  the  assignments  were  void  for  usury,  offered  to 
allow  them  to  the  extent  of  the  money  he  received,  with  interest  and 
necessary  disbursements.  This  offer  was  refused.  This  court,  in  re- 
versing a  judgment  for  the  plaintiff,  held  that  these  transactions  were 
covers  for  usurious  loans.  Upon  the  second  trial,  a  judgment  was 
rendered  decreeing  that  the  said  assignments  to  Bell  were  usurious  and 
void,  and  directing  the  city  chamberlain  to  pay  over  to  the  defend- 
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ant  Gimbemat  the  sum  which  had  been  jpaid  by  the  trustees  into  the 
hands  of  the  city  chamberlain.  This  was  affirmed.  143  App.  Div.  305, 
128  N.  Y.  Supp.  751. 

In  Wetzlar  v.  Wood,  143  App.  Div.  311,  128  N.  Y.  Supp.  501,  there 
were  assignments  of  interests  in  estates  which  the  plaintiff  qlaimed 
were  cloaks  for  usurious  loans,  and  which  defendants  asserted  were 
purchases  pro  tanto  of  the  plaintiff's  interest  in  said  estates.  This 
court,  Mr.  Justice  Miller  writing,  reversed  a  judgment  for  defend- 
ants. On  the  new  trial,  which  was  ordered,  judgment  for  the  plain- 
tiff was  affirmed  on  this  opinion  154  App.  Div.  890,  138  N.  Y.  Supp. 
1148,  and  this  was  affirmed  214  N.  Y.  639,  108  N.  E.  1111. 

In  Otten  v.  Freund,  150  App.  Div.  434,  135  N.  Y.  Supp.  59,  plaintiff, 
who  had  legacy  in  his  father's  estate,  entered  into  a  written  agreement 
by  which  he  assigned  to  Freund  an  interest  in  said  estate  to  the  extent 
of  $5,000,  for  which  he  received  $2,000,  and  out  of  that  amount  he  paid 
a  commission  of  $200,  leaving  the  net  amount  advanced  to  him  of  $1,- 
800.  He  also  insured  his  life  for  the  benefit  of  Freund,  and  paid  the 
premium  for  the  entire  term  of  said  life  insurance.  The  action  was  to 
have  the  agreement  declared  null  and  void,  and  canceled  and  discharged 
of  record.  In  this  case  William  B.  Wolflfe  appeared  as  the  intermedi- 
ary, who  also  took  him  to  the  insurance  office  to  be  examined^  as  in  the 
case  at  bar.    Plaintiff  also  executed  the  customary  affidavit : 

"I  make  this  deposition  as  an  inducement  to  Arthur  Freund  to  purchase 
from  me  the  right  to  receive  the  first  $5,000  payable  to  me  under  this  last 
will  and  testament,  and  I  know  that  he  relies  upon  the  truth  of  these  state- 
ments as  an  inducement  for  paying  the  consideration  for  such  transfer." 

This  court  said : 

"He  claims  that  the  transaction  was  a  purchase,  and  that  as  there  was  no 
loan  there  could  he  no  usury.  There  is  no  essential  difference  between  this 
transaction  and  those  considered  by  this  court  in  Mercantile  Trust  Co.  v. 
Gimbemat,  134  App.  Div.  410  [110  N.  Y.  Supp.  103],  and  Wetzlar  v.  Wood, 
143  App.  Div.  811  [128  N.  Y.  Supp.  501],  This  young  man  of  23  got  a  loan 
of  $2,000,  for  which  he  agreed  to  pay  $5,000,  and  took  out  and  assigned  a 
policy  of  life  Insurance,  upon  which  he  paid  the  premium  as  security.  The 
papers  were  obviously  prepared  to  avoid  the  statute.  See  1  R.  S.  771,  §  1  (a» 
amended  by  Laws  1879,  c.  538);  Id.  772,  §  2,  and  section  5,  as  amended  by 
Laws  1837,  c.  430,  now  General  Business  Law  (Consol.  Laws,  c.  20;  Laws  of 
1909,  c.  25)  §§  370,  371,  373.  Mr.  Justice  Miller  in  the  Wetzlar  Case  said; 
The  fact  that  a  policy  of  life  insurance  was  procured  at  the  expense  of  the 
plaintiff  and  assigned  to  the  finance  company,  together  with  the  fact  that  the 
assignments  covered  the  plaintiff's  Interest  in  his  grandmother's  estate, 
strongly  tends  to  prove  that  a  loan,  not  a  sale  of  a  specified  share  of  his  in- 
terest in  his  father's  estate,  was  intended.'  Said  Mr.  Justice  Scott  in  the 
Mercantile  Trust  Co.  Case:  'It  seems  to  us  that  it  is  quite  impossible  to  find 
that  these  transactions  were  other  than  covers  for  usurious  loans.  ♦  ♦  • 
The  devices  and  methods  by  which  it  was  sought  to  cover  up  the  real  nature 
of  the  transactions  have  been  used  many  times  before,  and  have  seldom,  if 
ever,  successfully  passed  the  scrutiny  of  the  courts.  They  have  not  even  the 
merit  of  novelty  or  plausibility." 

Hall  V.  Eagle  Insurance  Co.,  151  App.  Div.  815,  136  N.  Y.  Supp, 
774,  affirmed  211  N.  Y.  507,  105  N.  E.  1085,  was  decided  shortly 
before  the  decision  in  the  case  at  bar.  The  transactions  were  simi- 
lar, and  the  insurance  company  made  the  same  claim  that  it  did  in  its 
answer  in  this  case — that  there  was  a  bona  fide  and  out-and-out  pur- 
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chase  of  an  interest  in  the  remainder.  Mr.  Presiding  Justice  Ingraham 
rejected  that  claim,  and  demonstrated  that  it  was  a  usurious  loan,  but, 
because  of  the  offers  of  the  plaintiff  and  the  form  of  the  pleadings, 
concluded  that  the  assignments  should  be  treated  as  equitable  mort- 
gages, and  allowed  the  defendant  the  actual  amount  advanced,  with 
interest.  The  learned  referee  in  the  case  at  bar,  not  appreciating  the 
differences  between  the  two  records,  and  not  having  the  benefit  of  the 
cases  I  am  about  to  cite,  succeeding  and  explaining  the  Hall  Case,  fol- 
lowed, and,  as  I  think,  erroneously  applied  to  this  case,  its  conclu- 
sion, and  improperly  treated  the  instruments  here  under  consideration 
as  equitable  mortgages.  The  Hall  Case  is  direct  authority  for  the 
proposition  that  the  real  nature  of  the  transaction  attempted  to  be 
concealed  by  the  forms  and  the  instruments  used  in  that  and  in  this 
case  was  a  loan  of  money,  and  not  a  sale  of  an  interest  amounting  to 
a  clearly  defined  sum  of  money  in  the  reversionary  estate  of  the  plain- 
tiff, and  that  the  contract  was  usurious. 

In  Leavitt  v.  Enos,  155  App.  Div.  584,  140  N.  Y.  Supp.  862,  Mr. 
Justice  Scott  said: 

"The  transaction  between  plaintiff  and  Enos  was  very  similar  to  the  one 
which  we  have  recently  had  occasion  to  consider  in  Hall  v.  Eagle  Ins.  Co., 
151  App.  Div.  815  [186  N.  Y.  Supp.  774],  except  that  the  present  case  is,  il 
anything,  a  little  balder  and  less  complicated  than  the  Hall  Case.  The  as- 
signment now  under  consideration  purports  to  sell,  assign,  transfer,  and  set 
over  to  plaintiff  •  •  ♦  any  and  all  claims  which  Enos  then  had  in  and 
to  the  estate  of  Thomas  W.  Evans,  deceased,  to  the  amount  of  $7,500.  Ref- 
erence is  made  to  the  agreement  by  tiie  executors  of  said  Evans  to  pay  Enos 
the  sum  of  $50,000.  It  is  further  provided  that,  if  the  said  sum  of  $7,500  be 
not  paid  out  of  the  agreed  sum  of  $50,000,  then  that  it  shall  be  charged 
against  any  other  sum  due  to  Enos  out  of  the  Evans  estate,  and  finally  Enos 
warranted  and  guaranteed  the  repayment  to  said  plaintiff  of  the  said  sum 
of  $7,500.  All  that  Enos  received  was  $5,500,  the  difference  between  that 
sum  and  $7,500  being  divided  between  plaintiff,  her  brothers  and  agents,  and 
their  attorney.  It  is  perfectly  clear  that  the  transaction  was  a  loan  of  money, 
and  that  the  pretended  assignment  was  a  mere  cloak  for  usury.  It  is  un- 
necessary to  repeat  here  the  reasons  for  such  a  conclusion,  which  were  stated 
at  length  in  the  Hall  Case.  Upon  the  undisputed  facts  the  complaint  should 
have  been  dismissed,  upon  the  ground  that  whatever  money  was  advanced 
by  plaintiff  was  so  advanced  upon  a  corrupt  and  usurious  agreement,  which  is 
unenforceable  at  law.  The  defendant,  however,  both  upon  his  brief  and  in 
open  court,  expresses  his  willingness  and  desire  that  the  plaintiff  shall  be 
repaid  the  amount  actually  advanced  to  his  testator,  and  to  that  end  offers 
to  consent  to  a  judgment  for  $5,500.  Upon  this  concession  alone  we  refrain 
from  reversing  the  judgment  and  dismissing  the  complaint" 

In  Hartley  v.  Eagle  Insurance  Co.,  167  App.  Div.  230,  152  N.  Y. 
Supp.  686,  the  transaction  was  entirely  similar  to  that  in  Hall  v. 
Eagle  Insurance  Co.,  and  the  negotiations  and  transactions  were  car- 
ried on  with  Jenner  &  Co.  and  with  Shope,  who  also  figured  in  that 
case.    The  writer  of  this  opinion  said : 

'The  defendant,  appealing  from  the  judgment,  makes  no  attempt  to  jus-> 
tify  the  transaction,  but  claims  that  the  transaction  in  this  case  and  the 
documents  executed  were  exactly  the  same  as  in  Hall  v.  Eagle  Insurance 
CJo.,  151  App.  Div.  815  [136  N.  X.  Supp.  774],  affirmed  211  N.  Y.  507  [105  N. 
E.  1085].  'In  every  particular  the  cases  are  identical,  so  far  as  what  was 
done  and  Intended  by  the  parties  is  concerned,  and,  this  being  so,  the  ded- 
BloQ  in  the  former  case  Is  conclusive  of  this.'    And  therefore  it  claims  that 
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the  judgment  should  have  declared  the  Instmment  an  eqnitable  mortgage, 
and  have  provided  for  the  surrender  and  cancellation  thereof  upon  the  pay- 
ment by  the  plaintiff  of  the  original  sum  received  by  him  and  simple  inter- 
est to  the  date  of  judgment.  In  the  Hall  Case,  supra,  the  court  held  that 
there  could  be  no  question  but  that  the  transaction  was  essentially  a  loan 
of  money.  After  citing  the  usury  statutes  and  various  authorities  the  court 
said:  'We  have  here  the  advance  of  a  sum  of  money  by  the  defendant  to 
the  plaintiff,  and  an  arrangement  by  which  the  defendant  was  absolutely  as- 
sured the  repayment  of  the  money  advanced  out  of  the  plaintiff's  property, 
which  was  ample  security  for  its  repayment  ♦  ♦  •  Treating  this  trans- 
action, therefore,  as  a  loan  or  advance  of  the  money,  to  be  repaid  to  the  de- 
fendant, the  question  presented  Is  whether  it  did  provide  or  intended  to  pro- 
vide for  the  payment  of  a  greater  sum  or  greater  value  for  the  loan  or  for- 
bearance of  any  money  above  6  per  cent,  per  annum.  ♦  ♦  ♦  The  plain* 
tiffs  mother  had  an  expectation  of  life  of  about  13  years,  and,  if  she  lived 
out  that  period,  the  amount  received  by  the  defendant  would  be  largely  in 
excess  of  the  interest  allowed  by  statute.  There  was,  of  course,  the  possi- 
ble contingency  that  she  would  live  longer  than  the  expectation  of  life;  but 
it  was  early  determined  by  the  courts  of  England  that  such  a  possibility 
would  not  take  the  case  out  of  the  statute  prohibiting  usury.  *  *  *  If, 
therefore,  this  arrangement  between  the  parties  is  to  be  construed  as  an  at^ 
solute  obligation  on  the  part  of  the  plaintiff  that  the  sum  of  $19,000  should 
be  repaid  to  the  defendant  as  interest  for  the  advance  of  the  sum  of  $15,500, 
I  think  it  clear  that  the  contract  would  be  within  the  statute,  and  the  whole 
transaction  and  the  instruments  delivered  under  it  void.*  Applying  that  rea- 
soning to  this  case  it  is  clear  that  the  judgment  appealed  from  was  right. 
In  the  Hall  Case  the  instruments  were  not  declared  null  and  void,  for  the 
reason  that  the  complaint  therein  alleged  that  the  indentures  and  instru- 
ments were  executed  and  delivered  by  the  plaintiff  to  the  defendant,  to  be 
held  by  it  only  as  security  for  the  purpose  of  securing  payment  to  the  de- 
fendant of  the  said  sum  of  $15,500,  with  interest  thereon  at  the  date  of  pay- 
ment, and  that  it  was  understood  and  agreed  by  the  parties  that  said  inden- 
tures and  instruments  were  made  and  delivered  only  as  such  security,  and 
that  the  plaintiff  had  duly  tendered  to  the  defendant  the  sum,  with  interest 
at  6  per  cent,  from  the  time  it  had  been  received;  but  the  said  defendant 
declined  said  offer,  and  plaintiff  demanded  judgment  in  the  alternative,  either 
that  the  judgment  declare  that  the  loan  was  made  as  result  of  a  usurious 
and  void  contract,  or  that  the  said  Instruments  may  be  declared  and  ad- 
judged to  have  been  and  to  be  a  mortgage  given  as  collateral  security  for 
the  payment  of  $15,500,  with  legal  Interest,  and  that  the  defendant  be  di- 
rected to  accept  said  sum  of  money,  and  that  the  instruments  be  canceled. 
But  no  such  case  is  presented  here.  The  complaint  proceeds  flat-footed  upon 
the  ground  of  a  corrupt  and  usurious  contract,  and  the  judgment  demanded 
is  appropriate  to  such  allegations.  The  findings  of  the  court  support  the 
complaint,  and  the  judgment  follows  as  a  matter  of  law.  In  Mercantile  Trust 
Co.  V.  Gimbernat,  134  App.  Div.  410  [119  N.  Y.  Supp.  103],  Wetzlar  v.  Wood, 
143  App.  Div.  311  [128  N.  Y.  Supp.  501],  and  Otten  v.  Freund,  150  App.  Div. 
434  [135  N.  Y.  Supp.  59],  we  reversed  judgments  which  had  been  obtained  by 
the  lenders  upon  usurious  loans  of  money  under  color  of  sales  of  reversion- 
ary interests." 

We  therefore  unanimously  affirmed  the  judgment,  which  declared 
the  instruments  void  for  usury  and  directed  that  they  be  delivered  up 
and  canceled ;  Presiding  Justice  Ingraham,  who  had  written  the  opin- 
ion in  the  Hall  Case,  concurring. 

[2]  Upon  the  foregoing  authorities,  which  are  controlling  ujpon 
this  court,  so  much  of  the  judgment  appealed  from  as  holds  the  in- 
struments executed  and  delivered  to  the  Eagle  Inisurance  Company 
to  be  equitable  mortgages,  and  allowing  it  to  recover  the  actual  amount 
advanced,  with  interest,  should  be  reversed,  and  said  instruments  de- 
clared usurious,  null,  and  void,  and  directed  to  be  delivered  up  and 
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canceled,  and  that  said  company  has  no  valid  and  enforceable  claim 
by  reason  thereof,  or  growing  out  of  the  transaction  evidenced  by  them. 
Such  of  the  findings  in  the  decision  as  conflict  with  this  conclusion  are 
reversed.  New  findings  will  have  to  be  made,  which  will  be  settled 
on  notice.  The  judgment,  modified  as  indicated,  should  be  affirmed, 
with  costs  to  the  plaintiff  payable  out  of  the  estate,  with  costs  to  the 
defendant  George  Hyatt  Robinson  against  the  respondent  Eagle  In- 
surance Company,  and  with  costs  to  the  respondent  Empire  Trust 
Company  against  the  defendant  George  Hyatt  Robinson.  Settle  order 
on  notice. 

DOWLING,  SMITH,  and  PAGE,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  distinguish  this 
case  from  Hall  v.  Eagle  Insurance  Co.,  ISl  App.  Div.  815,  136  N.  Y. 
Supp.  774,  affirmed  without  opinion  211  N.  Y.  507,  105  N.  E.  1085. 
The  pleadings,  and  the  evidence  adduced  at  the  trial,  including  the 
instnmients  involved  in  the  transaction,  are  similar  to  those  in  the 
Hall  Case.  The  court  there  held  that  the  instruments  executed  at  the 
time  the  loan  was  made  were,  in  effect,  a  mortgage  to  secure  defend- 
ant what  it  was  legally  entitled  to  recover,  whidi  was  the  sum  ad- 
vanced, with  legal  interest  thereon.  So  I  think  we  should  here  hold, 
following  the  Hall  Case,  that  the  instruments  delivered  to  the  Eagle 
Insurance  Company  are  equitable  mortgages,  and  a  recovery  should 
be  had  thereon  to  the  amount  of  the  money  actually  advanced,  with 
legal  interest. 

I  am  therefore  unable  to  concur  in  the  prevailing  opinion,  in  so 
far  as  it  holds  that  such  instruments  are  usurious,  null,  and  void.  I 
think  the  judgment  should  be  affirmed. 


(174  App.  Dlv.  254) 

PLANTBN  V.  NATIONAL  NASSAU  BANK  OF  NEW  YOHK  et  al. 

(Supreme  €k>tirt,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Banks  and  Banking  ^=>254 — Stockholdebs — Suing  on  Behalt  of  Bank 

— Pleading. 

In  a  natiooal  bank  stockholder's  action  for  the  benefit  of  the  corpora- 
tion, it  being  neither  shown  by  the  complaint  nor  alleged  in  the  defense 
that  a  resolution  for  a  voluntary  liquidation  was  adopted  prior  to  the 
commencement  of  the  action,  a  defense  that  there  must  be  a  demand 
upon  the  Uquidating  committee  and  their  refusal  to  bring  the  action,  be- 
fore  plaintiff  as  a  stockholder  can  bring  it,  was  insufficient 

[£d.  Note.—For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  SS  950- 
957;   Dec.  Dig.  «5>254.] 

2.  Banks  and  Barking   ^3>281— National   Banks— Dissolution — Laq/ui- 

DATING   OoiOflTTXE. 

Under  Rev.  8t  U.  S.  f  5220  (U.  S.  Comp.  St  1913,  f  9806),  providing 
that  any  association  may  go  into  liquidation  by  a  two-thirds  vote  of  its 
shareholders,  and  section  6221  (section  9808),  providing  that  when  a  vote 
is  taken  to  go  into  liquidation,  it  shall  be  the  duty  of  the  board  of  di- 
rectors to  cause  the  Comptroller  of  the  Currency  to  be  notified  under 

«=»For  other  cases  eee  tame  topic  ft  KBT-NXJHBER  in  all  Key-Numbered  DlseeU  ft  Indexes 
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the  seal  of  the  association  by  its  president  or  cashier,  and  providing  for 
newspaper  publication,  there  being  no  express  provision  for  the  appoint- 
ment of  a  liquidating  committee  on  voluntary  dissolution,  the  adoption 
of  a  resolution  for  voluntary  liquidation  does  not  effect  a  dissolution  of 
the  corporation,  or,  in  the  absence  of  other  action  by  the  stod^olders, 
oust  the  directors  from  office,  but  merely  suspends  the  ordinary  functions 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Gent  Dig.  |i 
1075-1079;   Dec.  Dig.  <g=»281.] 

3.  CoaPOBATiONS  ^=»320(4) — Stogkholdxb's  Suits  in  Behalf  of  Cobpoba- 

TioN — Pabties. 

While  the  authority  of  a  stockholder  to  sue  in  the  right  of  the  cor- 
poration is  a  rule  of  necessity,  resting  solely  on  judicial  decisions,  to 
protect  the  stockholders  when  those  in  authority  fail  or  refuse  to  pro- 
tect the  rights  of  the  corporation,  when  a  proper  foundation  is  laid  for 
the  action  by  a  stockholder,  although  the  cause  of  action  belongs  to  the 
corporation,  the  fruits  of  the  litigation  inure  to  its  benefit,  and  It  must 
be  made  a  party  defendant,  the  control  of  the  litigation  becomes  vested 
in  the  shareholder  who  brings  It  and  such  others  as  may  Join  therein. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §i  1429,  1431 ; 
Dec.  Dig.  <©=>320(4).] 

4.  CoBPOBATiONS  ^=s>320(5) — Stockholdebs — Suits  in  Behalf  of  Cobpoba- 

TioN — Conditions  Pbegedent. 

In  order  that  a  stockholder  may  not  be  permitted  unnecessarily  to 
maintain  an  action  for  the  benefit  of  the  corporation,  he  is  requii-ed  to 
show,  as  a  condition  precedent  to  his  right  to  sue,  a  demand  and  refusal 
by  those  authorized  to  represent  the  corporation,  and  whose  duty  it  is 
to  bring  the  action,  or  facts  indicatiug  that  a  demand  upon  them  would 
be  futile,  or  that  they  would  not  be  likely  to  prosecute  the  action  in  good 
faith. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  1429^; 
Dec.  Dig.  <g=»320(5).] 

6.  COBPOBATIONS  ^=»320{5) — Stockholders — Sun*  in  Behalf  of  Cobfoba-v 
TioN — Conditions  Pbecedent — ^Tbustees  and  Receivebs. 

Where  the  affairs  of  a  corporation  are  in  the  hands  of  a  receiver,  or 
trustee,  or  other  person  who  has  superseded  the  board  of  directors,  and 
is  clothed  with  authority  to  sue,  a  stockholder  must  make  demand  upon 
him  before  bringing  action  for  the  benefit  of  the  corporation,  regardless 
of  whether  or  not  the  directors  are  hostile,  for  In  such  case  their  at- 
titude is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig,  §  1429% ;  Dec. 
Dig.   <S=>320(5).] 

6.  Banks  and  Banking  ^=s>2dl — ^National  Banks — Stockholdebs — ^Meet- 

ings—Notice. 

A  stockholder  of  a  national  bank  Is  charged  with  notice  of  the  adop- 
tion of  a  resolution  to  appoint  a  liquidating  committee,  adopted  at  a 
meeting  of  the  shareholders  duly  convened,  whether  he  appeared  or  not, 

[Ed.  Note. — For  other  cases,  see  Banlts  and  Banking,  Cent  Dig.  {§ 
1075-1079;    Dec.  Dig.  «©=s>281.] 

7.  Banks  and  Banking  ^s>281 — ^National  Banks — ^Liquidatzno  Commit- 

tee— Powebs. 

A  liquidating  committee^  appointed  to  take  charge  of  assets  and  prop- 
erty of  a  national  bank,  could  not  maintain  an  action  for  the  benefit  of 
the  bank  in  their  own  names,  but  must  bring  it  in  the  name  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §§ 
1075-1079;    Dec.  Dig.  «$=»281.] 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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a  Banks  and  Banking  <Ss3>281— National  Bank&— Liquidation— Powbbs 

OF    DiRECTOBS. 

Under  Code  Civ.  Proc.  i  626,  subd.  1,  providing  that  the  authority  to 
bring  or  defend  an  action  is  vested  in  the  board  of  directors,  and  where 
a  complaint  or  answer  is  verified  it  must  be  verified  by  an  offlcor  of  the 
corporation,  section  3343,  subd.  18,  providing  that  a  national  bank  lo- 
cated in  New  York  Is  regarded  as  a  domestic  corporation,  section  43, 
subd.  3,  providing  that  service  upon  the  members  of  the  liquidating  com- 
mittee of  a  national  bank  is  insufflcient,  in  the  absence  of  federal  stat- 
utory authority  or  any  decision  of  the  federal  courts  holding  that  the 
authority  of  the  board  of  directors  of  a  national  bank  is  suspended  pend- 
ing a  liquidation,  where  a  liquidating  committee  has  been  appointed,  but 
the  bank  is  not  dissolved,  the  authority  of  the  liquidating  committee  Is 
subject  to  the  supervision  and  control  of  the  board  of  directors,  and  a 
stockholder  is  not  required  to  show  a  demand  upon  and  refusal  by  the 
liquidating  committee  before  bringing  action  for  the  benefit  of  the  bank. 

[ECi,  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §| 
1075-1079 ;   Dec.  Dig.  «©=s>281.] 

9.  Banks    and    Banking    «s»254 — National    Banks — Stookholdebs — Ac- 

tions FOB  Benefit  of  Bank — Conditions  Pbecedent. 

In  a  national  bank  stockholder's  action  on  behalf  of  the  bank,  the 
plaintiff  was  not  required  to  show  a  demand  upon  ahd  refusal  by  a 
liquidating  committee,  appointed  to  liquidate  the  affairs  of  the  bank,  be- 
fore bringing  the  action. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  Si 
950-957;    Dec.  Dig.  i3=3>254.] 

10.  Banks  and  Banking  ^s>264 — National  Banks — Stookholdbb's  Suits 
IN  Behalf  of  Bank — Demand  on  Stookholdeb. 

Although  the  cause  of  action  is  the  same,  and  recovery  must  be  the 
same,  whether  action  be  brought  in  the  name  or  in  the  right  of  a  cor- 
poration, In  whatever  jurisdiction  the  remedy  Is  sought  to  be  enforced, 
the  remedy  must  be  prescribed  by  the  law  of  the  forum  In  which  the  ac- 
tion is  brought,  and  under  the  well-established  law  of  the  state  of  New 
York,  that  the  business  of  a  corporation  must  be  conducted  by  its  board 
of  directors,  and  that  the  stockholders  cannot  control  their  action,  a 
stockholder  In  a  national  bank  may  bring  an  action  for  the  benefit  of 
the  bank  without  making  demand  upon  the  stockholders. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dlgr-^§  950- 
957;    Dec.  Dig.  <&=>254.] 

McLaughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  W.  Rutger  J,  Planten,  suing  for  himself  as  stockholder 
and  for  all  other  stockholders  of  the  National  Nassau  Bank  of  New 
York  similarly  situated,  against  the  National  Nassau  Bank  of  New 
York  and  others.  From  an  order  (93  Misc.  Rep.  344,  157  N.  Y.  Supp. 
31)  sustaining  a  demurrer  to  the  first  separate  and  affirmative  defense, 
separately  pleaded  by  each,  certain  defendants  appeal.    Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

Selden  Bacon,  of  New  York  City,  for  appellants. 

William  D.  Gaillard,  of  New  York  City  (W.  J.  Gibson  and  Mac- 
Donald  De  Witt,  both  of  New  York  City,  on  the  brief),  for  respond- 
ent. 

Ss>For  otber  cases  bm  suiie  topic  A  KET-NUHBBR  1b  all  Key -Numbered  Digests  ft  Indezea 
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LAUGHLIN,  J.  This  is  an  action  by  a  stockholder  of  the  National 
Nassau  Bank  of  New  York  in  the  right  of  the  corporation  for  an  ac- 
counting by  directors  for  losses  resulting  from  their  mismanagement, 
wrongful  acts,  and  negligence.  The  facts  which  ordinarily  entitle  a 
stockholder  to  bring  such  an  action  without  first  demanding  that  it 
be  brought  by  the  corporation,  are  sufficiently  shown  by  allegations 
from  which  the  inference  flows  that  such  demand  would  have  been 
futile. 

The  learned  counsel  for  the  appellants  contends,  however,  that  the 
facts  pleaded  in  the  defense  to  which  the  demurrer  relates  require  that 
a  demand  be  also  made  upon  a  committee  appointed  by  the  stock- 
holders to  liquidate  the  affairs  of  the  bank,  and  a  refusal  by  said  com- 
mittee to  bring  the  action,  before  the  plaintiff  as  a  stockholder  can 
maintain  it.  The  facts  pleaded  by  each  appellant  in  the  defense  to 
which  the  demurrer  was  interposed  are  the  same.  They  are  that  on 
the  16th  day  of  June,  1914,  the  bank,  pursuant  to  the  provisions  of  sec- 
tion 5220  of  the  Revised  Statutes  of  the  United  States  (U.  S.  Comp. 
St.  1913,  §  98Q6),  went  into  voluntary  dissolution  and  was  closed, 
and  that  the  authority  of  the  board  of  directors  was  superseded,  and 
their  powers  and  duties  with  respect  to  the  assets  and  to  bringing  ac- 
tions were  transferred  to  a  liquidating  committee,  by  the  adoption, 
at  a  meeting  of  the  shareholders  duly  convened,  of  a  resolution  by 
more  than  two-thirds  of  the  shareholders,  as  follows: 

"Resolved,  that  tbe  National  Nassau  Bank  of  New  York  be  placed  in  vol- 
nntary  liquidation  under  the  provisions  of  sections  5220  and  6221  of  the 
United  States  Revised  Statutes,  to  take  effect  June  18,  1914. 

"Resolved,  that  a  committee  of  seven  (7),  consisting  of  the  individuals  be- 
low named,  be  appointed  by  the  stockholders  of  the  National  Nassau  Bank  a 
committee  to  liquidate  the  afifalrs  of  the  bank,  It  being  distinctly  understood 
and  agreed  on  the  part  of  said  committee  that  no  one  of  said  committee  shall 
make  any  charge  for  his  services  for  acting  upon  said  committee,  with  power 
to  add  to  their  number  and  to  fill  vacancies. 

"Dick  S.  Ramsay. 

"J.  F.  Hitchcoc*:. 

••Charles  Schwelnler. 

••WlUlam  J.  Klauberg. 

**Laurence  H.  Hendricks. 

"Arthur  O.  Harris. 

•'Theodore  S.  Halght* 

[1]  The  demurrer  admits  the  appointment  of  the  committee  at  the 
time,  in  the  manner,  by  the  vote,  and  for  the  purposes  stated,  but  of 
course  does  not  admit  the  conclusion  that  thereupon  the  authority  of 
the  board  of  directors  was  superseded  and  the  entire  functions  of 
the  board  transferred  to  the  committee.  Manifestly,  if  this  action  was 
commenced  before  the  adoption  of  the  resolution  for  a  voluntary 
liquidation  and  appointing  the  committee,  the  right  to  bring  or  con- 
tinue it  could  not  be  affected  thereby.  It  is  neither  shown  by  the  com- 
plaint, nor  alleged  in  the  defense  to  which  the  demurrer  relates,  that 
the  resolution  was  adopted  prior  to  the  commencement  of  the  action, 
and  therefore  the  defense  is  insufficient  in  any  event.  It  appears, 
however,  to  have  been  assumed  at  Special  Term  that  the  committee 
was  appointed  before  the  action  was  commenced,  and  inasmuch  as 
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the  appeal  has  been  argued  on  that  theory,  we  deem  it  proper,  with 
a  view  to  saving  further  litigation,  to  express  an  opinion  with  respect 
to  the  merits  of  the  defense  thus  attempted  to  be  pleaded. 

The  provisions  of  the  Revised  Statutes  of  the  United  States  material 
to  the  decision  of  the  question  presented  are  contained  in  sections  5220 
and  5221  (U.  S.  Comp.  St.  1913,  §§  9806,  9808).  Section  5220  provides 
as  follows: 

"Any  association  may  go  Into  liquidation  and  be  closed  by  the  vote  of  Its 
shareholders  owning  two-thirds  of  its  stock." 

Section  5221  provides  as  follows : 

"Whenever  a  vote  is  taken  to  go  into  liquidation  it  shall  be  the  duty  of  the 
board  of  directors  to  cause  notice  of  this  fact  to  be  certified,  under  the  seal  of 
the  association,  by  its  president  or  cashier,  to  the  Comptroller  of  the  Currency, 
and  publication  thereof  to  be  made  for  a  period  of  two  months  in  a  news- 
paper published  in  the  city  of  New  York,  and  also  in  a  newspaper  published 
in  the  city  or  town  in  which  the  association  is  located,  or  if  no  newspaper  is 
there  published,  then  in  the  newspaper  published  nearest  thereto,  that  the 
association  is  closing  up  its  affairs,  and  notifying  the  holders  of  its  notes 
and  other  creditors  to  present  the  notes  and  other  claims  against  the  associa- 
tion for  payment" 

[2]  It  is  conceded  and  has  been  authoritatively  decided  that  the 
adoption  of  a  resolution  for  voluntary  liquidation  does  not  effect  a 
dissolution  of  the  corporation,  but  merely  suspends  its  ordinary  func- 
tions, and^thal  it  continues  in  existence  for  the  purpose  of  liquidating 
its  affairs,  and  that  its  directors  are  not  ousted  from  office,  and  that, 
at  least  in  the  absence  of  other  action  by  the  stockholders,  the  duty 
to  liquidate  the  business  devolves  upon  them.  National  Bank  v.  In- 
surance Co.,  104  U.  S.  54,  26  L.  Ed.  693 ;  Ordway  v.  Central  Na- 
tional Bank,  47  Md.  217,  28  Am.  Rep.  455 ;  Richards  v.  Attleborough 
Nat.  Bank,  148  Mass.  187,  19  N.  E.  353,  1  L.  R.  A.  781 ;  Pritchard 
V.  Barnes,  101  Wis.  86,  76  N.  W.  1106;  Schrader  v.  Manufacturers' 
Bank,  133  U.  S.  (>7y  10  Sup.  Ct.  238,  33  L.  Ed.  564.  See,  also.  Chemical 
National  Bank  v.  Hartford  Deposit  Co.,  161  U.  S.  1,  16  Sup.  Ct.  439, 
40  L.  Ed.  595,  and  Pratt's  Digest  National  Bank  Laws  (Ed.  1914)  p. 
133.  It  is  to  be  borne  in  mind  that  these  statutory  provisions  relate  to 
the  dissolution  of  a  solvent  bank.  There  are  other  provisions  for 
the  appointment  by  the  Comptroller  of  the  Currency  of  a  receiver  and 
for  closing  a  bank  which  has  failed  to  redeem  any  of  its  circulating 
notes.  See  sections  5227-5237,  inclusive.  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.  1913,  §§  9814-9824).  In  the  case  of 
voluntary  liquidation,  it  is  provided  that  the  bank  shall  deposit  with 
the  Treasurer  of  the  United  States  within  six  months  sufficient  money 
to  redeem  all  its  outstanding  circulation  (R.  S.  U.  S.  §  5222),  unless  the 
liquidation  is  for  the  purpose  of  consolidation  (section  5223),  and  that 
on  the  deposit  of  sufficient  money  to  redeem  its  outstanding  circula- 
tion the  bonds  deposited  to  secure  the  payment  of  the  notes  of  the 
bank  shall  be  reassigned  to  it  (section  5224).  There  is  no  express  pro- 
vision of  the  United  States  Revised  Statutes  for  the  appointment  of  a 
liquidating  committee  on  the  voluntary  dissolution  of  a  bank,  and  it 
will  be  observed  from  the  statutory  provisions  quoted  that  the  con- 
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tinuance  of  the  board  of  directors  is  recognized,  for  certain  duties 
are  enjoined  upon  them. 

It  is  said  that  for  a  period  of  about  40  years  the  shareholders,  on 
determining  to  close  national  banks  under  these  statutory  provisions, 
have  in  many  instances  appointed  committees  to  liquidate  their  affairs, 
and  that  this  course  was  adopted  from  the  practice  prescribed  by  an 
act  of  Congress  of  June  30,  1876  (19  Stat.  63,  c.  156),  which  provided 
that,  where  a  receiver  of  a  national  bank  was  appointed  by  the  Comp- 
troller of  the  Currency  and  iht  claims  of  creditors  had  been  paid  in 
full,  a  meeting  of  the  shareholders  should  be  called  by  the  Comp- 
troller of  the  Currency  to  determine  whether  the  receiver  should  be 
continued  to  wind  up  the  affairs  of  the  bank,  "or  whether  an  agent 
shall  be  elected  for  that  purpose,"  in  which  event  it  was  provided  that 
the  agent  should  receive  from  the  receiver,  and  hold,  control,  and  dis- 
pose of,  the  assets  and  property  for  the  benefit  of  the  shareholders. 
See  Jewett  v.  United  States,  100  Fed.  832,  41  C.  C.  A.  88,  53  L,  R.  A. 
568.  If  the  board  of  directors  and  officers  have  such  authority  when 
the  resolution  for  voluntary  dissolution  is  silent  on  the  subject,  as 
has  been  held,  it  is  manifest  that  it  must  be  upon  the  theory  that  their 
agency  continues. 

[3]  The  authority  of  a  stockholder  to  sue  in  the  right  of  the  corpo- 
ration is  not  statutory.  It  rests  solely  on  judicial  decisions  made  for 
the  protection  of  stockholders,  where  those  who  are  clothed  with  au- 
thority to  bring  an  action  to  enforce  the  rights  of 'the  corporation  fail 
or  refuse  so  to  do.  It  may  therefore  be  said  to  be  a  rule  of  necessity. 
When,  however,  a  proper  foundation  is  laid  for  such  an  action,  the 
control  of  the  litigation  becomes  vested  in  the  shareholder  who  brings 
it  and  such  others  as  may  join  therein,  although  the  cause  of  action 
belongs  to  the  corporation  and  the  fruits  of  the  litigation  inure  to  its 
benefit,  and  consequently  the  corporation  must  be  made  a  party  de- 
fendant. Greaves  v.  Gouge,  69  N.  Y.  154;  Brinckerhoff  v.  Bostwick, 
88  N.  Y.  52;  Kavanaugh  v.  Commonwealth  Trust  Co.,  181  N.  Y.  121, 
73  N.  E.  562;  Jacobson  v.  Brooklyn  Lumber  Co.,  184  N.  Y.  152,  76  N. 
E.  1075. 

[4,  5]  In  order  that  a  stockholder  may  not  be  permitted  unneces- 
sarily to  maintain  an  action  in  the  right  or  for  the  benefit  of  the  cor- 
poration, he  is  required  to  show,  as  a  condition  precedent  to  his  right  to 
sue,  a  demand  and  refusal  by  those  authorized  to  represent  the  corpo- 
ration and  whose  duty  it  is  to  bi-ing  the  action,  or  facts  indicating  that 
a  demand  upon  them  would  be  futile,  or  that  they  would  not  be  likely 
.  to  prosecute  the  action  in  good  faith.  Brinckerhoff  v.  Bostwick,  supra ; 
Kavanaugh  v.  Commonwealth  Trust  Co.,  supra ;  Jacobson  v.  Brooklyn 
Lumber  Co.,  supra ;  Flynn  v.  Brooklyn  City  R.  R.  Co.,  158  N.  Y.  493, 
53  N.  E.  520;  Greaves  v.  Gouge,  supra;  Hawes  v.  Oakland,  104  U.  S. 
450,  26  L.  Ed.  827;  3  Cook  on  Corporations,  §  741.  This  rule  requires 
that  where  the  affairs  of  a  corporation  are  in  the  hands  of  a  receiver,  or 
trustee,  or  other  person  who  has  superseded  the  board  of  directors,  and 
who  is  clothed  with  authority  to  sue,  the  demand  must  be  made  upon 
him,  regardless  of  whether  or  not  the  directors  are  hostile,  for  in  such 
case  their  attitude  is  immaterial.     Fisher  v.  Andrews,  37  Hun,  176; 
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Swope  V.  ViUard  (C.  C.)  61  Fed.  417;  Coble  v.  Beall,  130  N.  C.  533.  41 
S.  E.  793 ;  Finance  Co.  v.  N.  J.  S.  L.  R.  Co.  (C.  C.)  183  Fed.  830:  Nel- 
son V.  Burrows,  9  Abb.  N.  C.  280;  4  Thompson's  Comm.  on  Corpora- 
tions, §  4506. 

[8,  7]  The  learned  counsel  for  the  appellants  contends  that  after 
the  adoption  of  the  resolution  the  liquidating  committee  only  was  au- 
thorized to  bring  the  action,  and  that  in  any  event  it  had  concurrent 
jurisdiction  with  the  board  of  directors,  which  under  the  rule  stated 
rendered  it  incumbent  on  the  plaintiff  to  allege  a  demand  and  refusal 
with  respect  to  the  liquidating  committee.  As  already  observed,  it 
does  not  appear  that  the  resolution  was  adopted  prior  to  the  com- 
mencement of  the  action,  and  consequently  it  does  not  expressly  ap- 
pear that  the  plaintiff  had  knowledge  thereof ;  but,  assuming  that  the 
resolution  was  adopted  prior  to  the  commencement  of  the  action,  it  is 
to  be  assumed,  I  presume,  that  the  plaintiff  is  chargeable  with  notice 
thereof,  for  it  is  alleged  that  the  meeting  of  the  shareholders  was 
duly  convened,  and,  whether  he  appeared  or  not,  it  would  be  a  reason- 
able inference  that  he  had  notice  of  the  meeting  and  was  chargeable 
with  knowledge  of  what  took  place.  If  it  were  entirely  clear  that  the 
liquidating  committee  could,  without  the  permission  or  approval  of 
the  board  of  directors,  maintain  the  action  in  this  jurisdiction,  it 
might  well  be  argued  that  the  complaint  could  not  be  sustained  with- 
out allegations  of  a  demand  upon  and  refusal  by  the  liquidating  com  • 
mittee.  It  does  not  necessarily  follow,  from  the  appointment  of  the 
liquidating  committee  by  the  shareholders  of  a  solvent  corporation 
thus  going  into  voluntary  liquidation,  that  it  was  intended  to  confer 
authority  upon  such  committee  to  maintain  an  action  for  the  recovery 
of  funds  lost  or  damages  sustained  through  the  negligence  or  wrongful 
acts  or  mismanagement  of  directors. 

There  is  much  force  in  the  contention  that  it  was  intended  that  the 
liquidating  committee  should  take  charge  of  the  assets  and  property 
of  the  corporation  as  they  then  existed.  It  is  conceded  that  in  no 
event  could  an  action  be  maintained  by  the  members  of  the  liquidating 
committee  in  their  own  names,  or  as  a  committee,  and  that  the  action 
must  be  brought  in  the  name  of  the  bank,  and  it  has  been  so  held.  Mei- 
chants'  Nat.  Bank  of  Minneapolis  v.  Gaslin,  41  Minn,  552,  43  N.  W. 
483.  See,  also,  Chemical  Bank  v.  Hartford  Dep.  Co.,  supra,  Pritchard 
V.  Barnes,  supra,  and  Ordway  v.  Central  Nat.  Bank,  supra. 

[8]  The  argument  of  the  learned  counsel  for  the  appellants,  there- 
fore, rests  on  his  claim  that  the  liquidating  committee  superseded  the 
board  of  directors  or  has  concurrent  jurisdiction  with  them  to  in- 
stitute an  action  in  the  name  of  the  bank.  Of  course,  if  tfie  liquidat- 
ing committee  had  a  status  under  the  federal  statutes,  it  would  be  our 
duty  to  give  it  effect ;  but  in  the  absence  of  any  statutory  authority,  or 
any  decision  of  the  federal  courts  holding  that  the  power  and  author- 
ity of  the  board  of  directors  is  suspended  pending  such  a  liquidation 
where  a  liquidating  committee  has  been  thus  appointed,  I  am  of  opin- 
ion that  we  should  hold  that  the  jurisdiction  of  the  liquidating  com- 
nuttee,  with  respect  to  bringing  or  defending  actions  at  least/is  subject 
to  the  supervision  and  control  of  the  board  of  directors.    Our  prac- 
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tice  does  not  recognize  the  authority  of  such  agents  to  maintain  or 
defend  an  action  in  the  name  of  the  corporation.  The  authority  to 
bring  or  defend  an  action  for  the  corporation  is  vested  in  the  board  of 
directors,  and  where  the  complaint  or  answer  is  verified,  it  must  be 
verified  by  an  officer  of  the  corporation.  Code  Civil  Proc.  §  525,  subd. 
1.  A  national  bank  located  here  is  regarded  as  a  domestic  corpora- 
tion (Code  Civil  Proc.  §  3343,  subd.  18),  and,  if  an  action  were  brought 
against  it,  service  upon  any  or  all  of  the  members  of  the  liquidating 
committee  would  be  insufficient  (Code  Civil  Proc.  5  431,  subd.  3). 
It  may  be  said  that  it  would  not  be  necessary  to  verify  the  complaint. 
That  is  quite  true ;  but  the  provisions  of  our  Code  of  Civil  Procedure 
to  which  attention  has  been  drawn  indicate  quite  clearly  who  are 
recognized  as  having  authority  to  institute  an  action  for  a  corpora- 
tion, and  I  am  of  opinion  that  the  liquidating  committee  could  maintain 
an  action  here  only  by  the  approval  or  acquiescence  of  the  board  of 
directors. 

[9]  Since  the  bank  has  not  been  dissolved,  if  it  were  sued,  service 
might  be  made  on  a  director  or  officer,  but  could  not  be  made  on  the 
liquidating  committee ;  and  if  an  answer  were  then  interposed  by  the 
board  of  directors,  and  the  liquidating  committee  attempted  to  inter- 
pose another  answer,  I  am  of  opinion  that  it  would  be  the  duty  of  the 
court  to  strike  out  the  answer  of  the  liquidating  committee' as  unau- 
thorized. I  am  therefore  of  opinion  that  the  plaintiff  was  not  re- 
quired to  show  a  demand  upon  and  refusal  by  the  liquidating  commit- 
tee to  bring  the  action. 

[10]  It  is  further  urged  in  behalf  of  the  appellants  that  the  plain- 
tiff should  have  shown  a  demand  on  the  stockholders.  That  conten- 
tion is  based  on  the  opinion  in  Hawes  v.  Oakland,  supra,  and  there  are 
expressions  in  the  opinion  which  support  it.  That  rule,  however,  has 
never  obtained  in  this  jurisdiction,  in  which  this  remedy  is  now  sought. 
Although  the  cause  of  action  is  the  same,  and  the  recovery  must  be 
the  same  whether  the  action  is  brought  in  the  name  of  the  corporation 
or  in  the  right  of  the  corporation,  no  matter  in  what  jurisdiction  the 
remedy  is  sought  to  be  enforced,  yet  the  remedy  must  be  that  prescrib- 
ed by  the  law  of  the  forum  in  which  the  action  is  brought.  German- 
American  Coffee  Co.  v.  Diehl,  216  N.  Y.  57,  109  N.  E.  875.  For  this 
reason  we  are  not  bound  by  the  rule  suggested  in  Hawes  v.  Oakland, 
supra,  which  is  contrary  to  the  well-established  law  of  this  state  that 
the  business  of  a  corporation  must  be  conducted  by  its  board  of  direc- 
tors, and  that  the  stockholders  cannot  control  their  action.  Continental 
Securities  Co.  v.  Belmont,  150  App.  Div.  298,  134  N.  Y.  Supp.  635, 
affirmed  206  N.  Y.  7,  99  N.  E.  138,  51  L.  R.  A.  (N.  S.)  112,  Ann.  Cas. 
1914A,  777. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

DOWLING,  J.,  concurs.    CLARKE,  P.  J.,  concurs  in  result. 

SCOTT,  J.  (concurring).  I  concur  in  the  result  arrived  at  by  Mr. 
Justice  LAUGHLIN,  and,  in  the  main,  agree  with  the  reasons  there- 
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for  as  given  by  him.  I  am  not,  however,  prepared  to  say  that  au- 
thority of  a  liquidating  committee,  in  a  case  like  the  present,  to  sue 
in  behalf  of  the  corporation,  is  "subject  to  the  supervision  and  con- 
trol of  the  board  of  directors"  in  such  a  sense  that  such  an  action 
could  be  maintained  "only  with  the  approval  or  acquiescence  of  the 
board  of  directors." 

The  liquidating  committee  stands  as  the  representative  of  the  stock- 
holders, and  presumably  in  opposition  to  the  directors.  Otherwise 
there  would  be  no  point  in  appointing  a  committee  to  do  those  things 
which  the  directors  concededly  might  do.  I  see  no  reason  why  such 
a  committee,  as  representing  all  the  stockholders,  might  not,  even  in  op- 
position to  the  wishes  of  the  board  of  directors,  bring  a  representa- 
tive action  for  the  benefit  of  the  bank  and  its  stockholders.  Their 
right  to  do  this  should  be  at  least  equal  to  that  of  an  individual  stock- 
holder, but,  even  so,  is  not  so  far  exclusive  as  to  require  an  individual 
stockholder,  like  the  present  plaintiff,  to  make  a  demand  upon  the 
committee  before  bringing  suit  himself. 

McLaughlin,  J.  (dissentingjj.  I  am  unable  to  concur  in  the  opin- 
ion of  Mr.  Justice  LAUGHLIN.  It  appears  from  the  complaint  that 
the  bank  went  into  voluntary  liquidation  on  the  16th  day  of  June,  1914, 
and  is  now,  and  was  at  the  time  of  the  commencement  of  this  action, 
in  process  of  liquidation.  It  does  not  appear  just  when  the  action 
was  commenced,  but  both  at  Special  Term  and  on  the  argument  of 
this  appeal  counsel  for  both  parties  assumed  that  the  action  was  com- 
menced after  the  appointment  of  the  committee,  and  I  think  that  fact 
is  also  to  be  fairly  inferred  from  the  allegations  of  the  complaint,  which 
was  not  verified  until  nearly  one  year  after  the  appointment  of  such 
committee.  Once  the  stockholders  had  voted  to  go  into  voluntary  liq- 
uidation, no  further  business  could  be  done.  After  that  there  was  no 
authority  on  the  part  of  the  officers  or  directors  of  the  bank  to  transact 
any  business  in  its  name,  except  that  which  is  implied  from  the  obliga- 
tion to  liquidate  its  affairs,  unless  authority  were  expressly  conferred 
by  the  stockholders.  Richmond  v.  Irons,  121  U.  S.  27,  7  Sup.  Ct.  788, 
30  L.  Ed.  864.  No  such  authority  was  here  given ;  on  the  contrary, 
the  same  was  withheld  by  the  passage  of  a  resolution  by  the  stockhold- 
ers appointing  a  committee  of  seven  "to  liquidate  the  affairs  of  the 
bank."  Thereafter  it  was  the  duty  of  this  committee  to  marshal  the 
assets  and  discharge  the  obligations  of  the  bank,  and  to  divide  among 
the  stockholders  anything  remaining,  according  to  their  respective 
holdings.  The  corporation,  of  course,  as  such,  was  not  dissolved,  nor 
were  the  directors  thereby  removed  or  their  terms  of  office  terminated ; 
but  they  were  deprived  of  all  power,  in  so  far  as  the  liquidation  was 
concerned,  by  the  appointment  of  the  committee.  Its  duty  was,  and 
it  had  the  sole  power,  in  my  opinion,  to  do  and  perform  every  act  neces- 
sary to  the  liquidation,  which  included,  as  indicated,  the  marshaling  of 
assets  and  their  proper  distribution.  In  the  discharge  of  that  duty  the 
directors  had  nothing  to  say.  Their  consent  was  not  necessary  to 
the  commencement  of  an  action,  nor  had  they  any  voice  whatever  in 
its  prosecution. 

leON.Y.S.— 20 
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If  it  be  true,  as  contended  in  the  prevailing  opinion,  "that  the  liq- 
uidating committee  could  maintain  an  action  here  only  by  the  approval 
or  acquiescence  of  the  board  of  directors,"  then  the  passage  of  the 
resolution  directing  the  committee  to  liquidate  the  affairs  was  an  idle 
ceremony.  The  passage  of  the  resolution  indicated  that  the  stock- 
holders desired  to  take  from  the  directors  the  power  to  liquidate  and 
to  give  such  power  solely  to  the  committee.  What  possible  object 
could  there  be  in  appointing  a  committee  to  liquidate  the  affairs  of 
the  bank,  if  it  could  not  liquidate  without  asking  the  directors'  con- 
sent? The  power  to  liquidate  necessarily  includes  the  right  to  bring 
actions  in  the  name  of  the  bank  to  recover  upon  claims  similar  to  the 
one  here  alleged  to  exist.  The  committee,  therefore,  could  have 
brought  this  action;  but,  before  the  plaintiff  could  do  so,  he  had  to 
first  request  that  such  action  be  brought  by  the  committee,  or  show 
why  a  request  would  have  been  ineffectual.  The  complaint  here  does 
not  allege  that  such  request  was  made  by  the  committee,  nor  are  any 
facts  set  forth  showing  any  excuse  therefor.  For  that  reason  I  think 
it  fails  to  state  a  cause  of  action. 

I  think  the  order  appealed  from  should  be  reversed,  and  the  de- 
murrers overruled.  • 


(173  App.  Dlv.  847) 

McCRBADY  v.  LARKIN  et  al.      • 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Sales  ^=»339 — ^Bbxach  by  Buteb— Resale — ^Action  for  Damages — ^De- 

fense. 

In  an  action  by  the  seller  of  a  mortgage  for  the  difference  between  the 
selling  price  and  the  amount  received  on  resale  on  the  purchaser's  breach, 
that  plaintiff  owned  the  mortgage  as  trustee  and  had  never  tendered  a 
transfer  as  such  was  not  a  defense,  where  defendant  did  not  allege  a 
tender  of  performance  nor  a  demand  upon  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales»  Cent  Dig.  f§  924,  926;  Dec. 
Dig.  «=5>339.] 

2.  Sales  ^s=>339 — ^Breach — Resale — Action  fob  Daicagbs — ^Defense. 

That  before  a  part  payment  was  due  plaintiff  repudiated  his  contract 
obligation  to  extend  the  mortgage's  maturity  by  letters,  set  out  In  full,  and 
thereby  excused  and  waived  a  tender  of  performance  by  defendant,  was 
a  sufficient  defense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  fS  924,  926;  Dec.  Dig. 
<8=>339.] 

3.  Sales    ^=»378 — ^Breach — Resale — Seller's   Acnow    fob   Daicages — ^De- 

fense. 

A  defense  that  plaintiff  failed  to  perform  his  contract  obligation  to 
extend  the  mortgage's  maturity  is  insufficient,  where  there  is  no  allega- 
tion of  defendant's  readiness  to  perform,  nor  of  any  demand  upon,  or  ten- 
der to,  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  f  1093;  Dec  Dig. 
<8=>378.] 

4.  Sales  ^=>339 — Breach — Resale — ^Action  for  Damages — Defei7se. 

Where  a  seller  sued  for  the  difference  between  the  contract  sales  price 
of  a  mortgage  and  what  he  later  sold  it  for,  an  answer  that  the  price  ob> 

^is»For  other  casei  lee  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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tained  was  unduly  low  because  plaintiff  failed  to  announce  the  particulars 
as  to  its  maturity,  constituted  only  a  partial  defense. 

[Ed.  Note.— EV)r  other  cases,  see  Sales,  Cent  Dig.  §§  924,  926;  Dec. 
Dig.  <S=>339.] 

5.  Sales  ^s»339 — ^Bbsach — Resale — ^Action  fob  Damages — Defense. 

A  defense  that  plaintiff  bid  in  the  mortgage  himself,  using  a  dummy 
purchaser  to  conceal  the  real  transaction,  is  sufficient,  for,  if  true,  the 
plaintiff  suffered  no  damage. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  924,  926;  Dec. 
Dig.  ig=»339.] 

6.  Sales  €=5>378 — ^Resale — ^Breach  of  Contbact— Counterclaim  by  Buyer. 

A  counterclaim  alleging  facts  showing  plaintiff's  repudiation  of  the 
contract  and  defendant's  election  to  accept  and  demanding  the  return  of 
a  payment  made  to  plaintiff  under  the  contract  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  1093;  Dec  Dig. 
<5=»378.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nathaniel  L.  McCready  against  John  A.  Larkin  and 
others.  From  an  interlocutory  judgment  sustaining  a  demurrer  to 
certain  defenses  and  to  a  counterclaim,  defendant  John  A.  Larkin 
appealis.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Joseph  M.  Gazzam,  of  New  York  City,  for  appellant. 
Robert  Kelly  Prentice,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  the  making  on 
June  12,  1914,  of  an  agreement  in  writing  between  plaintiff  and  John 
A.  Larkin  (the  appellant),  Thomas  A.  Larkin,  and  Edward  L.  Larkin, 
whereby  the  Larkins  bound  themselves  to  purchase  from  plaintiff  a 
second  mortgage  for  $50,000  on  premises  141-147  Fifth  avenue,  bor- 
ough of  Manhattan,  city  of  New  York,  and  to  pay  therefor  the  sum 
of  $40,000  as  follows:  $2,500  on  the  acceptance  of  their  offer  (re- 
ceipt of  which  was  acknowledged  in  plaintiff's  written  acceptance  of 
the  offer),  $17,500  on  June  15,  1914,  and  $20,000  on  the  same  date 
by  delivering  eight  promissory  notes,  for  $2,500  each  (payable  in  3, 
4,  5,  6,  7,  8,  9,  and  10  months,  respectively  from  that  day)  each  to  be 
made  by  Thomas  A.  Larkin  and  indorsed  by  Edward  L.  Larkin  and 
John  A.  Larkin.  The  agreement,  a  copy  of  which  is  attached  to  the 
complaint,  contains  the  clause : 

"And  we  request  In  consideration  of  this  agreement  that  you  will  extend 
the  time  for  payment  of  the  principal  of  said  mortgage  to  December  31,  1914.*' 

It  is  alleged  in  the  complaint: 

That  at  the  time  of  executing  the  agreement,  "at  the  request  of  the  defend- 
ants, plaintiJt  agreed  to  extend  the  time  for  payment  of  the  principal  of 
said  mortgage  to  December  81,  1914;  that  at  the  time  fixed  for  paying  the 
balance  of  the  purchase  price  under  the  agreement  plaintiff  was  able,  will- 
ing, and  ready  to  perform  his  part  thereof  (and  ever  since  has  been),  but  de- 
fendants notified  plaintiff  that  they  would  not  perform  and  have  failed  to 
make  any  further  payment,  although  it  was  duly  demanded;  that  plaintiff 
on  June  18,  1914,  notified  defendants  that,  if  they  did  not  complete  their 

4s9For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes. 
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contract  for  the  purchase  of  said  mortgage,  plaintiff  would  proceed  to  sell  the 
same  for  their  account  and  hold  them  for  any  deficiency  which  ndght  arise 
on  said  sale/' 

It  is  further  alleged  that  the  mortgage  and  its  accompan3ring  bond 
were  offered  at  private  sale,  but  no  reasonable  offer  therefor  could 
be  obtained,  so  that  on  July  29,  1914,  after  notice  to  defendants  and 
advertisement  in  three  daily  newspapers,  the  bond  and  mortgage  were 
sold  at  public  auction  to  Charles  F.  De  Casanova  for  $5,500,  being  the 
highest  price  bid  therefor,  and  at  an  expense  of  $74.70,  leaving  $5,- 
425.30  to  be  credited  on  the  purchase  price,  and  the  sum  of  $32,074.70 
due  from  the  defendants;  that  by  reason  of  the  facts  aforesaid  this 
plaintiff  has  been  damaged  in  the  sum  of  $32,074.70,  no  part  of  which 
has  been  paid,  for  which  amount,  with  interest,  judgment  is  demand- 
ed. To  this  complaint  the  seccmd  amended  answer  of  the  defendant 
John  A.  Larkin,  besides  his  main  defense,  set  up  eight  separate  de- 
fenses and  a  counterclaim  for  $2,500.  A  demurrer  to  the  original  an- 
swer having  been  sustained,  the  amended  answer  was  served  in  an 
dlfort  to  obviate  the  defects  found  to  exist  in  the  former  pleading. 
*  [1]  As  to  the  first  defense,  the  demurrer  thereto  was  originally 
sustained  upon  the  ground  that  while  it  was  alleged  therein  that  the 
mortgage  in  question  belonged  to  Nathaniel  L.  McCready  and  Caro- 
line A.  McCready  as  trustees,  and  not  to  plaintiff  personally,  and  that 
plaintiff  never  tendered  any  transfer  by  the  trustees,  it  was  not  alleged 
that  defendant  had  ever  tendered  performance  on  his  part  or  made 
any  demand  upon  plaintiff  to  perform,  with  which  plaintiff  refused 
to  comply. -V  This  leaves  the  first  defense  insufficient,  and  the  demurrer 
to  it  was  properly  sustained.  The  second  defense  is  insufficient  be- 
cause the  agreement  sued  on  is  in  writing,  between  the  parties  to 
this  suit,  and  all  those  interested  in  the  agreement  are  before  the 
court,  and  their  rights  and  duties  must  be  tested  by  the  contract  which 
they  made.  The  demurrer  to  the  second  defense  was  properly  sus- 
tained. The  third  defense  is  insufficient,  for  the  same  reason  as  the 
first,  and  the  demurrer  to  it  was  properly  sustained. 

[2]  The  fourth  defense  is  that,  prior  to  the  time  of  making  the 
agreement  in  question,  defendants  were  negotiating  with  the  Chelsea 
Exchange  Bank  of  New  York  City  for  a  loan  to  the  406  West  Thirty- 
First  Street  Company,  Incorporated  (the  owner  of  the  premises  cov- 
ered by  the  mortgage),  to  be  secured  by  an  assignment  of  the  rents 
of  said  premises ;  that  the  bank  was  unwilling  to  make  the  loan  unless 
the  time  for  payment  of  the  principal  of  the  $50,000  mortgage  was 
extended  to  December  31,  1914,  and  the  inclusion  of  the  extension 
clause  in  the  agreement  in  suit  was  because  of  the  insistence  of  the 
bank  thereon  as  a  condition  to  making  the  loan,  which  plaintiff  well 
knew,  and  knew  as  well  that  the  extension  was  essential  to  defend- 
ant's interests.  It  is  further  alleged  that  plaintiff  caused  a  letter  to  be 
sent  to  the  bank  and  the  Thirty-First  Street  Company  on  June  12, 
1914,  advising  them  of  the  extension  of  the  $50,000  mortgage  to 
December  31,  1914,  on  production  of  receipts  for  first  mortgage  in- 
terest due  June  1,  1914,  and  taxes,  within  10  days  from  that  date; 
that  the  bank  made  the  loan  relying  on  this  letter ;   that,  as  plaintiff 
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knew,  defendants  were  negotiating  with  the  bank  for  another  loan 
to  enable  them  to  make  the  cash  pajrment  of  $17,500  to  plaintiff  on 
June  15,  1914,  as  provided  by  the  agreement,  but  that  defendants  could 
not  make  the  payment  without  such  loan,  as  plaintiff  well  knew ;  and 
that  the  bank  was  willing  to  make  such  loan,  and  was  only  prevented 
from  so  doing  by  plaintiff's  action  as  thereinafter  complained  of. 

There  is  then  set  forth  the  existence  upon  the  property  in  question 
of  a  first  mortgs^e  of  $600,000,  and  a  second  mortgage  of  $300,000, 
the  $50,000  mortgage  in  question  being  subordinate  to  both ;  that  the 
$300,000  mortgage  had  never  been  satisfied  of  record,  although  plain- 
tiff claimed  it  was  satisfied  in  fact  and  that  he  had  an  instrument  in 
his  possession  sufficient  to  discharge  the  same  of  record,  thus  making 
the  $50,000  mortgage  a  second  instead  of  a  third  lien ;  that  when  the 
time  came  to  close  the  agreement  plaintiff  had  not  procured  the 
satisfaction  of  record  of  the  $300,000  mortgage  because  the  register 
refused  to  accept  the  instrument  purporting  to  satisfy  the  mortgage, 
unless  it  was  executed  by  another  party  which  had  held  an  assignment 
thereof  as  collateral  security;  that  plaintiff  failed  to  comply  with  the 
requirements  of  the  register  until  after  the  time  fixed  for  carrying 
out  the  agreement;  that  the  defendants  advised  plaintiff  that  the 
$300,000  mortgage  was  still  unsatisfied  of  record,  and  at  his  request 
consented  to  postpone  the  time  for  the  final  pa)rment  under  the  agree- 
nient  "for  a  reasonable  length  of  time,  which  was  not  definitely  fixed," 
in  order  to  enable  plaintiff  to  obtain  a  proper  discharge  of  record  of 
the  mortgage,  whidi  plaintiff  finally  succeeded  in  doing,  "but  did  not 
thereupon,  within  a  reasonable  time  thereafter,  inform  the  defendants 
that  he  had  done  so,  or  that  he  was  ready,  willing,  and  able  to  carry 
out  the  terms  and  conditions  of  said  instrument,  Exhibit  A,  and  did 
not  request  the  defendants  to  fix  any  time  for  the  carrying  out  thereof, 
and  did  not  give  the  defendants  any  reasonable  opportunity  to  fix 
such  time,  or  to  carry  out  such  terms  and  conditions,  or  to  make  any 
tender  or  offer  to  carry  out  said  terms,  nor  did  plaintiff  make  such 
tender  or  offer,"  but  made  no  communication  to  defendants  thereafter 
till  he  notified  them  he  would  not  carry  out  the  terms  and  conditions 
of  the  agreement  on  his  part  to  be  performed,  and  falsely  and  wrong- 
fully accused  the  defendants  of  misrepresenting  facts  and  of  being  in 
default 

Then  two  letters  are  set  forth  at  length,  which  are  alleged  to  have 
been  sent  without  performance,  or  tender  of  performance,  on  plain- 
tiff's part,  and  without  giving  defendants  any  opportunity  to  perform 
or  tender  performance.  The  first  is  dated  June  18,  1914,  and  is  di- 
rected to  defendants,  advising  them  that  his  original  letter  extending 
the  time  of  payment  of  the  $50,000  mortgage  had  been  procured  "by 
representations  which  have  not  been  made  good,  and  he  does  not  pro- 
pose to  be  bound  by  it,  and  in  view  of  your  unexplained  default  on 
your  agreement  of  the  same  date  he  proposes  to  take  immediate  steps 
to  sell  the  mortgage  referred  to  and  to  hold  you  for  any  deficiency  on 
sale."  The  second  letter  is  dated  June  19,  1914,  the  conditions  as  to 
tender  or  performance  still  being  the  same,  and  is  directed  to  the 
West  Thirty-First  Street  Company  and  the  bank,  advising  them  that 
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because  of  misrepresentations  of  fact  made  to  procure  his  consent  to 
the  extension  of  the  $50,000  mortgage  plaintiff  withdrew  his  letter 
extending  the  mortgage,  and  "did  not  propose,  at  present,  to  extencf 
that  mortgage,  and  shall  insist  upon  having  the  engagements  of  the 
parties  interested  no  longer  delayed,  but  performed."    Thereby  it  is 
alleged  "the  plaintiff  did  repudiate  and  refuse  to  carry  out  his  said 
agreement  to  extend  the  time  for  the  payment  of  the  principal  of  said 
$50,000  mortgage  to  the  31st  day  of  December,  1914";  that  the  said 
repudiation  was  without  cause  or  excuse,  it  being  untrue  that  any 
misrepresentations  of  fact  had  been  made  to  procure  the  extension  or 
that  defendants  were  in  default.    Further  it  was  averred  that  plain- 
tiff never  made  a  binding  extension  of  the  time  of  payment  of  the 
mortgage,  and  subsequently  withdrew  and  canceled  his  letter  agree- 
ing to  an  extension;   that  the  bank  refused  to  make  its  loan  because 
of  plaintiff's  repudiation  of  his  agreement  and  his  false  representa- 
tions as  to  defendants. 

The  answer  proceeds  to  set  forth  that  the  various  acts  of  plaintiff 
constituted  a  wrongful  repudiation  by  him  of  a  material  condition  of 
his  agreement  to  be  by  him  performed,  whereupon  defendant  was  en- 
titled to,  and  did,  treat  the  same  as  a  complete  renunciation  by  plain- 
tiff of  the  instrument,  which  was  abrogated,  abandoned,  and  renounced, 
and  all  the  obligations  of  the  parties  ceased,  except  plaintiff's  obli- 
gation to  return  to  defendants  the  payment  of  $2,500 ;  tiiat  defendants 
informed  plaintiff  they  would  not  complete  the  performance  of  the 
contract  because  of  plaintiff's  acts,  and  that  "the  acts  of  the  plaintiff 
set  forth  in  this  defense  constituted  a  waiver  by  the  plaintiff  of  any 
and  all  tender  and  offer  of  performance  by  defendants  of  the  terms 
and  conditions  of  said  instrument,  Exhibit  A."  The  demurrer  to  this 
defense  in  its  original  form  was  sustained,  upon  the  ground  that  the 
text  of  the  communications  was  not  disclosed,  nor  to  whom  sent,  nor 
was  there  any  allegation  that  defendants  were  ready  and  able  to  per- 
form. These  objections  have  all  been  met  by  appropriate  averments 
in  the  amended  answer,  the  letters  being  set  forth  in  full,  and  the 
facts  given  justifying  the  charge  that  plaintiff  himself  breached  the 
contract,  and  that  his  acts  waived  and  excused  any  tender  or  offer  of 
performance  by  defendants.  The  demurrer  to  the  fourth  defense  must 
therefore  be  overruled. 

[3]  The  fifth  defense  contains  an  averment  that  plaintiff  failed  to 
perform  a  material  condition  precedent  to  any  liability  on  the  part  of 
defendant,  in  that  it  failed  to  extend  the  mortgage ;  but  it  had  no  ap- 
propriate allegation  of  defendant's  readiness,  ability,  or  willingness  to 
perform,  nor  any  demand  upon,  or  tender  to,  plaintiff.  The  demurrer 
thereto  was  therefore  properly  sustained.  The  sixth  defense  is  insuffi- 
cient in  itself,  and  is  only  a  statement  in  a  different  and  incomplete 
form  of  a  part  of  the  fourth  defense.  The  demurrer  thereto  was  prop- 
erly sustained.    The  seventh  defense  was  not  demurred  to. 

[4,  5]  The  eighth  defense  challenges  the  good  faith  of  the  sale  at 
public  auction  of  the  $50,000  mortgage,  and  alleges  that  it  was  not  a 
fair  and  bona  fide  sale,  but  made  to  a  dummy,  the  De  Casanova  men- 
tioned in  the  complaint,  whom  plaintiff  caused  to  pretend  to  bid  the 
mortgage  in,  with  the  intention  of  having  De  Casanova  ostensibly,  but 
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not  actually,  acquire  it  at  such  sale  at  an  inadequate  price,  and  "to 
hold  said  mortgage  for  and  transfer  it  the  same  to  the  vendor  or  ven- 
dors at  the  sale,  with  the  intention  of  creating  a  fictitious  and  colorable 
basis  for  a  claim  for  damages  against  the  defendants;  that  the  sale 
was  conducted  in  such  a  manner  as  to  discourage  bona  fide  purchasers, 
because  of  certain  announcements  by  the  plaintiff,  at  and  prior  to  the 
sale,  that  same  was  sold  subject  to  a  claim  that  the  time  for  payment 
of  the  mortgage  had  been  extended,  without  giving  any  details  of 
such  claim,  thus  creating  uncertainty  as  to  the  terms  of  the  mortgage 
and  materially  reducing  the  value  thereof  in  the  estimation  of  pros- 
pective purchasers."  While  the  second  part  of  this  defense  was  only 
a  partial  one,  the  first  part  went  directly  to  the  cause  of  action,  which 
is  based  entirely  on  the  damages  sustained  by  reason  of  the  difference 
between  the  amount  agreed  to  be  paid  for  the  mortgage  and  the  net 
amount  realized  upon  the  sale  at  public  auction.  If  that  sale  was  only 
a  "wash"  transaction,  and  the  plaintiff  really  bid  in  the  mortgage  him- 
self and  retained  its  ownership,  using  the  bidder  merely  as  his  con- 
venience to  cover  the  real  transaction,  by  which  he  regained  possession 
of  the  mortgage,  then  he  sustained  no  actual  damage  whatever,  and 
the  defense  would  be  a  good  one,  if  established.  The  demurrer  to  the 
eighth  defense  should  therefore  be  overruled. 

[6]  The  counterclaim  repeats  and  realleges  various  paragraphs  of 
the  answer,  including  those  constituting  the  fourth  and  eighth  defenses. 
It  then  sets  forth  3ie  payment  of  $2,500  by  defendants  to  plaintiff 
imder  the  agreement ;  that  by  reason  of  the  facts  set  forth  in  those 
defenses  (with  others)  the  sole  considerations  for  that  payment  were 
null  and  void ;  that  plaintiff  has  failed  to  perform  and  has  repudiated 
his  obligations  under  the  agreement;  that  defendants  have  therefore 
elected  to  accept  the  repudiation,  and  all  obligations  of  the  parties 
thereunder  have  ceased,  save  that  of  the  plaintiff  to  repay  the  sum  of 
$2,500  to  defendants,  which  the  latter  have  demanded  from  plaintiff, 
who  has  refused  to  pay  it;  that  Thomas  A.  Larkin  and  Edward  L. 
Larkin  have  assigned  all  their  rights  to  the  repayment  of  said  sum  to 
plaintiff;  and  that  "this  counterclaim  arose  out  of  the  transaction  set 
forth  in  the  complaint,  and  is  connected  with  the  subject  of  this  ac- 
tion, and  is  a  cause  of  action  on  contract,  which  accrued  in  favor  of 
all  of  the  defendants  prior  to  the  commencement  of  this  action."  The 
demurrer  to  the  counterclaim  in  the  original  answer  was  sustained 
because  none  of  the  defenses  incorporated  therein  by  reaverment  was 
found  to  be  sufficient  in  law.  As  two  of  the  defenses  therein  included 
and  repeated  are  sufficient  in  law  for  the  reasons  hereinbefore  stated 
(being  the  fourth  and  eighth),  it  follows  that  the  demurrer  to  the  coun- 
terclaim should  be  overruled. 

The  judgment  appealed  from  should  therefore  be  modified,  by  de- 
creeing that  the  fourth  and  eighth  defenses  and  the  counterclaim  con- 
tained in  the  second  amended  answer  of  defendant  John  A.  Larkin 
are  sufficient  in  law  upon  the  face  thereof,  and,  by  overruling  the  de- 
murrers thereto,  and  in  other  respects  affirmed.  The  conclusions  of 
law  in  the  decision  will  also  be  modified  accordingly.  Judgment,  as 
modified,  is^  affirmed,  with  costs  to  appellant,  with  leave  to  plaintiff  to 
reply  to  said  counterclaim.    All  concur. 
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(173  App.  Dlv.  855) 

McCREADY  ▼.  LARKIN  et  aL 

(Supreme  Oonrt,  Appellate  DlTlsion,  First  Department.     Jnly  10,  1016.) 

Sales  ^=»339 — Bbeach  by  Buyeb — Resale — ^Action  fob  Damages — Ooun- 
tebclaim. 

In  an  action  for  the  difference  between  the  contract  price  and  the 
amount  received  on  resale  on  defendant's  breach  of  a  contract  to  buy  a 
mortgage,  that  plaintiff  agreed  to  pay  defendant  the  last  $1,<XX)  to  be  re- 
ceived for  the  mortgage,  and  that  plaintiff  had  sold  it  for  $7,500  and 
received  the  last  $1,000  therefor,  was  sufficient,  both  as  a  counterclaim 
and  matter  of  set-off  and  recoupment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |S  924,  926;  Dec. 
Dig.  «=»339.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nathaniel  L.  McCready  against  Thomas  A.  Larkin  and 
others.  From  an  interlocutory  judgment  sustaining  a  demurrer  to 
certain  defenses  and  a  counterclaim,  defendant  Thomas  A.  Larkin 
appeals.     Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

John  T.  Dooling,  of  New  York  City,  for  appellant. 

Robert  Kelly  Prentice,  of  New  York  City,  for  respondent. 

DOWLING,  J.  In  so  far  as  the  separate  defenses  are  concerned, 
the  questions  presented  are  identical  with  those  discussed  in  the  opin- 
ion in  the  case  against  John  A.  Larkin,  160  N.  Y.  ^upp.  306^  and  for 
the  reasons  therein  given  the  demurrers  to  the  fourth  and  eighth  de- 
fenses must  be  overruled.  The  counterclaim,  herein,  however,  is  en- 
tirely different  from  the  one  interposed  in  that  action.  The  one  under 
examination  sets  up  that  on  April  7,  1914,  plaintiff,  then  being  in  pos- 
session of  the  $50,000  mortgage  on  premises  141-147  Fifth  avenue. 
New  York  City  (referred  to  in  the  opinion  in  the  John  A.  Larkin 
appeal),  for  a  good  and  valuable  consideration  executed  and  delivered 
to  defendant  Thomas  A.  Larkin  an  instrument  in  "writing  (a  copy 
whereof  is  attached  to  the  complaint)  whereby  he  agreed  to  "assign 
or  cause  to  be  assigned  to  said  Larkin  the  last  $1,000  to  be  received 
on  said  second  mortgage";  that  plaintiff's  interest  in  said  mortgage 
at  that  time  exceeded  $1,000;  that  under  the  written  instrument  plain- 
tiff became  bound  in  law  and  equity  to  assign  or  cause  to  be  assigned 
to  defendant  the  last  $1,000  to  be  received  on  the  mortgage;  that  the 
mortgage  was  assigned  to  Charles  P.  De  Casanova  under  a  pretended 
sale  at  public  auction  for  $5,500;  that  thereafter  on  September  11,. 
1914,  De  Casanova  reassigned  the  said  mortgage  to  plaintiff  and 
others;  that  on  October  20,  1914,  plaintiff  and  others  assigned  and 
transferred  the  mortgage  for  $7,500  to  John  J.  Buckley,  thereupon 
paid  by  said  Buckley ;  "and  that  plaintiff  did  not,  and  will  not,  receive, 
and  is  not  entitled  to  receive,  any  further  sum  from  said  Buckley,  or 
from  any  other  person,  for  or  on  account  of  said  mortgage."  It  is 
further  alleged  that,  since  the  assignment  of  the  mortgage  to  Buckley 

C=9For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Dicests  &  Indexes 
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plaintiff  has  had  no  interest  therein ;  that  all  the  charges  referred  to 
in  the  written  instrument  have  been  paid.    The  answer  continues : 

''Sixtieth.  That  by  reason  of  the  facts  hereinbefore  set  forth  the  plaintiff 
has  received  the  last  one  thousand  dollars  ($1,000)  which  can  be  received  by 
him  for  or  on  account  of  said  fifty  thousand  dollar  ($50,000)  mortgage  or  in 
any  way  growing  out  thereof;  and  the  plaintiff  has  placed  it  beyond  his 
power  to  receive  any  further  sum  or  sums  on  account  of  said  mortgage  than 
the  said  sum  received  by  him  upon  the  assignment  of  said  mortgage  to  said 
Buckley. 

"Sixty-First  That  prior  to  the  commencement  of  this  action  this  defend- 
ant duly  performed  all  the  terms  and  conditions  of  said  instrument,  Exhibit 
I,  on  his  part  to  be  performed. 

**Sixty-Second.  That  plaintiff  has  not  assigned  or  caused  to  be  assigned  to 
this  defendant  the  last  one  thousand  dollars  ($1,000)  to  be  received  on  said 
second  mortgage,  and  that  plaintiff  has  not  paid  to  this  defendant,  and  this 
defendant  has  not  in  any  way  received,  the  last  one  thousand  doUars  ($1,000) 
received  on  said  mortgage  hereinbefore  mentioned ;  and  the  plaintiff  has  not 
paid  to  this  defendant,  nor  has  this  defendant  in  any  manner  received,  any 
sum  of  one  thousand  dollars  ($1,000),  or  any  sum  whatsoever,  for,  on  account 
of,  or  in  any  manner  growing  out  of  said  mortgage,  although  the  said  as- 
signment and  the  payment  of  the  said  sum  of  one  thousand  dollars  ($l,000'i 
have  been  duly  demanded." 

There  is  a  further  statement  that  the  cause  of  action  set  forth  in 
the  counterclaim  is  connected  with  the  subject  of  the  action,  in  tha<i 
the  mortgage  mentioned  in  the  counterclaim  and  the  exhibit  is  the  same 
as  that  referred  to  in  the  complaint,  and  that  it  is  a  counterclaim,  a 
cause  of  action  on  contract,  existing  against  plaintiff  in  favor  of  de- 
fendant before  the  commencement  of  the  action,  and  also  tending  to 
diminish  plaintiff's  recovery  to  the  extent  of  $1,0(X).  The  demurrer 
to  this  counterclaim  in  its  original  form  was  sustained  on  the  ground 
that  there  was  no  allegation  Aat  the  last  $1,000  on  the  second  mort- 
gage had  been  received  by  plaintiff.  The  amended  counterclaim  shows 
that  $7,500  has  been  paid  on  the  mortgage,  which  is  all  that  ever  can  be 
paid  or  received  thereon  to  or  by  plaintiff,  as  it  has  been  absolutely 
transferred  to  Buckley,  and  plaintiff  has  no  further  interest  therein, 
and  that  plaintiff  has  received  the  last  $1,000  that  ever  can  be  paid 
thereon.  The  counterclaim  is  sufficient  in  law,  and  is  properly  plead- 
ed, both  as  a  counterclaim  and  by  way  of  set-off  and  recoupment. 
The  demurrer  thereto  should  therefore  be  overruled. 

The  judgment  appealed  from  is  therefore  modified,  by  decreeing 
that  the  fourth  and  eighth  defenses  and  the  counterclaim  contained 
in  the  second  amended  answer  of  the  defendant  Thomas  A.  Larkin 
are  sufficient  in  law  upon  the  face  thereof,  and  by  overruling  the 
demurrers  thereto.  In  all  other  respects  the  judgment  is  affirmed,  with 
costs  to  appellant.  The  conclusions  of  law  in  the  decision  will  also 
be  modified  accordingly.  Leave  is  given  to  plaintiff  to  reply  to  the 
counterclaim  contained  in  the  second  amended  answer,  upon  payment 
of  said  costs.    All  concur. 
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(173  App.  Dlv.  746) 

MANN  V.  FERDINAND  MUNCH  BREWEEY, 

(Supreme  Court,  Ai^>eUate  Division,  First  Department    July  10,  1910.) 

1.  ItANDLOBD    AND    TbNANT    ^=»19(K1) — LtABILrrY    FOB    RENT — ^FUTURE    RjCNT 

Afteb  Eviction  bt  Summary  Proceboinqs. 

An  eviction  by  summary  proceedings  terminates  a  tenant's  liability  for 
rent  accruing  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.   S§ 

765,  767-769;    Dec.  Dig.  «=»190(1).] 

2.  Landlobd  and  Tenant  «=>190(1) — Damages  tor  Breach  of  Covenant— 

Liability  op  Tenant  After  Eviction. 

After  eviction  by  summary  proceedings,  the  tenant  is  not  thereafter 
liable  in  damages  for  failure  to  perform  covenants,  unless  the  lease  con- 
tains an  express  provision  permitting  the  landlord  to  re-enter,  lease  tlie 
property,  and  hold  the  tenant  liable  for  deficiency  of  rental. 

[Ed.  Note.— -For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |§ 

766,  767-769;   Dec.  Dig.  <©=»190(1).] 

3.  Landlord  and  Tenant  «=»190(1) — Rent — Liability  After  Eviction. 

A  letter  from  defendant  in  possession  of  premises  with  consent  of 
lessee,  informing  the  lessor  that  he  would  "assume  the  lease,'*  in  answer 
to  her  query  as  to  who  would  pay  rent,  and  his  subsequent  payment  of 
rent  for  a  time,  did  not  render  him  liable  for  rent  after  eviction  in  sum- 
mary proceedings  for  breach  of  covenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |S 
765,  767-769;    Dea  Dig.  «S»190(1).] 

Smith  and  Scott,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Sarah  Ruth  Mann  against  the  Ferdinand  Munch  Brewery. 
From  a  judgment  in  favor  of  plaintiff,  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Victor  E.  Whitlock,  of  New  York  City,  for  appellant 
Leon  Sanders,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  [1,  2]  when  the  defendant  was  dispossessed, 
its  relation  with  the  plaintiff  as  tenant  ceased.  An  eviction  by  sum- 
mary proceedings  terminates  the  liability  of  the  tenant  to  pay  rent 
accruing  in  the  future.  Section  2253,  Code  of  Civil  Procedure;  Mc- 
Cready  v.  Lindenbom,  172  N.  Y.  440,  65  N.  E.  208;  Michaels  v. 
Fishel,  169  N.  Y.  381,  62  N.  E.  425.  Nor  is  the  tenant  thereafter 
liable  in  damages  for  failure  to  perform  the  covenants  contained  in 
the  lease,  unless  there  is  an  express  provision  permitting  the  landlord 
to  re-enter,  lease  the  property,  and  hold  the  tenant  liable  for  the  dif- 
ference between  the  amount  received  and  the  amount  agreed  to  be 
paid.    Slater  v.  Von  Chorus,  120  App.  Div.  16,  104  N.  Y.  Supp.  996. 

[3]  In  the  present  case  there  is  no  proof  that  the  lease  was  ever 
assigned  to  the  defendant,  or  that  it  ever  agreed  to  perform  any  of 
the  covenants  contained  in  it,  other  than  to  pay  rent.  The  letter  set 
out  in  the  dissenting  opinion,  in  which  defendant  said  it  would  "as- 
sume the  lease,*'  was  in  answer  to  one  from  the  plaintiff  asking  who 
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was  going  to  pay  the  rent.  Obviously,  it  refers  only  to  the  payment 
of  rent  while  defendant  was  in  possession.  There  are  several  cove- 
nants by  the  original  tenant  in  the  lease :  (a)  To  «se  the  premises  only 
for  a  saloon ;  (b)  to  keep  the  premises  in  repair  during  the  term ;  (c) 
to  comply  with  all  the  requirements  of  the  municipal  authorities; 
(d)  to  exempt  the  landlord  from  liability  for  accidents ;  and  (e)  to  pay 
for  insurance  of  the  plate  glass  in  that  portion  of  the  premises  covered 
by  the  lease.  It  can  no  more  be  said  that  the  defendant,  after  being 
dispossessed,  was  liable  for  damages  under  the  covenant  to  pay  rent, 
than  it  can  that  it  was  liable  for  failure  to  carry  out  the  other  cove- 
nants, which  had  been  made  impossible  by  the  plaintiff  herself.  Be- 
fore the  defendant  can  be  made  liable  in  damages,  something  more 
must  be  shown  than  that  it  was  in  possession,  with  the  consent  of  a 
tenant  to  whom  the  plaintiff  leased  her  property. 

The  judgment  and  order  appealed  from  should  therefore  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

CLARKE,  P.  J.,  and  PAGE,  J.,  concur. 

SMITH,  J.  (dissenting).  Plaintiff  is  the  assignee  of  Max  Mann. 
On  the  1st  of  February,  1910,  Max  Mann  leased  to  Sarah  Fish  certain 
premises  at  a  certain  rental.  The  lease  was  in  writing,  and  among 
the  provisions  therein  contained  was  the  following: 

"If  the  tenant  Is  dispossessed  by  the  issuance  or  service  of  any  warrant  or 
final  order  in  summary  proceedings,  or  if  he  abandon  the  premises,  he  shall 
nevertheless  continue  liable  for  the  payment  of  the  rent  and  the  performance 
of  all  of  the  other  conditions  herein  contained.  The  tenant  shall  not  be  re- 
lieved from  liability  for  payment  of  rent,  by  an  assignment  which  may  be 
made  of  this  lease,  whether  with  or  without  the  consent  of  the  landlord,  but 
each  and  every  assignee  and  assignor  of  this  lease  shall  continue  to  remain 
liable  for  the  payment  of  the  rent  and  the  performance  of  all  the  covenants 
and  conditions  herein  contained  until  the  expiration  of  the  entire  term 
thereof." 

The  lessee,  Fish,  ran  a  saloon  and  purchased  beer  of  the  defendant. 
Thereafter,  and  in  1910,  the  defendant  took  the  premises  from  the 
lessee  and  paid  the  rent.  On  November  30,  1910,  the  plaintiff's  rep- 
resentative wrote  to  the  defendant  as  follows : 

"Gentlemen:  You  have  the  assignment  of  the  lea^e  of  my  store  No.  274 
Broome  street,  and  you  are  in  possession. 

"As  Mr.  Fish  is  no  longer  in  the  store,  please  let  me  know  to  whom  I 
should  look;  for  the  payment  of  the  rent  under  the  lease  in  the  future. 

"Yours  respectfully,  Mann  Bros." 

To  this  letter  on  December  1,  1910,  the  defendant  replied : 
"Gentlemen :  In  reply  to  your  communication  of  the  30th  ult,  wish  to  state 
that  our  attorneys  mailed  to  you  a  registered  letter  containing  a  check  for 
$150,  being  the  rent  for  premises  274  Broome  St.,  New  York,  according  to  the 
lease.  We  vrill  send  you  the  check  for  the  rent  on  each  first  Monday  of  the 
month  and  assume  the  lease. 

"Yours  very  truly,  Ferdinand  Munch  Brewery." 

Thereafter  the  defendant  regularly  paid  the  rent  of  $150  a  month 
up  to  and  including  July,  1913.     Failing  to  pay  the  August  rent,  a 
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dispossess  proceeding  was  c6mmenced  in  the  Mimicipal  *  Court,  re- 
sulting in  a  warrant  dispossessing  the  defendant  Thereafter  an  ac- 
tion was  brought  in  the  Municipal  Court  to  recover  the  August  rent, 
and  judgment  was  rendered  for  the  plaintiff  thereupon.  The  plain- 
tiff then,  being  in  possession,  sought  to  relet  the  premises  to  minimize 
her  damage,  and  secured  the  sum  of  ^122.  This  action  is  brought  to 
recover  as  damages  the  difference  between  the  rent  reserved  in  the 
lease  from  September,  1913,  to  and  including  April,  1914,  less  the 
amount  actually  received  by  the  plaintiff  through  reletting  the  premises. 

One  question  only  was  submitted  to  the  jury,  and  that  is  whether 
one  of  the  officers  of  the  defendant  consented  to  the  plaintiff's  leasing 
the  premises  after  the  defendant  was  dispossessed  therefrom.  The 
jury  having  found  in  the  affirmative  upon  that  question,  judgment  was 
ordered  by  the  trial  court  for  the  amount  of  the  rent  less  Ae  amount 
received  by  the  plaintiff  for  rental. 

The  defendant  first  objects  to  this  judgment  on  the  ground  that 
there  was  no  proof  of  a  written  assignment  of  the  lease.  In  McAdam 
on  Landlord  and  Tenant  (4th  Ed.)  p.  864,  the  rule  is  stated : 

"Where  a  person  other  than  the  lessee  Is  shown  to  be  In  possession  of 
leased  premises  paying  rent  therefor,  the  law  will  presiune  that  the  lease 
has  been  assigned  to  him,  but  this  presumption  may  be  overthrown  by  show- 
ing that  a  different  relation  from  that  of  assignee  exists  between  him  and 
the  lessee.    ♦    ♦    •»» 

To  that  rule  of  proof  a  number  of  authorities  are  cited  upholding 
the  rule  as  stated.  See  Dey  v.  Greenebaum,  82  Hun,  533,  31  N.  Y. 
Supp.  610,  affirmed  152  N.  Y.  641,  46  N.  E.  1146;  Moskowitz  v.  East- 
em  Brewing  Co.  (1st  Dept.)  117  N.  Y.  Supp.  1017,  1018.  While  the 
answer  denied  a  written  assignment  to  the  defendant  of  the  lease  in 
question,  no  proof  was  offered  upon  the  trial  to  rebut  this  presump- 
tion that  the  defendant  occupied  by  an  assignment  sufficient  under  the 
statute  to  pass  title  to  the  lease. 

Another  contention  may  well  be  here  referred  to.  The  lease  pro- 
vides that  the  tenant  as  well  as  the  assignee  shall  be  liable  to  pay  rent 
after  his  dispossession  by  summary  proceedings.  It  is  insisted  that 
rent  can  only  be  exacted  as  a  compensation  for  possession  and  that 
the  agreement  is  for  that  reason  void,  as  providing  for  the  payment 
of  "rent"  after  dispossession.  This  contention  is  based  upon  a  mere 
technical  definition  of  the  word  "rent."  It  is  true  that  rent  is  usually 
referred  to  as  compensation  for  possession  of  real  property.  The 
intention,  however,  of  the  provision  in  the  lease,  is  unmistakably  to 
require  the  tenant  as  well  as  the  assignee  to  pay  "the  sum  stipulated 
as  rent"  to  the  end  of  the  term,  even  after  dispossession,  so  that  the 
agreement  must  be  interpreted  in  effect  to  provide  for  the  payment 
of  damages  which  the  lessor  may  suffer  by  reason  of  the  dispossession 
which  is  the  result  of  the  tenant's  own  wrong.  In  Michaels  v.  FisheU 
169  N.  Y.  381,  62  N.  E.  425,  a  lease  was  presented  for  consideration 
in  which  the  term  "re-enter"  was  used.  It  was  there  held  that  a  re- 
entry after  dispossession  released  the  lessee  from  the  payment  of 
rent  thereafter  accruing.  In  the  discussion,  however,  Judge  Vann 
says : 
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"Willie  it  was  within  their  power  to  agree  that  the  lessee  should  continue 
to  pay  rent  after  the  premises  had  been  taken  away  from  him  owing  to  his 
default,  still  a  covenant  to  pay,  with  no  right  to  enjoy,  should  be  clear  and 
unambiguous  as  to  the  event  which  calls  It  into  action,  for,  as  was  said  by 
an  old  writer,  'a  tenant  can  make  no  return  for  a  thing  he  has  not.'  '* 

This  statement  by  a  most  learned  judge  recognizes  the  liability  in 
a  lessee  where  the  liability  is  clearly  expressed  to  pay  "rent"  after 
dispossession. 

In  the  lease  here  for  consideration  there  is  no  ambiguity.  The  lia- 
bility of  the  lessee  and  of  his  assignee  is  unquestionably  stated.  It 
is  provided  that  the  tenant  is  to  "remain  liable  for  the  payment  of  the 
rent  and  for  the  performance  of  all  the  other  conditions  herein  con- 
tained even  in  case  of  dispossession  in  summary  proceedings."  It  is 
farther  provided  that: 

*'Each  and  every  assignee  and  assignor  of  this  lease  shaU  continue  to  re- 
main liable  for  the  payment  of  the  rent  and  performance  of  all  the  covenants 
and  conditions  herein  contained  'untU  the  expiration  of  the  term  thereof.' " 

This  lease  is  different  from  those  usually  found,  in  that  it  places  the 
burden  of  liability  for  pa3rment  of  rent  until  the  term  has  fully  ex- 
pired, not  only  upon  the  lessee,  but  specifically  upon  the  individual 
assignee  and  assignor.  No  assignment  is  permitted,  except  with  the 
consent  of  the  lessor.  That  consent  was  in  this  case  given,  and  in  legal 
effect  it  was  upon  the  implied  condition  that  the  assignee  should  as- 
sume the  obligations  of  the  lease  which  he  was  accepting.  The  ac- 
ceptance of  an  assignment  of  a  lease  which  assumed  to  impose  this 
liability  upon  the  assignee  bound  the  assignee  as  firmly  as  does  the 
acceptance  of  a  deed  which  binds  the  grantee  to  any  covenants  there- 
in made  in  his  behalf.  Moreover,  if  there  be  any  doubt  as  to  the  legal 
effect  of  the  acceptance  of  this  assignment,  that  doubt  is  removed  by 
the  letter  of  the  defendant  upon  taking  possession  of  the  property,  in 
which  the  defendant  agrees  to  pay  the  rent  and  to  "assume  the  lease." 
An  agreement  to  assume  a  lease  can  only  mean  to  assume  the  covenants 
therein  contained,  especially  any  covenant  therein  contained  which  is 
provided  as  a  condition  of  the  assignment  and  made  on  behalf  of  the 
assignee,  and  where  the  assumption  of  that  liability  is  impliedly  a 
condition  of  the  assent  of  the  lessor  to  the  assignment. 

The  jury  has  found  that  the  premises  were  leased  by  the  plaintiff 
after  the  dispossession  through  the  consent  of  the  defendant.  This 
assent  would  save  the  plaintiff  from  any  possible  waiver  of  the  con- 
ditions of  the  lease ;  but  we  are  of  opinion  that  a  lease  of  the  property 
without  such  consent  would  only  be  in  conformance  with  the  plaintiff's 
duty  to  lessen  the  damages  as  far  as  possible,  and  therefore  upon  such ' 
leasing  no  claim  of  waiver  could  be  made. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 

SCOTT,  J.,  concurs. 
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(173  App.  Dlr.  752) 

PEOPLE  V.  PEASE  &  ELLIMAN.  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department    Jnly  10,  1916.) 

Health  ^=>37 — Danoebous  Buildings — Fibe  Escapes — "Owneb." 

Under  Labor  Law,  {  79b,  as  added  by  Laws  1913,  c.  461,  providing  that 
no  factory  be  conducted  in  any  building  of  more  than  two  stories  in 
height  unless  it  has  on  each  floor  at  least  two  fire  escapes,  and  under 
section  94  (Consol.  Laws,  c.  31)  providing  that  the  owner  shall  be  punisha- 
ble for  the  nonobservance  of  the  provisions  of  section  79b,  and  defining 
the  term  "owner"  as  the  owner  of  the  freehold,  the  lessee,  or  the  agent 
in  charge  of  the  property,  heldf  that  an  agent,  having  charge  of  the  proi)- 
erty  only  to  the  extent  of  collecting  rents  and  negotiating  and  making 
minor  repairs,  and  without  authority  to  execute  leases  or  make  extensive 
repairs  or  alterations,  is  punishable  for  violation  of  section  79b. 
[Ed.  Note. — For  other  cases,  see  Health,  Dec.  Dig.  «=»37. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Owner.] 

Scott  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Pease  &  Elliman,  Incorporated,  were  convicted  of  a  violation  of  the 
Labor  Law,  a  misdemeanor,  and  they  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Alfred  H.  Holbrook,  of  New  York  City,  for  appellant 
Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 

Mclaughlin,  J.  The  defendant  appeals  from  a  judgment  of 
Special  Sessions,  convicting  it  of  a  violation  of  the  Labor  Law  in  con- 
nection with  a  building  at  434-438  Broadway,  city  of  New  York. 

Section  79b  of  the  Labor  Law  provides  in  part  that  no  factory  shall 
be  conducted  in  any  building  theretofore  erected  unless  such  building, 
if  over  two  stories  in  height,  shall  be  provided  on  each  floor  with 
at  least  two  means  of  exit  or  escape  from  fire,  of  the  character  describ- 
ed in  the  section.  The  building  in  question  was  nine  stories  in  height ; 
and  while  no  proof  was  offered  that  it  was  erected  prior  to  the  enact- 
ment of  section  79b,  that  fact  sufficiently  appears  from  the  defend- 
ant's admissions,  shown  at  the  trial,  that  the  building  was  subject  to 
the  requirements  of  the  section.  Proof  was  given,  and  it  is  not  dis- 
puted, that  a  factory  was  being  conducted  in  the  building,  and  that 
the  building  did  not  comply  with  the  requirements  of  the  section  in 
November,  1915,  at  the  time  of  the  offense  charged.  The  Labor  Law 
was  therefore  being  violated ;  and  the  only  question  presented  by  this 
appeal  is  whether  the  defendant,  which  did  not  own  the  building, 
could  be  held  responsible  for  the  violation,  and  punished,  under  sec- 
tion 1275  of  the  Penal  Law  (Consol.  Laws,  c.  40),  which  provides  thaf 
any  person  who  violates  or  does  not  comply  with  any  provision  of  the 
Labor  Law  is  guilty  of  a  misdemeanor. 

The  conviction  of  the  defendant  was  based  entirely  upon  section 
94  of  the  Labor  Law.    That  section  provides  that  the  owner  shall  be 
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responsible  for  the  observance  and  punishable  for  the  nonobscrvance 
of  the  provisions  of  section  79b,  and  that : 

"The  term  'owner'  as  used  in  this  article  shall  be  construed  to  mean  the 
owner  or  owners  of  the  freehold  of  the  premises,  or  the  lessee  or  Joint  les- 
sees of  the  whole  thereof,  or  his,  her  or  their  agent  in  charge  of  the  prop- 
ertyr 

The  defendant  was  conceded  to  have  been  the  agent  in  charge  of 
the  property,  to  the  extent  of  collecting  rents  and  negotiating  and 
making  minor  repairs.  But  it  had  no  authority  to  execute  leases,  nor 
to  make  such  repairs  or  alterations  as  would  have  been  necessary  to 
make  the  building  conform  to  the  requirements  of  section  79b.  The 
claim  is  accordingly  made  that  the  defendant  was  not  the  agent  in 
charge  of  the  property,  within  the  meaning  of  the  statute,  and  that,  if  it 
were,  the  statute  is  unconstitutional  as  applied  to  it. 

The  italicized  words  ha.ve  not  been  construed  in  any  case  that  has 
been  cited  to  us,  except  People  v.  Pullman,  166  App.  Div.  99,  151  N. 
Y.  Supp,  741 ;  and  that  case  is  of  little  help,  since  it  was  decided  upon 
another  point,  and  the  question  here  presented  was  barely  mentioned. 
That  the  defendant  in  the  present  case  was  the  agent  in  charge  of 
the  property,  in  the  sense  in  which  those  words  are  used  in  the  statute, 
can  hardly  be  disputed.  This  was  illustrated  at  the  trial,  when  one  of 
its  managers,  in  answer  to  a  question  whether  the  defendant  was  in 
charge  of  the  property  at  the  time  for  the  owner,  replied  that  it  was. 
And  when  the  purpose  of  the  statute  is  considered,  it  seems  to  me  that 
the  meaning  ordinarily  given  to  those  words  was  unquestionably  the 
meaning  intended. 

In  a  large*  city  like  New  York,  the  owner  of  a  building  similar  to 
the  one  in  question  rarely,  if  ever,  resides  in  it  and  seldom  personally 
undertakes  its  management.  In  the  great  majority  of  cases,  the  build- 
ing is  placed  in  the  hands  of  an  agent,  to  whom  applications  for  renting 
space  are  made,  and  who  conducts  all  dealings  with  the  tenants.  The 
owner  may  be,  and  frequently  is,  a  nonresident,  not  subject  to  the 
jurisdiction  of  our  courts.  But  the  agent  is  necessarily  familiar  with 
the  conditions  existing  in  the  building  and  available  for  complaints 
in  connection  therewith.  In  making  the  agent  in  charge  of  the  prop- 
erty responsible  for  the  observance  of  the  provisions  of  the  Labor 
Law,  therefore,  I  think  that  the  Legislature  had  in  mind  the  person 
who  secured  the  tenants  and  to  whom  complaints  respecting  the  build- 
ing would  naturally  be  made. 

The  defendant  was  such  an  agent.  Notice  of  the  violation  in  ques- 
tion was  served  upon  it  in  April,  1915,  by  the  bureau  of  inspection  of 
the  department  of  labor,  and  it  at  once  took  up  with  the  owner  the 
question  of  making  the  necesiary  alterations.  It  had  on  prior  occa- 
sions complied  with  similar  orders  relating  to  minor  details;  but  it 
had  no  authority  from  the  owner  to  make  such  extensive  alterations, 
and,  for  reasons  which  it  is  unnecessary  to  discuss,  the  alterations 
were  not  made,  and  the  violation  was  allowed  to  continue  for  several 
months. 

I  do  not  think  that  the  fact  that  an  agent  for  a  building,  like  the  de- 
fendant in  the  case  at  bar,  may  not  have  authority  to  make  the  re- 
quired alterations  is  by  any  means  decisive  of  the  question.    Section 
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79b  does  not  provide  that  every  tenant  factory  shall  be  equipped  with 
the  two  described  means  of  exit  on  each  floor.  It  provides  only  that 
no  factory  shall  be  conducted  in  any  building  unless  the  two  means  of 
exit  shall  be  provided.  It  is  not  the  failure  to  equip  the  building  in 
the  prescribed  manner  that  violates  the  law;  it  is  the  maintenance  of 
a  factory  in  a  building  not  properly  equipped;  and  the  violation  can 
be  terminated  either  by  adtering  the  building  or  by  discontinuing  the 
factory.  Under  section  94,  both  the  actual  owner  and  the  respective 
tenants  are  made  responsible  if  a  factory  is  conducted  in  a  building 
in  violation  of  section  79b;  and  I  think  it  is  clear  that  the  agent  in 
charge  of  the  building  should  likewise  be  held  responsible. 

The  agent  knows  whether  the  building  complies  with  the  require- 
ments of  section  79b.  He  also  knows  whether  the  leases  permit  the 
tenants  to  conduct  factories  in  the  building.  If  factories  are  permitted 
in  the  leases,  in  a  building  not  conforming  to  the  law,  there  is  no  rea- 
son why  the  agent  should  not  be  held  responsible.  If  a  tenant  con- 
ducts a  factory  without  permission  to  do  so  in  his  lease,  in  violation  of 
the  law,  the  agent  is  sure  to  find  it  out,  and  it  is  his  duty  to  see  that 
the  violation  is  stopped.  If  he  continues  to  act  as  agent  for  the  build- 
ing, knowing  that  the  law  is  being  violated  there,  he  should  also  be 
held  responsible  for  the  violation.  His  liability  is  based  upon  the  ex- 
isting condition  of  affairs,  and  not  upon  the  owner's  failure  to  make 
alterations. 

Under  this  construction,  the  statute  is  an  effective  weapon  against 
nonresident  owners ;  for,  if  agents  refuse  to  take  or  continue  in  charge 
of  buildings  where  such  violations  exist,  the  owners  must  either  make 
the  necessary  alterations,  or  take  charge  of  the  buildings  themselves 
and  thus  render  themselves  amenable  to  prosecution.  Under  any  other 
construction,  nonresident  owners  and  their  agents  could  permit  vio- 
lations of  the  statute  to  continue  with  impunity. 

What  has  been  said  disposes  of  the  constitutional  question  raised  by 
the  appellant,  if  that  is  properly  before  us.  No  one  has  any  vested  or 
constitutional  right  to  act  as  agent  for  a  building  in  which  a  violation 
of  the  law  is  being  maintained.  The  appellant  has  not  been  found 
guilty  because  the  owner  failed  to  make  the  alterations  directed  by 
the  bureau  of  inspection,  but  because  it  remained  in  charge  of  the 
building,  knowing  that  the  law  was  being  violated  there.  It  could  have 
escaped  liability,  either  by  terminating  the  violation  or  by  ceasing  to 
act  as  agent;  but  it  did  neither.  It  was  entirely  competent  for  the 
Legislature  to  say  that,  by  voluntarily  remaining  as  agent  in  charge  of 
the  building  when  it  knew  that  the  Labor  Law  was  being  violated 
there,  it  became  particeps  criminis  and  punishable,  as  well  as  the  own- 
er, for  the  existing  violation. 

Under  the  circumstances  disclosed  in  the  record,  however,  I  think 
that  the  sentence  was  properly  suspended. 

The  judgment  of  conviction  is  affirmed. 

CLARKE,  P.  J.,  and  DAVIS,  J.,  concur. 

SCOTT,  J.  (dissenting).  The  defendant,  a  corporation,  appeals 
from  a  judgment  of  the  Court  of  Special  Sessions  convicting  it  of 
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a  misdemeanor.  The  information  charges  that  on  November  12,  1915, 
the  defendant  was  "in  charge  and  control"  of  a  certain  factory  build- 
ing, and  failed  to  have  the  said  building  properly  provided  with  exits 
and  means  of  escape. 

The  defendant  was  charged  with  a  violation  of  section  79b  of  the 
Labor  Law  (added  by  Laws  1913,  c.  461),  and  there  is  no  doubt  that 
the  building  in  question  was  maintained  in  violation  of  that  section 
in  so  far  as  concerns  the  exits  and  means  of  escape,  and  the  only 
question  in  the  case  is  whether,  under  the  provisions  of  the  Labor 
Law,  this  defendant  is  liable  criminally  for  the  failure  to  observe  the 
requirements  of  the  statute. 

Section  1275  of  the  Penal  Law  makes  the  violation  of  the  above- 
quoted  (or  any  other)  provision  of  the  Labor  Law  a  misdemeanor  and 
provides  that: 

"Any  person  who  violates  or  does  not  comply  with  any  provision  of  the 
Ijabor  Law    •    •    •    is  guilty  of  a  misdemeanor." 

Section  94  of  the  Labor  Law  provides  that : 

"The  oicner,  whether  or  not  he  is  one  of  the  occupants,  instead  of  the  re- 
spective tenants  and  lessees,  shall  be  responsible  for  the  observance  and  pun- 
ishable for  the  nonobservanee  of  the  following  provisions  of  this  article,  any- 
thing in  the  lease  to  the  contrary  notwithstanding,  namely,  the  provisions  of 
sections    •    ♦    ♦    79b.    •    *    •" 

If  this  prosecution  was  against  the  owner  of  the  property  in  ques- 
tion, there  would  seem  to  be  no  doubt  that  a  conviction  would  be  jus- 
tified. But  it  is  conceded  that  this  defendant  was  not  the  owner, 
but  only  an  agent  of  the  owner.  That  portion  of  section  94  (as  amend- 
ed) under  wWch  it  is  sought  to  hold  this  defendant  vicariously  liable 
criminally,  provides  that: 

'The  term  owner  as  used  in  this  article  shall  be  construed  to  mean  the 
owner  or  owners  of  the  freehold  of  the  premises,  or  the  lessee  or  joint  les- 
sees of  the  whole  thereof,  or  his,  her  or  their  agent  in  charge  of  the  property" 

It  is  sought  to  uphold  the  judgment  of  conviction  upon  the  ground 
that  defendant  is  the  "agent  in  charge  of  the  property."  The  nature 
and  extent  of  the  defendant's  agency  appeared  quite  dearly  and  with- 
out contradiction.  It  was  employed  to  collect  the  rents  from  the  ten- 
ants, but  had  no  authority  to  rent  space  or  to  sign  leases.  The  most 
it  could  do  in  that  regard  was  to  entertain  proposals  for  leases  and  to 
submit  such  proposals  to  the  owner.  Defendant  had  no  authority  to 
order  or  procure  to  be  made  repairs  to  the  building,  save  very  minor 
ones,  costing  not  over  $10  or  $15,  whereas  obviously  to  supply  the 
deficiencies  upon  which  the  prosecution  is  based  would  cost  a  very 
considerable  sum  of  money.  As  to  such  major  repairs  the  utmost  de- 
fendant could  do  was  to  report  the  necessity  therefor  to  the  owner. 

It  seems  to  me  that  to  hold,  under  these  circumstances,  that  defend- 
ant was  an  "agent  in  charge  of  the  property,"  is  to  strain  the  language 
of  the  statute  beyond  all  reason.  An  agent  "in  charge  of"  property 
must  mean  an  agent  who  has  some  authority  and  responsibility  regard- 
ing it,  and  when  an  agent  is  sought  to  be  held  criminally  liable  for  hav- 
ing failed  to  do  something  regarding  the  property,  it  should  at  least 
160  N.T.S.— 21 
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appear  that  the  terms  of  his  agency  were  such  that  he  had  power  to 
do  that  for  the  nondoing  of  which  he  is  sought  to  be  punished  as  a 
criminal.  It  is  no  answer  to  say  that  he  ought  to  insist  upon  having' 
such  power,  for  the  terms  of  an  agency  are,  in  general,  to  be  determin- 
ed by  the  principal.  The  act  is  doubtless  a  highly  beneficial  one,  which 
should  be  stricdy  enforced,  but  not  by  prosecuting  as  violators  per- 
sons who  had  no  power  of  compliance,  and  are  therefore  innocent  of 
wrongdoing. 

In  my  opinion  the  judgment  should  be  reversed,  and  the  defendant 
discharged. 

DOWLING,  J.,  concurs. 

(173  App.  Dlv.  657) 

BACHER  V.  G.  P.  PUTNAM'S  SONS. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Master  and  Servant  <®=»276(3) — Injuries  to  Servant — ^Evidence. 

Evidence  held  to  show  that  the  accident  In  which  plaintiff  servant  was 
injured  resulted,  not  from  a  shaky  condition  of  a  wagon,  of  whi(di  be 
had  complained  to  his  foreman,  but  from  accidental  breaking  of  a  king- 
bolt by  his  driving  into  a  trench  at  high  speed. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  951, 
959 ;   Dec.  Dig.  <©=»276(3).] 

2.  Master  and  Servant  ^=»123—lNjaRi£B  to  Servant — ^Negligence — Lia- 

bility. 

Where  servant  alleged  injuries  due  to  generally  defective  condition  of 
wagon,  and  the  master's  evidence  tended  to  show  that  the  accident  re- 
sulted from  breaking  a  kingbolt  by  driving  at  too  great  speed  into  a 
trench,  the  master  was  not  liable  for  a  defect  in  the  kingbolt  not  dis- 
coverable by  ordinary  inspection,  even  if  the  wagon  was  otherwise  de- 
fective. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |S  233, 
234;    Dec.   Dig.  <@=»123.] 

8.  Master  and  Servant  ^=s»293(7)  —  Injuries  to  Servant  —  Neqligbnce  — 
Liabilitt. 

An  instruction  that  the  mere  fact  that  the  wagon  driven  by  the  serv- 
ant gave  way,  if  under  ordinary  use,  with  reasonable  care  and  prudence 
on  the  servant's  part,  would  warrant  the  inference  that  it  was  not  ca- 
pable of  the  work  intended  for  it,  was  error,  as  leaving  to  the  Jury  to 
find  negligence  from  mere  happening  of  the  accident. 

[Ed.  Note, — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  1150 ; 
Dec.  Dig.  «@=>293(7).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  Bacher  against  G.  P.  Putnam's  Sons.  From  a 
judgment  for  plaintiff,  and  an  order  denying  motion  for  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City,  for  appellant. 
Henry  K.  Golenbock,  of  New  York  City,  for  respondent 

^spFor  other  cases  lee  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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DAVIS,  J.  The  plaintiflF  recovered  a  judgment  against  the  defend- 
ant for  $2,000  damages  for  personal  injuries  sustained  by  him  while 
in  the  employ  of  the  defendant  as  a  driver  of  a  delivery  wagon.  The 
complaint  alleges,  in  efiFect,  that  plaintiff  was  working  for  the  defend- 
ant as  a  driver ;  ^at  it  was  the  duty  of  the  defendant  to  furnish  plain- 
tiflF with  a  reasonably  safe  wagon ;  that  by  direction  of  the  defendant 
he  drove  a  certain  horse  and  wagon  in  and  about  the  defendant's  busi- 
ness, relying  upon  the  assurance  of  the  defendant  that  the  wagon  was 
reasonably  safe ;  that  the  said  wagon,  to  the  knowledge  of  the  defend- 
ant, was  unsafe  and  broken,  or  that  said  unsafe  condition  could  have 
been  discovered  by  proper  inspection;  that  while  driving  said  wagon 
on.  Park  avenue,  near  Sixty-Eighth  street,  the  wagon  broke  down 
by  reason  of  its  weak  and  defective  condition,  causing  serious  injuries 
to  the  plaintiff,  which  he  enumerates  in  detail ;  and  that  the  accident 
happened  solely  through  the  negligence  of  the  defendant.  In  his 
bill  of  particulars  plaintiff  states : 

*Tliat  the  wagon  was  insecare,  broken,  unsafe,  and  dUapldated  to  the 
extent  that  the  front  flooring  was  loose,  shaky,  and  insecure,  and  that  the 
flfth  wheel  of  said  wagon  was  not  safely  secured  and  properly  adjusted  and 
that  the  body  of  the  wagon  was  not  properly  or  safely  fastened  to  the  spring, 
and  the  holes  of  the  rivets  were  enlarged  and  otherwise  loosened." 

The  wagon  in  question  belonged  to  a  liveryman  named  Goodheim, 
and  was  hired  by  the  defendant  for  delivering  parcels  in  the  business 
of  the  defendant,  which  was  the  publishing  and  selling  of  books. 

The  plaintiff  testified  that  he  had  been  using  the  wagon  in  question 
for  about  two  weeks,  going  to  the  livery  stable  each  day  to  get  it,  and 
bringing  it  back  each  night ;  that  he  did  this  by  order  of  the  superin- 
tendent of  the  defendant;  that  about  four  days  before  the  accident 
occurred  he  told  the  superintendent  that  the  wagon  was  shaky,  and 
that  pn  the  day  of  the  accident,  before  it  occurred,  he  told  the  super- 
intendent that  he  thought  it  was  the  same  wagon  that  he  had  been 
talking  about  before,  and  that  it  was  ''kind  of  shaky/'  and  that  the 
superintendent  said,  "It  is  all  right."  He  further  testified  that  on  the 
day  of  the  accident,  between  9  and  10  a.  m.,  he  was  driving  up  Park 
avenue  at  Sixty-Eighth  street  at  about  3i^  miles  an  hour  with  a  Ught 
load ;  that  he  drove  across  a  sort  of  trench  in  the  roadway,  which  had 
been  left  there  by  the  Edison  Company;  that  the  front  wheels  went 
into  the  trench,  and  immediately  separated  from  the  rest  of  the  wagon ; 
that  the  front  part  of  the  wagon  went  down  to  the  ground,  throwing 
him  forward,  and  that  his  helper  fell  on  top  of  him ;  that  the  trench 
was  about  2  inches  deep  and  2  feet  wide;  that  this  trench  extended 
through  Sixty-Eighth  street,  from  Lexington  avenue  to  Madison  ave- 
nue; that  he  knew  of  its  existence  on  the  day  in  question  having 
driven  there  before. 

[t]  The  plaintiff  gave  no  further  testimony,  either  as  to  the  con- 
dition of  the  wagon  or  as  to  the  nature  of  the  accident.  He  rested  his 
case  after  the  introduction  of  some  medical  testimony  as  to  the  nature 
of  his  injuries,  and  the  defendant  moved  to  dismiss  the  complaint 
upon  the  ground  that  there  was  no  negligence  shown  on  the  part  of 
the  defendant  which  in  any  way  brought  about  the  accident,  and  tliat 
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the  evidence  showed  that  the  plaintiff  himself  was  guilty  of  contribu- 
tory negligence.  This  motion  might  well  have  been  granted,  as  noth- 
ing appears  in  the  evidence  to  show  that  the  wagon  was  apparently 
defective,  or  that  it  had  any  defects  of  construction  or  condition  which 
could  have  been  discovered  by  the  exercise  of  ordinary  care.  The  mo- 
tion, however,  was  denied,  and  the  defendant  proceeded  to  call  wit- 
nesses to  show  how  the  accident  happened,  and  to  show  that  reason- 
able care  had  been  exercised  by  the  defendant  to  furnish  to  the  plain- 
tiff a  safe  vehicle. 

The  defendant  first  called  John  Siemering,  who  at  the  time  of  the 
accident  was  in  the  employ  of  the  defendant  and  was  upon  the  wagon 
driven  by  the  plaintiff.  He  testified  that  the  wagon  broke  in  half ;  ,the 
kingbolt  giving  way,  causing  the  separation  of  the  fifth  wheel.  This 
witness  denied  the  plaintiff's  statement  that  he  was  thrown  on  top  of 
the  plaintiff,  and  stated  that  he  retained  his  place  on  the  seat  during 
the  accident,  and  that  neither  he  nor  the  seat  fell  upon  the  plaintiff. 
He  further  testified  that  the  cut  into  which  the  vehicle  went  was  situat- 
ed at  the  south  side  of  Park  avenue;  that  it  was  2  feet  wide  and  10 
inches  deep,  and  that  he  knew  of  the  trench  before  the  day  of  the 
accident;  that  the  plaintiff,  as  he  approached  the  trench,  was  driving 
the  horse  on  a  trot ;  that  on  the  morning  they  started  out  he  saw  noth- 
ing the  matter  with  the  wagon. 

The  defendant  then  called  Louis  Goodheim,  the  proprietor  of  the 
livery  stable,  who  stated  that  he  rented  the  horse  and  wagon  to  the 
defendant  at  various  times.  He  was  asked  if  he  saw  the  wagon  on 
the  day  of  the  accident  when  it  left  his  stable,  and  whether  it  was  in 
good  condition.  The  court  sustained  an  objection  to  this  question,  and 
various  other  proper  questions,  which  were  evidently  intended  to 
show  that  the  wagon,  when  it  left  Goodheim's  stable,  so  far  as  ordi- 
nary inspection  went,  was  in  a  safe  and  sound  condition.  This  wit- 
ness was  allowed  to  state,  however,  that  four  weeks  before  the  day 
of  the  accident  he  had  sent  the  wagon  to  a  repair  shop  kept  by  a  Mr. 
Simpson,  who  was  a  wagon  maker;  that  he  saw  the  wagon  when  it 
came  back  from  the  repair  shop,  and  examined  it  carefully;  that  he 
looked  around  it,  tested  the  wheels  and  shafts  and  top,  to  see  whether 
Simpson  had  fixed  it;  that  he  got  hold  of  the  wheels  and  shook  the 
spokes,  went  all  around  it  and  under  it,  and  looked  it  over.  When 
asked  if  he  made  any  tests  in  regard  to  the  wheels,  the  court  sustained 
an  objection,  and  he  was  not  allowed  to  answer.  Upon  cross-examina- 
tion he  was  asked  if  he  examined  every  wagon,  and  he  said  he  did. 

Alfred  Simpson,  the  wagon  maker,  was  then  called,  and  he  recalled 
the  time  when  the  wagon  was  brought  to  the  shop  for  repairs;  that 
he  set  the  tires,  put  a  new  spring  block  in  and  set  one  axle  on,  putting 
some  new  clips  on,  setting  the  four  tires  and  draughting  wheels ;  that 
before  he  sent  it  back  to  Goodheim  he  inspected  the  wagon,  looking 
over  the  wheels,  to  see  if  the  tires  had  been  set  after  the  axles  were 
all  right,  and  if  the  spring  block  had  been  put  in  as  ordered,  and  the 
clips  and  other  repairs  made.  He  also  testified  that  he  examined  all 
the  nuts,  and  tested  them  to  see  if  they  were  tightened.  He  was  then 
asked  if  he  did  anything  with  reference  to  the  fifth  wheel.    An  objec- 
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tion  made  to  this  question  was  sustained,  and  he  was  not  aflowed  to 
answer.  This  question  was  a  proper  one,  and  it  was  error  to  exclude 
the  answer. 

The  defendant  then  called  John  F.  Weippert,  who  testified  he  was 
in  the  employ  of  the  defendant  as  shipping  clerk ;  that  he  went  to  the 
place  of  the  accident,  and  arrived  there  about  half  past  10  in  the  morn- 
ing; that  he  saw  the  excavation  into  which  the  front  wheels  of  the 
wagon  had  been  drawn ;  that  it  was  10  inches  deep  and  2  feet  wide, 
and  extended  across  Park  avenue  at  Sixty-Eighth  street. 

T.  J.  Crimmins  was  then  called,  and  testified  that  he  was  a  driver 
in  the  employ  of  the  defendant ;  that  he  went  to  the  scene  of  the  acci- 
dent on  the  day  in  question,  and  saw  the  hole  at  Sixty-Eighth  street ; 
and  that  it  was  about  2  feet  wide  and  10  inches  deep. 

The  defendant  then  called  Officer  Jenkins,  a  member  of  the  police 
force,  who  stated  that  he  arrived  at  the  scene  of  the  accident  a  few 
minutes  after  it  occurred;  that  he  saw  the  cut  into  which  the  front 
wheels  of  the  wagon  went,  and  that  it  was  about  3  feet  wide  and  from 
8  to  10  inches  deep ;  that  he  looked  at  the  wagon  to  see  what  caused 
the  accident,  and  he  examined  the  fifth  wheel  and  saw  that  the  king- 
bolt on  the  fifth  wheel  was  broken ;  that  half  of  the  bolt  was  sticking 
in  the  fifth  wheel — i.  e.,  where  the  shaft  was — and  the  other  half  was 
on  the  upper  end  of  it ;  that  the  bolt  broke  in  half,  and  it  was  about 
2  inches  in  diameter,  and  that  the  broken  parts  seemed  to  be  even ;  that 
the  bolt  was  cut  right  in  half. 

Joseph  A.  Aston  was  then  called  by  the  defendant,  and  testified  that 
he  was  a  manager  for  the  defendant;  that  he  had  sent  the  plaintiflf 
for  the  horse  and  wagon,  and  had  instructed  Goodheim  to  have  the 
horse  and  wagon  ready  for  him.  This  witness  denied  that  the  plain- 
tiff ever  said  to  him  that  the  wagon  was  shaky  and  not  in  good  con- 
dition, and  testified  that  the  plaintiff  never- made  any  complaint  to  him 
of  any  kind  with  reference  to  the  condition  of  the  wagon  before  the 
accident. 

After  the  admission  of  some  medical  evidence  as  to  the  condition  of 
the  plaintiff,  the  defendant  renewed  its  motion  to  dismiss  the  com- 
plaint, on  the  ground  that  there  was  no  evidence  of  any  negligence  on 
the  part  of  the  defendant,  and  on  the  ground  that  the  plaintiff  brought 
about  the  accident  through  his  own  negligence.  This  motion  was  de- 
nied. We  think  it  ought  to  have  been  granted.  It  is  quite  clear  from 
this  evidence  that  the  shaky  condition  of  the  wagon,  if  it  was  shaky, 
had  nothing  to  do  with  the  accident.  The  accident  was  doubtless 
caused  by  the  breaking  of  the  kingbolt,  caused  by  the  unusual  strain 
upon  it  as  the  result  of  driving  into  the  trench  at  too  great  a  speed. 

[2]  The  defendant  asked  the  court  to  charge: 

"That  If  the  defect  in  the  kingbolt,  so  called,  wa3  a  latent  one  or  a  hidden 
defect,  which  could  not  have  been  discovered  by  an  ordinary  inspection,  the 
defendant  is  not  Uable  for  such  a  defect" 

In  answer  to  this  request  the  court  said : 

**I  will  not  charge  in  the  language  requested,  because  on  this  evidence  it 
is  within  the  power  of  the  jury  to  find,  if  they  feel  incUned  to  do  so,  that  the 
wagon  was  defective  outside  of  that" 
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We  think  this  request  was  proper,  and  should  have  been  granted, 
and  that  the  court's  statement  that  it  was  "within  the  power  of  the 
jury  to  find,  if  they  feel  inclined  to  do  so,  that  the  wagon  was  defec- 
tive outside  of  that,"  was  erroneous,  as  there  was  no  evidence  of  any 
other  defect  in  the  condition  of  the  wagon  which  had  any  relation  to 
the  accident.  But,  even  if  there  was  evidence  that  the  wagon  was  de- 
fective outside  of  the  kingbolt,  the  request  was  nevertheless  proper, 
because  the  defendant  confined  the  request  to  a  possible  defect  exist- 
ing in  the  kingbolt,  and  asked  the  court  to  say  to  the  jury  that  the  de- 
fendant was  not  responsible  for  that  particular  defect,  if  it  was  one 
not  discoverable  by  ordinary  inspection. 

[3]  The  court  also  charged  the  jury  as  follows: 

"But  the  mere  fact  of  the  wagon  giving  way,  if  under  ordinary  use,  with 
reasonable  care  and  prudence  on  the  part  of  the  driver,  would  be  sufficient 
for  the  jury  to  infer  that  the  wagon  was  not  capable  of  performing  the  work 
Intended  for  it." 

The  defendant  took  an  exception  to  this  part  of  the  court's  charge. 
We  think  the  exception  was  a  good  one,  and  that  the  charge  was  error, 
as  it  evidently  left  to  the  jury  the  right  to  find  negligence  of  the  de- 
fendant from  the  mere  happening  of  the  accident. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(173  App.  Dlv.  663) 

CHACB  TRUCKING  CO.  v.  RICHMOND  LIGHT  ft  R.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Stbeet  Railroads  ^=»28(1)^-Obligation  to  Raise  Wires. 

A  street  railroad  is  not  obUged  to  raise,  for  the  safe  passage  of  a 
truck  carrying  a  high  load,  its  wires  rightfully  strung  at  a  proper  height 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  (^ent  Dig.  H  39-41, 
64;    Dec.  Dig.  <g=5>28(l).] 

2.  Electkicitt  «=»19(5) — Injuries — Truck  with  High  Load  Coixiding  with 

Wires. 

In  action  for  injuries  from  truck  carrying  a  pile  driver  coining  in 
contact  with  troUey  wires,  evidence  that  defendant  company,  pursuant 
to  notice,  had  its  wrecking  crew  on  hand  to  lend  what  aid  and  protec- 
tion it  could  to  the  truck  as  It  passed  along  a  street  where  trolley  wires 
were  strung,  but  with  the  purpose  primarily  to  see  that  the  truck  did 
not  interfere  with  or  injure  the  wires,  and  that  those  in  charge  of  the 
truck  were  careless  and  negligent  in  selecting  a  route,  and  in  driving  too 
near  to  the  wires  with  their  high  load,  after  warning,  held  to  require  re- 
versal of  verdict  for  plaintifiT. 

[Ed.  Note.--For  other  cases,  see  Electricity,  Cent  Dig.  S  11 ;  Dec  Dig. 
«g=s>19(5).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Chace  Trucking  Company  against  the  Richmond 
Light  &   Railroad   Company.     From   a   judgment   entered   on   ver- 

^s»For  other  cases  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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diet,  and  from  an  order  denying  motion  for  new  trial,  defendant  ap- 
peals.   Judgment  and  order  reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Guy  O.  Walser,  of  New  Brighton,  for  appellant 
Joseph  G.  Abramson,  of  New  York  City  (Henry  Waldman,  of  New 
York  City,  of  counsel),  for  respondent. 

DAVIS,  J.  The  plaintiff  recovered  a  judgment  for  $778.81  dam- 
ages for  the  loss  of  four  horses.  Plaintiff  was  in  the  trucking  busi- 
ness, and  was  engaged  in  moving  a  certain  pile  driver  from  a  pier  at 
Clifton,  S.  I.,  to  the  works  of  the  New  York  &  Richmond  Gas  Com- 
pany, at  Stapleton,  on  February  23,  1909.  For  this  purpose  the  plain- 
tiff iised  2  trucks  and  16  horses.  The  route  followed  in  moving  this 
pile  driver  was  partly  along  Canal  street  to  its  intersection  with  Bay 
street,  and  thence  along  Bay  street  to  the  place  of  the  accident.  The 
defendant  at  that  time  was  operating  a  two-track  trolley  line  with 
overhead  wires  on  Bay  street.  The  feed  wires  with  which  the  trolley 
car  poles  make  connection  are  supported  in  position  by  span  wires, 
whidh  in  turn  are  attached  to  wooden  poles  at  the  side  of  the  street. 
The  feed  wires  are  insulated  from  the  span  wires,  and  the  span  wires 
carry  an  insulator  before  reaching  the  pole.  Owing  to  the  weight 
and  tension  of  the  wires,  there  is  a  sag  near  the  feed  wires  over  the 
center  of  the  street,  and  thus  there  is  a  greater  overhead  clearance 
at  the  side  of  the  street  than  in  the  middle. 

On  the  day  in  question  the  truck  carrying  the  pile  driver  was  in 
charge  of  the  plaintiff's  own  employes.  As  the  truck  proceeded  along 
its  route  the  defendant's  employes  followed  with  it,  accompanied  by 
its  emergency  tower  wagon.  The  overhead  feed  wires  are  strung  over 
the  center  of  the  street.  The  top  of  the  pile  driver  as  it  lay  upon  the 
truck  was  16  feet  2  inches  from  the  street  surface.  While  on  Bay 
street,  near  Vanderbilt  avenue,  the  pile  driver  came  in  contact  with 
the  defendant's  electric  feed  wir6,  with  the  result  that  the  electric 
current  passed  through  the  bodies  of  4  of  plaintiff's  horses  which  were 
hauling  the  pile  driver,  killing  them,  and  injuring  4  other  horses,  and 
to  recover  this  damage  this  action  was  brought. 

Andrew  Hazelgreen,  for  the  plaintiff,  testified  that  he  was  foreman 
of  the  plaintiff,  and  had  charge  of  the  men  and  horses  engaged  in 
transporting  this  pile  driver;  that  he  had  16  horses  in  all  attached 
to  the  truck,  with  five  men  aiding  him;  that  they  drove  along  until 
they  reached  Bay  street ;  that  they  were  accompanied  by  the  wrecking 
wagon  of  the  Richmond  Light  &  Power  Company ;  that  the  men  in 
charge  of  the  wrecking  wagon  said  that  they  were  there  to  protect  the 
plaintiff  and  to  take  care  of  the  wires,  and  that  he  told  the  witness 
to  keep  to  the  right  all  the  way  down ;  that  the  wrecking  wagon  was 
right  alongside  plaintiff's  truck;  that  as  they  arrived  at  or  near  the 
trolley  wires  the  wrecking  crew  raised  the  wires  for  them  to  pass 
under,  the  foreman  of  the  wrecking  crew  telling  them  to  go  ahead 
and  keep  to  the  right,  that  everything  was  all  right;  that  tiiey  then 
proceeded  to  Bay  street,  on  an  upgrade,  and  got  to  a  point  where  there 
was  a  big  tree,  with  branches  stretching  out  to  the  center  wir^;   at 
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the  top  of  the  hill  they  stopped^  and  there  was  a  bend  in  the  road 
there ;  that  at  this  point  the  foreman  of  the  wrecking  wagon  said  that 
everything  was  all  right  if  they  would  keep  to  the  right.  This  wit- 
ness then  stated  as  follows : 

"I  said:  'Now,  this  is  going  to  turn  around,  eitber  one  end  or  the  other, 
and  strike  this  wire  just  as  sure  as  you  live  when  we  are  going  down  that 
hill/  He  said:  *No,  it  ain't  We  are  here.  We  will  raise  the  wire  up 
for  you.* " 

The  witness  further  testified  that  at  that  point  a  clearance  from 
the  ground  to  the  wire  of  about  15  feet  was  needed,  and  the  clear- 
ance looked  to  him  to  be  15  feet.  When  the  foreman  told  him  that 
he  was  there  and  would  raise  the  wires,  the  witness  said:  "Well, 
wait  a  minute.  I  will  have  to  think  over  it."  The  foreman  said: 
"Everything  is  all  right;  go  ahead."  The  witness  then  testified  that 
they  used  a  little  judgment  before  starting  and  consulted  with  one 
another,  and  the  wrecking  crew  told  them  to  go  ahead,  that  they  were 
there  and  would  protect  them;  that  they  started  off,  keeping  to  the 
right,  and  went  right  into  the  tree;  that  after  going  about  15  feet 
the  horses  commenced  to  stumble ;  they  went  down  one  after  another ; 
there  were  flashes,  hair  burning,  and  thereupon  the  wrecking  crew 
came  over  and  raised  the  wire  up ;  that  there  was  a  curve  right  at  the 
point  where  the  accident  happened.  The  witness  said  he  did  not  know 
the  distance  between  the  trolley  wires  and  the  street,  although  the  top 
of  the  pile  driver  was  16*  feet  2  inches  from  the  ground,  and  that  he 
told  the  foreman  of  the  wrecking  crew  that  such  was  the  distance. 
On  cross-examination  the  witness  said  that  after  the  accident  the 
forward  wheel  was  near  the  trolley  track  and  that  the  left  rear  wheel 
was  4  feet  from  the  track;  that  the  right  wheel  was  about  3  feet 
away  from  the  curb  and  that  the  front  right  wheel  was  6  feet  from" 
the  curb;  the  witness  did  not  see  the  trolley  wire  come  in  contact  with 
the  derrick  at  any  place;  that  the  team  swung  to  the  left  in  order 
to  get  away  from  the  curb,  and  that  this  happened  at  the  moment  of 
contact.  The  witness  testified  that  the  space  between  the  curb  and 
the  nearest  track  was  10  or  12  feet  He  further  said  that  the  fore- 
man of  the  wrecking  crew  said  it  was  all  right,  go  ahead,  and  that  he 
(the  witness)  then  called  his  drivers  together  and  consulted  them,  but 
they  passed  no  opinion  about  it  Then  the  witness  was  asked  this 
question : 

"Q.  They  did  not  say  anything?  A.  They  did  not  think  it  right  for  to  go 
ahead  under  there." 

The  witness  further  said  that  he  did  not  know  anything  about  wires, 
and  did  not  know  that,  if  the  truck  came  in  contact  with  the  feed  wire, 
there  would  be  trouble.  Then  he  changed  this  answer,  and  said  that 
he  knew  there  would  be  trouble  in  that  case.  On  redirect  examina- 
tion the  witness  said  that  the  truck  had  to  swing  out  from  the  curb 
to  get  away  from  the  curb  and  the  tree,  on  account  of  the  branches. 

William  Nelson,  for  the  plaintiff,  stated  that  he  was  a  teamster, 
and  helped  in  driving  the  plaintiff's  truck  at  the  time  of  the  accident, 
and  that  they  got  orders  to  go  ahead  when  they  were  on  top  of  the 
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hill  at  Bay  street,  the  foreman  of  the  defendant  telling  him  to  keep 
to  the  right,  and  that  on  account  of  the  tree  they  had  to  swing  the 
horses  into  the  car  track ;  tiiat  they  could  not  be  driven  without  swing- 
ing over  to  the  car  track  on  account  of  the  bend  in  the  road ;  that 
they  went  about  15  feet,  and  then  the  horses  fell  down.  At  this  time 
one  of  the  rear  wheels  of  the  truck  was  on  the  car  track  and  the  right- 
hand  rear  wheel  was  abotit  4  feet  from  the  curb,  and  the  truck  was 
eater-cornered  across  the  road. 

Hugh  Perry,  for  the  plaintiff,  testified  that  he  was  a  driver  working 
on  the  truck  on  the  day  of  the  accident  and  was  seated  on  top.  At  the 
top  of  the  hill  on  Bay  street  they  came  to  a  halt.  He  got  word  from 
the  man  in  charge  of  the  truck  that  everything  was  all  right,  and  they 
started  down  the  hill  near  the  curb.  There  was  a  tree  there  whose 
branches  extended  part  of  the  way  into  the  roadway  as  far  as  the 
wires.  In  order  to  clear  it  the  truck  had  to  swing  out  toward  the 
tracks  a  little  bit ;  that  in  turning  the  curb  he  swung  his  horses  partly 
in  the  track  and  straddled  his  wagon  part  way  until  he  got  around  the 
bend.  He  was  driving  8  horses  at  this  time.  He  testified,  also,  that 
at  the  time  of  the  accident  one  forward  wheel  was  on  the  track  and 
the  other  was  astraddle  of  the  two  tracks  on  the  left-hand  side,  and 
the  top  of  the  pile  driver  was  almost  even  with  the  center  wire  be- 
tween the  tracks. 

Walter  Fisher,  another  driver,  testified  that  he  was  driving  the 
truck  which  was  in  the  rear,  which  truck  was  used  as  a  sort  of  anchor 
going  downgrade,  and  his  truck  was  attached  to  the  back  of  the  other 
truck;  that  they  went  about  15  feet,  and  all  the  horses  fell  down,  and 
he  saw  a  flash  of  lightning  on  the  derrick,  and  at  that  time  the  der- 
rick was  in  the  trade  just  after  making  the  turn;  that  they  swung 
the  truck  out  to  clear  the  branches  of  a  tree.  At  the  time  of  the 
accident  the  front  wheels  of  the  forward  truck  were  in  the  track,  and 
the  hind  wheels  also.  His  truck  was  just  behind,  with  two  wheels 
in  the  track. 

Patrick  Riley  testified,  for  the  defendant,  that  he  was  in  charge 
of  the  emergency  crew  of  the  defendant  on  the  day  in  question ;  that 
he  was  present  to  look  after  the  wires  and  see  that  the  plaintiff  did 
no  damage  to  them ;  that  he  saw  there  a  Mr.  Crawford,  superintend- 
ent for  the  Rajrmond  Construction  Company,  the  owner  of  the  pile 
driver.  Crawford  told  him  the  direction  liie  truck  was  to  take.  When 
the  witness  first  saw  the  truck,  it  had  not  yet  reached  Bay  street. 
Before  the  truck  got  on  Bay  street,  the  wires  were  raised  so  that 
the  truck  could  get  to  the  right-hand  side  of  the  street.  When  the 
horses  got  on  Bay  street,  the  truck  went  up  on  a  fast  walk  or  run, 
with  the  men  alongside  it,  and  the  tower  wagon  was  behind  them.  The 
witness  testified  that  he  warned  the  drivers  to  keep  to  the  right  at  the 
top  of  the  hill  on  Bay  street.  The  truck  stopped  when  it  reached  the 
hill,  and  they  fastened  another  truck  behind  the  one  with  the  derrick ; 
that  he  told  the  foreman  of  the  plaintiff  that  the  wires  were  not  high 
enough  for  the  thing  to  go  by,  and  he  would  have  to  keep  to  the  right. 
There  was  plenty  of  clearance  at  the  right.  At  the  point  of  the  ac- 
cident the  rear  end  of  the  derrick  at  the  top  came  in  contact  with  the 
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Wire.  On  cross-examination  Riley  said  that  he  was  instructed  to 
go  down  to  the  place  and  take  care  of  the  trolley  wires,  to  protect  them 
against  damage  to  them  by  the  truck.  The  witness  said  that  he  told 
the  plaintiff's  people  that  the  wires  were  not  high  enough,  and  that 
there  was  another  route  which  they  should  take,  and  that  if  they 
would  give  him  about  2  or  2%  hours  he  would  raise  the  wires  out  of 
the  way,  so  that  they  could  get  by  without  danger;  that  they  were 
in  a  hurry  and  would  not  wait;  that  he  told  the  foreman  in  charge 
of  the  truck  the  amount  of  clearance,  and  that  the  truck  would  not 
pass  under  the  wire ;  that  they  wotdd  have  to  keep  to  the  right,  away 
from  the  wire,  if  they  expected  to  get  through.  As  they  went  up  Bay 
street,  the  witness  went  along  with  them  with  the  tower  wagon,  telling 
plaintiff's  driver  to  keep  to  the  right  or  there  would  be  danger ;  that 
he  did  not  raise  the  wires  at  this  point,  because  they  would  not  wait 
for  him  to  raise  them. 

Daniel  Stoddard  testified  that  he  was  in  the  employ  of  defendant^ 
and  was  present  at  the  time  of  the  accident;  that  when  the  truck 
stopped  at  the  top  of  the  hill  it  was  between  the  rail  and  the  curb  on 
the  right-hand  side;  that  there  was  15  to  18  feet  space  there;  that 
the  top  of  the  pile  driver  on  the  truck  extended  higher  than  the  trolley 
wire ;  that  the  truck  could  not  be  driven  in  the  track  without  touch- 
ing the  trolley  wire ;  that  the  drivers  were  instructed  a  dozen  times  to 
keep  to  the  right.  On  cross-examination  he  said  they  kept  to  the 
right  until  they  got  going  down  the  hill,  when  they  did  not  keep  to 
the  right,  because  the  truck  was  going  too  fast  and  they  could  not 
hold  it  back.  They  pulled  their  lead  teams  out.  They  went  down 
the  hill  about  150  feet,  and  then  the  accident  occurred. 

Calvin  O'Brien  also  testified  that  he  was  a  member  of  defendant's 
emergency  crew  on  the  day  in  question,  and  at  the  time  of  the  acci- 
dent the  rear  end  of  the  pile  driver  touched  the  trolley  wire ;  this  end 
was  the  highest  point  of  the  whole  outfit;  that  as  they  were  going 
down  hill  he  saw  the  wire  come  in  contact  when  they  started  to  swing 
out.  He  saw  they  were  going  to  swing  out  and  were  going  to  hit  the 
wire.  He  heard  the  drivers  told  that  the  wires  were  dangerous  and 
they  should  keep  out  from  under  them. 

[1,  2]  Upon  this  evidence  the  plaintiff  recovered  a  judgment,  which 
we  think  should  be  reversed.  There  is  no  evidence  whatever  that 
the  defendant  undertook  the  responsibility  of  securing  a  safe  passage 
for  this  truck  through  jthe  street  and  under  its  wires.  It  was  under 
no  obligation  to  raise  its  wires  so  as  to  insure  the  safe  passage  of  the 
truck.  It  is  quite  true  that,  pursuant  to  a  notice  that  the  truck  was 
to  pass,  the  defendant  had  its  wrecking  crew  on  hand  to  lend  what  aid 
it  could,  and  to  protect  the  truck  so  far  as  it  could ;  but  it  is  also 
clear  that  the  primary  purpose  of  their  being  there  was  to  see  that 
the  truck  did  not  interfere  with  or  injure  defendant's  wires.  Thus 
there  is  no  evidence  that  the  accident  was  caused  through  any  negli- 
gence of  the  defendant.  Its  wires  were  rightfully  strung  over  the  street 
and  they  were  not  negligently  maintained  or  operated.  The  evidence 
shows  that  the  plaintiff's  servants  in  charge  of  the  truck  were  careless 
and  negligent,  both  in  selecting  a  route  and  in  driving  upon  the  route 
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as  they  did.  Presumably  they  were  men  of  intelligence,  and  could 
easily  see  and  appreciate  the  danger  of  allowing  the  load  on  the  truck 
to  come  in  contact  with  a  live  trolley  wire.  They  were  constantly 
warned  to  keep  to  the  right  of  the  road,  where  the  clearance  was  suffi- 
cient to  enable  them  to  pass  without  touching  the  wire ;  but,  notwith- 
standing these  warnings,  in  order  to  pass  an  exceedingly  dangerous 
point  in  the  road  at  the  curve  at  the  top  of  Bay  street,  they  swung 
their  horses  and  their  truck  onto  the  car  track  out  of  the  roadway,  so 
that  the  highest  point  of  the  derrick  came  in  contact  with  the  feed 
wire,  and  in  this  way  the  accident  was  caused.  Obviously  the  acci- 
dent was  caused  through  the  want  of  care  on  the  part  of  plaintiff's 
servants  in  going  around  this  curve.  The  evidence  shows  that  they 
appreciated  the  danger,  but  notwithstanding  this  they  went  on.  With 
the  danger  thus  imminent  and  obvious,  they  were  bound  to  stop  rather 
than  risk  the  danger  by  proceeding.  Instead  of  doing  this  they  took 
the  risk,  went  on,  and  the  accident  happened — ^not  through  any  fault 
of  the  defendant,  but  through  their  own  fault. 

Judgment  and  order  reversed,  with  costs,  and  complaint  dismissed^ 
with  costs.    Order  filed.    All  concur. 


(173  App.  Dlv.  680) 

BERGER  v.  BURDEN  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  COBPOBATIONB    ^=:»320(3) — OFFICKBS — LlABZLITT   TO    MSMBEBS — ShABJCHOLD- 

eb'b  Right  to  Sue. 

A  stockholder  cannot  require  a  director  to  account  to  him  for  wrong- 
fully disposing  of  the  corporation's  assets,  for  only  the  corporationp  or  its 
receiver,  Is  entitled  to  such  an  accounting. 

(Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1428;  Dec. 
Dig.  <g=5>320(3).] 

2.  CoBPOBATioNS    «=s>320(2) — Officers — Liability   to    Members — Right   to 

Sue. 

Plaintiff  cannot  maintain  a  stockholder's  suit  against  a  corporation's 
officers,  where  no  stock  has  been  issued,  although  the  certificate  of 
incorporation  was  filed  and  business  had  been  done  under  the  corporate 
name  for  several  months. 

lEd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  1427 ;  Dea 
Dig.  «5=»320(2).] 

3.  Corporations  «=»d9(2) — Capital  Stock — Power  to  Issue. 

Under  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  t  55,  a  corporation 
can  only  issue  stock  in  return  for  payment  in  money,  services,  or  property. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  S  445;  Dec. 
Dig.  «=»99(2).] 

4.  Corporations  «=>320(11) — Officers — ^Liability  to  Members — Sufficien- 

CT  OF  Evidence. 

A  finding  that  plaintiff  paid  for  corporate  stock,  to  be  issued  him,  by 
delivering  certain  secret  formulae  to  the  corporation,  held  against  the 
weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  1437;  Dec 
Dig.  <s=>320<ll).] 

Cs»For  other  cmm  ■••  sanM  topic  it  KBT-NUMBBR  In  aU  Key-Numbored  DIsetU  A  IndoscM 
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6.   GOBPOSATIONS    ^=5>320(11) — OFnCBR^— lilABILITT   TO    MEICBEBS— SUFFICXEN- 

CY  OF  Evidence. 

Evidence  held  to  show  that  certain  formulse  that  plaintiff  was  to  de- 
liver to  the  corporation  were  without  substantial  value,  and  could  not 
constitute  payment  for  an  issue  of  stock,  within  the  meaning  of  Stock 
Corporation  Law,  {  55. 

f Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  1437 ;  Dec 
Dig.  <g=s>320(ll).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nathan  I,  Berger  against  Peter  Burden  and  J.  Russell 
Parker.  From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Frederick  A.  Keck,  of  Brooklyn,  for  appellants. 
Edward  J.  Shumway,  of  New  York  City,  for  respondent 

^  SMITH,  J.  This  is  a  stockholders'  action,  brought  by  one  Berger 
against  Burden  and  Parker,  on  behalf  of  the  National  Architects' 
Bronze  Company;  the  wrong  alleged  being  that  the  defendants  sold 
all  the  property  of  the  company  and  appropriated  the  proceeds. 

It  appears  that  in  August,  1910,  the  plaintiff  and  one  Switzer  called 
on  Burden  and  informed  him  that  the  factory  where  they  were  em- 
ployed had  gone  into  the  hands  of  a  receiver,  suggested  that  he  could 
purchase  it  at  a  bargain  and  run  it  with  their  assistance  at  a  large 
profit,  and  the  parties  thereupon  made  the  following  agreement: 

"Memorandum  of  agreement  made  this  30tb  day  of  August,  1910,  between 
J.  RusseU  Parker,  party  of  the  first  part,  Nathan  I.  Berger,  party  of  the  sec- 
ond part,  and  Andrew  Switzer,  party  of  the  third  part,  witnesseth:  That  for 
and  in  consideration  of  the  sum  of  $1  each  to  the  other  in  hand  paid,  the 
receipt  whereof  Is  hereby  acknowledged,  have  agreed  to  the  following  cove- 
nants and  agreements: 

"First.  The  parties  hereby  agree  to  Incorporate  under  the  laws  of  the  state 
of  New  York,  under  a  suitable  name  and  for  a  capital  stock  to  be  agreed 
upon,  and  to  divide  the  capital  stock  as  foUows:  To  J.  RusseU  Parker  51  per 
cent,  of  the  capital  stock,  Nathan  I.  Berger  35  per  cent,  of  the  capital  stock, 
and  to  Andrew  Switzer  14  per  cent  of  the  capital  stock. 

"Second.  The  said  Parker  agrees  to  transfer  and  deUver  all  goods,  chat- 
tels, machinery,  and  fixtures  purchased  this  day  by  him  from  Ralph  Folk, 
receiver  of  the  Architects*  Standard  Bronze  Company  to  the  newly  organized 
corporation  for  the  said  51  per  cent 

"Third.  The  minutes  and  by-laws  of  said  corporation  to  be  mutually  agreed 
upon  by  the  parties  hereto.  The  said  by-laws  to  provide  for  a  directorate  of 
four. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  the  day 
&  year  first  above  written. 

"Andrew  Switzer.  [L.  S.] 
"Nathan  I.  Berger.  [L.  S.) 
"J.  RusseU  Parker,    [L.  S.] 

"Per  Peter  Burden,  Agt 

"In  the  presence  Qf  • 

In  pursuance  of  this  agreement  Burden  bought  the  factory  for 
$2,100,  turned  it  over  to  the  corporation,  and  commenced  the  opera- 
tor otlier  ca&es  see  same  topic  A  KET-NUMBER  in  all  Kej-Numbered  Digests  &  IndeacM 
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tion  of  the  business  under  the  corporate  name,  with  the  assistance  of 
Berger  and  Switzer,  who  received  salaries  of  $50  and  $35  a  week, 
respectively.  He  also  advanced  $2,900  for  working  capital  and  made 
further  advances,  which  sums  were  to  be  repaid  to  him  from  earnings 
of  the  company,  taking  a  note  therefor  for  $5,853.79,  dated  October 
10,  1907,  payable  to  Burden  &  Co.,  '*for  moneys  advanced  and  loaned 
to  the  National  Architects'  Bronze  Company,"  and  signed  by  "Peter 
Burden,  President,  Andrew  Switzer,  and  Nathan  Berger."  • 

The  contention  of  the  defendants  is  that  the  plaintiflf  and  Switzer 
were  out  of  employment,  and  came  to  the  defendant  Burden,  and 
induced  him  to  make  the  agreement  set  forth,  representing  to  him 
that  they  could  do  a  business  of  $2,000  a  week  and  make  thereon  a 
net  profit  of  50  per  cent. ;  that  as  a  part  of  the  agreement  it  was  stip- 
ulated between  them  that  the  money  should  be  advanced  and  the  ex- 
periment made,  and  if  successful  the  corporation's  stock  should  be 
divided  in  the  proportion  specified  in  said  agreement  and  the  business 
continued;  that  the  experiment  was  made  for  two  months,  but  that, 
instead  of  making  a  profit,  the  business  was  run  at  a  substantial  loss, 
so  that  the  incorporation  was  abandoned  and  the  stock  never  de- 
livered, and  that  the  defendant  Burden  lawfully  resumed  possession 
of  the  property,  which  he  had  turned  over  for  the  purposes  of  the 
experiment,  and  sold  the  same,  and  is  not  liable  either  to  the  plaintiff 
individually  or  to  the  corporation  for  his  acts. 

[1,2]  In  the  eleventh  paragraph  of  plaintiff's  complaint  it  is  al- 
leged that  this  action  is  brought  by  plaintiff  "as  director,  secretary, 
general  manager,  and  stockholder  of  said  defendant  National  Archi- 
tects' Bronze  Company,  and  on  behalf  of  said  company  and  of  the 
stockholders  thereof  who  will  come  in  and  pay  their  share  of  the  ex- 
pense of  this  suit." 

The  judgment  in  the  action  requires  the  defendants  to  account  to 
the  plaintiff  individually.  If  this  be  a  stockholders'  action,  this  judg- 
ment is  clearly  irregular,  and  the  defendants  should  be  required  to 
account  only  to  the  corporation  or  a  receiver  to  be  appointed.  But 
the  difificulty  in  my  judgment  lies  in  the  fact  that  the  plaintiff  is  not 
a  stockholder.  While  3ie  certificate  of  incorporation  was  filed  and 
business  was  done  for  two  months  under  the  corporate  name,  no  stock 
was  in  fact  ever  signed  or  issued.  This  is  not  a  case  of  stock  once 
issued,  which  has  not  in  form  been  transferred  to  one  who  claims 
to  be  a  stockholder.  It  is  the  case  of  an  uncompleted  incorporation 
with  stock  wholly  unissued,  and  until  plaintiff  can  have  issued  to  him 
the  stock  to  which  he  claims  he  is  entitled  he  has  no  standing  to  pro- 
ceed in  behalf  of  himself  or  of  the  other  stockholders  in  an  action 
to  compel  an  accounting  to  the  corporation. 

[3,  4]  Nor  has  plaintiff  shown  himself  entitled  to  receive  the  stock 
stipulated  for  in  the  agreement  By  section  55  of  the  Stock  Corpo- 
ration Law  no  stock  can  be  issued,  except  for  services  actually  ren- 
dered or  for  property  of  equal  value  actually  transferred.  There  is 
no  claim  that  Berger's  stock  was  to  be  issued  for  services  rendered, 
but  it  is  claimed  that  it  was  to  be  issued  for  certain  secret  formulae 
to  be  transferred  to  the  corporation.     The  trial   court  has  in  his 
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formal  decision  found  that  these  formulae  were  delivered;  but  this 
finding  is  clearly  against  the  weight  of  evidence.  The  defendant  Bur- 
den and  his  son  both  swear  to  the  contrary ;  the  purchaser  from  Bur- 
den of  this  property  swears  that  no  such  formulse  were  found  among 
the  papers  transferred ;  Werblin,  the  confidential  man  of  the  plaintiflf, 
swears  that  no  such  formulae  were  delivered  to  him.  While  in  the  de- 
cision it  is  found  that  such  formulae  were  delivered,  in  response  to 
deferitiant's  request  the  court  found: 

"(27)  The  defendants  Burden  and  Parker  never  received  from  Berger  any 
formulffi  for  any  process  of  manufacture  of  any  kind." 

This  finding  is  clearly  inconsistent  with  the  testimony  of  Berger, 
and  is  consistent  with  the  testimony  of  the  defendant,  and,  in  our 
judgment,  with  the  weight  of  the  evidence. 

[5]  But  there  is  another  difficulty  here.  The  weight  of  the  evidence 
is  to  the  effect  that  there  were  no  secret  formulae,  such  as  to  constitute 
a  separate  property  of  value.  This  is  distinctly  sworn  to  by  two  wit- 
nesses in  behalf  of  the  defendant.  After  the  property  was  sold  to 
Lebowitz,  Berger  remained  with  him  about  a  week.  Thereafter  the 
same  goods  were  manufactured  by  others  without  any  pretense  that 
any  formulae  were  transferred.  The  evidence  of  the  vendor  of  the 
chemicals  used  in  this  process  is  to  the  effect  that  the  process  is  not 
a  secret  one,  but  is  used  by  five  or  six  different  concerns  who  manufac- 
ture the  same  goods.  This  evidence  is  not  denied  by  plaintiff.  The 
process  is  called  the  galvano  plastic  operation,  which  is  a  common 
process  that  has  been  known  for  100  years.  It  is  true  that  there  are 
slight  modifications  used  in  the  process  by  each  operator,  as  each 
kitchen  cook  will  use  a  slightly  different  mixture  in  her  compounds. 
There  is  no  evidence  in  the  case,  however,  that  there  is  any  such  varia- 
tion from  the  general  formulae  as  to  constitute  any  secret  process 
which  was  of  substantial  value  to  this  corporation.  That  no  substan- 
tial value  was  contemplated  to  be  delivered  by  this  plaintiff  to  the  cor- 
poration is  confessed  by  the  acts  of  Werblin,  the  confidential  adviser 
of  the  plaintiff,  and  his  witness  upon  the  stand,  to  the  effect  that,  while 
the  agreement  provided  that  51  shares  should  go  to  Burden  and  the  re- 
maining 49  to  Berger  and  Switzer,  nevertheless  it  was  arranged  that 
97  of  the  shares  of  stock  should  be  made  out  directly  to  Burden,  and 
that  Berger  and  Switzer  should  procure  their  stock  to  be  assigned 
from  Burden.  This  arrangement  is  only  explained  by  the  knowledge 
that  no  value  was  given,  either  by  Berger  or  Switzer,  for  this  stock, 
within  section  55  of  the  Stock  Corporation  Law. 

We  have  here,  then,  two  workmen  out  of  employment,  both  of  them, 
if  you  please,  skilled  workmen.  Upon  their  representation  to  a  third 
party  with  capital  that  money  can  be  made,  a  plant  is  purchased  for 
about  $2,000;  $5,800  is  further  advanced  to  begin  the  operation,  which 
in  two  months  demonstrates  that  no  profit  can  be  made.  After  the 
loss  by  this  third  party  of  his  $5,800  invested,  it  is  claimed  tfiat  he 
should  give  49  per  cent,  of  the  value  of  the  plant  that  he  has  furnished 
to  the  parties  who  induced  him  to  try  the  experiment.  The  equities 
are  all  with  the  defendants,  and  the  plaintiff  should  not  be  allowed  to 
recover,  except  upon  a  clear  showing  of  right. 
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The  JTjdgmcnt  should  therefore  be  reversed  upon  the  law  and  facts, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

The  findings  of  fact  of  which  this  court  disapproves  are  the  third, 
tenth,  eleventh,  fourteenth,  fifteenth,  seventeenth,  twentieth,  and  twen- 
ty-fourth.   All  concur. 

PAGE,  J.  I  concur  in  the  reversal  of  the  judgment  and  the  grant- 
ing of  a  new  trial  on  the  following  grounds : 

The  judgment  directs  the  defendants,  including  the  defendant  cor- 
poration, '*to  account  to  Nathan  I.  Berger,  the  plaintiff,  for  the  value 
of  the  property  and  assets  and  good  will  as  a  going  concern  of  the 
defendant  National  Architects'  Bronze  Company  as  of  November  15, 
1910,  and  for  all  damage  sustained  by  the  plaintiff,  Nathan  I.  Berger, 
by  reason  o£  the  unlawful  transfer  of  the  aforesaid  property,  assets, 
and  good  will  of  the  defendant  National  Architects'  Bronze  Company." 

This  relief,  which  is  the  only  relief  granted  by  the  judgment,  the 
plaintiff  certainly  could  not  obtain  in  a  derivative  cause  of  action,  such 
as  the  complaint  purports  to  set  forth.  In  such  a  cause  of  action  the 
directors  can  only  be  compelled  to  account  to  the  corporation  and  to 
no  one  else,  and  tiie  rights  of  the  plaintiflF  as  a  stockholder  individually 
are  not  in  issue.  The  plaintiflF,  in  the  light  of  certain  allegations  of 
the  complaint,  on  the  other  hand,  might  have  a  cause  of  action  against 
the  defendants  for  breach  of  his  contract  with  them  to  form  a  corpo- 
ration and  engage  in  the  business  of  metalizing.  The  plaintiff  and  the 
learned  trial  court  have  apparently  confused  these  two  causes  of  action 
in  one,  and  created  a  result  which  it  is  impossible  to  sustain  on  any 
theory. 


^174  App.  Div.  15) 

HOSE  ▼.  BRISTOIi. 

(Snpreme  Court,  AppeHate  Division,  Blrst  Department    July  10,  1916.) 

1.  Pleading  ^=>8t7)— Conclusions  of  Law — Repudiation  of  Contract. 

An  allegation  In  an  action  for  breach  of  contract  that  defendant  re- 
pudiated the  contract  is  merely  a  conclusion,  and  Its  denial  raises  no 
triable  issue. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  §  18;  Dec.  Dig. 
<S=>8(7).] 

-2.  INSUBANCB   ^S985 — AGENTS — EMPLOYMENT — ACTION   FOB   BbBAOH — ISSUES — 

Denial  of  Immaterial  Matters. 

In  an  action  for  breach  of  contract  of  employment  as  Insurance  agent, 
allegations  that  plaintiff  compiled  with  all  the  rules  and  regulations  of 
the  insurance  company  and  the  laws  of  the  state  of  New  York  prior  to 
the  reyocation  of  his  license  are  not  put  in  Issue  by  a  denial,  where 
there  is  no  claim  that  plaintiff  was  discharged  for  any  violation  of  such 
rules  or  laws. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  115;  Dec.  Dig. 
«=»85.] 

3.  Insurangb  ^=»85 — Agents— Employment  Contract— Action  fob  Breach 
— ^Issues. 

In  an  action  for  breach  of  a  contract  of  employment  as  insurance  agent, 
the  allegations  of  the  reply  denying  that  the  contract  was  entered  Into 
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subject  to  tbt  Iimuraiioe  Law  of  the  state,  raised  no  Issne,  since  it  must 
be  assumed  that  the  parties  contracted  with  reference  to  the  Insurance 
Law  as  it  stood  at  the  time  the  contract  was  made. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Gent.  Dig.  I  115;  Dec  Dig, 
«=»85.] 

4.  Contracts  ^=»167 — Conbtbuction — ^E^bovisions  of  Law. 

A  contract  is  presumed  to  have  been  made  with  reference  to  all  exist- 
ing laws  relating  thereto  or  to  the  subjectrmatter  thereof,  and  those 
laws  enter  into  the  contract  and  define  and  determine  it. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  $  750 ;  Dec.  Dig. 
<©=»167.] 

5.  Insurance  ^=>85  —  Agents  —  Employment  —  Breach  —  Cancellation  of 

Plaintiff's  License. 

That  defendant  maliciously  caused  plaintiff's  agency  license  to  be 
canceled,  thus  making  performance  of  the  contract  impossible,  did  not 
constitute  a  breach  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  I  115;  Dec.  Dig. 
«=»85.] 

8.  Insurance  ^=^85 — Agents — Breach  of  Contract — Impossibilitt  of  Per- 
formance BT  All  Defendants.  ^ 

Where  an  insurance  agent's  license  was  canceled  by  the  state  insurance 
commissioner  and  performance  of  an  agency  contract  was  thus  rendered 
impossible,  such  agent  could  not  maintain  an  action  for  breach  of  con- 
tract ;  performance  thereof  being  forbidden  by  Penal  Law  (Consol.  Laws, 
c  40)  §  1192,  after  revocation  of  plaintiff's  license. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {  115 ;  Dec.  Dig. 
<©»85.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Bernard  R.  Rose  against  John  I.  Bristol.  From  an  order 
denying  a  motion  for  judgment  on  the  pleadings,  defendant  appeals. 
Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

James  C.  Foley,  of  New  York  City,  for  appellant. 
Harold  H.  Bowman,  of  New  York  City,  for  respondent. 

DAVIS,  J.  The  court  at  Special  Term  denied  defendant's  motion 
for  judgment  on  the  pleadings.  The  pleadings  consist  of  a  complaint, 
answer,  and  reply.  The  action  is  brought  to  recover  $200,000  damages 
for  a  breach  of  contract  of  employment. 

On  or  about  January  11,  1907,  the  plaintiff,  then  being  duly  licensed 
by  the  superintendent  of  insurance  of  the  state  of  New  York  to 
solicit  insurance  as  an  agent  of  the  Northwestern  Mutual  Life  Insur- 
ance Company,  entered  into  a  written  agreement  with  the  defendant, 
as  general  agent  of  the  insurance  company,  whereby  defendant  employ- 
ed the  plaintiff  to  work  for  him  as  subagent  for  a  term  beginning 
January  11,  1907,  and  ending  December  31,  1916,  and  agreed  to  pay 
him  for  the  services  rendered  certain  commissions  and  renewal  com- 
missions. The  plaintiff  continued  to  work  for  defendant  until  about 
the  7th  day  of  July,  1914.  On  or  about  this  latter  date  the  plaintiff's 
license  was  revoked  by  the  superintendent  of  insurance,  after  which,  it 
is  conceded,  the  plaintiff  could  not  lawfully  solicit  business  as  an 
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agent,  or  otherwise  carry  out  the  terms  of  the  agreement  with  de- 
fendant, nor  could- the  defendant  lawfully  receive  applications  from 
the  plaintiff,  or  otherwise  carry  out  his  part  of  the  contract.  On 
January  11,  1907,  the  date  of  the  contract,  the  Insurance  Law  of  this 
state  forbade  the  plaintiff  to  solicit  or  accept  applications  for  insurance 
without  first  procuring  from  the  superintendent  of  insurance  a  cer- 
tificate of  au&ority  or  license,  and  by  subsequent  amendments  life 
insurance  companies  and  their  agents  were  forbidden  to  pay  any 
form  of  compensation  to  any  person  for  services  in  obtaining  new 
insurance,  unless  such  person  shall  have  first  procured  a  certificate 
of  authority  from  the  superintendent  of  insurance.  Thus  both  plain- 
tiff and  defendant  concede  that  the  law  of  the  state  has  made  the  con- 
tract impossible  of  fulfillment. 

The  plaintiff,  however,  contends  that,  although  the  law  has  made  it 
impossible  to  carry  out  the  terms  of  the  contract,  nevertheless  the 
defendant  is  liable  on  his  absolute  undertakinj^  that  the  plaintiff  should 
remain  defendant's  agent  during  the  term  of  the  contract,  unless  his 
agency  was  terminated  by  the  company  for  one  of  the  causes  mention- 
ed in  the  contract  The  revocation  oi  plaintiff's  license  is  not  one  of 
those  specified  causes.  On  the  other  hand,  the  defendant  claims  that 
the  contract  was  entered  into  with  reference  to  the  existing  law  of  the 
state,  and  the  law  having  forbidden  the  plaintiff  to  solicit  insurance 
without  a  license,  and  likewise  the  defendant  to  accept  applications 
from  or  to  pay  commissions  to  a  person  not  licensed  as  an  agent,  and 
having  made  it  a  criminal  offense  under  Penal  Law,  §  1192,  for  either 
party  to  carry  out  the  contract,  he  was  not  liable  as  for  a  breach 
thereof. 

The  complaint  contains  13  paragraphs.  The  defendant  admits  the 
allegations  contained  in  the  first,  second,  fourth,  fifth,  sixth  and  sev- 
enth. He  also  admits  all  of  the  allegations  of  paragraph  third,  except 
the  allegation  that  plaintiff's  license  continued  in  force  until  revoked 
at  the  instance  of  the  insurance  company  on  or  about  July  6,  1914. 
This  allegation  is  denied  in  the  answer ;  but  this  denial  raises  no  issue, 
because  the  law  requires  the  license  to  be  issued  yearly,  and,  indeed, 
the  plaintiff  so  alleges  in  the  fourth  paragraph  of  his  reply. 

[1]  The  defendant  also  admits  all  of  the  allegations  of  paragraph 
eighth  of  the  complaint,  except  the  allegation  tlSit  he  repudiated  the 
contract.  This  latter  allegation  is  merely  a  conclusion,  and  its  denial 
raises  no  issue  to  be  tried.  In  fact,  it  appears  from  the  reply  that  the 
"repudiation"  referred  to  was  the  refusal  of  the  defendant  to  accept 
applications  from  the  plaintiff  because  of  the  revocation  of  plaintiff's 
license  by  the  superintendent  of  insurance. 

[2]  The  defendant  also  admits  all  of  the  allegations  of  the  ninth 
paragraph  of  the  complaint,  except  the  allegations  that  plaintiff  com- 
plied with  all  of  the  rules  and  regulations  of  the  company  and  the  laws 
of  the  state  down  to  July  7,  1914  (the  date  of  the  revocation  of  his 
license),  and  that  plaintiff's  income  from  his  business  was  an  increasing 
income.  These  latter  allegations  are  denied;  but  this  denial  raises 
no  issue,  as  there  is  no  claim  that  plaintiff  was  discharged  for  any 
violation  of  the  rules  of  the  company  or  of  the  laws  of  the  state.  If 
leON.Y.S.— 22 


Digitized  by 


GooQle 


338  leO  NBW  YORK  SUPPLEMENT  (Sup.  Ct 

the  truth  of  these  allegations  had  been  admitted  or  proved,  in  the 
view  we  take  of  the  reason  why  defendant  refused  to  go  on  with  the 
contract,  it  would  not  help  the  plaintiflF,  as  these  allegations  are  wholly 
immaterial. 

And  the  same  may  be  said  of  the  denials  of  paragraphs  tenth  and 
eleventh.  In  these  paragraphs  the  plaintiff  alleges  that  the  contract 
was  entered  into  subject  to  and  governed  by  a  well-known  and  in- 
variably recognized  custom  by  virtue  of  which  agents  who  had  served 
acceptably  were  entitled  to  a  renewal  of  their  contracts  at  their  ex- 
piration, so  that  plaintiff  would  be  entitled  to  a  renewal  of  his  con- 
tract at  its  expiration.  These  allegations  are  immaterial,  and  the 
denial  of  them  creates  no  issue,  unless  the  defendant  is  held  to  be 
liable  under  the  terms  of  his  contract,  notwithstanding  both  parties 
were  forbidden  by  law  to  perform  it. 

Defendant  also  denies  the  allegations  of  the  twelfth  paragraph. 
This  paragraph  is  as  follows: 

"Twelfth.  That  on  or  about  the  7th  day  of  July,  1914,  whUe  said  agree- 
ment, 'Exhibit  A,'  as  modified,  was  in  full  force  and  effect,  defendant  broke 
his  said  contract  with  plaintiff,  and,  without  right  or  cause,  ^  discharged 
plaintiff  from  his  said  employment,  and  thereafter  refused  to  accept  any  fur- 
ther applications  for  Insurance  in  said  the  Northwestern  Mutual  life  Insur- 
ance Company  from  plaintiff,  or  to  be  in  any  respect  bound  by  any  of  the 
terms  of  his  said  agreement  with  plaintiff,  'Exhibit  A,'  as  so  modified,  by  de- 
fendant to  be  kept  and  performed.  That  by  reason  thereof  plaintiff  has  been 
deprived  of  the  benefit  of  his  said  contract  with  defendant,  as  modified,  and 
of  the  right  to  the  renewal  thereof,  and  of  the  means  of  earning  hla  living 
thereunder,  to  his  damage  in  the  sum  of  two  hundred  thousand  dollars 
($200,000)." 

The  sense  in  which  the  word  "discharged"  is  used  in  this  allegation 
is  shown  by  the  seventh  paragraph  of  Sie  reply,  where  the  plaintiff 
states  that  the  cause  of  his  ceasing  to  be  a  subagent  of  the  defendant 
was  the  revocation  of  his  license,  maliciously  brought  about  by  the 
insurance  company.    This  denial,  therefore,  raises  no  issue  to  be  tried. 

If  we  examine  now  the  affirmative  defense  and  the  reply,  a  similar 
absence  of  material  issues  will  appear.  This  defense  is  contained 
within  paragraphs  IX  and  X  of  the  answer,  and  is  substantially  as 
follows :  That  the  contract  in  question  was  entered  into  by  the  plain- 
tiff and  the  defendant,  subject  to  and  limited  as  to  its  continuance  by 
the  provisions  of  the  Insurance  Law  of  the  State  of  New  York  (Con- 
sol.  Laws,  c.  28),  which  provided,  among  other  things,  that  no  person 
should  solicit  or  obtain  applications  for  life  insurance  in  any  life  in- 
surance company  unless  he  was  at  the  time  of  such  solicitation  and 
of  obtaining  such  applications  a  duly  licensed  agent  of  such  company 
under  a  license  issued  by  the  superintendent  of  insurance  of  the  state 
of  New  York ;  and  the  said  law  further  prohibited  all  life  insurance 
companies  and  all  agents  of  such  companies  from  receiving  applica- 
tions for  life  insurance  and  from  paying  any  commissions  or  other 
compensation  for  such  applications  to  persons  who  were  not  at  the 
time  duly  licensed  agents  of  the  company  for  and  in  behalf  of  which 
such  applications  had  been  obtained.  That  on  the  7th  day  of  July, 
1914,  the  plaintiff  was  not  a  duly  licensed  agent  of  the  Northwestern 
Mutual  Life  Insurance  Company,  and  did  not  on  said  date  or  at  any 
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time  thereafter  hold  a  license  from  the  superintendent  of  insurance  of 
the  state  of  New  York  authorizing  him  as  agent  to  solicit  applications 
for  life  insurance  in  said  company,  and  that  he  could  not,  on  and  after 
the  said  7th  day  of  July,  1914,  lawfully  solicit  or  obtain  applications 
for  life  insurance  in  the  said  company,  and  that  the  defendant  could 
not  upon  the  said  7th  day  of  July,  1914,  nor  at  any  time  thereafter, 
lawfully  receive  from  the  plaintiff  any  such  applications  for  life  in- 
surance in  the  said  life  insurance  company.  That  on  the  said  7th  day 
of  July,  1914,  and  at  all  times  thereafter,  the  plaintiff  herein  was  pro- 
hibited by  section  1192  of  the  Penal  Law  of  the  state  of  New  York 
from  soliciting  or  procuring  applications  for  life  insurance  in  the  said 
the  Northwestern  Mutual  Life  Insurance  Company,  imless  he  held  a 
license,  and  that  by  reason  of  the  force  and  effect  of  the  said  statutes, 
and  by  reason  of  the  cancellation  of  the  plaintiff's  license,  which  was 
effected  without  any  act  or  procurement  and  without  prior  knowledge 
or  privity  of  this  defendant,  the  contract  had  been  made  impossible 
of  performance  without  any  act  or  fault  of  this  defendant. 

[3,  4]  The  first  paragraph  of  the  reply  simply  denies  the  allegation 
in  paragraph  IV  of  the  answer  that  the  contract  was  entered  into  sub- 
ject to  the  Insurance  Law  of  the  state,  and  the  second  paragraph  makes 
denial  of  the  same  allegation  contained  in  paragraph  X  of  the  answer. 
These  denials  raise  no  issue  to  be  tried.  It  must  be  assumed  here  that 
the  parties  contracted  with  reference  to  the  Insurance  Law  as  it  stood 
at  the  time  the  contract  was  made.  Labaree  v.  Grossman,  100  App. 
Div.  499,  503,  92  N.  Y.  Supp.  565,  affirmed  without  opinion  184  N.  Y. 
586,  77  N.  E.  1189.  As  was  said  by  Justice  Page  in  the  case  of  Ward 
V.  Union  Trust  Co.,  recently  decided  by  this  court  and  reported  in 
159N.Y.  Supp.  54,  56: 

"When  parties  enter  into  a  contract,  they  are  presumed  to  have  in  mind 
all  the  existing  laws  relating  thereto  or  to  the  subject-matter  thereof.  Those 
laws  enter  into  the  contract  and  define  and  determine  it" 

In  paragraph  III  of  the  reply  the  plaintiff  also  denies'the  last  para- 
graph of  X  of  the  answer,  which  is  as  follows : 

'That  by  reason  of  the  force  and  effect  of  the  said  statutes,  and  by  reason 
of  the  canceUation  of  the  plaintiff's  Ucense,  which  was  effected  without  any 
act  or  procurement  or  without  prior  knowledge  or  privity  of  this  defendant, 
the  said  contract.  Exhibit  A,  has  been  made  impossible  of  performance  with- 
out any  act  or  fault  of  this  def endant** 

[6]  Nevertheless  the  reply  sets  up  the  very  statute  which  made  per- 
formance of  the  contract  impossible,  and  it  nowhere  alleges  that  the 
cancellation  of  plaintiff's  license  was  procured  by  the  defendant  or 
through  his  instrumentality.  On  the  contrary,  responsibility  for  the 
revocation  of  the  license  is  placed  by  the  plaintiff  upon  the  insurance 
company  itself.  ^  For  instance,  in  paragraph  seventh  of  the  reply  we 
find  the  allegation  that  the  insurance  company  maliciously  caused 
plaintiff's  license  to  be  revoked,  and  thus  made  it  impossible  for  plain- 
tiff and  defendant  alike  to  carry  out  the  contract.  And  furthermore, 
in  view  of  this  latter  allegation,  it^  is  quite  apparent  that  defendant's 
denial  of  the  allegation  of  the  complaint  that  defendant  unlawfully 
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broke  his  contract  and  discharged  the  plamtiflF  is  not  a  denial  which 
raises  any  issue  of  fact,  for  upon  these  pleadings  it  clearly  appears, 
not  that  the  contract  was  broken  and  the  plaintiff  discharged  by  de- 
fendant, but  that  the  law  forbade  its  performance.  Moreover,  even  if 
the  defendant  had  improperly  caused  the  cancellation  of  plaintiff's  li- 
cense, it  is  doubtful  if  that  act  would  have*  constituted  a  breach  of  the 
contract.  Such  conduct  on  defendant's  part  might  render  him  liable 
for  damages  in  some  other  cause  of  action,  but  not  in  the  one  at  bar. 

The  reply  further  alleges  that  the  insurance  company  maliciously 
caused  plaintiff's  license  to  be  canceled,  and  thus  made  the  contract 
impossible  of  performance  by  both  parties,  because  of  plaintiff's  well- 
known  criticism  of  the  company's  methods,  and  with  a  desire  of  the 
company  to  be  revenged  upon  plaintiff,  and  that  defendant  fully  co-* 
operated  with  plaintiff  in  making  these  criticisms,  and  that,  had  it  not 
been  for  the  aid  thus  given  by  defendant,  plaintiff's  inability  to  per- 
form the  contract  would  not  have  arisen.  Assuming  the  truth  of  these 
allegations,  it  is  quite  obvious  that  they  constitute  no  breach  of  the 
contract  in  question. 

The  reply  also  sets  forth  the  Insurance  Law  of  the  state  requiring 
the  possession  of  a  license  as  a  prerequisite  of  doine  business  as  agent, 
defendant's  knowledge  of  this  law  at  the  time  of  the  execution  of  the 
contract,  the  fact  that  the  contract  specified  the  conditions  under  which 
the  contract  could  be  canceled,  the  fact  that  the  contract  contained  no 
provision  releasing  the  defendant  from  the  obligation  to  perform  in 
case  plaintiff's  license  should  be  revoked  at  the  instance  of  die  com- 
pany, and  the  fact  that  the  contract  was  not  terminated  for  any  cause 
enumerated  therein,  or  for  any  misconduct  of  the  plaintiff,  but  because 
of  the  malicious  act  of  the  insurance  company. 

[8]  Under  these  allegations  it  is  sought  to  hold  the  defendant  upon 
the  theory  that  he  warranted  and  agreed  that  the  company  would  re- 
tain plaintiff  as  its  agent  for  ten  years,  except  under  the  conditions 
specified  in  the  contract,  although  the  act  of  the  company  in  causing 
the  cancellation  of  plaintiff's  license  was  in  no  way  attributable  to  the 
plaintiff.  This  contention,  we  believe,  is  unsound  in  law  under  the 
circumstances  of  this  case.  There  is  no  provision  in  the  contract 
indicating  in  the  least  degree  that  the  defendant  undertook,  expressly 
or  impliedly,  either  to  procure  a  license  for  the  plaintiff,  or  to  secure 
its  continuation  or  renewal,  or  to  secure  the  continued  approval  of 
the  plaintiff's  agency  by  the  company.  It  is  true,  also,  that  the  contract 
contains  no  provision  that  it  was  to  terminate  when  performance  was 
rendered  impossible  by  the  revocation  of  plaintiff's  license  under  the 
law.  But  such  a  provision  is  not  necessary  to  relieve  the  defendant, 
where,  as  here,  the  contract  is  executory  and  for  personal  services. 
As  was  said  in  the  case  of  Labaree  v.  Grossman,  supra: 

"Stipulations  in  the  contract  against  such  contingencies  are  not  essential 
to  the  reUef  of  the  party  when  performance  is  rendered  impossible." 

These  pleadings  show  that  the  case  at  bar  is  one  in  which  perform- 
ance became  impossible  to  both  parties  under  the  law,  and  not  through 
any  act  or  default  of  the  defendant.  It  is  like  the  case  of  People  v. 
Globe  Mutual  Life  Ins.  Co.,  91  N.  Y.  175,  where  the  appointment  of  a 
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receiver  made  the  agent's  contract  impossible  of  performance,  and 
where  the  court  say  at  page  179: 

"The  state,  by  the  injunction  order  operating  aUke  upon  the  company  and 
its  agents,  paralyzed  the  action  of  both  the  contracting  parties,  so  that 
neither  could  perform  [by  putting]  the  other  in  the  wrong.  Thereupon  the 
company  could  not  refuse,  and  did  not  refuse.  To  put  it  in  the  wrong,  and 
make  it  Uable  for  a  breach,  required  action  on  the  part  of  Mix.  As  a  con- 
dition precedent  he  was  bound  to  show  both  ability  and  readiness  to  perform 
on  his  part.  Shaw  v.  Bepublic  Life  Ins.  CJo.,  69  N.  T.  292;  James  ▼.  Burchell, 
82  N.  Y.  113.  He  could  do  neither.  Performance  by  him  had  become  illegal. 
It  would  have  been  a  criminal  contempt,  and  possibly  a  misdemeanor.  There 
could  be  neither  readiness  nor  ability  to  do  the  forbidden  and  unlawful 
acts." 

And  further  on  the  court  say : 

"What  had  happened  was  a  dissolution  of  the  contract  by  the  sovereign 
power  of  the  state,  rendering  performance  on  either  side  impossible.  And  this 
result  was  within  the  contemplation  of  the  parties,  and  must  be  deemed  an 
unexpressed  condition  of  their  agreement." 

From  this  consideration  of  the  pleadings  in  this  case  we  have  reach- 
ed the  conclusion  that  they  present  no  issues  of  fact,  the  determination 
of  which  in  favor  of  the  plaintiff  would  entitle  him  to  a  judgment 
against  the  defendant. 

The  order  denying  defendant's  motion  for  judgment  on  the  plead- 
ings is  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
granted,  with  $10  costs.    Order  filed.    All  concur. 


(174  App.  Div.  29) 

IHVING  NAT.  BANK  et  al.  t.  GRAY  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

I.  FBAUDUIiBNT  GONVETANOBS  ^=:»208 — ^TbANSAOTTONS  INVALIX)— SOLVENCY  OF 

Gkantob. 

Under  Real  Property  Law  (Consol.  Laws,  c  50)  <{  94,  providing  that 
a  grant  of  realty  is  presumed  fraudulent  as  against  the  creditors,  at 
that  time,  of  a  third  person  paying  the  consideration,  and  unless  fraudu- 
lent intent  is  disproved,  a  trust  results  in  favor  of  the  creditors,  but 
title  vests  in  the  grantee,  and  no  trust  results  in  favor  of  the  person  pay- 
ing the  consideration  unless  the  grantee  takes  the  conveyance  without 
the  consent  and  knowledge  of  the  person  paying  the  consideration,  or,  in 
violation  of  some  trust  purchases  the  property  so  conveyed  with  money 
or  property  of  another,  where  one  who  furnishes  the  consideration  has 
property  conveyed  to  his  wife  or  to  a  corporation,  no  trust  results  in 
favor  of  subsequent  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent.  Dig. 
If  631,  633;   Dec.  Dig.  «=»206.] 

1  CsEDrroBs'  Stnr  ^=»8(1) — Phopebtt  Which  Mat  be  Reacheu — Pleading. 

A  complaint  alleging  the  conveyance  to  defendant's  wife  and  to  a  cor- 
poration of  realty  on  consideration  furnished  by  the  defendant  prior  to 
the  entry  of  judgment  in  favor  of  plaintiffs  against  defendant,  cannot 
be  sustained  as  a  complaint  in  a  Judgment  creditor's  action,  since,  under 
Real  Property  Law,  §  94,  the  defendant  retained  no  interest  in  the  prop- 
erty so  conveyed. 

[ijd.  Note.— For  other  cases,  see  Creditors'  Suit,  Cent  Dig.  ||  12-18,  23, 
28-30,  di,  de^U);   Dec  Dig.  <&;s>8(l).] 
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3.  Pleading  ^s»8(15) — ^Fobic  of  Aixegations — Mattebs  or  Faot  ob  Gonclu- 

SIGNS. 

Where  a  defendant  without  consideration  had  conveyances  made  ta 
his  wife  and  to  a  company  while  he  had  no  creditors,  allegations  that 
these  acts  were  performed  with  intent  to  hinder  and  delay  creditors  are 
conclusions  of  law  only. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  {  28%;  Dec. 
Dig.  <©»8(15).] 

4.  Pleading  <©=5>8(11)— Form  or  Allegations— Conclusions  of  Pleadeb. 

Allegations  that  defendant  is  the  sole  beneficial  owner  of  realty  and 
personalty,  record  title  of  which/  is  in  defendant's  wife  and  a  corpora- 
tion, all  of  which  was  acquired  with  consideration  furnished  by  defend- 
ant, and  that  the  property  is  held  by  the  wife  and  the  company  for  bis 
use  and  benefit  and  subject  to  bis  control  and  disposal,  are  statements  of 
legal  conclusions  only,  from  which  no  inference  can  be  drawn  that  there 
existed  any  mutual  secret  agreement  between  husband  and  wife  to  de- 
fraud subsequent  creditors. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {  23;  Dec.  Dig. 
<©=>8(11).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Irving  National  Bank  and  others  against  Lydia  B. 
Gray  and  others.  From  a  judgment  entered  on  decision  dismissing 
the  complaint,  plaintiffs  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

I.  Gainsburg,  of  New  York  City,  for  appellants. 
William  W.  Pellet,  of  New  York  City,  for  respondents. 

DAVIS,  J.  Plaintiffs  bring  this  action  as  judgment  creditors  of 
defendant  Olin  D.  Gray  against  him,  his  wife,  and  the  Gray  Realty  & 
Development  Company,  to  impress  a  trust  upon  certain  real  property 
standing  in  the  name  of  Gray's  wife  and  the  Realty  Company,  for 
which  it  is  alleged  the  judgment  debtor  furnished  the'  consideration 
and  purchase  money.  So  far  as  it  can  be  gathered  from  the  complaint, 
this  consideration  and  purchase  money  were  furnished  by  Gray  prior 
to  the  time  when  the  plaintiffs  became  creditors  of  Gray. 

At  the  opening  of  the  trial  the  court  gfranted  the  motion  to  dismiss 
the  complaint  on  the  ground  that  it  failed  to  state  facts  constituting  a 
cause  of  action.  The  complaint  takes  up  38  pages  of  the  printed 
record.  The  first  22  paragraphs  relate  to  the  corporate  character  of 
the  plaintiffs  and  the  defendant  company,  the  recovery  of  various 
judgments  against  defendant  Olin  D.  Gray,  and  the  issuance  and  re- 
turn of  executions  on  said  judgments.  There  are  no  allegations  as 
to  when  the  causes  of  action  upon  which  these  judgments  were  ren- 
dered arose;  but  it  does  appear  that  the  earliest  judgment  was  ren- 
dered July  29,  1914,  and  that  the  other  judgments  referred  to  were 
entered  after  that  date.  Thus,  at  the  time  the  various  conveyances 
were  made  and  the  consideration  therefor  furnished  by  Gray,  the 
plaintiffs  were  not  creditors  of  the  defendant  Olin  D.  Gray,  nor  does 
it  appear  that  at  that  time  there  were  any  other  creditors  of  Gray.  The 
next  10  paragraphs  are  to  the  effect  that  from  a  period  antedating  1900 
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and  up  to  June,  1910,  Gray  controlled  the  Gray  Lith(^raphing  Com- 
pany ;  that  its  business  was  very  profitable ;  that  he  drew  large  sums 
from  it  for  his  own  use;  that  he  sold  the  business  in  1910  for  a  large 
sum ;  that  since  the  establishment  of  the  company  Gray  had  given  his 
wife  large  sums  of  money  from  his  income  and  from  his  sales  of  real 
estate,  which  she  deposited  in  banks  in  her  name,  but  for  the  use  and 
benefit  of  Gray;  that  Gray  deposited  part  of  his  income  in  his  own 
name,  and  that  both  Gray  and  his  wife  deposited  large  sums  of  money 
from  Gray's  income  to  the  credit  of  the  defendant  company.  Para- 
graphs 33  to  54  are  to  the  effect  that  from  1900  to  1914  Gray  invested 
the  money  so  deposited  in  real  estate,  placing  the  title  as  a  rule  either 
in  the  name  of  his  wife  or  in  the  name  of  the  company,  which  com- 
pany he  had  organized  in  1908  to  facilitate  his  operations  in  real  es- 
tate ;  that  some  of  the  shares  of  this  conjpany  were  issued  to  his  wife 
for  the  pretended  consideration  from  her  of  premises  40  East  Eightieth 
street,  which  had  been  bought  with  Gray's  money,  although  title  was 
placed  in  his  wife's  name;  that  65  shares  of  the  stock  of  this  com- 
pany were  issued  to  Gray  in  consideration  of  his  transfer  to  it  of 
premises  1045  Madison  avenue,  and  tliat  without  consideration  these 
shares  were  transferred  to  his  wife  to  be  held  for  his  use,  although 
there  is  no  allegation  that  she  agreed  to  hold  them  for  his  use. 

It  also  appears  from  the  complaint  that  all  of  the  foregoing  trans- 
actions took  place  before  the  plaintiffs  had  any  business  transactions 
with  the  defendants  whatever,  and  there  is  no  allegation  that  Gray 
had  any  creditors  or  was  in  failing  circumstances  at  that  time.  Then 
follow  other  allegations  to  the  effect  that  certain  other  pieces  of  real 
estate  were  conveyed  to  Mrs.  Gray,  her  husband  paying  the  considera- 
tion therefor,  among  which  was  No.  133  West  Forty-Second  street, 
which  she  afterwards  sold,  receiving  therefor  large  mortgages  and 
$35,000  cash ;  that  she  afterwards  sold  these  mortgages,  and  that  Gray 
invested  $30,000  of  the  proceeds  of  these  mortgages  in  the  John  J. 
Mitchell  Company,  Incorporated,  and  that  in  1914  this  company,  by 
reason  of  the  fact  that  Gray  was  well  and  favorably  known,  obtained 
large  discounts  from  the  plaintiffs  upon  the  security  and  indorsement 
of  Gray  upon  the  negotiable  paper  of  the  Mitchell  Company,  and  that 
thereafter  the  Mitchell  Company  became  insolvent. 

There  is  no  allegation  that  the  plaintiffs  relied  on  the  credit  thus  es- 
tablished by  Gray,  or  that  he  made  any  representations  regarding  his 
-credit,  or  that  at  the  time  he  became  indorser  the  Mitchell  Company 
was  insolvent,  or  that  any  representation  as  to  its  solvency  was  made 
by  anybody.  Then  there  is  an  allegation  that  the  judgment  debtor. 
Gray,  is  the  sole  and  beneficial  owner  of  the  real  estate  described,  title 
to  which  is  either  in  Mrs.  Gray  or  in  the  Realty  Company;  that  it  was 
all  acquired  with  Gray's  money ;  and  that  the  other  defendants  allowed 
him  to  deal  with  it  as  his  own,  as  a  result  of  which  he  established  a 
large  credit. 

Briefly  this  complaint  alleges  that  Gray  transferred  certain  prop- 
-erty  to  his  wife  and  to  the  Gray  Realty  Company  without  any  con- 
sideration, and  that  certain  other  property  was  paid  for  by  Gray,  but 
that  title  thereto  was  taken  in  the  name  of  his  wife  or  in  tfi^  name  of 
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the  company;  that  these  transfers  stand  in  the  way  of  a  seizure  of 
said  property  by  the  plaintiffs,  and  that  Gray,  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  "conceals  and  denies  ownership" 
of  said  property;  that  by  reason  of  the  fact  that  title  is  not  in  him, 
the  judgments  of  the  plaintiffs  are  prevented  from  becoming  liens 
thereon ;  that  the  property  was  held  by  Mrs.  Gray  and  the  Realty  Com- 
pany for  the  use  and  benefit  of  the  defendant  Gray,  and  that  all  of  the 
defendants  withhold  the  property  with  intent  to  hinder  and  dday  the 
collection  of  the  judgments  of  plaintiffs,  and  that  the  acts  of  the  de- 
fendants are  for  the  purpose  and  with  the  intent  to  hinder,  delay,  and 
defraud  plaintiffs,  and  that  Gray  has  no  other  property.  The  prayer 
for  judgment  asks,  among  other  things,  that  all  of  said  property  be 
decreed  to  be  held  in  trust  for  the  plaintiffs  and  that  defendants  ac- 
count therefor,  etc. 

[  1  ]  The  question  which  is  raised  here  is  whether  plaintiffs  have  the 
right  to  impress  a  trust  upon  this  real  estate  held  by  Mrs.  Gray  and 
the  Realty  Company,  upon  the  mere  allegation  that  the  judgment 
debtor  paid  for  the  property,  and  with  intent  to  hinder  and  delay  his 
creditors  had  title  placed  in  the  names  of  his  wife  or  the  Realty  Com- 
pany, without  any  allegation  that  at  the  time  title  was  taken  the 
plaintiffs  were  creditors  of  the  defendant  Olin  D.  Gray.  The  court 
below  dismissed  the  complaint  on  the  ground  that  the  plaintiffs  do  not 
allege  that  at  the  time  of  the  acts  complained  of  they  were  existing 
creditors,  or  that  the  transfers  were  made  with  intent  to  defraud  sub- 
sequent creditors.  In  coming  to  this  decision  the  court  relied  upon 
section  94  of  the  Real  Property  Law  which  reads  as  follows : 

"A  grant  of  real  property  for  a  valuable  consideration,  to  one  person,  tlie 
consideration  being  paid  by  another,  is  presumed  fraudulent  as  against  the 
creditors,  at  that  Ume,  of  the  person  paying  the  consideration;  and,  unless  a 
fraudulent  intent  is  disproved,  a  trust  results  in  favor  of  such  creditors,  to 
an  extent  necessary  to  satisfy  their  Just  demands;  but  the  title  vests  in  the 
grantee,  and  no  use  or  trust  results  from  the  payment,  to  the  person  paying 
the  consideration,  or  in  his  favor,  unless  the  grantee  either  (1)  takes  the 
same  as  an  absolute  conveyance,  in  his  own  name,  without  the  consent  or 
knowledge  of  the  person  paying  the  consideration ;  or  (2)  in  violation  of  some 
trust,  purchases  the  property,  so  conveyed  with  money  or  property  belonging 
to  another." 

Under  this  section  a  trust  results  only  in  favor  of  creditors  existing 
at  the  time  of  the  transfers,  not  subsequent  creditors,  as  these  plain- 
tiffs were.  Therefore  the  failure  to  allege  the  plaintiffs  were  creditors 
at  the  time  of  the  transfers  prevents  the  plaintiffs  from  recovering 
on  the  theory  of  a  trust  resulting  in  favor  of  the  plaintiffs  under  this 
section. 

Under  the  common  law  the  facts  alleged  in  this  complaint  would 
make  out  a  trust  in  favor  of  the  person  paying  the  consideration  for 
the  conveyance,  and  his  interest  under  this  trust  could  be  seized  and 
sold  under  execution  for  the  benefit  of  existing  or  subsequent  creditors. 
But  since  the  adoption  of  the  Revised  Statutes  (1  R.  S.  728,  §§  51,  52), 
of  which  section  94  of  the  Real  Property  Law  is  a  re-enactment,  the 
common-law  rule  has  been  changed,  so  as  to  prevent  a  trust  under 
such  circumstances  resulting  in  favor  of  the  person  paying  the  con- 
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sideration.  Such  a  trust  now  results  only  in  favor  of  existing  cred- 
itors. It  was  so  held  in  the  case  of  Garfield  v.  Hatmaker,  IS  N.  Y. 
475,  where  the  court  say ; 

"The  resnltlBg  trust  of  tbe  comtaon  law  [In  favor  of  creditors]  is  abrogated 
In  the  most  explicit  terms.  The  person  paying  the  consideration  money  must 
take  the  conyeyance  to  himself,  or  he  can  have  no  legal  or  equitahle  interest 
in  the  land.  *  •  *  There  is  no  interest,  legal  or  equitable,  in  the  debtor, 
and  therefore  nothing  to  which  a  judgment  and  execution  can  attach;  but 
instead  of  this  there  is  a  pure  trust  in  favor  of  the  creditor,  which  the  stat- 
ute impresses  upon  the  legal  estate  in  the  hands  of  the  grantee  in  the  con- 
veyance, and  which  can  be  enforced  in  equity  only.*' 

See,  also,  McCartney  v.  Bostwick,  32  N.  Y.  53 ;  Fagan  v.  McDon- 
nell, 115  App.  Div.  89,  100  N.  Y.  Supp.  641 ;  Binkowski  v.  Moskiewitz, 
144  App.  Div.  161, 128  N.  Y.  Supp.  803;  London  v.  Epstein,  138  App. 
Div.  513,  516,  123  N.  Y.  Supp.  399. 

[2,  3]  Nor  can  the  complaint  be  sustained  as  a  complaint  in  a  judg- 
ment creditor's  acticm.  Under  the  facts  as  pleaded  here  the  judg- 
ment debtor  had  no  interest  of  any  kind  in  the  property  described  in 
the  complaint  which  could  be  reached  in  a  judgment  creditor's  action. 
The  object  of  a  judgment  creditor's  action  is  to  reach  some  interest 
of  the  judgment  debtor  in  the  property.  Here  the  judgment  debtor 
by  virtue  of  section  94  of  the  Real  Property  Law  retained  no  interest 
therein,  and,  as  stated  above,  no  trust  can  be  impressed  upon  the  prop- 
erty, because  it  does  not  appear  that  plaintiffs  were  existing  creditors. 
Niver  v.  Crane,  98  N.  Y.  40.  As  to  the  property  conveyed  by  Gray 
directly  and,  as  alleged,  without  consideration  to  his  wife  or  to  the 
company,  there  can  be  no  doubt  that  they  were  quite  legal  so  long  as 
he  had  no  creditors  at  the  time  and  so  long  as  these  transfers  were 
not  made  to  defraud  subsequent  creditors.  The  complaint  contains 
no  allegations  of  fact  tending  to  support  such  a  claim  of  fraud.  There 
are  allegations  that  certain  acts  (lawful  in  themselves)  were  performed 
with  intent  to  hinder  and  delay  creditors,  but  these  are  conclusions 
of  law  only,  and  cannot  make  unlawful  acts  that  are  perfectly  law- 
ful in  themselves. 

The  case  at  bar  in  principle  is  quite  like  the  case  of  Binkowski  v. 
Moskiewitz,  supra.  In  that  case  Justice  Miller  said  at  page  163  of 
144  App.  Div.,  at  page  805  of  128  N.  Y.  Supp. : 

"We  have  then  the  bare  fact  that  the  said  defendant's  husband,  with  her 
knowledge  and  consent,  paid  the  consideration  and  procured  the  title  to  be 
taken  in  her  name,  for  the  purpose  of  placing  the  property  beyond  the  reach 
of  future  creditors.  No  trust  results  from  such  a  transaction,  and  certainly 
equity  will  not  construct  one." 

[4]  In  one  part  of  the  complaint  we  find  the  following  allegation : 

'That  the  defendant  Olin  D.  Gray  is  the  sole  and  beneficial  owner  of  the 
above-described  real  and  personal  property,  record  title  to  which  is  in  the 
said  Lydla  B.  Gray  and  Gray  Realty  &  Development  CJompany,  all  of  which 
was  acquired  with  the  moneys,  income,  and  profits  of  the  defendant  Olin  D. 
Gray,  directly  or  indirectly." 

And  further  on : 

'That  such  of  the  personal  and  real  property  as  are  now  In  the  possession 
of  said  Lydla  B.  Gray  and  Gray  Realty  &  Development  Company  are  held 
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by  the  said  defendants  for  the  use  and  benefit  of  the  defendant  Olln  D.  Gray, 
and  subject  to  his  control  and  disposal." 

It  has  been  shown  that  these  allegations  will  not  warrant  the  finding 
of  a  resultant  trust  under  section  94  of  the  Real  Property  Law. 
The  suggestion  contained  in  these  allegations  is  that  of  a  secret  agree- 
ment between  defendant  Gray  and  his  wife  to  hold  the  property  for 
his  use  and  benefit  for  the  purpose  of  defrauding  creditors,  present 
and  future ;  but  there  is  no  allegation  of  such  an  agreement.  As  they 
stand,  they  are  statements  of  legal  conclusions  orJy,  from  which  no 
inference  can  be  drawn  properly  that  there  existed  any  mutual,  se- 
cret agreement  between  the  husband  and  wife. 

In  the  Binkowski  Case,  supra,  the  allegation  was : 

''That  the  defendant  Regina  Moskiewltz  had  full  knowledge  of  all  of  the 
facts  connected  with  the  purchase  of  the  said  property,  and  consented  to  and 
did  receive  the  title  thereto,  and  held  the  same  in  trust  for  the  said  Max 
Moskiewlt2,  deceased." 

Referring  to  the  above  allegation  the  court  say : 

"From  that  it  is  to  be  inferred  that  the  said  defendant  had  knowledge  of 
her  husband's  purpose  in  taking  the  conveyance  in  her  name,  and  that  she 
consented  to  and  did  receive  the  legal  title  with  that  knowledge.  It  does  not 
follow,  from  that,  that  she  agreed  to  hold  the  legal  title  in  trust  for  her 
husband.  The  statement  that  she  'held  the  same  in  trust  for  the  said  Max 
Moskiewltz,  deceased,'  is  but  the  statement  of  a  legal  conclusion,  and  does 
not  Justify  the  inference  that  she  agreed  thus  to  hold  the  legal  title." 

The  judgment  is  affirmed,  with  costs.    All  concur. 


(173  App.  Div.  633) 

TIMES  SQUARE  IMPROVEMENT  CO.,  Inc.,  v.  PLBISCHMANN*S  VIENNA 

MODEL  BAKERY,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  liANDLOBD   AND   TENANT   ^=S>123 — LEASE — DeSCBIPTIOIV   OF   PBEHISfiS. 

The  fact  that  vault  space  was  not  specifically  mentioned  in  lease  is  not 
conclusive  that  it  was  not  included  as  a  part  of  the  premises  demised. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H  435, 
436;   Dec.  Dig.  <©=^123.] 

2.  Evidence  <@=>460(5) — Lease — Descbiption  of  Pbehises — Extbaneoub  Evi- 

dence. 

The  fact  thati  vault  space  not  mentioned  in  a  lease  was  included  in 
such  lease  may  be  proved  by  circumstances  and  conduct  of  the  parties 
indicating  that  they  considered  it  a  part  of  the  leased  premises. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  2119;  Dec. 
Dig.  «=>4C0(5).J 

8.  Landlobd  and  Tenant  <S=:»41 — LBASs-TrDBsCBiFnoN  of  PBBifisBS — ^Extba- 
NEOus  Evidence. 

Where  a  lease  described  storerooms  and  basement  thereunder,  acts  of 
the  lessor  in  making  alterations  in  the  basement  and  vault  adjacent 
thereto,  pursuant  to  an  agreement  with  the  tenant,  held  to  warrant  the 
inference  that  the  vault  room  was  included  in  the  lease,  although  not 
expressly  mentioned  therein. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  S  105 ; 
Dec.  Dig.  <gs»41.] 

^=»For  other  canefl  lee  tame  toplo  ft  KBY-NUMBBR  In  all  Key-Numbered  Dtgests  ft  lD<lez«» 
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4.  Landlord  and  Tenant  ^=9130(2)— Liabxlitt  of  Landlobd— Bbbach  ot 

Covenant  op  Peaceablb  Possession. 

The  taking  by  the  city  of  a  part  of  vault  space  constructed  under  the 
sidewalk  by  the  owner  of  the  premises  under  a  license  from  the  city  is  a 
breach  of  lessee's  covenant  of  quiet  enjoyment  and  possession,  for  which 
he  may  hold  the  lessor  liable.  ^ 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §{ 
473-475;   Dec.  Dig.  <&=»130(2).l 

5.  Landlobd  and   Tenant  ^=»223(5) — ^Action   fob  Bbnt— Counteeclaim— 

Damages  fob  Bbeaoh  of  Covenant. 

A  tenant  in  an  action  for  unpaid  rent  may  counterclaim  for  damages 
for  breach  of  covenant  of  quiet  and  peaceable  possession  for  the  entire 
duration  of  such  breach,  and  is  not  restricted  to  damages  from  and  after 
the  date  on  which  he  last  paid  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  SI 
88&-891;   Dec.  Dig.  <S=»223(5).] 

6h  Landlobd  and  Tenant  ^=s>223(5H-Agtion  fob  Kent— Assignee  of  Lessor 
— Breach  of  Covenants — Countebclaih. 

In  an  action  for  rent  by  the  assignee  of  the  lessor  under  a  lease,  the 
covenants  of  which  are  declared  to  be  binding  on  the  parties,  their  suc- 
cessors, and  assigns,  the  tenant  may  assert  his  counterclaim  for  damages 
for  breach  of  a  covenant  for  quiet  and  peaceable  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §S 
889^891;   Dec.  Dig.  <&=>223(5).] 

7.  Landlord  and   Tenant  ^=9223(5) — Actions — Damages   fob   Bbeach   of 

Covenant— Pleading, 

In  an  action  for  unpaid  rent,  a  counterclaim  for  damages  for  breach 
of  quiet  and  peaceable  possession  Is  not  subject  to  objection  that  defend- 
ant voluntarily  paid  rents  after  such  breach,  since  such  payments  were 
compulsory,  and  not  voluntary  payments. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  9g 
889-891;   Dec.  Dig.  <©=^223(5).] 

8.  Landlord  and  Tenant  ^=»230(3) — Cottntebclaim — Sufficiency  of  Plead- 

ing. 

In  action  for  rent  tenant's  answer,  alleging  a  breach  of  the  covenant 
for  quiet  and  peaceable  enjoyment  and  possession,  and  asking  damages 
therefor,  was  sufficient,  notwithstanding  the  allegation  of  an  overpay- 
ment of  rent  because  of  such  breach,  and  demand  of  a  rebate;  such  al- 
legations being  in  effect  merely  allegations  6f  payments  of  rent  as  requir- 
ed by  the  lease  and  statements  of  the  tenant's  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §| 
912.  914;  Dec  Dig.  «g=»230(3).] 

Action  by  the  Times  Square  Improvement  Company,  Incorporated, 
against  Fleischmann's  Vienna  Model  Bakery,  Incorporated.  On  mo- 
tion by  plaintiff  for  judgnient,  upon  a  verdict  subject  t6  the  opin- 
ion of  the  court,  after  a  trial  in  the  City  Court  of  the  City  of  New 
York,  or  in  the  alternative  for  a  new  trial  upon  exceptions,  ordered 
to  be  heard  in  the  first  instance  at  the  Appellate  Division  of  the  Su- 
preme Court.  Exceptions  overruled,  and  judgment  directed  to  be 
entered  on  the  verdict. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  DAVIS,  JJ. 

Joseph  A.  Seidman,  of  New  York  City,  for  appellant 
Louis  Salant,  of  New  York  City,  for  respondent 

^=»For  other  cases  eee  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  Dlseste  ft  Indexei 
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DAVIS,  J.  This  action  was  tried  in  the  City  Court  of  New  York 
before  a  jury.  With  the  consent  of  counsel  the  court  submitted  two 
questions  for  the  determination  of  the  jury;  the  counsel  agreeing  that, 
after  the  jury  had  made  fts  findings  upon  the  two  specific  questions 
submitted  to  it,  the  court  should  direct  a  verdict,  subject  to  the  opin- 
ion of  the  court.  The  court  directed  a  verdict  for  the  plaintiff  for 
the  sum  of  $297.50,  that  is,  for  $1,750  and  interest,  less  the  amount 
of  defendant's  counterclaim,  subject  to  the  opinion  of  the  court,  and 
accordingly  the  jury  rendered  that  verdict.  The  plaintiflF  was  not 
satisfied  with  his  verdict,  because  the  defendant  had  prevailed  on  its 
counterclaim.  Accordingly  the  plaintiff  moved  to  set  aside  the  findings 
of  the  jury  and  the  verdict  directed  thereon.  This  motion  was  de- 
nied, and  appropriate  exceptions  taken  by  the  plaintiff.  Thereafter, 
on  motion  of  the  plaintiff,  the  court  ordered  that  the  plaintiff's  excep- 
tions be  heard  in  the  first  instance  by  this  court.  Upon  this  hearing 
the  plaintiff  now  moves  that  its  exceptions  be  sustained,  the  defend- 
ant's counterclaim  be  dismissed,  and  judgment  directed  in  favor  of 
the  plaintiff  with  costs.  On  the  other  hand,  the  defendant  moves  that 
these  exceptions  be  overruled,  and  that  this  court  order  a  judgment 
in  its  favor  upon  the  verdict  as  directed  by  the  trial  court. 

The  action  is  to  recover  rent  due  December  1,  1915,  under  a  lease 
made  to  the  defendant  by  the  James  McCreery  Realty  Corporation 
of  a  part  of  the  premises  on  the  northwest  corner  of  Broadway  and 
Eleventh  street,  New  York  City.  The  defendant  admitted  the  rent 
to  be  due  as  claimed,  but  set  up  a  counterclaim  for  damages  because 
of  an  alleged  partial  eviction  by  a  title  paramount  to  that  of  the  plain- 
tiff.   The  following  facts  appear  from  the  record  of  the  trial : 

The  defendant  held  under  a  lease  dated  December  15,  1906,  from 
the  James  McCreery  Realty  Corporation,  for  a  term  of  10  years  and 
3  months  from  February  8,  1908.  By  the  terms  of  this  lease  the  two 
Broadway  stores  of  the  building  in  question,  together  with  the  "base- 
ment under  said  two  stores,"  were  demised  to  the  defendant.  Con- 
tiguous to  the  space  directly  under  the  stores  there  was  a  vault  built 
underneath  the  sidewalk  of  Broadway  and  of  Eleventh  street.  This 
vault  extended  from  the  building  line  to  the  curb  line.  It  was  con- 
structed in  1868  by  Lake  &  McCreery,  at  that  time  owners  of  the 
premises,  under  a  license  from  the  city.  By  mesne  conveyances  these 
premises  passed  from  Lake  &  McCreery  to  the  James  McCreery  Re- 
alty Company,  and  the  vault  was  used  by  the  successive  owners  of  the 
building  or  their  tenants.  The  lease  to  the  defendant  contained  a 
general  covenant  of  quiet  enjoyment,  with  the  provision  that  the  cove- 
nant should  be  binding  on  and  for  the  benefit  of  the  parties  thereto, 
and  their  heirs,  successors,  legal  representatives,  and  assigns.  After 
the  entry  of  the  defendant  under  the  lease,  the  James  McCreery  Cor- 
poration leased  the  entire  building  to  Reuben  Sadowsky,  and  there- 
after, by  lease  dated  August  5,  1913,  Sadowsky  leased  the  entire  build- 
ing to  the  plaintiff;  said  lease  going  into  effect  February  1,  1914.  On 
October  1,  1914,  the  city  of  New  York  took  possession  of  a  part  of 
this  vault  space  under  Broadway  for  the  purposes  of  the  subway  then 
being  built  along  the  line  of  Broadway.    The  space  thus  taken  by  the 
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city  was  78  feet  long  and  10  feet  wide.    Thus  the  defendant  was  par- 
tially evicted  from  the  premises  theretofore  occupied  by  it. 

[1-3]  The  defendant  claims  that  the  vault  space  referred  to  was 
part  of  the  premises  demised  under  its  lease  from  ^e  James  McCreery 
Realty  Corporation,  and  that  the  covenant  of  quiet  enjoyment  was 
broken  when  the  city  took  possession  of  a  part  of  the  vault,  and  that 
the  plaintiff  is  liable  in  damages  therefor.  This  vault  space  is  not 
specifically  mentioned  in  the  lease,  and  the  plaintiff  claims  that  there- 
fore it  was  not  demised  under  the  lease.  But  specific  mention  of  the 
vault  in  the  lease  is  not  essential  to  its  inclusion  in  the  demise.  The 
fact  of  its  being  so  included  may  be  proved  by  circumstances  show- 
ing an  intention  to  include  it,  such  as  conduct  of  the  parties  with  ref- 
erence to  it,  indicating  that  they  considered  it  a  part  of  the  demised 
premises.  It  appears  that  the  vault  was  immediately  contiguous  to 
the  basement  proper — ^the  floor  levels  were  the  same  and  likewise  the 
ceiling  levels.  No  partitions  separated  the  two  spaces.  In  fact,  the 
basement  proper  and  the  vault  together  made  one  large  room,  and 
there  was  no  access  tb  the  vault,  except  through  the  basement  proper. 
That  the  parties  themselves  considered  the  vault  a  part  of  the  base- 
ment, and  covered  by  the  lease,  is  shown  by  their  conduct  in  carr3nng 
out  some  of  the  terms  of  the  lease.  For  example,  in  paragraph  2  of 
the  lease  to  the  defendant  we  find  the  following: 

"At  or  before  the  date  of  the  tenant's  occupancy,  the  lessor  agrees  to  put 
the  flooring  In  the  basement  In  good  order,  by  r^laclng  the  flooring  where 
necessary,  or  by  relaying  It  where  It  Is  warped." 

The  flooring  was  replaced  and  relaid,  not  only  in  the  basement  propt- 
er, but  also  throughout  the  vault  space;  the  new  flooring  making  a 
continuous  and  single  floor  for  both  spaces.  The  lessor  also  agreed 
"to  remove  the  toilets  in  the  basement,  and  to  set  them  up  and  con- 
nect them  for  use  in  other  parts  of  the  basement."  Under  tiiis  pro- 
vision the  position  of  the  toilets  in  the  vaults  was  changed  from  one 
part  of  the  vault  space  and  set  up  and  connected  for  use  in  another 
part  of  the  vault  space.  The  lessor  further  agreed  "to  remove  the 
steam  coils  and  boxes  on  the  ceiling  in  the  basement,  and  to  furnish 
in  their  stead  radiators  of  sufficient  size  and  number  to  heat  the  prem- , 
ises  demised."  In  performance  of  this  agreement  certain  coils  and 
boxes  in  the  vault  space  were  taken  out,  and  in  their  place  radiators 
were  installed  by  the  lessor  in  the  vault  space.  All  this  was  done  with 
the  approval  in  writing  of  the  president  of  the  lessor  and  through  its 
president,  acting  on  its  behalf.  Then,  again,  the  lessor  also  agreed 
"to  furnish  the  tenant  with  a  coal  and  wood  bin  (to  be  built  by  the 
lessor  at  his  expense)  at  some  point  in  the  basement."  A  coal  and 
wood  bin  was  built  in  the  vault  space.  There  are  other  circumstances 
appearing  in  the  evidence  from  which  the  inference  may  be  drawn 
that  the  lessor  intended  to  and  did  include  this  vault  space  as  a  part 
of  the  demised  premises,  but  it  is  unnecessary  to  refer  further  to  the 
evidence  on  this  point. 

[4]  There  is  no  doubt  that  the  lessor  had  power  to  lease  the  vault 
to  the  defendant.  Its  right  to  use  the  vault  is  recognized  as  prop- 
erty.   It  is  "an  easement  appurtenant  to  the  lessor's  property,  and  in 
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itself  a  species  of  property,  which  the  plaintiff  may  protect  as  fully  as 
other  property."  Parish  v.  Baird,  160  N.  Y.  302,  54  N.  E.  724;  N. 
Y  Steam  Co.  v.  Foundation  Co.,  195  N.  Y.  43,  87  N.  E.  765,  21  L. 
R.  A.  (N.  S.)  470;  Matter  of  Brooklyn  v.  Union  El.  Ry.  Co.,  105  App. 
Div.  Ill,  114,  93  N.  Y.  Supp.  924.  In  our  judgment  the  evidence 
before  the  court  shows  quite  conclusively  that  the  vault  space  referred 
to  was  demised  under  the  lease  to  the  defendant,  and  that  as  to  the 
vault  space  taken  by  the  city  there  was  a  breach  of  the  covenant  of 
quiet  enjoyment.  See  Hoffman  v.  Murray,  Greenabum,  J.,  Law 
Journal  March  27,  1913,  affirmed  without  opinion  in  159  App.  Div. 
904,  144  N.  Y.  Supp.  1121,  and  216  N.  Y.  750,  111  N.  E.  1088. 

At  the  trial  an  issue  of  fact  was  raised  by  the  testimony  of  Mr. 
McCreery  and  of  Mr.  Prang.  Mr.  McCreery  asserted  that  he  told 
the  defjendant's  representatives,  at  the  time  of  signing  the  lease,  that 
he  was  not  leasing  any  part  of  the  vault  space.  On  this  point  he  was 
contradicted  by  Mr.  Prang,  the  manager  of  the  defendant  According- 
ly the  court,  by  stipulation  of  counsel,  submitted  the  following  ques- 
tions to  the  jury: 

(1)  Whether,  at  or  before  the  time  of  the  signing  of  the  lease  between  the 
McCreery  Realty  Corporation  and  defendant,  the  president  of  the  said 
McCreery  Corporation,  James  Crawford  McCreery*  stated  to  the  representa- 
tives of  the  defendant  corporation  that  the  vault  space  was  not  owned  by  the 
corporation,  and  was  not  undertaken  to  be  rented  by  it  under  the  lease,  but 
that  the  said  vault  space  was  occupied  only  under  a  permit  from  the  city, 
and,  whUe  the  McCreery  Corporation  would  have  no  objection  to  the  use  of 
the  vault  space  by  the  defendant,  such  occupancy  and  use  would  only  be  at 
the  sufferance  of  the  city. 

(2)  What  damages  per  annum  were  suffered  by  the  defendant  as  a  result 
of  the  partial  eviction? 

The  jury  answered  the  first  question  in  the  negative,  and  the  sec- 
ond question  by  fixing  the  damages  for  the  partial  eviction  at  $1,170 
per  year.  Thereupon  the  court  directed  a  verdict  for  the  plaintiff  for 
the  difference  between  the  rent  due  on  December  1,  1915,  and  the  dam- 
age sustained  by  defendant  from  October  1,  1914,  the  date  when  the 
city  took  part  of  its  vault  to  the  1st  of  December,  1915,  thus  sustain- 
ing defendant's  counterclaim.  The  defendant  thus  recovered  damage 
for  the  breach  of  the  covenant  of  quiet  enjoyment  for  the  time  be- 
tween October  1,  1914,  and  December  1,  1915. 

[5]  Such  a  recovery  is  allowed  under  the  authority  of  Cook  v. 
Soule,  56  N.  Y.  422,  where  it  was  held  that  in  an  action  for  a  quarter's 
rent,  the  previous  rent  having  been  paid,  the  defendant  had  the  right 
to  counterclaim  damages  for  breach  of  a  covenant  to  repair,  and  re- 
cover the  damages  suffered  during  an  entire  year,  and  was  not  limited 
to  the  damages  suffered  during  the  quarter  for  which  rent  was  past 
due,  and  under  the  authority  of  Franklin  Bldg.  Co.  v.  Finn,  165  App. 
Div.  469,  150  N.  Y.  Supp.  995,  in  which  Justice  Laughlin  used  the 
following  language  (165  App.  Div.  475,  476,  150  N.  Y.  Supp.  1000) : 

'*The  fifth  counterclaim  is  for  loss  and  damage  .alleged  to  have  been  sus* 
tained  by  a  partial  eviction  by  the  landlord  on  the  1st  of  November,  1911,  by 
depriving  the  tenant  of  the  use  of  approximately  300  square  feet  of  space  *ln 
the  rear  part  thereof/  and  it  Is  alleged  that  the  landlord  has  ever  since  con- 
tinued in  possession  of  that  part  of  the  floor  space.    The  facts  pleaded  would, 
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doabtless,  h&ve  authorized  a  counterclaim,  and  evidence  upon  which  the  ten- 
ant would  have  been  entitled  to  an  apportionment  of  the  rent,  owing  to  his 
being  deprived  of  a  substantial  i>art  of  the  entire  space  for  which  the  rental 
was  agreed  upon.  An  apportionment  of  rent,  of  course,  would  leave  some 
rent  due,  and  would  not  be  a  defense  to  the  proceeding,  unless  it  was  for  a 
suflSdently  long  period  to  equal  the  rent  for  Uie  failure  to  pay  which  the 
proceeding  was  instituted." 

[i]  The  defendant's  claim  is  properly  against  the  plaintiff,  and  not 
against  Sadowsky  or  the  James  McCreery  Realty  Corporation.  This 
clearly  appears  from  the  terms  of  the  various  leases.  The  lease  from 
the  McCreery  Corporation  makes  the  covenants  therein  binding  upon 
successors  and  assigns.  The  McCreery  Corporation  leased  the  whole 
premises  to  Sadowsky,  and  assigned  the  defendant's  lease  to  him,  and 
he  in  turn  agreed  to  perform  the  covenants  to  be  performed  by  the 
McCreery  Company  under  the  defendant's  lease.  And  when  Sadowsky 
leased  the  premises  to  the  plaintiff,  the  plaintiff  also  agreed  to  carry 
out  the  covenants  in  the  defendant's  lease. 

[7]  The  plaintiff  claims  that  the  defendant's  counterclaims  disclose 
an  action  for  money  had  and  received,  or  for  money  overpaid,  which 
money  it  may  not  now  recover  because  they  were  voluntarily  paid. 
In  answer  to  this  claim  it  is  sufficient  to  say  that  the  plaintiff  has  not 
pleaded  voluntary  payment,  and  furthermore  on  the  face  of  the  plead- 
ing the  payments  were  not  voluntary,  but  compulsory  under  the  pro- 
visions of  the  lease. 

[8]  The  evidence  produced  is  sufficient  to  show  a  partial  eviction 
of  defendant,  by  paramount  title,  and  a  breach  of  the  covenant  of 
quiet  enjo)rment.  It  therefore  remains  to  determine  whether  the  de- 
fendant has  stated  a  cause  of  action  for  damages  for  a  breach  of  this 
covenant.  In  its  answer  the  defendant  alleges,  as  a  partial  defense 
and  by  way  of  counterclaim,  the  making  of  the  various  leases,  with 
their  covenants,  the  partial  eviction  of  the  defendant  from  the  vault 
space  by  the  city  under  its  paramount  title,  and  the  consequent  de- 
crease in  the  rental  value  of  its  leasehold  to  the  extent  of  $250  for 
the  month  of  December,  1915  (the  month  for  the  rent  of  which  the 
action  is  brought).  These  allegations  in  effect  make  out  a  case  of  a 
breach  of  the  covenant  of  quiet  enjoyment,  for  which  damages  may 
be  recovered.  The  defendant  then  alleges  that  because  of  this  reduc- 
tion in  the  value  of  his  leasehold  he  is  entitled  to  an  apportionment 
and  abatement  of  the  rent  for  December,  1915,  to  the  extent  of  $250. 
In  its  second  counterclaim  defendant  repeats  the  allegations  of  his 
first  counterclaim,  and  then  alleges  that  by  reason  of  the  facts  so 
pleaded  the  rental  value  of  his  leasehold  has  been  reduced  to  the  ex- 
tent of  $250  for  each  of  the  months  from  October,  1914,  to  Novem- 
ber, 1915,  inclusive;  but,  notwithstanding  this  fact,  it  has  paid  its 
rent  for  each  of  said  months  from  October  1,  1914,  to  November,  1915, 
inclusive.  And  then,  follows  the  statement  that  the  defendant  has 
thereby  overpaid  the  plaintiff  in  the  sum  of  $3,500.  It  then  demands 
judgment  for  $3,750,  less  $1,750  rent  for  December,  1915. 

This  allegation  of  overpayment  in  the  second  counterclaim  does 
not  necessarily  determine  the  nature  of  defendant's  cause  of  action. 
It  simply  ^mounts  to  a  statement  that  the  defendant  paid  its  rent  as 
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the  lease  required  it  to  do,  and  that  its  damage  amounted  to  $3,500, 
no  part  of  which  had  been  paid.  As  to  the  first  counterclaim,  the 
allegation  that  the  defendant  is  entitled  to  an  apportionment  and 
abatement  of  the  rent  for  December,  1915,  to  the  extent  of  $250,  is 
merely  one  way  olE  saying  that  the  damage  of  $250  to  its  leasehold 
should  be  allowed  as  a  counterclaim  in  reduction  of  plaintiff's  daim 
for  the  rent  of  December.  For  these  reasons,  we  think  that  the  de- 
fendant has  pleaded  good  counterclaims  for  damages  for  a  breach  of 
the  covenant  of  quiet  enjoyment,  and  has  sustained  those  counterclaims 
by  competent  evidence. 

The  plaintiff's  exceptions,  therefore,  should  be  overruled,  with  costs, 
and  a  judgment  directed  to  be  entered  in  accordance  with  the  verdict 
as  directed  by  the  trial  judge.    All  concur. 


PEOPLE  V.  TODORO. 
(Supreme  Court,  Special  Term,  Onondaga  County.     July,  1916.) 

1.  Cbiminajl  Law  «=»3e9(8)— Rape — Evidence — ^Adicissibility — Otheb  Acts. 

In  a  prosecution  for  rape,  evidence  of  accused's  previous  improper  re- 
lations with  the  complaining  witness  is  admissible  for  the  purpose  of 
corroboration. 

[Ed.  Note.~-For  other  cases,  see  Criminal  Law,  Cent  Dig.  if  822,  823; 
Dec.  Dig.  <©=>369(8).] 

2.  Criminal  Law  ^=s>4M — Docxtmentaet  Evidence — Authentication — ^Rkc- 

OBD  OF  a   FoBEIGN   COUNTBT. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  §  817,  making  admissible  a  duly 
authenticated  transcript  of  a  birth  record  in  any  bureau  of  vital  statis- 
tics or  board  of  health,  an  Italian  birth  certificate  held  inadmissible  for 
lack  of  authentication  and  proof  that  the  issuing  office  corresponded  to 
the  boards  mentioned  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  1028;  Dec 
Dig.  <8=»444.] 

3.  Criminal  Law  ^=»444— Identity  of  Complaining  "Witness. 

There  is  no  sufficient  identification  of  a  complaining  witness  with  the 
person  named  in  an  Italian  birth  certificate,  where  it  merely  appears 
that  both  were  bom  in  Italy,  that  their  names  are  simUar,  and  that  the 
names  of  the  parents  are  somewhat  similar. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  1028 ;  Dec. 
Dig.  <S=»44i.] 

4.  Rape  ^=»52(4) — Sufficiency  of  Evidence — ^Agb — ^Inspection. 

The  jury  cannot  sufficiently  determine,  from  an  inspection  of  a  com- 
plaining witness,  whether  she  Is  under  or  over  18  years  of  age. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent  Dig.  f  76;  Dec.  Dig.  ^=s> 
52(4).] 

5.  Rape  ^sf>M — Sentence — Excessivenbss. 

A  maximum  sentence  of  5  to  10  years  for  second  degree  rape  is  ex- 
cessive, where  the  complaining  witness  is  admittedly  of  an  immoral  char- 
acter. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent  Dig.  f  105;  Dea  Dig. 
«=>64.] 

6.  Criminal  Law  ^=s>1073 — ^Appeal — Certificate  of  Reasonable  Doubt. 

The  test  for  granting  a  certificate  of  reasonable  doubt  is  whether  the 
Judge  is  satisfied  that  the  questions  of  law  are  sufficient  for  the  appel- 

^s»Por  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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late  court's  consideration,  and  not  necessarily  that  the  conviction  will  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Oriminal  Law,  Gent  Dig.  f  2730;  Dec. 
Dig.  <g=>1073.] 

Nick  Todoro  was  convicted  of  rape  in  the  second  degree,  and  moves 
for  a  certificate  of  reasonable  doubt.    Certificate  granted. 

McNamara  &  Harrington,  of  Rome,  for  the  motion. 
Arthur  S.  Evans,  Asst.  Dist.  Atty.,  of  Rome,  opposed. 

ROSS,  J.  The  defendant  was  convicted  in  the  County  Court  of 
Oneida  County  of  the  crime  of  rape  in  the  second  degree,  and  was 
sentenced  to  state  prison  for  not  less_than  5  nor  more  than  10  years, 
being  the  maximum  punishment  authorized  by  stajute. 

Chapter  325  of  the  Laws  of  1892  (Penal  Law,  §  2010)  made  the  act 
of  sexual  intercourse  by  a  person  with  a  female  not  his  wife  under 
the  age  of  18  years,  under  circumstances  not  amounting  to  rape  in  the 
first  degree,  rape  in  the  second  degree.  Before  that  time,  such  illicit 
sexual  intercourse  was  not  a  crime,  and  was  only  actionable  upon  the 
basis  of  a  fiction ;  i.  e.,  loss  of  services  to  the  master.  The  act  was 
for  the  protection  of  woinanhood  and  childhood  from  the  libertine, 
and  while  a  strict  enforcement  of  its  provisions  and  punishment  there- 
for should  receive  and  does  receive  the  sanction  of  all  well-thinking 
men  and  women,  there  is  no  provision  of  the  Penal  Code  in  which 
greater  care  should  be  taken  by  the  trial  court  in  protecting  the  rights 
of  the  accused,  especially  with  reference  to  the  proof  of  the  age  of 
the  female  who  is  alleged  to  have  been  debauched.  People  v.  Marks, 
146  App.  Div.  11,  130  N.  Y.  Supp.  524. 

This  application  is  made  pursuant  to  the  terms  of  section  527  of 
the  Code  of  Criminal  Procedure,  which  contains  the  provision  that 
when,  in  the  opinion  of  the  Supreme  Court,  there  is  reasonable  doubt 
whether  the  judgment  should  stand,  a  certificate  to  that  effect  may  be 
given  which  operates  as  a  stay  pending  the  determination  of  the  ap- 
peal from  the  judgment  of  conviction. 

The  charge  in  the  indictment  is  that,  at  the  city  of  Rome,  Oneida 
county,  on  January  17,  1916,  the  defendant  had  sexual  intercourse 
with  one  Mary  Carmella  Passerella,  at  times  called  Laura  Passerella, 
a  female  not  his  wife,  who  at  that  time,  as  was  claimed  by  the  people, 
was  of  the  age  of  substantially  15  years  and  6  months.  The  defense 
is  a  denial  of  the  act  of  sexual  intercourse,  and  that  the  female  in 
question  was  at  the  date  alleged  in  the  indictment  3  years  older  than 
claimed  by  the  people,  or  over  the  age  of  18  years. 

As  bearing  upon  the  credibility  of  the  ccnnplaining  witness,  and  also 
upon  the  question  of  whether  the  sentence  imposed  was  excessive,  a 
brief  statement  of  the  conceded  facts  in  regard  to  the  female,  Mary 
Carmella,  is  instructive.  The  immoral  conditions,  disclosed  by  the 
record  would  seem  to  tax  the  assimilating  powers  of  the  much  adver- 
tised melting-pot  to  the  utmost,  and  with  reference  to  the  particular 
parties  to  this  record  it  would  seem  that  the  furnace  would  be  a  more 
suitable  instrumentality. 

The  girl  was  bom  in  Italy,  and  has  been  in  this  country  about  7 
leON.Y.S.— 23 
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years.  Her  mother  came  to  this  country  with  a  man  who  was  not 
her  husband,  leaving  the  father,  who  is  still  alive,  in  Italy  f  and  her 
mother,  last  Septe^iber,  was  shot  by  her  sister.  The  circumstances 
of  the  shooting,  whether  accidental  or  criminal,  do  not  appear  in  this 
record,  excepting  that  it  appears  that  the  sister  was  locked  up  for 
shooting  her  mother.  The  girl  was,  on  May  17,  1915,  married  to 
one  Jim  Fera,  with  whom  she  lived  23  days.  Before  she  left  her 
husband,  she  asked  one  of  his  Italian  friends  to  run  away  with  her, 
and  previously  had  intercourse  with  him.  She  could  not  remember 
how  many  times,  but  admits  two  or  three  times.  She  also  had  inter- 
course with  one  Rocco  Rocco  the  night  before  she  was  married.  When 
she  commenced  to  go  to  school  in  Rome,  some  6  years  ago,  she  gave 
her  age  as  12  years.  Later  she  went  to  work  in  the  Williams  Knitting 
Mill,  at  which  time  she  gave  her  age  as  16,  and  when  she  signed  the 
application  for  her  marriage  license  she  gave  her  age  as  18.  This 
was  May  17,  1915.  It  is  claimed  by  the  people  that  all  these  dates 
which  were  given  were  false,  that  she  changed  her  sige  at  the  time 
when  she  went  to  work  at  the  instance  of  her  mother,*  for  the  reason 
that,  if  she  gave  her  true  age  of  14,  she  would  not  be  allowed  to 
work;  that  she  gave  the  age  of  18  when  she  was  married,  because 
her  mother  would  not  give  her  consent.  No  explanation  is  made  for 
her  false  statement  of  her  age  as  12  when  she  commenced  to  go  to 
school  in  Rome. 

The  act  of  sexual  intercourse  between  the  defendant  and  the  girl, 
tiot  only  presented  a  question  of  fact  for  the  jury,  but  was  proven 
with  a  conclusiveness  unusual  in  these  cases,  notwithstanding  the 
denial  of  the  defendant  and  the  resort  which  he  had  to  placing  on  the 
stand  the  witness  Munzia  Mezzetesta,  a  married  woman  in  his  employ, 
whose  husband  was  apparently  in  court,  and  who  testified  as  earnestly 
as  she  could  to  the  fact  that  she  was  at  the  Adams  House  in  Rome 
with  the  defendant,  and  also  in  a  hotel  in  the  city  of  Utica,  having  on 
a  black  plush  coat,  which  had  been  described  by  one  of  the  witnesses 
for  the  people  as  the  style  of  garment  worn  t^  the  girl,  Mary  Car- 
mella,  upon  one  of  the  occasions  in  question. 

[1]  Evidence  was  allowed  of  sexual  intercourse  between  the  de- 
fendant and  the  complaining  witness  in  the  months  of  November  and 
December,  prior  to  the  date  alleged  in  the  indictment  in  the  city  of 
Rome,  and  in  Utica,  and  also  in  Auburn.  This  was  received  by  the 
court  for  the  purpose  of  corroboration  only,  and  the  learned  judge, 
in  his  charge,  limited  the  weight  to  be  given  to  this  evidence,  and  cau- 
tioned the  jury  that  no  conviction  could  be  had  for  any  other  crime 
than  the  one  charged.  I  think  that  the  admission  of  this  evidence 
does  not  present  any  error.  People  v.  Thompson,  212  N.  Y.  249,  106 
N.  E.  78,  L.  R.  A.  1915D,  236,  Ann.  Cas.  1915D,  162. 

[2]  The  people  offered  in  evidence  what  was  claimed  to  be  a  copy 
from  the  register  of  births  of  the  municipality  of  Placanica,  Italy,  and 
admission  of  this  evidence,  the  importance  of  which  is  apparent, 
presents  a  serious  question.  The  people  seek  to  justify  the  admis^sion 
of  this  evidence  imder  the  provisions  of  section  817  of  the  Penal  Law. 
This  section  provides  for  the  admission  of  "a  transcript  of  the  record 
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of  birth  recorded  in  any  bureau  of  vital  statistics  or  board  of  health, 
duly  authenticated  by  its  secretarty  or  under  its  seal."  The  following 
is  a  copy  of  the  document  in  question : 

•^Province  of  Regglo  Calabria — ^District  of  Gerace.  Municipality  of  Pla* 
canlca.  Office  of  the  Civil  State.  Ertract  from  tJie  Registrar  of  Blrtbs  of  the 
Tear  1900. 

"The  year  1900  the  23d  day  of  July,  at  10  a.  m.,  in  MuniclpaUty  house. 
Before  me,  Vlncenzo  De  Angells,  secretary  of  the  municipality,  delegated  with 
act  of  September  1st  of  last  year,  duly  approved  officer  of  the  dvil  state  of 
the  municipality  of  Placanica,  has  appeared  Passarelli  Nicola,  of  the  age  of 
SX,  tailor,  domiciled  in  Placanica,  who  has  declared  to  me  that  at  3  p.  m. 
of  the  22d  day  of  the  current  month,  in  the  house  situated  in  Via  Prlndp 
I  Napoli,  from  Panala  Filomena  Ugllnana,  his  wife,  spinner,  with  him  Uving, 
was  bom  a  child  of  female  sex,  which  he  presents  to  me  and  to  whom  he 
gives  the  names  of  Maria— <3armela — AureUa. 

"At  the  foregoing  and  at  this  act  were  present,  as  witnesses,  Fante  Angelo, 
of  the  age  of  86,  shoemaker,  and  Panala  Nicola,  of  the  age  of  42,  property 
owner,  both  residents  of  this  municipaUty. 

"Having  read  the  present  act  to  all  intervened  is  with  me  subscribed  by  the 
declarer  only  as  the  witnesses  are  ilUterate.  [Signed]  Passarelli  Nicola,  Y. 
De  Angells. 

"For  copy  In  conformity  with  the  original  released  at  the  request  of  the  il- 
lustrious Sir  Anthony  of  the  King  of  Gerace. 

"Placanica  the  25th  day  of  March,  1916. 

"The  officer  of  the  C^vil  State, 

"N.  Musco 
"MunicipaUty  of  Placanica,  i 

''Regglo  Calabria. 

"[Seal  for  the  Legalization  of  the  Signature  of  the  Sir  Officer  of  the  CivU  I 

State  of  Placanica]  ; 

*'Qerace  the  28th  day  of  March,  1916.  I 

"The  President. 

"The  ChanceUor  of  Civil  and  Penal  Tribunal  of  Gerace.**  | 

It  seems  to  nae  that  the  document  was  inadmissible  for  the  following  i 

reasons : 

First.  It  does  not  appear  intrinsically  from  the  instrument  itself  I 

or  by  extrinsic  proof  that  there  was  any  law  in  Italy  authorizing  a 
record  of  births  or  creating  a  bureau  of  vital  statistics,  » 

Second.  It  does  not  appear  that  the  instrument  in  question  or  the  1 

original  was  a  record  in  any  bureau  of  vital  statistics  or  board  of  I 

health,  or  any  office  corresponding  thereto,  or  was  kept  in  conformity  ^ 

to  the  laws  of  the  land  where  made.  It  appears  in  the  translation, 
"Extract  from  the  Registrar  of.  Births  for  the  Year  1900" ;  but  this 
is  simply  a  characterization  put  upon  the  copy. 

Third.  There  is  no  authentication  of  the  official  character  of  the 
person  before  whom  some  one  appeared  and  gave  information  rela- 
tive to  the  birth  of  a  child. 

Fourth.  The  official  character  of  the  person  signing  the  instrument 
offered  in  evidence  is  equally  devoid  of  proof,  and  the  official  character 
of  the  instrument  itself  is  not  authenticated. 

To  reiterate,  the  certificate  must  be  one  authorized  by  law,  must 
be  properly  authenticated,  both  as  to  its  source  and  as  to  the  persons 
who  executed  the  instruments,  and  such  authentication  must  be  of  a 
character  to  be  recognized  by  the  courts  of  this  state,  and  it  must  be 
shown  with  some  degree  of  certainty  that  it  relates  to  the  same  per- 
son whose  age  is  sought  to  be  proven. 
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[3]  With  reference  to  the  requirement  last  mentioned,  when  the 
document  was  offered  in  evidence,  the  only  identification  that  the  com- 
plaining witness  was  the  person  whose  name  appears  in  the  instru- 
ment in  question  is  an  apparent  similarity  in  the  name  of  the  girl  and 
the  names  of  her  parents  with  tihe  names  in  the  instrument,  and  the 
statement  that  she  was  bom  in  Italy.  I  think  that  it  may  be  assumed 
that  the  names  of  the  girl  and  of  her  father  and  mother  are  not  un- 
common names  in  Italy.  Suppose  that  this  girl,  instead  of  being  bom 
in  Italy,  had  been  bom  in  England,  and  that  the  only  identification  was 
"Mary  Jane  Smith,"  which  corresponded  with  the  name  in  the  pro- 
posed document  offered,  would  any  court  for  a  minute  claim  that  she 
had  been  sufficiently  identified  as  the  person  named  in  the  certificate. 
It  is  true  that  subsequently  the  defendant's  witness,  Catherine  Fero,  a 
maternal  aunt,  to  some  extent  identified  the  girl  Mary  Carmella  with 
the  document  oflFered  in  evidence,  but  her  testimony  in  this  regard  is 
not  convincing. 

[4]  As  to  the  claim  of  the  learned  counsel  for  the  people  that  the 
jury  might  determine  the  girl's  age  by  personal  inspection  in  court,  I 
refer  to  the  opinion  of  Mr.  Justice  I^aughlin  in  People  v.  Marks,  146 
App.  Div.  on  page  14,  130  N.  Y.  Supp.  527: 

•*We  are  of  opinion,  however,  that  the  appearance  of  the  complaining  wit- 
ness could  not  materlaUy  aid  the  jury  in  determining  whether  her  true  age 
on  March  6th  was  18  years  and  1  second,  which  would  have  required  an 
acquittal,  or  17  years  and  8  months,  which  required  conviction." 

[5]  It  is  claimed  by  the  defendant  that  the  sentence  in  this  case 
was  excessive,  and  that  a  new  trial  may  be  granted  for  that  reason. 
Assuming  that  such  power  exists  (People  v.  Miles,  158  N.  Y.  Supp. 
819),  I  think  the  sentence  was  excessive.  I  state  this,  having  in  mind 
the  reluctance  with  which  an  appellate  court  will  review  a  matter 
resting  so  clearly  in  the  discretion  of  a  trial  judge  as  the  imposition 
of  a  sentence.  But,  it  would  seem  to  me  that  the  maximum  sentence 
possible  to  be  imposed  should  be  reserved  for  the  case  of  the  libertine 
who  debauches  a  concededly  innocent  child,  where  you  have  both  the 
youth  and  the  virginity  of  the  female  debauched,  and  not  be  ex- 
ercised in  the  case  of  a  girl  disclosing  the  low  state  of  morals  admitted 
by  the  complaining  witness  in  this  case.  I  also  realize  that  a  com- 
parison of  sentences  is  usually  not  enlightening — that  the  judge  has 
to  deal  with  each  case  as  it  arises ; .  but  at  the  same  time  I  cannot 
overlook  the  fact  that,  if  this  defendant  had  assaulted  the  girl  with 
an  intent  to  kill,  however  severely  he  had  injured  her,  the  sentence 
could  not  have  been  more  severe. 

[8]  The  cases  agree  that: 

**The  test  of  the  propriety  of  granting  a  certificate  of  reasonable  doubt  In 
a  criminal  case  is  not  that  the  judge  to  whom  the  application  Is  made  should 
be  satisfied  that  the  judgment  of  conviction  wiU  be  reversed,  but  that  ques- 
tions of  law  are  raised  sufficient  for  the  consideration  of  the  appellate  court." 
People  V.  Hummel,  49  Misc.  Rep.  136,  98  N.  Y.  Supp.  713 ;  People  v.  Meadows, 
62  Misc.  Rep.  578,  115  N.  Y.  Supp.  656;  People  v.  Martin,  91  Misc.  Rep.  108, 
154  N.  Y.  Supp.  324. 

The  certificate  is  granted,  but  upon  the  condition  that  the  defend- 
ant be  admitted  to  bail  in  the  sum  of  $2,000. 
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(174  App.  Dlv.  1) 

CHTJHCHILL  t.  ST.  GEORGE  DEVELOPMENT  CO.  OP  FLORIDA  et  aL 

(Supreme  C^urt,  Appellate  DiTleion,  Fourth  Department.    June  15,  1916.) 

1.  Action  <S=>27(1) — Cha&acter-^Detebmination  pbom  Complaint. 

The  character  of  an  action  Is  to  be  determined  from  the  complaint. 
[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  §§  160-176,  195; 
Dec.  Dig.  <8==>27(1).] 

2.  Fbaud  ^=>41 — ^Action — Coicfi:«aini>--Oon6tbuction. 

In  an  action  involving  a  purchased  by  plaintiff  of  stock  In  defendant 
corporation,  the  complaint,  containing  every  element  essential  In  an 
action  in  fraud  to  recover  the  damages  sustained  thereby,  though  It  also 
embodied  allegations  of  an  attempted  rescission  preceding  the  action 
and  the  refusal  of  the  defendants  to  rescind,  Its  prayer  being,  not  for 
rescission,  but  for  damages  in  the  amount  paid  for  the  stock,  plus  ex- 
penses incurred  in  an  investigation  following  the  purchase,  could  be  con- 
strued as  embodying  an  action  in  fraud  for  damages,  and  could  measure 
the  rights  of  the  parties  with  such  construction  in  view. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {§  36,  37;  Dec.  Dig. 
«S=»41.] 

3.  Pleading  ^=>35 — ^Disbeoabd  of  Sxtbplubaob. 

In  an  action  for  damages  growing  out  of  plaintiff's  purchase  of  stock 
in  defendant  corporation,  in  reaching  an  equitable  result  between  the 
parties,  the  court  could  disregard  the  allegations  of  the  complaint  as  to 
rescission,  and  treat  them  as  mere  surplusage. 

[Ed.  Note.— -For  other  cases,  see  Pleading,  Cent  Dig.  {§  76-80;  Dec. 
Dig.  «3»35.1 

4.  CoBPORATioNs  ^S5>423— Falbe  Representations  by  Agent. 

Personal  reliance  by  a  buyer  of  corporate  stock  upon  the  selling  agent 
of  the  corporation  does  not  alter  the  responsibility  of  the  parties  for  any 
false  representations,  so  long  as  the  representations  themselves  are  the 
producing  cause  of  the  purchase. 

[Ed.  Note. — F6r  other  cases,  see  Corporations,  Cent  Dig.  {{  1692-1695, 
1903,  1906 ;  Dec.  Dig.  «S=»423.] 

5.  Fbaud  ^=^9 — Misrepresentations — Cobpobatb  PBosPEOTtrs. 

The  impression  ordinarily  to  be  created  by  the  prospectus  of  a  devel- 
opment company  selling  stock  is  the  one  from  which  the  liability  of 
the  company  must  be  gauged,  and  for  such  general  impression  the  cor- 
poration and  its  directors  are  responsible. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  §  8;  Dec  Dig. 
<S=»9.] 

6.  Corporations  ^=»306 — ^Misbbpbesentations  or  Offiobbs — Liabilitt. 

For  false  statements  in  the  prospectus  of  a  development  company  used 
in  selling  stock  the  company  and  each  of  its  officers  and  directors  was 
liable. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1457,  1458 ; 
Dec.  Dig.  «S=»306.] 

7.  Corporations   ^=>306 — Misrbpbesentations   or   Officers — Sharing   in 

Pbofits. 

In  an  action  by  the  buyer  of  stock  in  a  development  company  against 
the  company  and  its  officers  and  directors  for  fraud  in  inducing  the  pur- 
dtiase,  which  of  the  defendants  received  the  profits  of  the  sale  is  not  ma- 
terial, since  each  one  who  participated  in  the  fraud  to  plaintiff's  detri- 
ment Is  liable,  whether  he  shared  In  the  profits  or  not 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  i|  1457,  1458 ; 
Dec.  Dig.  ^806.] 

^s»For  other  cases  see  same  tople  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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8.  CoBPOBATioNs  ^=»426(10) — Misrepresentations  of  Agent — ^Liabilitt  op 

Principal. 

A  development  company,  the  stock  of  which  was  being  sold  by  its 
officers  and  directors,  which  received  the  profits  of  the  sale,  induced  by 
false  oral  declarations,  was  liable,  since  the  principal,  who  accepts  the 
benefits  of  a  transaction  negotiated  by  its  agent,  adopts  with  such  bene- 
fits the  means  taken  to  procure  them,  and,  though  innocent  of  intentional 
wrong,  may  not  retain  such  benefits  and  repudiate  the  fraud  giving  rise 
to  them. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1702,  1704, 
1714;    Dec.  Dig.  <8=>426(10).] 

9.  Corporations  ^=:»306  —  Misrepresentations  of  Officers  —  Personal 

Knowledge. 

One  who  sold  stock  by  misrepresentations  could  not  escape  responsi- 
bility by  pleading  lack  of  personal  knowledge  of  the  truth  of  the  declara- 
tions made  by  him,  since  a  statement  made  as  if  from  personal  knowledge, 
without  such,  is  as  fraudulent  as  though  falsely  made  with  intention. 

[Ed.  Note.— -For  other  cases,  see  Corporations,  Cent.  Dig.  f  §  1457,  1458 ; 
Dec.  Dig.  <8=»306.] 

10.  Fraud   ^=^25 — ^Misrepresentations — Purchase   of  Corporate   Stock — 
Damage. 

The  buyer  of  corporate  stock,  induced  thereto  by  misrepresentations, 
has  suffered  legal  damage  if  in  fact  the  stock  is  worth  less  than  it  would 
be,  had  the  representations  been  true. 

[Ed.  Note.— For  other  cases,  see  "Fraud,  Cent  Dig.  I  24;  Dec.  Dig. 
<&=>25.] 

11.  Fraud  ^=:»59(4) — ^Misrepresentations — Presumptions  of  Damage. 

In  the  absence  of  proof  of  actual  damage,  nominal  damage  is  to  be  pre- 
sumed to  have  resulted  to  a  party  induced  to  purchase  by  misrepresenta- 
tions. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent.  Dig.  f  64;  Dec.  Dig. 
«=»59(4).] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Charles  E.  Churchill  against  the  St.  George  Development 
Company  of  Florida  and  others.  From  a  judgment  of  nonsuit,  and 
from  an  order  denying  pflaintiif's  motion  for  new  trial,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Wortley  B.  Paul,  of  Buffalo,  for  appellant. 

Edwin  L.  Dolson,  of  Buffalo,  for  respondents  Day  and  St.  George 
Development  Co. 

Frank  Gibbons,  of  Buffalo,  for  respondent  Decker. 

LAMBERT,  J.  By  this  action  the  plaintiff  seeks  damages  grow- 
ing out  of  a  purchase  by  him  of  certain  stock  in  the  defendant  cor- 
poration. The  defendants,  other  than  the  corporation,  were  all  of- 
ficers and  directors  thereof,  at  the  time  of  the  transfer  out  of  which 
the  action  arose.  None  of  such  individual  defendants,  except  Day  and 
Decker  were  served.  Controversy  has  arisen  relative  to  the  charac- 
ter of  the  action,  and  the  relative  position  of  the  three  defendants  lit- 
igating depends  to  some  extent  on  whether  the  action  is  generally  for 

^=:9For  other  cases  see  same  topic  &  KBT-NUMBBR  In  all  Ker-Numbered  Digests  ft  Indexes 
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damages  occasioned  by  fraud  or  is  in  form  assumpsit  for  the  money 
paid  for  the  stock. 

[1-3]  The  character  of  the  action  is  to  be  determined  from  the 
complaint.  Examination  of  this  pleading  discloses  that  it  contains 
every  element  essential  in  an  action  in  fraud  to  recover  the  damages 
sustained  thereby.  True,  it  also  embodies  allegations  of  an  attempted 
rescission  preceding  the  action  and  the  refusal  of  the  defendants  to 
rescind.  Its  prayer  for  relief  is  not  for  rescission,  but  is  for  damages 
alleged  to  have  been  occasioned,  in  the  sum  of  $1,332.31.  True,  this 
amount  is  the  amount  paid  for  the  stock,  plus  certain  expenses  incur- 
red in  an  investigation  following  the  purchase.  That  coincidence,  how- 
ever, does  not  necessarily  determine  the  character  of  the  action.  In- 
asmuch as  the  complaint  contains  all  the  essential  allegations  of  an  ac- 
tion in  fraud  for  the  damages  sustained  thereby,  we  are  at  liberty  to 
construe  same  as  being  that  torm  of  action,  and  to  admeasure  the  rights 
of  the  parties  with  such  construction  in  view.  In  reaching  an  equitable 
result  between  these  parties,  we  are  at  liberty  to  disregard  the  allega- 
tions as  to  rescission  and  treat  them  as  mere  surplusage.  Novotny  v. 
Kosloff,  214  N.  Y.  12,  108  N.  E.  189.  i 

So  regarded,  there  is  no  difference  in  the  status  of  the  defendants. 
The  development  company  as  principal,  the  odier  two  defendants  as 
agents,  or  vice  versa,  are  all  equally  liable  for  false  and  fraudulent 
representations  made,  resulting  in  damage  to  plaintiff.  This  is  true, 
irrespective  of  which  of  them  profited  by  the  transaction.  Laska  v. 
Harris,  215  N.  Y.  554,  109  N.  E.  599. 

[4]  The  defendant  corporation  was  the  owner  of  about  5,000  acres 
of  land  situated  at  St.  George,  on  the  Gulf  of  Mexico,  in  Florida.  This 
land  it  was  engaged  in  developing  and  marketing.  The  plaintiff  was 
employed  in  New  York  City,  and  his  business  and  personal  relations 
brought  him  in  touch  with  the  defendant  Decker,  who,  with  the  other 
officials  of  the  defendant  company,  resided  at  Buffalo.  In  the  course 
of  their  association.  Decker  disclosed  to  plaintiff  something  of  the 
project,  and  eventually  invited  him  to  participate  by  a  purchase  of 
stock.  Haintiff  was  supplied  with  a  printed  prospectus  descriptive  of 
the  venture  and  of  the  lands  constituting  the  subject  thereof.  Through 
Decker  he  was  brought  in  touch  with  others  of  the  organization,  and 
various  representations  relative  to  same  were  made  orally.  It  suffi- 
ciently appears  that  the  purchase  finally  made  was  brought  about  by 
means  of  the  prospectus  and  the  statements.  Plaintiff  had  no  personal 
knowledge  of  this  situation.  His  entire  information  was  derived  from 
these  sources.  Very  likely  his  personal  acquaintance  with  and  reliance 
upon  Decker  aided  in  the  sale.  Such  personal  reliance  does  not  alter 
the  responsibility  of  the  parties,  however.  The  statements  themselves 
were  the  producing  cause  of  the  purchase,  and,  whatever  the  means 
adopted  to  create  reliance  on  such  statements,  they  can  avail  the  de- 
fendants nothing. 

[5]  The  prospectus  is  most  glowing  in  its  description.  Its  effect  is 
to  be  measured  by  ordinary  understanding  of  the  ordinary  mind. 
Responsibility  therefor  extends  as  well  to  those  facts  suppressed  as 
to  those  stated.  The  description  therein  creates  of  necessity  a  gen- 
eral impression  of  the  project,  and  the  impression  ordinarily  to  be  cre- 
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ated  thereby  is  the  one  from  which  liability  of  the  defendant  must  be 
gauged,  and  for  such  general  impression  the  corporation  and  its  di- 
rectors are  responsible.  Downey 'v.  Finucane,  205  N.  Y.  251,  264,  98 
N,  E.  391,  394,  40  L.  R.  A.  (N.  S.)  307.  In  this  case,  in  discussing  a 
prospectus,  the  opinion  quotes  with  approval  from  an  English  case  as 
follows : 

"I  do  not  care  by  what  means  It  Is  conveyed— by  what  trick  or  device  or 
ambiguous  language;  all  those  are  expedients  by  which  fraudulent  peo- 
ple seem  to  think  they  can  escape  from  the  real  substance  of  the  transaction. 
If  by  a  number  of  statements  you  intentlonaUy  give  a  false  Impression  and 
induce  a  person  to  act  upon  it,  it  is  not  the  less  false  although,  if  one  takes 
each  statement  by  itself,  there  may  be  a  difficulty  in  showing  that  any  spe- 
cific statement  is  untrue." 

This  particular  prospectus,  both  by  its  express  declarations  and  by 
skillful  omission  of  details,  described  a  tract  of  land  located  upon  a 
deep-water  harbor,  so  situated  as  to  be  readily  available  for  reception 
of  freight  cargoes  from  ocein-going  boats  in  a  harbor  well  located 
and  well  protected  from  storms.  It  describes  a  pier  already  built,  and 
in  actual  use  and  traffic  to  and  from  such  harbor,  already  established 
to  some  considerable  extent.  It  indicates  a  location  feasible  and  al- 
most necessary  as  a  ra^road  terminus  in  conjunction  with  such  ocean 
traffic.  It  holds  out  glowing  promises  of  fortunes  made  in  fanning 
upon  10-acre  tracts.  It  embodies  a  proposition  for  the  building  of  a 
town,  and  indicates  great  natural  advantages  for  summer  and  other 
residences.  Among  its  attractive  features  is  its  proximity  to  a  rail- 
road terminus  at  Carrabelle,  being  a  terminus  of  the  G.,  F.  &  A.  Rail- 
road and  located  about  three  miles  from  this. tract.  It  describes  a 
daily  boat  connection,  affording  means  of  transit  from  St.  George  to 
Carrabelle  and  thence  to  various  important  centers.  In  great  detail 
it  gives  schedules  of  profits  to  be  derived  from  farming,  and  discusses 
possibilities  of  full  payment  for  purchases  from  the  first  year's  profits. 
It  is  replete  with  illustrations,  not,  it  is  true,  therein  identified  as  hav- 
ing been  taken  upon  this  property,  but  which  by  location  and  descrip- 
tion do  and  were  intended  to  indicate  description  of  conditions  on  this 
property. 

This  record  sufficiently  shows  many  of  such  representations  to  be 
without  foundation  in  fact.  It  appears  that  the  harbor  is  not  of  the 
character  described,  and  that  it  is  of  such  a  depth  as  to  preclude  any 
such  ocean  traffic  as  is  indicated  in  this  prospectus  and  as  was  so  glow- 
ingly described  orally  to  the  plaintiff.  The  railroad  terminus  at  Carra- 
belle exists.  It  is  located,  however,  across  a  river,  and  a  river  not 
bridged.  True,  it  is  only  about  three  miles  away,  but  is  about  as 
effective,  so  far  as  benefit  to  this  project  is  concerned,  as  though  it  was 
a  hundred  miles  distant.  The  glowing  description  of  farming  opera- 
tions find  truthful  evidence  only  to  the  extent  that  this  land  is  aknost, 
if  not  entirely,  in  a  wild  and  uncultivated  state,  and  largely  interspersed 
with  lands  impossible  of  cultivation,  except  after  extensive  drainage. 
The  daily  boat  service  dwindles  to  insignificance,  for  it  develops  that 
the  dock  in  question,  although  actually  built,  is  largely  impractical, 
has  fallen  into  a  state  of  disrepair,  and  that  at  the  most  only  an  oc- 
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casional  and  small  boat  stops  there.  In  general,  although  definite  state- 
ment was  carefully  avoided  in  this  production,  yet  a  project  is  de- 
scribed as  being  well  under  process  of  development,  with  tangible  and 
extensive  improvements  and  in  a  condition  for  marketing.  The  real 
situation  proves  far  different,  and  the  brief  observations  above  indicate 
sufficiently  that  this  prospectus  is  misleading,  equivocal,  and  false  in 
the  picture  it  paints  of  this  project,  and  that  it  was  intended  so  to  be. 

[8]  It  is  not  our  purpose  herein  to  point  out  each  particular  in 
which  we  deem  this  record  to  evidence  false  statements  made  and  the 
falsity  thereof.  It  is  enough  to  indicate  that  we  regard  the  proof,  as 
presented,  prima  facie  evidence  of  false  statements  knowingly  made 
in  this  prospectus.  For  such  statements,  each  of  the  defendants  is  to 
be  held  liable.  These  written  representations  were  supplemented  by 
oral  statements  of  the  same  general  character.  True,  the  plaintiff  has 
written  that  the  prospectus  alone  would  not  have  caused  his  purchase. 
This  does  not  indicate  that  it  was  not  a  producing  cause  therefor. 
No  doubt  it  took  the  added  touch  of  friendship  and  business  reliance 
upon  Decker,  and  the  united  eflForts  of  others  of  the  defendants,  to 
produce  in  plaintiff's  mind  such  a  picture  of  this  investment  as  would 
induce  the  purchase.  However,  the  prospectus,  as  well  as  the  oral 
declarations,  is  an  element  in  causing  that  result. 

[7,  8]  It  is  not  clear  from  this  record  which  of  the  defendants  re- 
ceived the  proceeds  of  this  sale.  That  is  not,  however,  necessarily  a  • 
material  inquiry.  Each  defendant  who  participated  in  the  fraud,  to 
the  detriment  of  the  plaintiff,  is  equally  liable,  whether  he  shared  in 
the  profits  of  the  transaction  or  not.  Laska  v.  Harris,  supra.  If  it 
should  develop,  in  the  course  of  the  new  trial  to  be  ordered,  that  the 
corporation  received  the  profits  of  this  sale,  then  such  corporation  is 
also  responsible  for  the  oral  declarations  made  by  its  officers  to  induce 
the  sale.  A  principal,  who  accepts  the  benefits  of  a  transaction  negoti- 
ated by  his  agent,  adopts  with  such  benefits  the  means  taken  to  pro- 
cure them.  Even  though  innocent  of  intentional  wrong,  the  principal 
may  not  retain  such  benefits  and  repudiate  the  fraud  which  gave  rise 
to  them.  Green  v.  Des  Carets,  210  N.  Y.  79,  103  N.  E.  964;  Taylor 
V.  Commercial  Bank,  174  N.  Y.  181-188,  66  N.  E.  726,  62  L.  R.  A. 
783,  95  Am.  St.  Rep.  564.' 

[8]  Neither  may  any  defendant  escape  responsibility  through  plea 
of  lack  of  personal  knowledge  of  the  truth  of  declarations  made  by 
him.  The  makers  of  these  representations,  whether  by  prospectus 
or  orally,  either  knew  or  did  not  know  the  actual  facts  with  refer- 
ence to  this  tract  of  land.  If  they  did  know,  and  misrepresented, 
then  they  are  clearly  liable  for  such  fraud.  If  they  did  not  know 
its  condition,  then  they  knew  of  such  lack  of  knowledge  on  their  own 
part.  Then  their  statement,  made  as  if  from  personal  knowledge,  is 
equally  fraudulent  as  though  intentionally  falsely  made.  If  damage 
ensues  from  either  of  these  two  situations,  the  person  making  rep- 
resentations must  be  held  to  responsibility.  Rothschild  v.  Mack,  115 
N.  Y.  1,  21  N.  E.  726;  Kountze  v.  Kennedy,  147  N.  Y.  124,  41  N. 
E.  414,  29  L.  R.  A.  360,  49  Am.  St.  Rep.  651;  Hadcock  v.  Osmer, 
153  N.  Y.  604,  47  N.  E.  923. 
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In  our  view,  the  court  below  improperly  dismissed  the  complaint 
We  do  not  intend  to  indicate  our  conception  of  a  proper  disposition 
of  the  questions  of  fact  in  the  case,  but  merely  to  hold  that  a  question 
of  fact  is  presented.  We  realize  that  it  is  true  that  many  of  the 
statements  relied  upon  by  Ijie  plaintiff,  taken  separately,  are  suscepti- 
ble of  reasonable  and  honest  explanation.  But  as  was  said  in  Bank 
V.  Miller.  163  N.  Y.  167,  57  N.  E.  308: 

"Fraud  is  one  of  the  broadest  Issues  known  to  the  law,  for  it  can  seldom 
be  proven  by  direct  evidence,  but  Is  dependent  upon  circumstances  which, 
separately  considered,  may  be  quite  immaterial,  but  when  combined  are  not 
only  material,  but  have  great  persuasive  force." 

It  is  argued  that  plaintiff's  case  lacks  the  element  of  proof  of  re- 
sulting damage. 

[10]  Such  argument  embodies  the  misconception  that  plaintiff  must 
show  his  stock  worth  less  than  he  paid  for  it.  No  doubt  plaintiff 
thought  he  was  getting  a  bargain  in  his  purchase,  and  he  was  entitled 
to  purchase  for  less  than  the  real  value  of  the  stock  if  he  could. 
He  has  been  damaged  if,  in  fact,  the  stock  is  worth  less  than  it  would 
be  worth  if  the  representations  made  were  true.  As  was  said  in  Al- 
laire V.  Whitney,  1  Hill,  484: 

"Fraud  4n  a  contract  can  hardly  be  conceived  without  being  attended  with 
damage  in  fact." 

This  case  was  cited  with  approval  in  Isman  v.  Loring,  130  App. 
EKv.  848,  lis  N.  Y.  Supp.  933. 

[11]  In  the  absence  of  proof  of  actual  damage,  at  least  nominal 
damage  is  to  be  presumed.  Northrop  v.  Hill,  57  N.  Y.  351,  15  Am. 
Rep.  501.  The  evidence  adduced  by  the  plaintiff  upon  the  trial  would 
seem  to  present  prima  facie  evidence  of  false  and  fraudulent  state- 
ments. The  intention  to  defraud  is  a  natural  inference  following  from 
the  fact  of  deception.  Upon  this  record  sufficient  proof  was  made  to 
justify  th«  submission  of  the  various  issues  to  a  jury  for  their  deter- 
mination. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event  of 
the  action. 


(174  App.  Dlv.  185) 

BOWLING  et  al.  v.  WHITMAN  et  aL 

In  re  PATTERSON. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  7,  1916.) 

1.  States  ^=5>27 — Legislative  Distbicts  ani>  Apportionment — Nuicbeb  op 
Senators. 

Under  CJonst.  art  3,  §  3,  providing  that  the  ratio  for  apportioning  sen- 
ators shall  always  be  obtained  by  dividing  the  number  of  inhabitants, 
excluding  aliens,  by  50,  and  the  senate  shall  always  be  composed  of  50 
members,  except  that,  if  any  county  having  three  or  more  senators  at 
the  time  of  any  apportionment  shall  be  entitled  on  such  ratio  to  an  ad- 
ditional senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  50  senators,  and  the  whole  num- 

^s»For  otbler  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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ber  of  senators  shall  be  Increased  to  that  extent.  Where,  by  the  appor< 
tionment  of  1907,  the  county  of  Kings,  having  more  than  three  senators, 
had  the  fall  ratio  for  another  senator,  and  the  number  of  senators  was 
Increased  to  51,  and  by  the  census  of  1915  the  county  of  Kings  had  the 
ratio  for  the  same  number  of  senators  as  by  the  apportionment  of  1907, 
and  no  other  county  having  more  than  three  senators  had  a  full  ratio 
for  an  additional  senator,  the  full  number  of  senators  under  the  appor- 
tionment by  Laws  1916,  c.  S78,  should  have  been  only  60. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  {§  28-33 ;  Dec.  Dig. 
<e=>27.1 

2.  Statutes  «=»64(2) — Validity — ^Effect  of  Pabtial  Invaudity. 

Laws  1916,  c.  373,  apportioning  51  senators,  instead  of  50,  as  required 
by  Const,  art.  3,  §  3,  will  he  held  invalid  only  as  to  the  apportionment  of 
2  senators  to  a  county  whose  ratio  of  population  is  sufficient  only  to  sup- 
port an  apportionment  of  1  senator. 

\J^  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  H  59,  105;  Dec 
Dig.  <S=»64(2).] 

3,  States  ^=:»27 — ^Leoislativx  Districts — ^Appobtionmbnt— Validity. 

The  creation  of  a  number  of  senatorial  districts  by  Laws  1916,  a  373, 
differing  in  population  from  contiguous  districts  respectively  by  approx- 
imately twice  the  population  of  a  marginal  city  block,  is  not  such  a  vio- 
lation of  the  provision  that  dty  blocks  which  by  their  situation  may  be 
included  in  either  of  two  districts  shall  be  so  placed  as  to  make  the  dis- 
tricts nearly  equal,  as  to  invalidate  the  whole  apportionment. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  §§  28-33 ;  Dec.  Dig. 
«»27.] 

Appeal  from  Special  Term,  New  York  County. 

Petition  by  Robert  E.  Dowling  and  others  to  review  Laws  1916,  c. 
373,  being  the  present  apportionment  of  the  state  into  senate  and  as- 
sembly districts,  against  Charles  S.  Whitman  and  others,  and  petition 
by  Richard  C.  Patterson  for  the  same  purpose;  From  orders  of  the 
Special  Term  dismissing  the  petitions  on  the  merits  on  questions  of 
law  only,  the  petitioners  appeal.  Reversed  in  part,  and  affirmed 
in  part. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

William  A.  McQuaid,  of  New  York  City  (D.  Cady  Herrick,  of  New 
York  City,  of  counsel,  and  Edgar  M.  Cullen,  of  Brooklyn,  and  Robert 
L.  Luce  and  James  A.  Foley,  both  of  New  York  City,  on  the  brief), 
for  appellants. 

EUwood  M.  Rabenold,  of  New  York  City,  for  petitioner  Patterson. 

William  B.  Carswell,  of  New  York  City,  for  petitioner-intervener. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Elon  R.  Brown,  of  Watertown, 
of  counsel,  and  Merton  E.  Lewis,  of  Rochester,  and  Leonard  J.  Ober- 
meier,  of  New  York  City,  on  the  brief),  for  respondents. 

PER  CURIAM.  [1]  The  proceeding  was  instituted  by  an  order 
to  show  cause  upon  a  petition  attacking  the  apportionment  made  by 
chapter  373  of  the  Laws  of  1916,  asking  that  the  same  be  reviewed 
and  that  the  said  apportionment  be  adjudged  unconstitutional  and 
void.  Jurisdiction  is  conferred  upon  this  court  by  section  S  of  article 
3  of  the  Constitution: 

^s»For  other  cases  se«  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


d  by  Google 


364  160  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

"An  apportionment  by  the  Legislature,  or  other  body,  shall  be  subject  to 
review  by  the  Supreme  Court,  at  the  suit  of  any  citizen,  under  such  reason- 
able regulations  as  the  Legislature  may  prescribe." 

The  apportionment  act  provided  for  51  senators.  The  appellants 
claim  that  the  total  number  of  senators  should  be  SO,  and  not  51. 
By  the  Constitution  of  1894,  in  section  3  of  article  3,  it  was  provided : 

''The  state  shall  be  divided  into  fifty  districts  to  be  called  senate  districts, 
each  of  which  shall  choose  one  senator.** 

And  it  proceeded  to  define  the  50  senate  districts.  Section  4  pro- 
vided : 

"An  enumeration  of  the  inhabitants  of  the  state  shall  be  taken  under  the 
direction  of  the  secretary  of  state,  during  the  months  of  May  and  June,  in 
the  year  1905,  and  in  the  same  months  every  tenth  year  thereafter;  and  the 
said  districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular  session 
after  the  return  of  every  enumeration,  that  each  senate  district  shall  contain 
as  nearly  as  may  be  an  equal  number  of  inhabitants,  excluding  aliens,  and  be 
in  as  compact  form  as  practicable,  and  shall  remain  unaltered  until  the  re- 
turn of  another  enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate  district 
except  to  make  two  or  more  senate  districts  wholly  in  such  county.  No  town, 
and  no  block  in  a  city  enclosed  by  streets  or  public  ways,  shall  be  divided  in 
the  formation  of  senate  districts;  nor  shall  any  district  contain  a  greater 
excess  in  population  over  an  adjoining  district  in  the  same  county,  than  the 
population  of  a  town  or  block  therein  adjoining  such  district.  Ck>untles, 
towns  or  blocks,  which,  from  their  location,  may  be  included  in  either  of  two 
districts,  shall  be  so  placed  as  to  make  said  districts  most  nearly  equal  in 
number  of  inhabitants,  excluding  aliens. 

"No  county  shall  have  four  or  more  senators  unless  it  shall  have  a  full 
ratio  for  each  senator.  No  county  shall  have  more  than  one-third  of  all  the 
senators;  and  no  two  counties  or  the  territory  Uiereof  as  now  organized, 
which  are  adjoining  counties,  or  which  are  separated  only  by  public  waters, 
shall  have  more  than  one-half  of  all  the  senators. 

"The  ratio  for  apportioning  senators  shall  always  be  obtained  by  dividing 
the  number  of  inhabitants,  excluding  aliens,  by  fifty,  and  the  senate  shall 
always  be  composed  of  fifty  members,  except  that  if  any  county  having  three 
or  more  senators  at  the  time  of  any  apportionment  shall  be  entitled  on  such 
ratio  to  an  additional  senator  or  senators,  such  additional  senator  or  sena- 
tors shall  be  given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent." 

By  the  apportionment  of  1907  the  county  of  Kings,  having  more 
than  3  senators,  to  wit,  7,  had  in  addition  the  full  ratio  for  another 
senator,  and,  under  the  provision  of  the  section  quoted,  an  additional 
senator  was  ^ven  to  such  county,  and  the  whole  number  of  senators 
was  thereby  increased  to  51.  It  is  the  claim  of  the  respondents  that 
thereby  the  number  of  senators  was  permanently  increased  to  51, 
although  it  is  admitted  the  senatorial  ratio  was  still  to  be  obtained  by 
dividing  the  whole  number  of  inhabitants  of  the  state,  excluding  aliens, 
by  the  number  50.  The  ratio  obtained  according  to  the  constitutional 
formula  by  dividing  the  whole  number  of  inhabitants  of  the  state, 
excluding  aliens,  namely,  8,059,515,  by  50,  results  in  the  senatorial 
ratio  of  161,190.  Upon  that  ratio  the  county  of  Kings,  having  a  citizen 
population  of  1,441,221,  is  entitled  to  eight  senators,  the  same  number 
it  had  under  the  apportionment  of  1907.  Erie,  Kings,  and  New  York 
Counties  were  the  only  counties  having  under  the  1907  apportionment 


Digitized  by 


GooQle 


Sup.  Ct.)  BOWLING   V.  WHITMAN  365 

3  or  more  senators.  None  of  tliose  counties  have  the  requisite  citizen 
population  to  support  the  number  of  senators  allotted  in  1907  and  in 
addition  a  full  ratio  thereby  entitling  it  to  an  additional  senator  under 
the  apportionment  of  1916.  Nevertheless  the  act  provides  for  51  sen- 
ators, and  has  increased  the  senate  representation  of  Westchester 
county  from  1,  as  it  was  under  the  apportionment  of  1907,  to  2,  al- 
though its  population  is  only  273,069,  or  49,311  less  than  would  be  re- 
quired to'  authorize  2  senators.  The  claim  is :  Kings  county  was  enti- 
tled to  an  additional  senator  in  1907,  making  8  in  all ;  while  it  is  by  its 
population  entitled  th^s  year  to  8  under  the  full  ratio  formula,  1  of 
those  8  is  the  additional  senator  permanently  added  to  the  number  of 
senators  in  1907 ;  the  Legislature  therefore  had  the  right  to  apportion 
43  other  senators  to  the  rest  of  the  state,  1  of  whom  it  determined  to 
allot  to  Westchester  county. 

We  find  no  warrant  in  the  Constitution  for  such  contention.  The 
ratio  IS  fixed: 

"The  ratio  for  apportioning  senators  shall  always  be  obtained  by  dividing 
the  number  of  inhabitants,  excluding  aliens,  by  50." 

It  IS  then  provided : 

"And  the  senate  shall  always  be  composed  of  50  members." 

Then  comes  the  exception : 

"Except  that  If  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  snch  ratio  to  an  additional  senator 
or  senators.** 

"At  the  time  of  any  apportionment"  means  precisely  what  it  says. 
Such  apportionment,  applied  to  the  facts  of  this  case,  was  this  year, 
1916,  and  at  this  time  no  county  having  3  or  more  senators  had  pop- 
ulation enough  to  furnish  a  full  ratio  for  an  additional  senator.  The 
ratio  necessarily  changes  from  one  decade  to  another  as  the  popula- 
tion of  the  state  increases.  Permanency  in  the  number  of  senators,  to 
wit,  50,  was  provided  for ;  but  in  order  to  prevent  a  cutting  down  of 
senatorial  representation  in  the  smaller  counties  the  exception  was  in- 
serted, in  order  to  prevent  a  denial  of  representation  to  a  full  senatorial 
ratio  at  any  apportionment  by  providing  for  an  additional  senator,  so 
as  not  to  interfere  with  the  general  scheme  of  the  senatorial  plan.  Any 
reading  of  this  clause,  as  it  seems  to  us,  which  would  make  the  ad- 
ditionsJ  senator  a  permanence,  might  increase  the  number  of  senators 
to  52,  53,  54,  or  55,  or  more,  as  the  case  may  be,  and  so  would  be  in 
conflict  with  the  emphatic  provision  that  the  ratio  shall  always  be  ob- 
tained by  dividing  the  number  of  inhabitants  by  50  and  the  senate  shall 
always  be  composed  of  50  members. 

[2]  As  it  seems  to  us,  we  start  with  the  flat  proposition  that  there 
shall  be  50  senators.  As  the  enumeration  of  inhabitants  is  to  take 
place  at  each  10-year  interval,  and  as  the  apportionment  is  to  be  based 
upon  that  enumeration  at  the  end  of  each  decade,  then,  if  any  county 
with  3  or  more  senators  shall  have  a  full  ratio  of  inhabitants  left  over, 
they  are  to  be  represented  by  the  additional  senator.  But  that  addi- 
tional senator  was  not  permanent,  and  would  be  eliminated  upon  a 
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new  apportionment,  if  the  facts  then  existing  did  not  call  into  existence 
the  constitutional  provision.  It  seems  to  us,  therefore,  that  the  appor- 
tionment was  clearly  unconstitutional  in  providing  for  5l,  instead  of 
50  senators,  and  in  increasing  the  representation  of  Westchester  county 
from  1  to  2.  But  we  do  not  think  that  this  requires  the  condemnation 
of  the  whole  apportionment,  as  the  unconstitutional  provision  is  not  so 
connected  with  the  whole  scheme  as  to  destroy  it,  if  eliminated.  Nor 
will  the  county  of  Westchester  fail  of  senatorial  representation,  be- 
cause by  article  3,  §  3,  of  the  Constitution  it  is  entitled  to  1  senator. 
As  the  provision  of  the  act  under  consideration  providing  for  2  sena- 
tors is  invalid,  that  constitutional  provision  is  unaffected,  and  ex  pro- 
prio  vigore  will  still  be  in  force  and  effect. 

The  appellants  further  object  that  certain  senatorial  districts  in  the 
county  of  Kings  and  in  the  county  of  New  York  do  not  comply  with 
the  constitutional  provisions  as  to  contiguous  territory.  In  view  of 
the  approval  by  the  Court  of  Appeals  (Matter  of  Sherrill  v.  O'Brien,. 
188  N.  Y.  185,  81  N.  E.  124,  117  Am.  St.  Rep.  841)  of  the  apportion- 
ment of  1907,  we  think  there  is  no  such  violation  of  the  constitutional 
provision  in  that  regard  as  requires  us  to  declare  the  whole  appor- 
tionment null  and  void. 

[3]  It  is  further  objected  that  because  the  Twelfth  senatorial  dis- 
trict has  a  population  of  164,103,  which  is  1,377  more  than  the  Thir- 
teenth, while  a  marginal  block  contains  636  inhabitants,  and  the  Four- 
teenth district  has  1,059  more  inhabitants  than  the  Sixteenth,  while  a 
marginal  block  contains  530,  and  the  Fifteenth  district  has  516  more 
inhabitants  than  the  Thirteenth,  while  a  marginal  block  contains  333, 
and  the  Twelfth  district  has  236  more  inhabitants  than  the  Fourteenth, 
while  a  marginal  block  has  131,  and  the  Fifteenth  district  has  1,016 
more  inhabitants  than  the  Thirteenth,  while  a  marginal  block  has  654, 
therefore  the  provision  that  "t^ocks  which  from  their  location  may  be 
included  in  either  of  two  districts  shall  be  so  placed  as  to  make  said 
districts  most  nearly  equal  in  number  of  inhabitants"  has  been  vio- 
lated. While  we  regret  that  the  provision  should  not  have  been  more 
closely  observed,  yet  we  do  not  think  that  for  such  discrepancies  the 
whole  apportionment  should  be  declared  void. 

Appellants  further  object  to  the  apportionment  of  members  of  as- 
sembly. We  have  carefully  considered  this  matter,  and  have  reached 
the  conclusion  that  the  result  reached  by  the  Legislature  was  in  strict 
accordance  with  the  constitutional  provisions. 

The  orders  appealed  from  should  therefore  be  reversed  on  the  law, 
and  the  apportionment  declared  invalid  in  so  far  as  it  provides  for  51 
senators,  and  allots  2,  instead  of  1,  to  Westchester  coimty,  and  valid 
in  all  other  respects.    Settle  orders  on  notice. 
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WILSON  V.  INTERNATIONAL  BY.  CO. 

(Niagara  County  Court.    July  10,  1916.) 

1.  SALE8  ^=s>202(5) — ^Transfxb  of  Title — Patmbnt  as  Oonditiow — ^Waiveb. 

Where  plaintiff,  under  an  executory  contract  of  sale  providing  for  pay- 
ment on  dellrery,  title  to  remain  in  plaintiff  until  payment,  placed  apples 
in  a  freight  car  designated  by  buyer,  with  the  consent  of  defendant  rail- 
road, before  payment  by  the  buyer,  title  remained  in  plaintiff;  there 
being  no  absolute  delivery  such  as  would  waive  condition  of  payment  in 
advance. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §  546;  Dec.  Dig. 
<e=»202(5).] 

2.  Sales  ^=»202(5) — ^Executobt  Contbacts — Title. 

Under  Personal  Property  Law,  art,  5,  Sales  of  Goods,  {§  99,  101,  subd. 
1,  added  by  Laws  1911,  c.  571,  the  rule  of  the  common  law  is  not  changed, 
but  a  condition  of  an  executory  contract  of  sale,  providing  for  payment 
on  delivery,  title  to  remain  in  the  seller  until  payment,  is  not  waived  by 
the  seller  loading  the  property  in  a  freight  car,  where  he  expressly 
notifies  the  railroad  company  that  title  remains  in  him  until  payment  is 
made  by  the  buyer. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  J  546;  Dec  Dig. 
<&=>202(5).] 

3.  Cabriebs  €==>72 — Cabbiebs  or  Goons — jRelation  to  Shippeb. 

The  relation  of  shipper  and  carrier  does  not  attach  until  property 
has  been  delivered  and  accepted  by  the  carrier  for  immediate  transpor- 
tation, and  when  the  goods  are  not  to  be  transported  until  further  or- 
ders a  carrier  is  only  a  depositary  or  bailee. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  |§  243-250,  258- 
261,  266-269;   Dec.  Dig.  <g=»72.] 

4.  Cabbiebs  ^=s>72— Rights  of  Shippeb. 

Where  plaintiff,  under  an  executory  contract  of  sale,  loaded  apples  in 
a  freight  car  with  the  consent  of  the  railroad  company  and  notified  the 
latter  that  title  remained  in  plaintiff  until  payment  by  the  buyer,  the 
railroad  company  was  liable  to  plaintiff  for  damages  for  refusing  to  de- 
liver apples  to  plaintiff  upon  demand;  such  a  refusal  amounting  to 
conversion. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §§  243-250,  258- 
261,  266-269;   Dec.  Dig.  <©=»72.1 

5u  Cabbiebs  ^=s>72— Rights  of  Shippeb. 

Where  plaintiff  loaded  apples  in  freight  cars  after  notifying  the  de- 
fendant railroad  company  that  title  to  such  apples  remained  in  plaintiff 
until  payment  by  buyer,  and  thereafter  demanded  return  of  the  apples- 
upon  buyer's  failure  to  pay,  heldy  that  railroad  company,  as  bailee,  had 
a  right  to  defer  delivery  for  a  reasonable  time  to  investigate  title  to  such 
property,  but  its  refusal  thereafter  to  deliver  goods  to  plaintiff  was  a 
conversion,  for  which  it  was  liable. 

[Ed,  Note. — F6r  other  cases,  see  Carriers,  Cent  Dig.  {§  243-250,  258- 
261,  266-269;   Dec  Dig.  <©=>72.] 

6.  Bailment  ^=s>16 — ^Ll^bilitt  or  Bailee  fob  Refusal  to  Delivbb  Pbopebtt 
TO  Tbux  Owneb. 

The  rule  that  an  innocent  purchaser  under  a  defective  title  cannot 
hold  personal  property  as  against  the  true  owner,  although  changed  by 
the  Fiactors  Act  (Laws  1830,  c.  179),  now  Personal  Property  Law  (ConsoL 
Laws,  c.  41)  §  43,  as  to  purchasers  from  agents  clothed  with  possession 
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by  their  principal,  still  applies  to  bailees,  who  are  liable  for  conversion 
in  refusing  to  deliver  the  property  to  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Baihnent,  Cent  Dig.  §§  64-74;  Dec, 
Dig.  <S=»16.] 

7.  Bailment  ^=»19 — Dslivebt   to   Owneb — ^Liability — ^Rioht  to   Bequibb 

Bond. 

A  bailee  has  no  right  to  require  an  indemnity  bond  as  a  condition  pre- 
cedent to  the  delivery  of  property  to  its  true  owner. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  H  85,  86;  Dec. 
Dig.  «=»19.] 

8.  Cabbiers  ^==>71 — ^Deuveby  to  Tbue  Owneb — ^Right  to  Requibe  Indemni- 

ty Bond. 

Carrier  of  goods  has  no  right  to  require  an  indemnity  bond  as  a  condi- 
tion precedent  to  delivery  of  goods  to  the  true  owner,  who  had  loaded 
them  onto  a  car  placed  on  a  track  for  the  purchaser,  who  was  not  there 
to  receive  them,  after  notifying  the  carrier  tliat  title  was  not  to  pass  un- 
til payment  therefor  by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  240-242,  247, 
256,  257.  363,  561;   Dec.  Dig.  «&=»71.] 

Action  by  Allen  D.  Wilson  against  the  International  Railway  Com- 
pany.   Judgment  for  plaintiff. 

Lee  &  Ward,  of  Lockport,  for  plaintiff. 

Cohn,  Chormann  &  Franchot,  of  Niagara  Falls  (John  P.  Langs,  of 
Niagara  Falls,  of  counsel),  for  'defendant. 

FISH,  J.  The  evidentiary  facts  are  undisputed.  Plaintiff  entered 
into  an  executory  contract  for  the  sale  of  a  carload  of  apples  with 
Rowe  Bros.,  the  apples  to  be  delivered  in  car  at  Wrights,  a  station 
on  defendant's  line,  to  be  paid  for  as  each  wagon  load  was  delivered, 
and  title  to  remain  in  plaintiff  until  paid  for.  Rowe  Bros,  thereupon 
and  in  November,  1909,  ordered  of  defendant  a  refrigerator  car  for 
the  apples  placed,  and  the  defendant  placed  the  car  thus  ordered  the 
next  morning.  The  plaintiff  thereupon,  and  on  or  about  November 
10,  1909,  commenced  to  draw  the  apples  thus  contracted  for  to  and 
load  the  same  in  this  car.  The  plaintiff's  son  drew  the  first  wagon 
load,  and  upon  arrival  at  the  station  and  before  unloading  asked  de- 
fendant's station  agent  where  Rowe  was,  to  which  the  station  agent 
replied  that  he  had  gone  to  Medina,  but  that  he  would  be  back  that 
afternoon  or  the  following  morning.  The  plaintiff's  son  then  told  the 
agent  that  Rowe  wanted  the  apples,  as  he  supposed,  for  the  car,  and 
the  agent  showed  him  where  the  car  was.  The  plaintiff's  son  told  the 
agent  that  the  apples  were  not  paid  for,  and  were  plaintiff's  until 
paid  for,  and  the  agent  said  he  thought  it  would  be  all  right  if  the 
apples  were  unloaded.  The  apples  were  unloaded  into  the  car,  and 
the  plaintiff  and  his  agents  continued  drawing  apples  to  and  unload- 
ing them  into  the  car  until  November  13,  1909,  when  the  car  was 
loaded ;  and  then  the  plaintiff's  son  told  the  agent  that  the  apples  were 
plaintiff's  until  paid  for,  and  not  to  bill  the  car  out  for  Rowe  Bros. 

The  apples  were  not  paid  for,  and  two  or  three  days  later  the  plain- 
tiff's son  and  others  representing  the  plaintiff  went  to  the  car  with 
wagons  and  commenced  removing  the  apples;    after  some  of  the 

^s»For  other  cases  lee  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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apples  had  been  removed  from  the  car  to  a  wagon,  the  defendant's 
agent  stopped  them,  ordered  them  to  replace  the  apples  in  the  car, 
which  was  done,  and  the  defendant  sealed  the  car.  On  the  same  day 
the  apples  removed  from  the  car  were  replaced  in  the  car,  and  shortly 
thereafter  one  of  plaintiflF's  sons  called  plaintiff  on  the  telephone,  and 
thereupon  plaintiff  talked  with  the  agent  and  told  him  that  the  apples 
had  not  been  paid  for,  that  they  were  plaintiff's  until  paid  for,  and 
asking  the  agent  why  he  did  not  let  his  man  have  the  apples,  and  the 
agent  said  that  the  superintendent  told  him  not  to  let  plaintiff  have 
the  apples.  A  few  days  later  plaintiff  called  on  the  agent  at  his  office, 
asked  him  what  the  charges  on  the  car  were,  the  agent  told  him  $7, 
which  amount  the  plaintiff  tendered,  but  the  agent  refused  to  take 
same.  Plaintiff  again  on  this  occasion  demanded  the  apples,  but  the 
agent  refused  to  let  him  have  them  unless  he  would  ffive  an  indemnity 
bond  to  protect  the  railroad  in  case  Rowe  Bros,  should  come  back 
on  the  railroad  for  the  apples,  and  the  plaintiff  refused  to  give  indem- 
nity, claiming  the  apples  were  his,  that  he  was  not  obliged  to  give  a 
bond,  and  that  he  would  sue  the  defendant  unless  the  apples  were  de- 
livered. I  find  that  the  refusal  to  deliver  the  apples  unless  indemnity 
was  given  was  on  November  17,  1909.  The  apples  were  kept  in  the  car 
at  this  station  by  defendant  for  two  or  three  weeks  after  the  car  was 
loaded.  The  defendant  is  a  common  carrier  of  goods,  engaged  at  the 
time  in  receiving  goods  at  said  station  for  transportation,  and  trans- 
porting same  over  its  own  and  to  connecting  lines. 

[1]  The  title  to  these  apples  was  in  plaintiff  at  the  time  he  demand- 
ed them;  the  contract  between  Rowe  Bros,  and  plaintiff  for  the  apples 
constituted  an  executory  contract  of  sale ;  there  was  no  absolute  sale 
and  consequent  passing  of  title,  for  a  condition  was  attached  that  the 
apples  were  to  be  paid  for  upon  delivery  and  were  to  be  plaintiff's  until 
paid  for.  Title  would  not  pass  to  Rowe  Bros,  until  this  condition 
was  performed,  unless  there  was  an  absolute  delivery  of  the  apples 
in  completion  of  the  contract,  or  the  condition  was  waived.  Adams 
V.  Roscoe  Lumber  Co.,  159  N.  Y.  179,  53  N.  E.  805;  Smith  v.  Lynis, 
5  N.  Y.  41;  Osborn  v.  Gantz,  60  N.  Y.  542;  Van  Buskirk  v.  Purin- 
ton,  2  N.  Y.  Super.  Ct.  60L 

[2]  The  Personal  Property  Law  (article  5,  Sales  of  Goods)  does  not 
change  the  rule  of  the  common  law.  Sections  99  and  101,  subd.  1^ 
added  by  Laws  1911,  c.  571.  The  condition  attached  to  the  executory 
contract  of  sale  here  was  never  performed.  Assuming  that  the  placing 
of  the  apples  in  the  car  was  a  delivery  to  Rowe  Bros.,  it  was  only  pre- 
sumptive evidence  of  a  waiver  of  condition;  and  whether  there  was 
a  waiver  or  not  became  a  question  of  fact,  depending  upon  the  in- 
tention of  the  parties  and  the  circumstances  surrounding  the  contract 
for  and  delivery  of  the  apples  in  the  car;  and  when  we  turn  to  the 
circumstances  of  the  placing  of  these  apples  in  the  car,  and  the  con- 
versations held  in  relation  thereto  as  above  detailed,  it  quite  clearly  ap- 
pears tiiat  the  plaintiff  did  not  waive  the  condition. 

[3]  The  defendant,  if  it  held  these  apples  at  all  for  Rowe  Bros., 
held  them  as  bailee,  and  not  as  carrier.  The  relation  of  shipper  and 
carrier  does  not  attach  until  property  has  been  delivered  to  and  accept- 
leON.Y.S.— 24 
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€d  by  carrier  for  immediate  transportation;  and  when  the  goods 
are  not  to  be  transported  until  further  orders  the  carrier  is  only  a 
depositary  or  bailee.  O'Neill  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  60  N.  Y. 
138;  L.  &  L.  F.  Ins.  Co.  v.  R.,  W.  O.  &  O.  R.  R.  Co.,  144  N.  Y.  200, 
39  N.  E.  79, 43  Am.  St.  Rep.  752 ;  Michie  on  Carriers,  |  1090;  Hutchin- 
son on  Carriers  (3d  Ed.)  §  112.  In  Michie  on  Carriers,  §  1090,  the 
author  says: 

''That  test  qnestion  is  whether  the  carrier  holds  the  goods  only  for  the 
purpose  of  transportation,  without  further  directions.  •  •  ♦  When  goods 
are  delivered  to  await  further  orders  before  shipment,  or  are  detained  at 
the  request  of  the  consignor,  the  liabiUty  of  the  carrier  until  such  detention 
is  that  of  warehouseman  onlj.**    • 

In  the  instant  case  the  paity  who  placed  the  apples  in  the  car  notified 
defendant's  agent  that  the  apples  were  plaintiff's,  and  not  to  bill  out 
the  car. 

[4,  5]  The  defendant,  as  bailee  of  these  apples,  had  no  right  to  de- 
tain them  against  the  true  owner;  and  when  the  plaintiff  as  such 
owner  demanded  them,  it  became  the  defendant's  duty  to  deliver  them 
to  him,  and  its  refusal  to  comply  with  that  demand  amounted  to  a 
conversion  of  the  apples.  Ball  v.  Liney,  48  N.  Y.  6,  8  Am.  Rep.  511 ; 
Rogers  v.  Weir,  34  N.  Y.  463;  McEntee  v.  N.  J.  S.  Co.,  45  N.  Y. 
34,  3  Am.  Rep.  28;  3  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  §  762;  West- 
em  Trans.  Co.  v.  Barber,  56  N.  Y.  552;  Bank  of  Oswego  v.  Doyle,  91 
N.  Y.  41,  43  Am.  Rep.  634;  Carroll  v.  Mix,  51  Barb.  212.  The  de- 
fendant, however,  had  a  right,  assuming  it  to  be  a  bailee  for  Rowe 
Bros.,  to  qualify  its  refusal  to  deliver  the  apples  until  it  could  in  good 
faith  investigate  the  facts  as  to  the  real  ownership  of  the  apples.  It 
•could  have  asked  for,  and  was  entitled  to,  if  it  asked,  a  reasonable 
time  to  make  this  investigation,  and  could  have,  in  the  meantime,  re- 
tained possession  of  the  apples.  The  defendant,  however,  made  no 
such  qualified  refusal,  it  did  not  ask  for  time  to  look  into  plaintiff's 
title,  its  agent  absolutely  refused  to  deliver  the  apples  unless  an  in- 
demnity bond  was  given,  and  it  remains  to  be  determined  whether  it 
had  the  right  to  exact  such  a  bond  as  a  condition  of  the  delivery  of 
the  apples.  Plaintiff's  ownership  of  the  apples  is  not  disputed;  they 
were  placed  in  a  car  furnished  by  defendant  to  Rowe  Bros. ;  the  de- 
fendant could  have  no  greater  right  to  the  property  than  Rowe  Bros, 
had,  and  they  had  no  right  at  all  as  against  the  plaintiff.  No  element 
of  estoppel  enters  into  this  case,  as  the  defendant  was  informed  of 
plaintiff's  rights  before  the  apples  were  placed  in  the  car. 

[8]  It  is  a  fundamental  rule  of  our  common  law  that  no  man  can 
be  deprived  of  his  personal  property  without  his  consent,  and  that 
even  an  innocent  purchaser  under  a  defective  title  cannot  hold  the 
property  as  against  the  true  owner.  Saltus  v.  Everett,  20  Wend. 
275,  32  Am.  Dec.  541.  This  rule,  in  order  to  facilitate  business,  was 
changed  in  this  state  in  the  year  1830  by  the  Factors  Act  (Laws  1830, 
c.  179),  now  section  43  of  the  Personal  Property  Law  (Freudenheim  v. 
Gutter,  201  N.  Y.  94,  94  N.  E.  640),  as  to  purchasers  from  agents 
clothed  with  possession  by  their  principals ;  but  I  know  of  no  change 
in  the  common  law  affecting  the  situation  here. 
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[7]  It  is  true  a  bailee  is  in  a  precarious  position.  If  he  delivers  on 
the  demand  of  a  claimant,  he  may  be  called  upon  to  defend  the  claim- 
ant's title;  and  if  he  does  not,  he  may  be  mulcted  in  conversion  by  the 
claimant.  But  the  law  always  aids  the  true  owner  in  acquiring  his 
property,  and  the  bailee  has  a  remedy  by  commencing  a  suit  in  equity 
in  the  nature  of  a  bill  of  interpleader  (Ball  v.  Liney,  supra;  6  C.  J. 
1141);  and  all  the  authorities  I  know  of  agree  that  the  owner  cannot 
be  called  upon  to  give  a  bond  as  a  condition  of  obtaining  his  property 
from  a  bailee.  In  3  American  &  English  Encyclopedia  of  Law  (2d 
Ed.)  at  page  763,  it  is  stated : 

"It  hardly  seems  consonant  with  the  duty  of  the  bailee  to  either  party 
that  he  should  be  permitted  to  demand  Indemnity  as  a  condition  precedent  to 
deUvery.  If  a  party  has  a  right  to  the  goods  at  all,  he  has  a  right  to  their 
delivery  unhampered  by  conditions,  and  a  bailee  could  hardly  justify  a  re- 
fusal because  indemnity  had  not  been  given." 

And  in  6  C.  J.  1141,  it  is  stated : 

"It  hardly  seems  consonant  with  the  duty  of  the  bailee  to  either  party 
that  he  should  be  permitted  to  demand  indemnity  as  a  condition  precedent  to 
delivery." 

Both  authorities  cite  Banfield  v.  Haeger,  45  N.  Y.  Super.  Ct.  428, 
in  support  of  the  text,  although  an  examination  of  that  case  discloses 
that  it  does  not  entirely  support  the  broad  doctrine  above  quoted,  as 
there  property  had  been  surreptitiously,  without  the  consent  or  knowl- 
edge of  the  owner,  placed  in  the  hands  of  a  warehouseman. 

In  Hutchinson  on  Carriers  (3d  Ed.)  §§  752,  753,  the  author  says 
that  a  carrier  is  liable  in  conversion  for  failure  to  deliver  the  goods 
to  the  true  owner  on  demand,  although  he  may  have  a  reasonable  time 
to  investigate  the  owner's  title,  and  then  in  substance  says  that  the 
carrier  may  generally  avoid  the  expense  and  delay  of  an  action  in  the 
nature  of  a  bill  of  interpleader  by  delivering  the  property  to  the  party 
who  seems  best  entitled  thereto  upon  being  indemnified ;  but  he  does 
not  say  that  a  carrier  is  entitled  to  demand  indemnity.  The  plaintiff 
having  never  parted  with  title  to  his  apples,  the  same  having  been 
placed  in  the  car  after  notice  to  defendant  of  plaintiff's  title,  and  the 
very  party  who  placed  the  apples  in  the  car  having  demanded  their 
return,  I  Conclude  that  the  defendant  was  not  in  this  case  entitled  to 
demand  indemnity,  even  if  it  was  a  bailee  of  the  apples  for  Rowe  Bros. 

[I]  Even  if  the  defendant  had  assumed  towards  the  apples  the  more 
onerous  duties  and  obligations  of  a  carrier,  and  actually  held  them  at 
the  time  of  the  demand  as  a  carrier  for  Rowe  Bros.,  the  weight  of  au- 
thority is  that  the  same  obligation  would  rest  upon  it  to  deliver  the 
goods  to  the  true  owner  on  demand.  Fitch  v.  Newberry,  1  Doug. 
(Mich.)  1,  40  Am.  Dec.  33 ;  Robinson  v.  Baker,  5  Cush.  (Mass.)  137, 
51  Am.  Dec.  54;  Railway  Co.  v.  Jordan,  67  Kan.  86,  72  Pac.  533; 
Shellenberg  v.  F.,  E.  &  M.  V.  R.  Co.,  45  Neb.  487,  63  N.  W.  859,  50 
Am.  St.  Rep.  561 ;  Georgia  R.  R.  Co,  v.  Hass,  127  Ga.  187,  56  S. 
E.  313,  119  Am.  St.  Rep.  327,  9  Ann.  Cas.  677;  Wells  v.  Am.  Ex. 
Co.,  55  Wis.  23,  11  N.  W.  537,  12  N.  W.  441,  42  Am.  Rep.  695. 
Hutchinson  on  Carriers,  as  heretofore  stated,  and  Moore  on  Carriers 
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(2d  Ed.)  pages  209,  210,  lay  down  the  rule  that  the  carrier  must  de- 
liver to  the  true  owner  on  demand,  although  he  may  have  a  reasonable 
time  to  investigate  the  owner's  title,  and  Michie  on  Carriers,  §  856, 
assumes  this  to  be  the  law.  There  are,  however,  two  cases  in  opposi- 
tion, one  in  South  Carolina  (Kohn  v.  R.  &  D.  R.  Co.,  37  S.  C,  1,  16 
S.  E.  376,  24  L.  R.  A.  100,  34  Am.  St.  Rep.  726)  and  the  other  in 
Washington  (Switzler  v.  N.  P.  R.  Co.,  45  Wash.  221,  88  Pac.  137,  12 
L.  R.  A.  [N.  S.]  254,  122  Am.  St.  Rep.  892,  13  Ann.  Cas.  357).  There 
was  a  dissent  in  the  South  Carolina  case,  and  in  the  note  appended  to 
the  report  thereof  in  34  Am.  St.  Rep.  726,  it  is  stated  that  the  rule 
therein  laid  down  is  only  the  law  in  South  Carolina-  While  there 
may  be  exceptions  to  the  rule  as  to  carriers,  depending  upon  the  man- 
ner in  which  carrier  obtains  possession  and  whether  demand  is  made 
at  the  point  of  origin,  in  transit,  or  at  destination,  or  on  other  condi- 
tions, I  do  not  think  there  should  be  an  exception  here,  as  defendant 
received  the  goods  with  notice  of  plaintiff's  title. 

In  my  view,  however,  of  this  case,  defendant  owed  no  duty  to 
Rowe  Bros.,  not  even  that  of  an  ordinary  bailee.  Defendant  placed 
the  car  for  Rowe  Bros.;  it  thereupon  rested  with  them  to  load  the 
car;  a  man  comes  along  with  apples  for  Rowe  Bros.,  but  they  are 
not  there  to  receive  and  pay  for  them,  and  he  obtains  permission  from 
defendant  to  place  them  in  this  car.  It  did  not  hold  the  apples  for 
Rowe  Bros.,  and  if  there  was  any  relation  of  bailor  or  bailee  it  was 
between  plaintiff  and  defendant.  There  was  no  delivery  of  the  apples 
by  Rowe  Bros,  to  defendant,  either  as  an  ordinary  bailee  or  as  a 
carrier,  and  there  is  no  evidence  in  this  case  that  Rowe  Bros,  ever 
made  any  claim  to  the  apples. 

The  value  of  the  apples  at  the  time  of  the  demand  and  refusal,  No- 
vember 17,  1909,  was  $192.96,  and  plaintiff  is  entitled  to  judgment  in 
said  sum,  with  interest  from  November  17,  1909,  with  costs. 

Decision  may  be  prepared  accordingly. 


<06  Misc  Bep.  419) 

In  re  LELANIVS  WIIJJ. 

(Surrogate's  Court,  New  York  County.     July  6,  1916.) 

1.  EXECUTOBS  AND  AdIONISTRATOBS  ^SS>20{1) — ^AfPLIOATION  FOB  LsiTEBa — ^PrO- 

CEEDIN08. 

Where  right  to  receive  letters  testamentary  Is  controverted,  the  issue  is 
beard  in  a  separate  proceeding  after  the  probate  of  the  will,  for  conven- 
ience of  the  parties  and  the  court 

pSd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec 
Dig.  <S=>20(1).] 

2.  Executors  and  Administrators  «g=5>20(l) — Application  for  Letters — ^Pro- 

ceedings. 
A  separate  proceeding  for  letters  is  a  proceeding  in  rem. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Dec 
Dig.  <&=>20(1).] 
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3.  EXECUTOBS  AND  AdMINIBTBATOKS  ^=>74 — APPOINTMENT— NECESSITY. 

An  executor  derives  his  office  and  estate  from  the  will  at  the  moment  of 
testator's  death,  and  not  from  probate  or  letters  testamentary ;  the  com- 
mon-law rule  not  having  been  changed. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec. 
Dig.  «=>74.] 

4.  EXECCTOBS  AND  ADMINISTBATOBS   €=»74: — ESTACT — ^NaTUBB. 

The  estate  of  an  executor  is  not  strictly  proprietary,  but  is  held  for  an- 
other. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Dec. 
Dig.  «=»74.] 

5.  EXSCUTOBS    A19D    ADMINISTBATOBS    ^=>14 — APPOINTMENT — GONBIDEBATIONft, 

In  considering  the  application  for  letters  of  one  named  as  executor,  his 
common-law  right  to  the  executorship  is  the  primary  consideration,  and 
the  rights  of  creditors  or  legatees  cannot  be  considered,  since  such  ap- 
plication for  letters  is  an  invocation  of  the  law,  not  of  equity. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  U  2&-31,  42;   Dec.  Dig.  <9=>14.] 

C.  EXEOUTOBS  AND  ADMINISTBATOBS  ^=>14 — APPOINTMENT — OBOICB  OP  TeSTA- 
TOB. 

The  undisputed  probate  of  a  will  entitles  to  the  greatest  consideration 
the  desire  and  choice  of  testator  as  to  who  shall  be  his  executors. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  f§  29-31,  42;   Dec.  Dig.  <e=»14.] 

7.  EXEOITTOBS    AND    ADMINISTBATOBS   ^=»15 — GOMPBTBNOT    OW    PXBSON    NAMED 

ExEGUTOB — "Want  of  Undebstandino." 

Under  Code  Civ.  Proc.  §  2564,  describing  those  incompetent  to  receive 
letters  testamentary,  the  phrase  incompetent  for  "want  of  understand- 
ing" refers  only  ,to  common  understanding,  and  is  not  to  be  determined 
by  the  extent  of  the  estate,  nor  the  peculiar  difficulties  of  a  particular  ad- 
ministration. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  K  32-35;    Dec.  Dig.  <&»15. 

For  other  definitions,  see  Words  and  Phrases,  Want  of  Understanding.) 

&  ExsCDTOBS    and    ADMINISTBATOBS    ^3»16 — COMPETBNOT    OP    PEBSOV    NaMSD 
EXECTTTOB. 

That  one  named  as  executor  has  suffered  two  severe  paralytic  attacks 
and  great  physical  deterioration  does  not  disqualify  him  as  executor,  if 
his  mind  Is  not  thereliy  affected. 

[£d.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  32-^;  Dec  Dig.  i8B»15.] 

9.  ExiCtTTOBS    AND    ADMINISTBATOBS    ^S>19 — COMPETENCY    07    PeBSON    NAMED 
EXECtTTOB. 

A  man  may  be  chosen  executor  for  his  moral  worth  alone,  the  testator 
ignoring  his  want  of  business  ability;  the  latter  not  rendering  y^^m  in- 
competent  for  "want  of  understanding.*' 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  K  32-35;  Dec  Dig.  <8=>16.] 

lOi  EXBCUTOBS  AND   ADMINISTBATOBS   ^=»15 — COMPETENCY   OF   PSBSON   NAMED 
EXEGUTOB. 

If  there  be  no  "want  of  understanding**  in  the  common-law  sense  of 
the  term,  the  person  named  as  executor  is  entitled  to  letters. 

[Ed.  Note. — ^Por  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig,  tt  32-86;  Dec  Dig.  «=gl5.]  

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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11.  EXECUTOBS  AJTD  ADMINISTRATORS  ^=»29(5) — APPOINTMENT — MATTERS   CJO IN- 
CLUDED. 

The  appointment  of  an  executor,  although  contested.  Is  not  res  Judicata 
of  the  rights  of  those  interested  in  the  estate  to  apply  for  his  removal  at 
any  time  for  Incapacity;  such  later  application  Involving  equitable  con- 
siderations, while  the  application  for  appointment  Is  based  on  the  com- 
mon-law right  to  letters  of  the  person  named  as  executor. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators*  Cent. 
Dig.  §  181;    Dec.  Dig.  «=>29(5).] 

Application  for  letters  testamentary  based  on  the  probate  of  the  will 
of  Francis  L.  Leland,  deceased.    Application  granted. 

Order  reversed,  161  N.  Y.  Supp.  316.  See,  also,  95  Misc.  Rep.  440, 
159  N.  Y.  Supp.  533. 

Kellogg  '&  Rose,  of  New  York  City  (L.  Laflin  Kellogg,  of  New  York 
City,  of  counsel),  for  petitioner. 

Olney  &  Comstock,  of  New  York  City  (Robert  C.  Beatty,  William 
A.  Purrington,  and  Jesse  Grant  Roe,  all  of  New  York  City,  of  coun- 
sel), for  objectors. 

A.  Perry  Osbom,  of  New  York  City,  special  guardian. 

FOWLER,  S.  [1,2]  The  will  of  Francis  L.  Leland  is  not  con- 
tested and  a  degree  for  its  probate  has  duly  passed.  This  is  an  in- 
dependent application  for  letters  testamentary  based  on  the  probate. 
Where  the  right  to  receive  letters  testamentary  is  controverted,  the 
issue  is  thereafter  carried  on  as  a  proceeding  separate  and  apart  from 
the  probate  proceeding,  which  is  then  confined  to  factum  only.  This 
division  of  the  proceeding  for  probate  and  letters  into  two  parts  is  a 
mere  matter  of  practice  for  the  convenience  of  the  parties  and  the 
court.  Matter  of  Mayer,  84  Misc.  Rep.  9,  145  N.  Y.  Supp.  665.  The 
gravity  of  the  issue  on  this  particular  application  for  letters  shows  the 
wisdom  of  the  practice  of  dividing  the  proceedings,  now  followed  in 
this  court,  when  there  is  a  contest  over  the  letters  but  none  over  pro- 
bate. A  separate  proceeding  for  letters  is  a  proceeding  in  rem.  Qui- 
dort  v.  Pergeaux,  18  N.  J.  Eq.  472,  477. 

Objections  to  the  issuance  of  letters  to  Dr.  Timothy  M.  Cheeseman, 
one  of  the  three  executors  nominated  by  the  will,  have  been  filed,  and 
such  issuance  is  contested  by  all  the  adult  members  of  the  testator's 
family  and  by  the  guardian  of  the  infants.  It  appears  that  Francis  C. 
Cantine,  nominated  as  coexecutor,  is  dead ;  Pedro  de  Florez,  also  nom- 
inated as  coexecutor,  lives  in  Paris,  France,  refuses  to  qualify,  and 
has  formally  renounced  his  right  to  letters.  Therefore  Dr.  Cheese- 
man  is  the  sole  applicant  for  such  letters  in  this  contested  proceeding, 
which  must  now  be  decided  on  relevant  and  sufficient  proofs.  Bur- 
well  V.  Shaw,  2  Bradf.  Sur.  322;  In  re  Ferris'  Will,  Tuck.  IS.  The 
estate  of  Mr.  Leland  is  very  great  and  the  matter  is  of  the  iirst  im- 
portance. 

Before  proceeding  to  the  merits  of  the  contention,  let  me  outline  the 
extent  of  the  abstract  right  of  one  nominated  by  will  as  an  executor  to 
receive  letters  testamentary,  and  also  the  nature  of  the  limitations  im- 
posed by  law  On  that  right.  I  will  also  consider  briefly  the  law  gov- 
erning the  office  of  an  executor.  It  is  always  well  in  any  grave  con- 
test to  recur  to  riist  principles,  which  are  the  rudder  of  the  law. 

^=»For  other  cases  see  same  topio  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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It  was  subsequent  to  the  Reformation  that  most  of  the  present  com- 
mon law  relating  to  executors  was  formulated.  In  other  words,  our 
common  law  in  reference  to  the  office  and  duties  of  executors  rarely 
goes  back  of  the  reign  of  Edward  VI.  The  earliest  accurate  and  sys- 
tematic exposition  of  this  modern  common  law  is  to  be  found  well 
stated  in  Godolphin's  Orphans'  Legacy  (edition  of  1677)  and  in  the 
treatise  known  as  Wentworth's  Office  and  Duty  of  Executors  (edi- 
tion of  1641),  so  often  reissued  by  later  editors.  At  common  law  the 
spiritual  courts  could  not  refuse  to  grant  authority  to  executors  for 
any  reason  except  excommunication,  or  idiocy,  or  lunacy.  Godol- 
phin's Orphans'  Legacy,  c.  6.  In  the  last  two  instances  the  incapacity 
was  only  because  idiots  and  lunatics  were  incapable  of  expressing  an 
acceptance.  Bacon,  Abr.  Ex'r,  A,  5 ;  Walker  on  Executors,  8 ;  Tol- 
ler, Ex'r,  32;  Ingpen,  Ex'r,  52.  To  exclude  any  one  from  his  right 
to  the  office  of  an  executor,  derived  from  the  will  itself,  very  stringent 
grounds  mufst  have  been  alleged.    Walker  on  Ex'rs,  8. 

Wentworth  in  his  first  edition  (edition  of  1641)  makes  no  exception 
to  the  competency  of  executors,  except  excommunication,  which  he 
says  only  stays  the  execution  until  absolution.  This  important  state- 
ment was  continued  as  late  at  the  fourteenth  London  edition,  from 
which  was  reprinted  the  first  American  edition  (1832,  p.  38).  But  in 
some  of  the  later  editions  of  Wentworth's  celebrated  treatise,  known 
as  Toller  on  Executors,  not  only  idiots  and  the  insane  were  con- 
ceded to  be  disqualified  from  executorship,  but  those  whose  intellects 
are  destroyed  by  age,  disease,  intemperance,  or  by  blindness  and 
deafness,  the  common  inlets  of  understanding.  No  other  cause  dis- 
qualified an  executor  at  common  law;  proof  of  mere  weakness  of 
mind  never  incapacitated  an  executor.  Per  Sir  H.  Jenner  Fust,  Evans 
V.  Tyler,  2  Rob.  128,  131,  132;  Wentworth  (6th  Ed.  by  Toller)  p. 
34.  Wentworth's  book,  it  must  be  remembered,  was  the  precursor  of 
all  the  modern  books  on  Executors,  and  was  probably  prepared  by  the 
learned  Mr.  Justice  Dodderidge.  This  treatise  stands  in  the  excep- 
tionable position  of  a  text-book  or  abstract  discussion  possessing  some 
weight  in  the  regular  courts.  I  do  not  pretend  that  it  is  a  source  of 
law,  for  I  am  quite  aware  that  only  one  or  two  text-books  are  sources 
of  law  in  our  system  of  jurisprudence.  What  I  mean  is  that  Went- 
worth is  regarded  by  courts  as  generally  correct  in  his  statements  of 
fact  and  in  his  deductions  and  citations. 

It  is  the  fact,  I  think,  that  the  additional  incapacities  of  executors, 
specified  by  Toller  in  later  editions  of  Wentworth,  are  all  due  to  deci- 
sions founded  directly  or  indirectly  on  modern  statutes.  The  text 
of  Bacon's  Abridgment  (Ex'r,  A,  5)  and  Godolphin's  Orphans'  Legacy 
(chapter  6),  as  well  as  Wentworth's  own  early  editions  (several  of 
which  I  possess),  would  seem  to  prove  that  this  was  the  fact.  With- 
out that  further  examination,  which  I  regret  not  to  be  able  to  make  at 
this  time,  these  secondary  authorities  seem  to  authorize  the  conclusion 
^at  the  additional  or  modern  disabilities  of  executors  are  in  our  law  all 
f otmded  on  modern  statutes  of  one  kind  or  another.  I  am  somewhat 
confirmed  in  this  conclusion  by  the  fact  that  the  spiritual  courts,  which 
at  ccnnmon  law  had  sole  jurisdiction  to  issue  letters  testamentary  (ex- 
cept, perhaps,  in  a  few  common-law  manors),  could  refuse  letters  tes- 
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tamentary  for  exceedingly  few  causes,  mainly  of  a  spiritual  nature. 
These  disabilities  were  at  common  law  those  prescribed  by  legatine 
constitutions,  by  the  canon  law,  or  by  the  civil  law  supplementing  the 
canon  law.  I  do  not,  however,  feel  it  necessary  at  this  time  to  trace 
the  origin  of  each  disability  or  to  examine  the  disqualifications  of  exec- 
utors in  the  spiritual  courts  prior  to  the  Reformation,  as  the  practice 
of  the  reformed  ecclesiastical  courts,  founded  after  Edward  VI,  is  the 
primary  source  of  the  common  law  of  this  state,  now  administered*  in 
this  court  by  constitutional  limitation.  Of  course  at  times  our  modern 
common  law  may,  as  in  England,  be  referred  back  for  its  origin  to  the 
canon  law  and,  failing  that,  to  the  civil  law.  Such  instances  rarely  oc- 
cur in  practice,  but  they  do  occur.  In  the  particular  matter  now  here 
we  are,  however,  concerned  only  with  the  modern  common  law  of  this 
court. 

There  can  be  no  doubt  that  after  Edward  VI  the  right  of  one  nom- 
inated as  an  executor  to  have  and  to  enjoy  his  office  was  almost  ab- 
solute, and  it  was  rarely  defeated,  except  by  a  complete  want  of  un- 
derstanding or  incapacity  to  signify  an  acceptance  upon  the  part  of 
the  nominee  Per  Holt,  C.  J.,  Rex  v.  Raines,  1  Lord  Raym.  364;  Ha- 
thomthwaite  v.  Russel,  2  Atk.  126.  So  strict  was  this  rule  that  even  an 
attaint  or  an  outlawry  did  not  disable  one  to  be  an  executor.  The 
consequence  of  this  doctrine  was  that  chancery  was  sometimes  forced 
to  interfere  and  to  appoint  a  receiver  where  an  executor  had  proved 
himself  disqualified.  Rex  v.  Simpson,  1  W.  Black.  456.  But  inde- 
pendently of  statute  a  court  of  equity  could  not  remove  an  executor ;  it 
could  only  appoint  a  receiver,  Bolles  v.  Bolles,  44  N.  J.  Eq.  385,  14 
Atl.  593.  Removal  of  an  executor,  as  I  intimated  to  counsel  on  the 
argument,  is  quite  another  thing  from  the  sanction  of  a  court  pre- 
venting an  entrance  into  an  office  or  estate  granted  to  an  executor  by 
a  last  will.  It  proceeds  on  other  grounds.  The  modem  statutes  some- 
times prevent  the  entrance,  but  they  cannot  take  away  the  title,  except 
for  the  causes  specified  in  the  modern  statutes. 

[3,  4]  At  common  law  an  executor  derived  exclusively  from  the 
will  itself  an  estate  in  his  office  as  executor.  His  office  or  estate  did 
not  depend  on  probate  of  the  will  or  on  any  grant  of  letters  testa- 
mentary ;  it  flowed  exclusively  from  the  will  itself  (Smith  v.  Milles,  1 
T.  R.  475,  480;  Hartnett  v.  Wandell,  60  N.  Y.  349,  19  Am.  Rep.  194), 
and  it  vested  in  the  executor  from  the  moment  of  the  testator's  death 
(Com.  Dig.  Administration,  B.  10;  Woolley  v.  Clark,  5  B.  &  A.  745, 
746).  It  is  said  by  Chancellor  Kent  that  an  executor  is  jure  gentium 
and  is  only  confirmed  by  a  court  of  probate.  I  have  called  the  execu- 
tor's rights  in  and  to  his  office  an  estate,  because  conmion-law  books 
so  call  it,  doubtless  using  estate  primarily  in  the  old  sense  of  status, 
but  also  in  the  secondary  sense  of  property,  in  instances  where  free- 
holds are  devised  to  the  executor  for  the  purpose  of  sale.  In  all  the 
particulars  just  indicated  the  old  common  law  remains  in  force  in  this 
state,  except  where  changed  by  statute.  I  am  aware  of  nothing  chang- 
ing the  common-law  rule  that  an  executor  derives  his  office  and  estate 
iErom  the  will,  and  not  from  probate,  or  from  the  issuance  of  letters 
by  this  court    Hartnett  v.  Wandell,  60  N.  Y.  346,  349,  19  Am.  Rep. 
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194;  Van  Schaack  v.  Saunders,  32  Hun,  at  page  520;  Matter  of 
Greeley,  15  Abb.  Prac.  (N.  S.)  393.  But  the  estate  of  the  executor  is 
not  strictly  proprietary,  though  his  office  is.  His  estate  is  what  the 
common  law  calls  "in  autre  droit,"  or  in  right  of  another. 

It  is  generally  thought  that  the  office  of  an  executor  is  peculiar  to 
the  common  law,  but,  as  I  showed  in  Matter  of  Mayer,  84  Misc.  Rep. 
9,  18,  144  N.  Y.  Supp.  438,  this  is  not  so.  It  would  be  pedantic  at 
this  late  day  to  object  to  the  term  "executor,"  but  it  is  quite  worthy 
of  notice  that  that  exceptionally  distinguished  judge,  Lord  Hardwicke, 
condemned  the  title  "executor"  as  barbarous  (Androbin  v.  Poilblanc, 
3  Atk.  300,  301),  and  he  stated,  with  his  usual  acumen,  that  our  execu- 
tor is  in  reality  the  "heres  testanjentarius"  of  the  Roman  law,  and 
thus,  in  so  far  as  personal  property  is  concerned,  the  "universal  suc- 
cessor" of  the  civil  law.  This  judgment  of  Lord  Hardwicke  is  im- 
portant to  this  discussion,  because  it  demonstrates  that  even  equity 
originally  regarded  the  executor  not  primarily  as  a  trustee,  but  as  one 
who  was  constituted  by  the  testator  himself  as  the  continuation  of 
his  prior  legal  existence.  The  later  conception  of  the  executor  as 
a*  trustee  is  not  one  of  law,  but  of  equity,  and  the  development  of  this 
conception  is  precisely  similar  in  both  the  Roman  law  and  the  common 
law.  The  aequitas  of  the  civilians  converted  the  legatee  or  the  heres 
into  fiduciarius  whenever  there  was  a  trust,  and  in  the  same  way  our 
equity  came  to  regard  the  executor  as  a  trustee  in  that  forum  when- 
ever the  rights  of  legatees  or  creditors  required  it  of  the  chancellor. 
Consequently,  in  modern  equity  and  by  modem  statutes,  the  executor 
is  not  always  regarded  as  the  mere  representative  of  the  deceased,  but 
is  treated  as  a  trustee  for  the  benefit  of  creditors  or  others  interested  in 
the  estate.  Dox  v.  Backenstose,  12  Wend.  542.  But  it  is,  I  believe, 
a  misconception  which  leads  to  error  to  confuse  executors  with  trus- 
tees in  this  court  on  an  application  for  letters  or  to  treat  the  executor's 
right  to  letters  as  a  matter  primarily  of  equitable  cognizance.  I  have 
somewhat,  perhaps,  unduly  emphasized  this  point,  but  only  because 
it  has  a  direct  bearing  on  this  application. 

[5]  In  the  consideration  of  Dr.  Cheeseman's  application  for  our  let- 
ters we  are  not  now  permitted  to  consider  the  rights  of  creditors  or 
legatees,  but  primarily  the  executor's  own  common-law  right  to  enjoy 
the  executorship  given  to  him  by  Mr.  Leland's  will.  This  present  ap- 
plication is  an  invocation  of  the  law,  not  of  equity.  At  some  later 
stage  it  may  be  very  proper  to  consider  those  olier  phases  of  an  exec- 
utor's office  which  concern  legatees  and  creditors,  but  I  hold  that  that 
time  is  not  now,  and  in  so  holding  I  am  satisfied  that  I  am  supported 
by  the  best  authorities  from  the  very  beginning  of  our  law  down  to 
the  present  day. 

[8]  In  the  theory  of  the  common  law,  and  this  is  a  most  important 
consideration  on  this  application  now  here,,  the  executor  is  treated  as 
"eadem  persona"  as  the  deceased  for  all  juristic  purposes.  That  is 
to  say  the  executor  of  the  common  law  is  the  person  whom  the  tes- 
tator himself  has  selected  and  nominated  to  continue  his  own  juristic 
personality  or  existence.  The  executor  is  in  law  the  same  person  as 
the  testator;   in  equity  or  by  statute  it  may  be  otherwise.    It  is  for 
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this  fundamental  legal  reason  that  courts  of  probate  are  so  careful 
to  see  to  it  that  the  choice  of  the  testator  as  to  his  legal  continuator  is 
not  defeated  except  for  the  grave  and  special  causes  prescribed  by- 
law. Mr.  Leland's  wife  was,  I  believe,  an  Italian  subject  prior  to  her 
marriage,  and  for  some  reason,  not  disclosed  on  this  application,  he 
chose  neither  his  wife  nor  her  sons  as  his  executors,  although  very 
properly  he  paid  great  regard  to  their  natural  claims  on  his  bounty. 
I  am  bound  to  assume  that  his  reason  for  not  naming  them  executors 
was  good.  The  probate  of  his  will  was  not  disputed,  and  this  fact 
entitles  the  desires  and  choice  of  the  testator  in  regard  to  those  who 
are  to  be  his  executors  to  the  greatest  consideration  by  the  surrogate 
unless  some  settled  rule  of  law  or  some  statute  disables  Dr.  Cheese- 
man  from  entering  on  the  office  eitpressly  bequeathed  to  him  by  the 
terms  of  Mr.  Leland's  will. 

In  all  systems  of  jurisprudence  where  private  ownership  is  recog- 
nized the  necessity  of  carrying  on  a  man's  legal  existence  for  some 
time  after  his  death  is  recognized.  As  the  Roman  law  recognized, 
private  property  itself  has  a  distinct  juristic  personality  apart  from 
the  owner.  In  countries  where  community  property  prevails  it  is 
otherwise,  for  the  individual  rights  there  cease  with  death,  and  title 
then  devolves  by  operation  of  law  on  the  commimity.  The  common 
law  is  quite  otherwise ;  it  stands  for  individual  ownership.  The  right 
of  the  owner  to  nominate  his  own  legal  successor  is  a  fundamental  of 
the  common-law  system.  The  limitations  on  this  right  should  not  be 
inspired  by  considerations  which  are  suggested  by  fashionable  theories 
of  community  property.  That  this  is  a  distinct  tendency  at  the  present 
day  no  thinking  person  familiar  with  the  philosophy  of  the  common 
law  will  deny.  Yet  it  has  no  foundation  in  the  common  law  of  this 
country. 

[7]  This  review  of  the  theory  and  application  of  our  common  law 
brings  us  to  the  consideration  of  the  points  actually  involved  in  this 
application — the  limitations  now  imposed  by  statute  on  the  right  of 
the  executor  to  receive  a  confirmation  from  this  tribunal  of  a  title 
granted  to  him  by  the  will  itself.  The  only  statute  binding  on  this 
application  is  to  be  found  at  present  in  section  2564,  C.  C.  P.,  which 
describes  those  incompetent  to  receive  letters  testamentary  from  this 
court.  Subdivision  5  of  this  section  provides  that  no  person  is  com- 
petent to  serve  as  an  executor  who  is  incompetent  "for  want  of  under- 
standing." This  is  the  only  part  of  the  section  invoked  on  this  ap- 
plication. This  legislation,  although  contained  in  the  Code,  is  not 
new.  It  is  taken  almost  verbatim  from  section  3,  2  R.  S.  69,  of  1830. 
That  the  Revised  Statutes  were  to  some  extent  a  codification  not  only 
of  earlier  statutes  of  this  state,  but  to  some  extent  a  codification  of  the 
common  law  itself,  is  well  known.  The  revisers  so  said.  It  is  highly 
probable  that  the  statutory  disqualification  "by  want  of  understand- 
ing" was  in  the  Revised  Statutes  regarded  ?ls  a  mere  restatement  of 
the  common-law  disability,  and  consequently  that  it  was  intended  to 
apply  to  imbeciles  and  lunatics  only.  It  does  not  justify,  in  my  opin- 
ion, the  contention  of  those  now  opposing  Dr.  Cheeseman's  application 
for  letters  that  the  "want  of  understanding"  must  be  determined  by 
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the  extent  of  the  estate  and  the  peculiar  difficulties  of  a  particular  ad* 
ministration.  Contrary  to  my  general  rule,  I  interrupted  counsel  so 
to  state  during  the  argument.  Further  reflection  has  only  strengthened 
my  oflFhand  opinion.  To  hold  otherwise  would,  I  think,  be  contrary 
to  public  policy ;  it  would  open  up  at  the  instance  of  recalcitrant  heirs 
a  new  field  of  investigation  in  this  court  on  too  many  applications  for 
letters  testamentary,  and  it  would  open  the  door  for  that  deplorable 
modem  tendency  of  courts  of  justice  to  cast  private  properties  in  cus- 
todia  legis,  a  tendency  to  which  I  am  distinctly  opposed,  because  in 
principle  it  is  contrary  to  our  common  law — ^that  profound  wellspring 
of  human  experience.  If  such  a  contention  shall  in  the  end  prevail,  I 
do  not  wish  to  bear  any  share  of  the  responsibility  for  the  results. 

[>,  S]  That  Dr.  Cheeseman's  physical  deterioration,  by  reason  of 
two  severe  paralytic  attacks,  is  very  great,  the  expert  testimony  of 
competent  experts,  well  known  to  me,  discloses ;  but  these  gentlemen 
did  not  and  could  not  state  that  Dr.  Cheeseman  was  of  unsound  mind. 
The  neighboring  physician,  who  by  preference  pursues  extensively 
his  profession  in  the  neighborhood  of  Dr.  Cheeseman's  country  resi- 
dence, detected  no  impairment  of  Dr.  Cheeseman's  mental  efficiency. 
Now  it  is  to  be  emphasized  that  when  in  health  Dr.  Cheeseman  was 
a  professor  in  Columbia  University  and  taught  on  involved  subjects 
requiring  profound  technical  research.  His  mind  must  have  been 
recognized  as  one  of  an  unusually  high  order.  There  is  no  pretense 
that  he  was  not  at  the  same  time  a  gentleman  of  the  highest  character, 
integrity,  and  honor.  His  physical  deterioration  has  not  affected  his 
character.  A  man  may  be  chosen  executor  for  his  moral  worth  alone, 
the  testator  ignoring  his  want  of  business  ability.  I  think  it  not  nec- 
essary to  notice,  at  this  time,  in  detail,  the  subtle  and  technical  evi- 
dence bearing  on  the  precise  degree  of  Dr.  Cheeseman's  mental  effi- 
ciency. I  am  confident  that  it  showed  no  "want  of  understanding" 
in  the  common-law  sense  of  that  term.  The  contention  that  the  mod- 
em use  of  that  term  means  "want  of  imderstanding"  as  applied  to 
an  intricate  estate  of  great  extent  does  not  appeal  to  me.  It  opens  too 
widely  the  door  for  contentions  of  an  undesirable  character  in  this 
court.  If  every  applicant  for  letters  testamentary  should  be  obliged 
to  justify  his  selection  as  executor  by  disclosing  on  a  trial  at  law  a 
complete  knowledge  of  the  most  intricate  questions  of  law  and  fact 
connected  with  the  administration  of  a  great  estate,  few  would  pass 
the  examination,  and  a  new  and  undesirable  terror  would  be  super- 
imposed on  those  named  as  executors.  I  doubt  if  the  Surrogate's 
Court  is  a  proper  college  for  such  tests  and  examinations  in  applica- 
tions for  letters.  If  only  the  skilled  could,  in  this  court,  qualify  as 
executors,  we  should  soon  have  a  new  calling,  known  as  "professional 
executors."  Is  this  to  be  one  of  the  new  reforms  imposed  on  our 
ancient  law?  I  still  doubt  it.  An  honorable  executor  of  a  great  es- 
tate, it  may  be  assumed,  will  choose  wise  counsel,  learned  in  the  law, 
to  aid  him  in  the  technical  features  of  a  difficult  administration.  An 
honorable  man,  though  invalided,  cannot  be  assumed  on  this  applica- 
tion to  be  inefficient  or  of  knavish  propensities. 

[18]  At  the  outset  of  this  contention  there  was  an  application  for 
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a  physical  examination  of  Dr.  Cheeseman,  which  I  denied  for  the  fol- 
lowing reason :  Section  873,  C.  C.  P.,  if  made  applicable  in  this  court 
by  section  2770,  C.  C.  P.,  is  limited  to  actions  for  personal  injuries. 
In  re  Leland,  159  N.  Y.  Supp.  533. 

This  denial  was  immediately  followed  by  the  contestants  calling  Dr. 
Cheeseman  as  a  witness  for  themselves,  and  subjecting  him  to  an  ex- 
amination viva  voce  in  the  presence  of  their  medical  experts.    This 
bold  and  trying  ordeal  to  an  invalid  impressed  me,  not  as  his  convic- 
tion, but  as  a  demonstration  of  Dr.  Cheeseman's  continued  intellectu- 
ality, and  that  there  was  no  want  of  understanding  in  the  true  sense 
of  the  statute,  whatever  his  physical  and  even  mental  impairment  might 
be.    As  I  ventured  to  suggest  on  the  final  argument  of  this  application, 
"Suppose  that  one  had  nominated  Caesar  as  his  executor."     I  chose- 
Caesar  as  an  illustration  because,  as  statesman,  politician,  soldier,  ora- 
tor and  man  of  letters,  he  is  admitted  to  have  been  the  greatest  genius 
known  to  the  world.    Now  Caesar  is  conceded  to  have  been  an  epilep- 
tic, a  disease  causing  great  physical  deterioration,  and,  as  the  alien- 
ists say,  impairing  the  efficiency  of  the  mind.    Yet  who  of  us  would 
not  prefer  Caesar  for  an  executor,  with  all  his  physical  defects,  to  the 
ordinary  "hedger  and  ditcher,"  possessed  of  an  absolutely  sound  body 
and  a  congenitally  sound  mind,  unimpaired  either  by  disease  or  physi- 
cal deterioration  ?    This  commonplace,  even  grotesque,  illustration  pre- 
sented, I  thought,  concretely  what  is  the  fallacy  in  respondent's  con- 
tention.   Physical  deterioration  is  not  on  this  application  the  question. 
The  degree  of  mental  impairment  is  not  really  the  question.     The 
simple  test  of  the  common  law  still  prevails  on  such  applications  as 
this,  and  there  must  be  a  "want  of  understanding"  to  incapacitate  an 
executor  to  letters  testamentary  in  this  court.     Nor  is  this  want  of 
understanding  to  be  adjudged  by  the  vastness  and  intricacy  of  the 
responsibilities  which  a  particular  executorship  entails,  but  by  the 
sensible  common-law  test  of  "want  of  understanding"  divorced  from 
the  difficulties  of  any  particular  application.    An  executor  chosen  may 
not  measure  up  to  particular  exigencies ;   he  may  indeed  fall  far  be- 
low them,  but  that  is  the  testator's  affair.    If  there  be  no  "want  of 
understanding"  in  the  common-law  sense  of  the  term,  the  applicant 
for  letters  is  entitled  to  them  in  this  court. 

[11]  The  application  for  letters  by  Dr.  Cheeseman  should  be  grant- 
ed, but  without  prejudice  to  an  application  at  any  time  after  qualifi,- 
cation  to  remove  him  in  case  it  prove  that  he  is  unable  for  any  rea- 
son to  discharge  the  duties  and  obligations  of  an  executor  of  this  es- 
tate. On  such  an  application  the  rights  of  those  interested  in  the  es- 
tate, either  as  legatees  or  creditors  or  remaindermen,  may  be  fully 
considered  on  the  equitable  grounds  now  stated  in  the  statute  govern- 
ing revocation  of  letters  testamentary.  On  such  an  application  for 
removal  all  the  considerations  urged  by  contestants  may  very  prop- 
erly be  taken  into  consideration.  I  do  not  regard  this  matter  as  in- 
volving any  other  issue  than  that  of  "want  of  understanding."  Time 
alone  can  demonstrate  incapacity.  At  a  subsequent  moment  an  actual 
disability  may  prove  marked,  and  that  fact,  if  shown,  will  be  entitled 
to  the  fullest  consideration  by  the  surrogate  on  an  application  to  re- 
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voke  the  letters  now  decreed,  and  nothing  herein  will  then  be  res 
judicata. 

I  have  examined  the  New  York  cases  cited  by  the  parties  to  this 
proceeding,  and  they  do  not  convince  me  that  the  common-law  rules 
indicated  above  were  intended  to  be  changed  by  the  Revised  Statutes. 
The  Code  section  is  in  effect  the  Revised  Statutes.  I  do  find  in  the 
adjudications  some  judicial  language  which  I  venture  to  think  not 
sufficiently  guarded  or  well  considered,  and  I  find  some  obiter  dicta 
perhaps  rather  favorable  to  the  contestants'  position  on  this  applica- 
tion, but  I  find  no  express  and  controlling  adjudication  to  the  same 
effect.  It  is  only  adjudications  which  ought  to  be  controlling.  If  let- 
ters are  not  to  be  issued  to  Dr.  Cheeseman  I  prefer  that  the  responsi- 
bility therefor  shall  rest  elsewhere. 

Application  for  letters  granted.    Settle  order  on  notice. 


(95  Misc.  Bep,  73) 

In  re  MAGENHEIMER  et  aL 

(Surrogate's  CJourt,  Kings  CJounty.    April,  1916.) 

Tbusts  ^=»316(2) — ^Accounting — Compensation  of  Tbustke. 

Where  a  will  directs  the  sale  by.  the  executors  of  the  whole  estate,  of 
which  seven-fifteenths  goes  to  the  executors  as  trustees,  on  an  inter- 
mediate accounting  as  trustees  they  are  not  entitled  to  commissions  un- 
der the  power  of  sale,  but  only  to  commissions  as  trustees  computed  on 
seTen-flfteenths  of  the  proceeds  of  the  sale  and  the  income  therefrom. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §{  455-459;  Dec.  Dig. 
«=5>316(2).] 

Proceeding  on  the  settlement  of  the  intermediate  account  of  Fred- 
erick A.  Magenheimer  and  another,  as  trustees  under  the  last  will  and 
testament  of  Louis  Magenheimer,  deceased.    Decree  entered. 

Reynolds  &  Geis,  of  Brooklyn  (Leonard  J.  Reynolds,  of  Brooklyn, 
of  counsel),  for  trustees. 

William  P.  Pickett,  of  Brooklyn,  special  guardian. 

KETCHAM,  S.  The  will  under  which  this  accounting  is  made 
contains  implied  trusts,  and  therefore  devises  in  trust  to  the  executors. 
Under  one  of  these  one-third  of  the  estate  is  given  in  trust  to  pay 
the  net  income  thereof  to  the  wife  during  her  life  or  widowhood,  and 
in  the  event  of  her  death  or  remarriage  to  pay  to  each  of  the  testator's 
children  then  under  age  the  net  income  of  a  separate  one-fifteenth  of 
the  fund  so  given  in  trust  for  the  minority  of  such  child.  In  the 
event  of  the  death  or  remarriage  of  the  wife  there  is  devised  to  each 
child  then  of  age  a  one-fifteenth  of  the  said  fund. 

As  to  the  remaining  two-thirds  of  the  estate,  there  is  a  devise  of 
a  one-fifth  share  thereof,  or  two-fifteenths  of  the  estate,  to  each  child 
of  the  testator  who  shall  be  of  age  at  the  death  of  the  testator.  As 
to  any  child  then  tmder  age,  there  is  a  devise  in  trust  of  two-fifteenths 
of  the  estate  to  pay  to  such  child  the  net  income  thereof  during  minori- 
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ty,  and  to  pay  to  him  the  principal  of  such  two-fifteenths  upon  his  at- 
taining majority.  This  construction  is  required  by  authority.  Seitz 
V.  Faversham,  205  N.  Y.  197,  98  N.  E.  385;  Mee  v.  Gordon,  187  N. 
Y.  400,  80  N.  E.  353,  116  Am.  St.  Rep.  613,  10  Ann.  Cas.  172;  Mat- 
ter of  Dewey,  153  N.  Y.  63,  46  N.  E.  1039 ;  Ward  v.  Ward,  105  N.  Y. 
68,  11  N.  E.  373 ;  Morse  v.  Morse,  85  N.  Y.  53. 

The  rule  to  which  this  will  is  subject  has  never  received  better  ex- 
pression than  in  the  case  of  Ward  v.  Ward,  supra,  in  which  it  is  said : 

"When  the  duties  imposed  are  active  and  render  the  possession  of  the 
estate  convenient  and  reasonably  necessary,  the  executors  will  be  deemed 
trustees  for  the  performance  of  their  duties,  to  the  same  extent  as  though  de- 
clared to  be  so  by  the  most  explicit  language." 

None  of  the  cases  cited  by  the  special  guardian  contain  any  denial 
or  modification  of  his  principle  of  construction.  Those  in  which  it 
was  found  that  a  trust  could  not  be  implied  were  expressly  based  upon 
the  recognition  and  use  of  this  principle.  The  testator  left  only  one 
minor  child,  and  the  observations  supra  with  respect  to  trusts  for 
infant  children  are  limited  accordingly. 

The  executors  named  in  the  will  are  also  the  trustees,  but  the  power 
of  sale  under  which  lands  have  been  sold  is  given  in  name  to  the  execu- 
tors only.  While  this  power  might  vest  in  the  trustees  as  an  adjunct 
of  the  trust,  if  the  lands  sold  were  wholly  embraced  in  the  trust,  it 
must  be  otherwise  when  eight-fifteenths  of  the  lands  were  devised  to 
individuals  and  seven-fifteenths  were  devised  to  the  trustees.  In 
such  case  it  would  be  impossible  for  the  trustees,  in  pursuance  of  their 
trust,  to  sell  any  part  of  the  eight-fifteenths ;  and  it  would  be  scarcely 
conceivable  that  an  undivided  portion  of  the  lands  could  be  sold  b}' 
the  executors  and  another  portion  sold  by  the  trustees. 

It  is  according  to  the  text  of  the  will  that  the  executors  may  sell 
the  entirety,  while  it  is  contrary  to  the  testamentary  expression  that 
the  trustees  can  do  so.  The  solution,  which  coincides  with  reason  as 
well  as  the  letter  of  the  will,  is  that  the  power  resides  in  the  executors 
alone,  and  that  the  devise,  whether  to  trustees  or  individuals,  was 
subject  to  the  exercise  of  the  power.  Hence  commissions  upon  the 
proceeds  of  the  sale  under  the  power  might  well  be  awarded  to  execu- 
tors upon  an  accounting  in  that  capacity,  but  in  this  account,  which 
is  confined  to  the  trust,  there  can  be  commissions  to  them  as  trustees 
only,  to  be  calculated  upon  seven-fifteenths  of  the  proceeds,  and  the 
income  therefrom. 

This  calculation  must  be  upon  a  trust  estate  less  than  $100,000 
in  value,  since  it  cannot  include  all  the  proceeds  of  sale.  The  decree 
may  proceed  accordingly. 

Decreed  accordingly. 
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(96  MiBC.  Bep.  399) 

In  re  HUNT'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    July  14,  1916.) 

1.  Taxation  ^=»856— Inheritance  Tax — Statutes. 

The  taxation  of  the  estate  of  a  decedent  is  governed  by  the  tax  law  in 
force  at  the  time  of  decedent's  death. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §  1673;  Dec.  Dig. 
<g5»8o6.] 

2.  Taxation  (@=s»861 — ^Inhebitance  Tax — Statotes. 

Where  decedent  died  prior  to  the  enactment  of  Laws  1897,  c.  284,  con- 
tingent remainders  created  by  his  will  cannot  be  taxed  at  their  full,  un- 
diminished value  at  the  time  they  vest  in  possession ;  such  act  not  being 
retroactive. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  1676 ;  Dec.  Dig. 
«=»861.] 

3.  Taxation  C=»897 — Inheritance  Tax — ^Valuation. 

Where  testator  died  prior  to  the  enactment  of  Laws  1897,  c.  284,  the 
value  of  the  residuary  estate  for  transfer  tax  purposes  Is  determined  by 
deducting  therefrom  the  value  of  annuities  and  life  interests,  subject  to 
which  the  various  remainders  were  bequeathed. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  ^=»897.1 

i.  Taxation  ^=5>873 — Estates — ^Inhebitancb  Tax — Valuation. 

In  ascertaining  the  value  of  the  estate  of  decedent  for  transfer  tax, 
where  decedent  died  in  1887,  interests  of  legatees  whose  legacies  are 
valued  at  less  than  $5(X)  are  not  subject  to  transfer  tax. 

[Ed.  Note»^For  other  cases,  see  Taxation,  Cent  Dig.  {  1689;  Dec  Dig. 
«=»873.] 

Proceeding  in  the  Surrogate's  Court  for  the  appraisement  for  tax- 
ation of  a  residuary  estate  of  Samuel  I.  Hunt.  From  an  order  on 
the  appraiser's  report  assessing  a  tax  upon  the  interests  of  remainder- 
men, the  trustees  of  the  estate  appeal.  Reversed,  and  remitted  for 
correction. 

William  W.  Buckley,  of  New  York  City  (Thomas  A.  S.  Beattie,  of 
New  York  City,  of  counsel),  for  executors  and  trustees. 
William  W.  Wingate,  of  New  York  City,  for  state  comptroller. 

FOWLER,  S.  The  appraiser  who  was  designated  by  this  court  to 
appraise  that  part  of  the  residuary  estate  of  the  decedent  which  was 
suspended  from  taxation  in  the  appraisal  heretofore  made  reported 
the  value  of  such  residuary  estate  to  be  $226,806,  and  the  order 
entered  on  his  report  assessed  a  tax  upon  the  interests  of  the  remain- 
dermen in  this  residuary.  The  trustee  has  appealed  from  the  order 
and  contends  that  the  appraiser  erred  in  failing  to  deduct  from  the 
value  of  the  residuary  estate  the  valu-e  of  the  annuities  and  life  inter- 
ests subject  to  which  it  was  bequeathed.  He  also  contends  that  the 
order  was  incorrect  in  assessing  a  tax  upon  the  interests  of  legatees 
whose  legacies  were  less  than  $500  in  value. 

The  decedent  died  on  the  4th  of  December,  1887.  At  the  time  of 
his  death  he  had  his  domicile  in  New  Jersey.  The  transfer  tax  ap- 
praiser who  was  designated  in  1889  to  appraise  his  estate  reported  that 

^=»For  other  cases  see  eame  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digesta  ft  Indezea 


Digitized  by 


Google        ^ 


384  160  NEW  YORE  SUPPLEMENT  (Suf.  Ct. 

the  value  of  the  estate  in  this  state  was  $238^373,  and  that  of  this 
amount  a  life  interest  in  the  sum  of  $11,567  was  presently  taxable.  An 
order  was  entered  assessing  a  tax  upon  the  value  of  this  life  interest, 
but  no  tax  was  assessed  upon  the  balance  of  the  estate,  amounting  to 
$226,806,  because  it  was  not  at  that  time  ascertainable  to  whom  the 
various  remainders  after  the  life  estates  were  to  be  paid.  The  sur- 
viving life  tenant  having  died  in  October,  1914,  the  executor  and  trus- 
tee filed  a  petition  in  this  court  for  the  appointment  of  an  appraiser 
to  ascertain  the  value  of  the  property  which  is  now  subject  to  a  trans- 
fer tax,  and  the  appraiser  reported  that  the  full,  undiminished  value 
of  the  remainders,  amounting  to  $226,806,  was  now  taxable. 

[1-3]  The  taxation  of  this  estate  is  governed  by  the  tax  law  in 
force  at  the  date  of  decedent's  death.  Matter  of  Davis,  149  N.  Y. 
539,  44  N.  E.  185.  That  law  did  not  provide  that  contingent  re- 
mainders should  be  taxed  at  their  full,  undiminished  value  when  they 
vested  in  possession.  Such  a  provision  was  first  incorporated  in  the 
tax  law  by  chapter  284  of  the  Laws  of  1897,  but  as  it  was  not  retro- 
active it  has  no  application  to  the  matter  under  consideration.  Matter 
of  Meyer,  83  App.  Div.  381,  82  N.  Y.  Supp.  329.  At  the  date  of  de- 
cedent's death  contingent  remainders  were  not  presently  taxable  (Mat- 
ter of  Roosevelt,  143  N.  Y.  120,  38  N.  E.  281,  25  L.  R.  A.  695),  and 
taxation  of  such  remainders  was  suspended  until  they  vested  in  pos- 
session. The  appraiser  in  this  proceeding  therefore  erred  in  failing 
to  deduct  from  the  value  of  decedent's  estate  in  this  state  subject  to 
taxation  the  value  of  the  annuities  and  life  interests  subject  to  which 
the  various  remainders  were  bequeathed  and  devised.  It  is  the  re- 
mainder after  the  deduction  of  such  annuities  and  life  interests  which 
is  taxable  in  this  proceeding. 

[4]  The  order  fixing  tax  is  also  incorrect  in  assessing  a  tax  upon 
the  interests  of  legatees  whose  legacies  are  valued  at  less  than  $500. 
Under  the  law  in  force  at  the  date  of  decedent's  death  such  interests 
are  not  subject  to  taxation.  Matter  of  Howe,  112  N.  Y.  100,  19  N. 
E.  513,  2  L.  R.  A.  825;  Matter  of  Westum,  152  N.  Y.  93,  46  N.  E. 
315. 

The  trustee  also  appeals  from  the  order  fixing  tax  upon  the  ground 
that  the  value  of  the  estate  as  ascertained  by  the  appraiser  in  the  orig- 
inal proceeding  consisted  in  part  of  stock  of  a  foreign  corporation. 
There  is  no  proof  of  this  allegation  in  the  papers  submitted  in  this  pro- 
ceeding, and  in  the  absence  of  such  evidence  the  appeal  upon  this  point 
is  dismissed. 

The  order  fixing  tax  will  be  reversed  and  the  appraiser's  report  re- 
.  mitted  to  him  for  correction  as  indicated. 
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(174  App.  Div.  914) 

BAUEB  v.  BAUEB* 

(Supreme  Court.  Appellate  Division,  Second  Department    July  28,  1916.) 

DivoBCE  ^=»303(2) — Custody  of  Child — ^Visiting  Mothsb. 

Where  a  husband  secured  a  divorce  from  his  wife  for  Immoral  conduct, 
and  their  son,  a  neurotic  child,  was  rendered  depressed,  Irritable,  and 
disobedient  by  the  strain  of  the  visits  to  his  mother,  which  his  father  per- 
mitted, and  by  her  telling  him  not  to  pay  any  attention  to  directions 
which  might  be  given  him  by  any  one  other  than  herself,  the  wife's  mo- 
tion to  modify  the  final  decree  of  divorce,  to  grant  her  leave  to  see  her 
son  at  least  two  hours  on  a  day  of  each  week  at  her  residence,-  will  be  de- 
nied, though  it  is  proper  that  she  be  permitted  to  see  and  converse  with 
her  child  at  reasonable  intervals,  which,  for  the  present,  both  as  to  time 
and  place,  should  be  at  the  husband's  discretion. 

[Ed.  Note. — For  other  cases,  see  Divorce,  (^ent.  Dig.  {  795;  Dec.  Dig. 
tS=>303(2).] 

Appeal  from  Special  Term,  Kings  County. 

Suit  for  divorce  by  Frederick  Bauer  against  Mildred  Friedman 
Bauer.  From  an  order  modifying  the  final  decree  of  divorce  award- 
ed plaintiff,  plaintiff  appeals.  Order  reversed,  and  defendant's  motion 
denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Alexander  U.  Zinke,  of  New  York  City  (Reginald  F.  Isaacs,  of 
New  York  City,  on  the  brief),  for  appellant. 
Abraham  Snydecker,  of  New  York  City,  for  respondent. 

RICH,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term, 
modifying  a  final  decree  of  divorce  awarded  to'  the  plaintiff,  by  grant- 
ing leave  to  the  respondent,  the  defendant,  to  see  Frederick  Bauer, 
Jr.,  the  issue  of  her  marriage  with  plaintiff,  at  least  two  hours  on 
Friday  of  each  and  every  week,  at  her  residence,  to  which  the  plain- 
tiff is  directed  to  send  his  child  on  said  days.  The  final  decree  of 
divorce  was  granted  on  October  7,  1915,  and  awarded  the  absolute 
custody  of  the  child  to  the  plaintiff.  The  appellant  permitted  the  re- 
spondent to  see  the  child  frequently,  and  at  intervals  to  pass  some 
days  with  her  and  in  her  custody,  until  within  a  few  weeks  prior  to 
the  commencement  of  this  proceeding,  when,  in  consequence  of  some 
disagreement  as  to  instructions  given  to  the  child  by  its  mother,  the 
plaintiff  exercised  his  right  under  the  decree  and  terminated  the 
visits  of  the  child  to  the  respondent 

The  affidavit  of  a  physician  is  produced,  showing  that  the  child  is 
neurotic,  and  that  in  his  opinion  the  depression  and  irritability  and 
mental  strain  imposed  upon  the  child  by  visits  to  the  respondent  are 
harmful.  It  is  also  made  to  appear,  by  the  affidavit  of  a  lady  em- 
ployed by  the  appellant  to  care  for  the  welfare  of  his  child,  that  he 
is  nervous  and  cross  for  some  little  time  immediately  following  each 
visit  to  the  respondent,  refuses  to  do  what  she  requests  and  directs, 
informing  her  that  his  mother  told  him  not  to  pay  any  attention  to 
directions  that  might  be  given  him  by  any  one  other  than  herself. 

d=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
160  N.Y.S.— 25 
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While  I  am  of  the  opinion  that  it  is  quite  proper  that  the  defendant 
should  be  permitted  to  see  and  converse  with  her  child  at  reasonable 
intervals,  I  believe  that  for  the  present  the  time  and  place  when  this 
may  be  should  be  at  the  discretion  of  the  plaintiff.  Too  little  time 
has  elapsed  since  the  immoral  conduct  of  the  respondent  in  the  viola- 
tion of  both  her  marital  and  parental  obligations  and  duties  to  modify 
the  decree.  The  contention  that,  the  appellant  having  voluntarily 
permitted  the  child  to  visit  the  respondent,  such  right  should  be  con- 
firmed and  continued  by  the  court,  is  without  weight,  and  the  order 
must  be  reversed,  and  defendant's  motion  denied. 

Order  reversed,  and  defendant's  motion  denied,  without  costs.  AU 
concur. 


(174  App.  Dlv.  913) 

SABOWSKA  v.  CONEY  ISLAND  &  B.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1916.) 

1.  WiTNKSSEB     ^=>370(4) — ^IlCPEACHMENT — ^IlCPBOPEB     INTIMACY     OF     PLAINTIFT 

WITH  Person  Offebed  as  a  Witness. 

In  an  action  for  injuries  suffered  by  plaintiff  in  being  tiirown  from 
a  street  car  while  attempting  to  alight,  evidence  of  plaintiff's  improper 
Intimacy  with  a  person  whom  she  attempted  to  use  as  a  witness  held 
admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  |  1189;  Dec 
Dig.  <©=»370(4).] 

2.  Evidence  ^=»77(6) — ^Failure  to  Call  Witnesses. 

In  an  action  for  j)ersonal  Injuries,  the  jury  could  consider  that  physi- 
cians called  by  plaintiff's  attorney  to  examine  her  were  not  called  to 
testify,  in  connection  with  an  instruction  that  the  physicians  could  not 
testify  without  her  consent 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  97;  Dec  Dig. 
«=>77(6).] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Katherine  Sabowska  against  the  Coney  Island  &  Brook- 
lyn Railroad  Company.  From  a  judgment  for  defendant,  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  J.  McArthur,  of  New  York  City,  for  appellant 
Harold  L.  Warner,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  verdict  for  defendant  established  that  the 
jury  disbelieved  plaintiff's  story  of  having  been  thrown  from  a  street 
car  when  attempting  to  alight,  by  which  she  suffered  injuries  that  led 
to  an  alleged  miscarriage.  Plaintiff's  inconsistent  statements,  attempt- 
ed to  be  supported  by  witnesses  who  claimed  to  have  been  secured 
through  advertising,  but  whom  plaintiff,  had  already  obtained  in  ad- 
vance of  her  advertisement,  showed  a  concerted  scheme  of  imposition 
which,  appearing  before  the  trial,  caused  two  counsel,  in  succession, 
to  withdraw  from  the  case. 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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[1]  We  find  no  error  in  admitting  evidence  fi'om  Townsend  and 
Mrs.  Paulson  to  contradict  plaintiff's  denials  of  having  visited  the  wit- 
ness Townsend  and  representing  herself  there  as  his  wife.  Her  rela- 
tions with  Townsend  were  not  collateral,  as  he  was  the  person  whom 
she  originally  claimed  had  assisted  her  right  after  the  accident,  and 
hence  evidence  of  her  prior  intimacy  with  him,  in  connection  with  her 
attempt  to  use  him  as  a  witness,  became  strictly  admissible.  Wigmore, 
§  1006,  note  4. 

[2]  Neither  was  there  error  in  the  charge  as  finally  qualified.  The 
jury  were  properly  told  that,  unless  plaintiff  consented,  the  physicians 
whom  her  attorneys  had  called  to  examine  her  could  not  be  required 
to  disclose  what  they  had  thus  found.  The  circumstance  that  they 
were  not  called  could,  with  this  qualification,  be  considered  by  the  jury. 
The  verdict  was  right. 

The  judgment  and  order  should  therefiH-e  be  affirmed,  with  costs. 


<174  App.  Dlv.  310) 

FLBISOHMAN  T.  FURGUESON. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    July  28,  1916.) 

1.  Husband  and  Wife  ^=»279(4) — Separation  Gonteacts — Constbuction —  I 

SUPFOBT.  \ 

Under  a  contract  between  husband  and  wife  on  separation,  by  which  , 

she  WEB  to  receive  $8  per  week  during  his  life,  and  on  his  death,  in  lieu  | 

thereof,  such  interest  in  his  estate  as  provided  by  the  intestate  laws  of  | 

Pennsylvania,  as  though  there  had  been  no  agreement,  and  the  husband 
was  to  have  such  interest  in  her  estate  as  provided  for  in  intestacy  by 
the  laws  of  New  York,  as  if  there  were  no  agreement,  either  could  do 
with  his  property  as  he  chose  during  life,  but  neither  could  dispose  of  it 
on  death,  so  as  to  exclude  the  other  from  the  statutory  intestate  interest.  | 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  {  1058 ;  i 

Dec.  Dig.  «=»279<4).]  i 

2.  Husband  and  Wifb  ^=»278(5)— Sbpabation  Contbacts — ^Vamditt — Con-  i 

8IDEBATI0N. 

Such  contract  was  supported  by  the  consideration  of  mutual  promises. 

[Ed.  Note. — For  other  cases,   see  Husband  and  Wife,   Cent.   Dig.   § 
1052;   Dec.  Dig.  <S=»278(5).] 
a  Husband  and  Wife  <^=>278(2)— Sbpaeation  Contbacts— Validity— Pub- 
lic Policy. 

Such  contract  was  not  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  {  1046 ; 
Dec.  Dig.  «=»278(2).] 

Appeal  from  Special  Term,  Kings  County. 

Suit  by  Charles  F.  Fleischman  against  Cornelius  Furgueson,  execu- 
tor of  Marion  F.  Fleischman,  deceased.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

A.  F.  Van  Thun,  Jr.,  of  Brooklyn,  for  appellant. 
Thomas  A.  McKennell,  ^f  New  York  City  (Alfred  H.  Appell,  of 
New  York  City,  on  the  brief),  for  respondent. 

^s»For  other  cases  see  same  topic  4b  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


GooQle 


388  160  NEW  TOBK  SUPPLEMENT  (Sup.  Ct. 

THOMAS,  J.  [1-3]  The  action  is  to  enforce  a  contract  made  be- 
tween husband  and  wife,  Fleischman  by  name.  The  controversy  cen- 
ters about  subdivision  7.  The  wife  died,  leaving  an  estate  of  some 
$9,000,  and  the  trial  court  has  decided  that  the  husband  is  entitled 
to  it.  The  parties  separated  in  January,  1910,  and  made  the  agree- 
ment in  November.  Each  had  a  lawyer.  Counsel  for  the  husband 
drew  a  contract  with  subdivisions  6  and  7.  Counsel  for  the  wife 
objected  to  it  and  proffered  sections  6  and  7  as  they  now  are,  which 
brought  into  the  contract  the  provisions  under  discussion. 

It  is  the  decision  that  husband  and  wife  each  promised  the  other 
that  the  survivor  should  have  such  interest  in  the  estate  of  the  'Other 
as  accrues  in  case  of  intestacy ;  but  the  wife's  taking  was  to  be  meas- 
ured by  the  laws  of  Pennsylvania,  and  the  husband's  sharing  by  the 
laws  of  New  York.  The  appellant's  contention  is  that  the  agreement 
means  only  that  the  fact  that  the  parties  were  separated  imder  agree- 
ment that  he  should  pay  her  $8  per  week  should  not  be  deemed  such 
willful  neglect  to  provide  for  her,  or  such  desertion  as  under  the  laws 
of  Pennsylvania  would  work  a  forfeiture  of  his  interest  in  her  estate 
if  she  died  intestate,  and  that  the  object  was  to  preserve  the  status 
quo  that  would  obtain  in  case  either  died  intestate. 

The  reason  suggested  for  the  provision  for  the  husband  does  not 
account  for  the  similar  provision  for  the  wife.  The  wife  got  the 
stipulation  as  her  lawyer  deemed  best  for  her,  viz.,  that  the  $8  pay- 
ment should  cease  on  the  husband's  death,  as  it  would,  and  that  the 
wife,  in  lieu  of  it,  should  "receive  such  interest  in"  his  estate  "as  pro- 
vided by  the  intestate  laws  *  *  *  of  Pennsylvania  as  though 
there  had  not  been  an  agreement."  The  words  "as  though  there  had 
not  been  an  agreement!'  may  have  been  inserted  from  some  concep- 
tion of  necessity  or  caution,  but  do  not  seem  to  have  any  use.  How- 
ever, I  think  that  we  should  consider  the  suggestion  that,  irrespective 
of  its  necessity,  the  wife's  lawyer  feared  that  if  the  husband  died  in- 
testate it  might  be  asserted  that  the  agreement  would  operate  to  ex- 
clude the  widow  from  sharing  in  the  estate.  By  such  interpretation 
the  agreement  would  mean  that,  in  case  the  husband  died  intestate, 
the  wife  should  take  the  normal  share  of  a  widow  in  his  property. 

But  that  would  be  a  slight  assurance  to  the  woman,  whose  weekly 
payment  of  $8  per  week  would  cease,  and  I  caimot  believe  that  her 
lawyer  took  so  much  pains  for  no  useful  purpose.  It  seems  more 
probable  that  he  sought  to  have  her  "receive  such  interest"  as  the 
intestacy  laws  provide.  The  husband  could  do  what  he  would  do  with 
his  property  while  he  lived,  but  at  death  he  could  not  exclude  her,  as 
his  probable  feelings  towards  her  would  influence  him  to  do.  But 
the  wife  could  hardly  expect  a  bargain  that  would  insure  her  an  in- 
terest in  her  husband's  estate  in  case  of  his  earlier  death,  and  yet  ex- 
clude him  from  participating  in  her  estate  if  he  survived  her.  So  it 
was  provided  that  he  should  '*have  such  interest  in"  her  estate  "as 
provided  for  in  intestacy  under  the  laws  of  the  state  of  New  York, 
as  if  no  agreement  had  existed  and  the  parties  hereto  lived  together, 
except  the  same  be  absolved  by  proceedings  in  divorce,"    The  stip- 
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ulation  is  that  the  husband,  surviving,  shall  receive  an  interest  in  his 
wife's  estate.    What  interest?    Such  as  the  intestacy  laws  provide. 

But  appellant  says  that,  if  the  wife  wills  it  all  away,  the  law  gave 
him  nothing,  and  that  it  was  intended  so  to  leave  ii.  That  construc- 
tion makes  the  agreement  impotent.  She  willed  him  $5,  and  the  rest 
of  the  property  elsewhere.  It  chances  that  she  left  only  personalty, 
and  in  the  absence  of  children  he  takes  it  all ;  but,  had  she  left  real 
estate,  he  would  have  taken,  nothing.  I  conclude  that  the  essence  of 
the  contract  was  that  the  parties  could  do  what  they  would  with  their 
properties,  but  that  neither  could  exclude  the  other  from  taking  what 
the  law  would  give  in  case  of  intestacy.  The  mutual  promises  fur- 
nished tbe  consideration,  and  the  agreement  was  not  against  public 
policy. 

The  judgment  should  be  affirmed,  but  without  costs.    All  concur. 


<174  App.  Div.  265) 

REILLT  v.   STEINHART. 

(Supreme  Court,  Appellate  Division,  Ilrst  Department.    July  10,  1016.) 

1*    VeNDOB  and  PT7B0HASIB  C=s»302 — OPTIONS — ^LlABILITT  FOB  OPTION  PbIOE— i 

Titus  of  Vbndob. 

The  vendor  under  an  option  contract  cannot  recover  the  option  price, 
where  the  evidence  shows  that  he  did  not  own  the  property  and  was  not 
in  a  position  to  give  title  at  any  time  during  the  life  of  the  option. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§ 
845-850;   Dec.  Dig.  <S=>302.] 

2.  Appeal  and  Ebbob  ^=91039(5) — Review — Sufficibnct  of  Plbadinqb. 

A  judgment  for  plaintiff  will  not  be  affirmed,  on  the  ground  that  de^ 
fendant's  answer,  alleging  want  of  consideration,  was  insufficient,  where 
defendant  was  precluded  from  amending  by  the  ruling  of  the  court  that 
such  answer  was  sufficient 

[Bd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {  4078; 
Dec.  Dig.  <&=»1039<6).] 

8.  Vendob  and  Pubchaseb  ^=»315<3) — Options — ^Title  of  Vbndob— Recovebt 
OF  Option  Pbiob. 

Where  plaintiff  contracted  for  the  construction  of  an  electric  railway 
in  Cuba,  and  in  consideration  ttiereof  was  to  receive  shares  of  stock  and 
proceeds  of  the  sale  of  bonds,  the  latter  to  be  used  only  in  building  the 
road,  and  thereafter  sold  to  defendant  an  option  to  purchase  the  con- 
cession, lands,  stocks,  bonds,  etc.,  evidence  held  insufficient  to  show  that 
at  any  time  during  the  life  of  the  option  plaintiff  had  any  right  to  trans- 
fer the  property  to  the  option  holder,  such  as  would  justify  the  recovery 
of  the  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig. 
§  ©31 ;   Dec.  Dig.  <S=>315(3).] 

4.  Vendob  and  Pxtbohasbb  ^s»18(4) — Option— Rescission. 

Under  an  option  whereby  vendor  agreed  to  sell  a  valid  existing  conces- 
sion for  the  construction  of  an  electric  railroad  in  Cuba,  together  with 
stocks,  bonds,  lands,  etc.,  and  such  concession  had  been  forfeited,  or  was 
subject  to  forfeiture,  for  failure  to  expend  10  per  cent,  of  the  capital 
stock  of  such  railroad  on  construction  during  the  first  two  years,  there 
was  such  partial  failure  of  consideration  for  the  sale  as  would,  under 

^=:>For  otber  cases  see  same  topic  4b  KST-NUMBER  in  all  Key-Numbered  DigesU  A  Indexes 
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the  Cuban  law,  Justify  defendant  in  refusing  to  accept  title,  and  consti- 
tute a  defense  to  an  action  for  the  unpaid  balance  on  the  option. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  | 
23 ;   Dec.  Dig.  <©=»18(4).] 

On  remittitur  from  the  Court  of  Appeals  for  further  hearing.    217 

N.  Y.  549,  112  N.  E-  468;  218  N.  Y. ,  112  N.  E.  749.    Reversed 

and  remanded. 

For  former  opinion,  see  161  App.  Div.  242,  146  N.  Y.  Supp.  534. 

The  complaint  contains  two  counts.  The  first  is  to  recover  the 
sum  of  $35,000  and  interest  on  a  verbal  option  alleged  to  have  been 
given  by  the  plaintiflf  to  the  defendant,  and  the  second  is  to  recover  a 
like  amount  on  an  option  in  writing  subsequently  executed  and  deliv- 
ered by  the  plaintiff  to  the  defendant  on  the  22d  day  of  January,  1907. 
On  the  trial  the  plaintiff  offered  evidence  under  both  counts ;  but  the 
court  ruled  that  the  verbal  option  was  invalid  under  our  statute  of 
frauds,  and  submitted  the  case  to  the  jury  under  the  second  count  only. 
The  plaintiff  recovered  a  verdict  for  the  full  amount  claimed  under 
the  option  in  writing.    That  option  is  as  follows : 

"Whereas,  I  am  the  full  owner  of  a  concession  heretofore  granted  me  to 
build  and  construct  a  railway  in  the  province  of  Santa  Clara,  known  as  the 
Cienfuegos,  Palmira  &  Cruces    Electric  Railway  &  Power  Company;   and 

"Whereas,  there  have  been  issued  and  are  now  deposited  with  Messrs.  Op- 
mann  &  Co.,  of  Havana,  Cuba,  bonds  of  the  said  Railway  &  Power  Company 
amounting  to  $2,000,000  United  States  currency  and  19,470  shares  of  stock, 
par  value  each  $100 ;  and 

"Whereas,  on  or  about  the  22d  day  of  April,  1906,  I  verbally  gave  an  op- 
tion to  Frank  Stelnhart,  of  Havana,  to  purchase  all  rights,  the  concession, 
lands  purchased  pertaining  to  the  said  Railway  &  Power  Company: 

"Now,  therefore,  for  and  in  consideration  of  the  sum  of  $15,000  to  me  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  and  an  obligation  on 
the  part  of  the  said  Frank  Steinhart  to  pay  on  April  22,  1907,  a  further  sum 
of  $35,000  In  United  States  currency,  I  hereby  confirm  the  said  verbal  option 
in  writing,  said  option  to  continue  until  the  said  22d  day  of  April,  1907,  up 
to  which  date  and  period  the  said  Frank  Steinhart  may  purchase  from  me 
all  those  matters  heretofore  mentioned,  namely,  the  concession,  lands,  rights, 
bonds,  stock,  etc.,  meaning  and  indicating  anything  and  everything  pertain- 
ing to  the  said  Railway  &  Power  Company,  for  the  sum  of  $1,500,000  United 
States  currency,  it  being  understood  that  the  amount  of  $50,000  to  be  paid 
as  option  money,  $15,000  of  which  have  already  been  paid,  shall  be  applied 
as  part  of  the  purchase  money,  if  said  purchase  is  completed  before  the  ex- 
piration of  this  option,  subject,  however,  that  the  said  Frank  Steinhart  shall 
recognize  a  contract  made  with  O.  C.  Vermulle  for  doing  the  engineer  work  at 
the  rate  of  6  per  cent,  on  the  stock  for  construction,  and  also  a  contract  with 
Jose  Antonio  Frias  for  furnishing  the  necessary  electric  power  required  for 
lighting  the  city  of  Cienfuegos  and  other  municipalities  on  the  route  of  the 
said  railway,  as  well  as  other  electric  power  which  may  be  required,  on  the 
condition  that  the  said  Frank  Steinhart  or  his  successors  shall  be  paid  at  the 
rate  of  $40  per  horse  power  per  annum.  Hugh  J.  Reilly." 

Articles  1261  and  1265  of  the  Code  of  Civil  Procedure  of  Cuba,  with 
respect  to  contracts,  provide  as  follows : 

"Art.  1261.  There  is  no  contract  unless  the  following  requisites  exist:  1. 
Consent  of  the  contracting  parties.  2.  A  definite  object  which  may  be  the 
subject  of  the  contract  3.  The  cause  [consideration]  for  the  obligation  which 
may  be  established.'* 

"Art.  1265.  Consent  given  by  error,  under  violence,  by  intimidation  or  de- 
celt  shall  be  void." 
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The  defendant  appealed  to  this  court  from  a  judgment  entered 
upon  the  verdict,  from  an  order  denying  his  motion  for  a  new  trial, 
and  from  an  order  granting  an  extra  allowance.  The  other  facts  ma- 
terial to  a  decision  of  the  appeal  on  this  hearing  are  stated  in  the  opin- 
ion. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Morgan  J.  O'Brien,  of  New  York  City  (David  P.  Davis,  on  the 
brief),  for  appellant. 

William  C.  Rosenberg,  of  New  York  City  (Henry  Wetherhom  and 
Charles  Grossman,  both  of  New  York  City,  on  the  brief),  for  respond- 
ent. 

LAUGHLIN,  J.  On  the  former  hearing  this  court  reversed  the 
judgment  and  order  and  dismissed  the  complaint  on  the  ground  that  the 
option  in  writing  was  invalid,  owing  to  the  fact  that  it  was  not  "pro- 
tocolized"  or  made  a  public  instrument  before  a  notary,  as  required  by 
the  law  of  the  Republic  of  Cuba,  where  the  property  which  was  the 
subject  of  the  option  was  (161  App.  Div.  242,  146  N.  Y.  Supp.  534); 
and  in  our  order  of  reversal  it  was  recited  that  the  reversal  was  on 
questions  of  law  and  fact,  but  that  the  only  question  of  fact  considered 
was  whether  the  option  was  valid  under  the  Cuban  law,  and  that  we 
did  not  deem  it  necessary  to  consider  other  facts,  or  to  pass  upon  the 
weight  of  the  evidence.  The  Court  of  Appeals  held,  in  effect,  that  the 
option,  which  was  accepted  by  appellant  by  the  partial  payment  there- 
under, was  valid  in  so  far  as  its  validity  depended  upon  th^  form  and 
manner  in  which  it  was  executed,  and  that  an  action  could  be  maintain- 
ed thereon  in  Cuba  to  "protocolize"  it  in  order  to  afford  a  basis  for  en- 
forcing specific  performance  thereof  in  the  courts  there,  and  reversed 
our  decision,  evidently  upon  the  theory  that  the  question  depended  upon 
the  construction  of  the  Cuban  law  which  was  a  question  of  law  (Bank 
of  China  v.  Morse,  168  N.  Y.  458,  61  N.  E.  774,  56  L.  R.  A.  139,  85 
Am.  St.  Rep.  876),  but  remitted  the  case  to  this  court  for  a  considera- 
tion of  the  questions  of  fact  not  passed  upon  (217  N.  Y.  549,  112  N.  E. 
468). 

The  defendant  thereupon  moved  to  amend  the  remittitur,  in  order 
that  this  court  might  consider  other  questions  of  law  argued,  but  not 
decided,  here,  as  well  as  the  other  questions  of  fact.  In  an  affidavit 
on  that  motion  his  attorney  set  forth  nine  other  points,  which  were  pre- 
sented, but  not  considered  by  this  court,  and  stated  that  he  wished  to 
have  them  considered  on  the  rehearing  in  this  court.  The  Court  of 
Appeals  denied  the  motion,  and  in  a  memorandum  opinion  held  that 
the  defendant,  having  seen  fit  to  attempt  to  sustain  our  decision  on  the 
single  point  on  which  it  was  made,  waived  his  right  to  have  it  sustain- 
ed on  any  other  question  of  law,  or  to  have  a  reargument  in  that  court, 
and  therefore  was  not  entitled  to  have  this  court  pass  upon  other  ques- 
tions of  law,  as  that  might  result  in  taking  the  case  to  the  Court  of 
Appeals  piecemeal.  The  Court  of  Appeals,  however,  in  the  opinion 
denying  the  motion  to  amend  the  remittitur,  stated  that  the  "chief  ques- 
tions" which  defendant  desired  to  argue  "involved  in  reality  a  consider- 
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ation  of  the  facts,  and  upon  a  review  of  the  facts  by  the  Appellate 
Division  may  be  considered  by  that  court,"  and  the  Court  of  Appeals 
saw  "no  reason,  therefore,  to  fear  that  injustice  will  be  done."  218  N. 
Y.  — ,  1 12  N.  E.  749  (May  9, 1916). 

Counsel  for  the  respondent  now  contends,  not  only  that  this  court 
is  precluded  by  the  remittitur  from  considering  any  question  of  law, 
but  also  that  the  decision  of  the  Court  of  Appeals  is  conclusive  upon 
this  court  that  the  option  was  a  valid  and  binding  contract,  upon  which 
plaintiff  is  entitled  to  recover.  As  we  view  it,  however,  the  Court  of 
Appeals  merely  held  that,  so  far  as  any  question  presented  to  that 
court  by  the  appeal  was  concerned,  all  formalities  necessary  to  render 
the  option  contract  valid  and  enforceable  had  been  complied  with; 
but  we  do  not  understand  that  the  Court  of  Appeals  intended  to  pre- 
clude this  court  from  considering  all  questions  of  fact  not  previously 
considered,  including  the  questions  arising  with  respect  to  the  consid- 
eration for  the  option,  for  if  the  Court  of  Appeals  agreed  with  the 
contention  of  counsel  for  the  respondent  that,  since  the  appellant  did 
not,  within  the  time  specified  in  the  option,  elect  to  take  the  property, 
the  respondent's  right  to  recover  the  balance  of  the  consideration  for 
the  option  is  absolute,  there  would  have  been  no  occasion  for  remitting 
the  case. 

[1]  Counsel  for  the  respondent  contends  that,  since  appellant  did 
not  elect  to  take  the  property,  it  is  wholly  immaterial  whether  the  re- 
spondent owned  it  or  was  in  a  position  to  give  good  title.  Regardless 
of  the  question  as  to  who  had  the  burden  of  proof  with  respect  to  re- 
spondent's ownership  of  the  property  or  his  ability  to  convey  and  trans- 
fer it  at  the  expiration  of  the  option,  we  are  of  opinion  that  on  proof 
of  such  inability  he  was  not  entitled  to  recover.  See  Higgins  v.  Eagle- 
ton,  155  N.  Y.  466,  50  N.  E.  287,  and  McLaurin  v.  Cuba  Company,  87 
App.  Div.  558,  84  N.  Y.  Supp.  526;  s.  c,  113  App.  Div.  896,  99  N.  Y. 
Supp.  1142,  affirmed  190  N.  Y.  507,  83  N.  E.  1127. 

[2]  Counsel  for  respondent  further  contend  that  want  or  failure  of 
consideration  was  not  properly  pleaded  by  appellant.  That  presents  a 
question  of  law,  which  has  not  been  decided,  and  under  the  remittitur 
we  are  precluded  from  deciding,  and  must  assume,  for  the  further 
purposes  of  the  appeal,  that  the  ruling  of  the  trial  court  thereon  was 
right.  On  that  question  the  trial  court  ruled  with  appellant,  and  held 
there  could  be  no  recovery  unless  the  respondent  owned  or  controlled 
the  property  and  was  in  a  position  to  perform  at  the  time  the  option 
expired,  and  submitted  to  the  jury  to  determine  as  a  question  of  fact 
his  ownership  or  control  of  the  consideration  with  respect  to  which  ap- 
pellant contracted.  If  the  court  had  not  ruled  with  appellant  on  the 
sufficiency  of  his  plea  of  want  of  consideration,  leave  to  amend  might 
have  been  obtained,  and  therefore  in  no  event  could  there  be  an  affirm- 
ance on  the  theory  that  his  pleading  was  insufficient.  The  respondent 
admitted  that  he  did  not  own  or  have  title  to  any  of  the  property  at 
any  time  during  the  option  period,  and  there  is  no  evidence  that  he  had 
authority  from  the  owner  to  transfer  and  convey  it ;  but,  on  the  con- 
trary, it  is  fairly  to  be  inferred  that  he  did  not  have  such  authority. 
His  testimony  is  to  the  effect  that  the  Cienfuegos,  Palmira  &  Cruces 
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Electric  Railway  &  Power  Company  owned  the  property.  That  com- 
pany was  a  corporation  organized  under  the  laws  of  the  state  of 
Maine,  the  capital  stock  of  which  was  $2,000,000,  consisting  of  20,000 
shares,  of  $100  each,  to  do  business  in  Cuba  as  a  railroad  corporation. 
It  filed  its  articles  of  incorporation  as  provided  by  the  Railroad  Law  of 
Cuba  on  the  21st  day  of  December,  1903,  which  gave  it  the  right  to 
construct  and  operate  a  railroad  in  Cuba,  subject  to  the  rejection  of 
its  plans  by  the  railroad  commission  of  that  country,  and  with  the  ap- 
proval of  said  commission  the  "expropriation"  or  condemnation  of 
property  by  it  for  railroad  purposes  was  authorized. 

The  only  right,  title,  or  interest  with  respect  to  the  property  which 
was  the  subject  of  the  option,  which  the  respondent  had  when  he  gave 
the  option  or  at  any  time  before  it  expired,  arose  under  an  agreement 
in  writing  entered  into  between  him  and  said  company  on  the  1 1th  day 
of  September,  1903,  as  amended  by  another  agreement  in  writing  on 
the  4th  day  of  March,  1904.  By  those  agreements  the  respondent 
agreed  to  construct  for  the  company  an  electric  railroad  in  the  province 
of  San  Cruces,  Cuba,  42.75  miles  in  length,  and  a  reservoir,  flume,  tun- 
nel, and  power  house  for  the  generation  and  distribution  of  electric 
power  for  the  operation  of  the  railroad,  and  for  lighting  and  commer- 
cial purposes,  transmission  lines,  substations,  with  the  necessary  con- 
verters and  transmitters,  and  the  necessary  wiring  for  electric  lighting 
in  several  specified  towns  through  or  adjacent  to  whidi  the  railroad 
was  to  run,  and  a  car  bam  and  repair  shop,  according  to  certain  plans 
and  specifications,  and  to  acquire  for  the  company  at  his  own  expense 
"all  land,  franchises,  right  of  way  over  public  roads  and  private  land, 
and  water  rights  necessary  or  requisite  for  the  construction  of  any  of 
the  aforesaid  works,"  and  respondent  was  obligated  by  said  agreements 
to  transfer  said  property  by  proper  deeds  or  other  instruments  to  the 
company,  "to  its  own  use,  forever,  or  during  the  respective  terms  of 
said  franchises,  rights  of  way,"  etc. 

The  only  consideration  which  the  respondent  was  to  receive  from  the 
company  under  said  agreements  was  the  sum  of  $80,000  in  cash  and 
19,720  shares  of  the  authorized  capital  stock  of  the  company,  and  the 
company  agreed  to  execute,  sell,  and  dispose  of  $2,000,000  of  first 
mortgage  bonds,  "or  as  much  thereof  as  possible,"  to  be  secured  by  a 
first  mortgage  or  a  deed  of  trust  "of  all  the  property  and  assets"  of 
the  company  "acquired  and  to  be  acquired" ;  and  it  was  further  pro- 
vided in  both  agreements  that  said  stock — ^the  second  agreement  pro- 
vided for  the  delivery  to  the  respondent  of  230  shares  less  than  the 
first — ^was  to  be  issued  and  delivered,  and  said  bonds  were  to  be  ne- 
gotiated, and  said  agreement  and  deed  of  trust  for  the  bonds  were 
to  be  executed  and  delivered,  "as  soon  as  may  be  after  the  execution  of 
this  agreement,"  and  by  the  second  agreement  it  was  further  provided 
that  the  company  should  deliver  and  pay  over  to  the  respondent  the 
proceeds  of  the  sale  of  the  bonds  "as  fast  as  the  same  are  negotiated 
for  the  purpose  of  the  work  of  construction,"  to  enable  the  respond- 
ent to  perform  his  other  obligations  under  the  original  agreement 
"and  in  full  payment  therefor,"  and  it  was  agreed  that  the  respondent 
would  not  be  required  to  commence  work  under  the  contract  "until  the 
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said  stock  has  been  duly  issued  and  delivered"  to  him,  and  until  "said 
bonds  have  been  issued,  executed,  and  negotiated,  and  said  mortgage 
has  been  duly  issued  and  delivered  as  aforesaid,  and  then  only  after 
and  as  fast  as  the  proceeds  of  the  sale  of  said  bonds  or  securities, 
or  any  part  thereof,  is  transferred,  delivered,  and  paid  over  to  him." 

The  uncontroverted  testimony  of  Mr.  VermuUe,  an  engineer  em- 
ployed by  the  respondent,  called  as  a  witness  for  the  appellant,  showed 
that  the  construction  work  embraced  in  the  contract  between  the  re- 
spondent and  the  company  was  not  commenced  within  two  years 
after  the  articles  of  incorporation  of  the  company  were  filed  under 
the  Cuban  law,  and  that  no  money  was  expended  on  said  construction, 
other  than  the  sum  of  $4,255  paid  to  him  on  account  of  services,  and 
that  no  money  was  expended  or  liability  incurred  for  material  for 
said  construction,  excepting  to  the  extent  of  $300  or  $400.  Appel- 
lant oflfered  to  show  by  the  same  witness  that  the  railroad  had  not 
been  constructed  at  the  time  of  the  trial,  but  that  evidence  was  ex- 
cluded on  objection  interposed  by  the  respondent  to  the  effect  that  it 
was  immaterial  and  irrelevant. 

The  respondent  was  required  to  furnish  a  bill  of  particulars  of  the 
property  upon  which  he  gave  appellant  an  option,  and  in  the  verified 
bill  of  particulars  furnished  pursuant  to  the  order  of  the  court  he 
stated  that  he  gave  the  appellant  an  option  to  purchase  from  him  the 
stock  in  said  company  which  he  owned,  consisting  of  upwards  of  19,- 
000  shares,  of  the  par  value  of  $100  each,  the  total  authorized  capital 
being  20,000  shares,  together  with  all  his  right,  title,  and  interest  in 
and  to  said  bonds  and  the  proceeds  thereof,  which  bonds  he  stated 
had  been  issued  and  were  then  on  deposit  with  Upmann  &  Co.,  bank- 
ers, of  Havana,  Cuba,  and  all  his  right,  title,  and  interest  under  said 
agreements  of  September  11,  1913,  and  March  4,  1904  with  the  ex- 
ception of  the  cash  payment  of  $80,000  to  be  made  to  him;  and  he 
therein  claimed  that  said  stock,  and  his  right,  title,  and  interest  with 
respect  to  the  bonds  and  under  said  agreements,  carried  with  them 
"the  control  of  said  corporation  which  owns  certain  lands,  property, 
and  concessions  in  said  Republic  of  Cuba,  which  the  said  corporation 
proposed  to  use  and  utilize  in  connection  with  the  construction  and 
operation  of  said  electric  railway  between  the  cities  of  Cienfuegos, 
Palmira,  and  Cruces  in  said  Republic  of  Cuba."  He  also  therein 
stated  that  said  stock  was  owned  by  him  absolutely,  and  that  the 
bonds  were  all  deposited  as  aforesaid,  and  that  he  was  entitled  to  the 
proceeds  of  the  sale  thereof  in  accordance  with  said  agreements,  and 
that  he  claimed  to  be  entitled  under  said  agreements  to  accept  the 
bonds,  instead  of  the  proceeds  thereof,  "and  thereby  obtain  the  se- 
curity of  the  said  mortgage  or  deed  of  trust,  which  had  been  recorded 
in  the  proper  office  in  the  Republic  of  Cuba,  as  well  as  in  the  state 
of  Maine,  *  *  *  and  the  rights  thereby  accruing  by  virtue  of 
the  provisions  thereof,  which  mortgage  provided  that  it  should  be  a 
lien,  not  only  on  all  the  property  and  assets  of  the  corporation  then 
owned,  but  also  on  all  the  property  and  assets  which  might  thereafter 
be  acquired  and  transferred  to  the  trustees  named  therein  as  security 
for  such  bonds,"  which  property  he  therein  enumerated  and  described. 
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The  trial  court  ruled  in  favor  of  the  respondent,  to  the  effect  that  it 
was  immaterial  whether  the  ownership  of  the  property  was  in  the  re- 
spondent or  in  the  railroad  company,  provided  he  was  in  a  position  to 
transfer  and  convey  it,  or  to  have  it  transferred  and  conveyed,  to 
the  appellant  at  the  expiration  of  the  option.  There  is  no  evidence, 
other  than  the  recital  in  the  option  and  in  the  bill  of  particulars,  with 
respect  to  where  the  bonds  were  or  how  they  were  held.  The  appel- 
lant moved  for  a  dismissal  of  the  complaint  on  the  ground  of  variance 
between  the  option  and  the  evidence  with  respect  to  the  property 
which  the  respondent  claimed  was  the  property  upon  which  the  op- 
tion was  given.  The  motion  was  denied,  but  at  the  request  of  counsel 
for  appellant  the  court  instructed  the  jury  to  disregard  the  evidence 
in  so  far  as  it  showed  a  variance  between  the  option  and  the  prop- 
erty claimed  by  respondent  to  be  the  subject  thereof,  which  neces- 
sarily limited  the  plaintiff's  right  to  recover  to  the  terms  of  the  writ- 
ten option;  and  that  was  the  theory  upon  which  the  case  was  tried 
on  the  part  of  the  respondent,  for  his  counsel  asked  for  instructions 
to  the  jury  predicated  thereon.  The  court  in  the  charge  explained  the 
nature  of  an  option  contract  to  the  jury,  and  instructed  them  that, 
if  the  party  giving  the  option  is  in  a  position  to  perform,  he  is  en- 
titled to  recover  the  consideration  for  the  option,  provided  it  is  not 
exercised  by  the  other  party. 

The  court  further  instructed  the  jury,  among  other  things,  in  sub- 
. stance  as  follows:  That  they  must  bear  in  mind  "the  importance  of 
the  true  condition  as  to  this  property  and  its  title  at  the  time  the 
option  expired,  because,  notwithstanding  the  plaintiff  may  not  have 
been  the  owner  of  the  property  he  contracted  to  sell  prior  to  that 
time,  yet  when  the  option  expired,  if  he  was  in  shape  to  perform,  then 
he  had  done  all  that  he  was  required  to  do,  and  would  be  entitled  to 
recover  the  balance  of  the  option  price  which  the  defendant  had  agreed 
to  pay  for  the  privilege  of  purchasing" ;  that  one  of  the  grounds  upon 
which  the  right  of  plaintiff  to  recover  on  the  written  contract  of  op- 
tion was  contested  by  defendant  was  that  the  "plaintiff  did  not  own 
this  property,"  and  that  there  was  what  is  known  under  the  Cuban 
law  as  error ;  that  in  the  ordinary  affairs  of  business,  in  all  contracts 
for  the  purchase  and  sale  of  property,  it  is  implied  "that  there  are 
articles  which  have  a  potential  existence  and  that  the  party  contract- 
ing to  sell  has,  at  least,  the  title,  or  has  some  interest  that  he  may 
transfer,"  and  that  in  the  absence  of  the  potential  existence  of  the 
property,  "or  in  the  absehce  of  any  rights,  on  the  part  of  the  party 
selling,  which  he  has  a  right  to  transfer,  manifestly  the  transaction 
would  be  without  consideration,  because  that  would  present  a  case 
where  one  party  was  agreeing  to  pay  a  certain  sum  of  money  for 
which  he  got  nothing  in  return  from  the  other  side";  that  it  was 
claimed  by  defendant  that  the  right  to  construct  the  road  had  ceased 
by  virtue  of  the  laws  of  Cuba,  and  that  there  was  not  any  property 
to  transfer,  "and  that  the  plaintiff  did  not  have  title  to  the  real  estate 
and  to  the  other  elements  of  property  which  were  covered  by  this 
option  and  which  the  option  contract  provided  for  the  transfer  of, 
at  the  election  of  the  defendant" ;  that  it  was  claimed  by  the  defend* 
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ant  "that  the  plaintiff  was  not  the  owner  of  these  property  rights  that 
have  been  mentioned — ^that  is,  the  property  rights  in  the  falls  of  the 
Hanabanilla  river,  and  the  property  rights  along  the  line  of  that  river 
and  along  the  line  of  the  proposed  construction,  and  whether  that  is 
so  or  not  is  submitted  to  your  consideration.  The  plaintiff  by  his 
option  contracted  to  transfer  all  of  that  property,  and  if,  when  the 
option  expired,  he  was  not  the  owner,  and  therefore  was  not  in  a  posi- 
tion to  transfer,  why,  manifestly,  the  option  would  be  without  consid- 
eration, and  there  would  be  that  error,  which  is  declared  by  the  laws 
of  the  Republic  of  Cuba,  and  there  could  be  no  recovery  for  that  rea- 
son. *  *  *  You  are  to  say  whether  *  *  *  the  plaintiff  was 
the  owner  of  the  property  which  he  contracted  to  sell,  or  was  in  a 
position  to  transfer  it  at  the  time  the  option  expired.  Unless  he  was 
there  can  be  no  recovery" — ^and  that  if  that  issue  should  be  determined 
in  favor  of  the  defendant,  then  the  plaintiff  not  only  could  not  re- 
cover, but  the  defendant  would  be  entitled  to  recover  back  the  $15,- 
000  paid  by  him.  The  court  also  left  it  to  the  jury  to  determine  wheth- 
er the  respondent  owned  the  stock  and  bonds  and  was  in  a  position 
to  transfer  them  to  appellant. 

After  charging  the  jury  on  the  subject  of  fraud,,  the  court  charged 
that  the  "burden  is  on  the  defendant  to  establish  his  defense,  whether 
it  is  a  defense  regarding  the  existence  of  error,  or  a  defense  regarding 
fraud,"  and  later  on  charged  that  if  the  jury  find,  "as  the  defendant 
alleges,  that  the  contract  was  nullified  either  because  of  error  on  ac-. 
count  of  the  nonexistence  of  the  property  or  property  rights  on  the 
part  of  the  plaintiff,  or  because  of  fraud  or  deceit,  then  there  can  be 
no  recovery  on  the  part  of  the  plaintiff,"  and  the  defendant  would  be 
entitled  to  recover  back  the  $15,000  he  paid. 

The  court  refused  to  charge  at  the  request  of  the  plaintiff  that  he 
had  performed  his  part  of  the  contract  when  he  delivered  to  the  de- 
fendant the  written  option,  on  the  ground  that  the  request  "eliminat- 
ed the  question  as  to  the  plaintiff's  ability  to  carry  out  the  option," 
and,  modifying  a  request  presented  by  respondent,  charged  that  the 
defendant's  obligation  to  pay  $50,000  became  absolute  the  moment  he 
received  from  plaintiff  the  latter's  agreement  to  convey  upon  pa)nment 
of  the  purchase  price,  "provided  the  defendant's  defense  is  not  made 
out,"  and  charged  respondent's  request  that  "it  is  immaterial  whether 
defendant  bought  the  property  or  not,  or  even  demanded  the  property 
or  not,  as  plaintiff  was  entitled  to  that  sum  of  money,"  with  the  quali- 
fication, "That  is  true,  providing  the  defeases  set  up  are  not  made 
out," 

Respondent  also  requested  the  court  to  diasge  that  "it  is  immaterial 
to  this  action  whether  the  plaintiff  had  title  to  any  of  the  lands  or  con- 
cessions agreed  to  be  conveyed,  as  long  as  the  defendant  did  not  de- 
mand or  ask  plaintiff  to  convey,"  but  the  court  refused  so  to  charge. 
Respondent  further  requested  a  charge  that  the  fact  that  "there  was 
not  a  present  existing  capacity  to  convey"  was  no  defense,  unless  the 
defendant  offered  to  pay  the  purchase  price  of  the  property  and  take 
title.  That  was  also  refused,  and  the  court  charged  that,  if  the  plain- 
tiff "was  not  in  shape  to  fulfill,"  the  defendant  was  not  bound  to  ex- 
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ercise  the  option  before  he  would  have  a  right  to  repudiate  the  con- 
tract. 

Counsel  for  respondent  asked  the  court  to  charge  "that  the  question 
of  person  is  'immaterial/*'  to  which  the  court  repUed,  "The  plaintiff 
claims  to  have  been  the  owner  of  the  property  of  the  railroad  com- 
pany, and  if  he  was  the  owner  of  the  property  of  the  company  at  that 
time,  of  course,  whatever  the  company  possessed  he  possessed,"  and 
stated  to  the  jiury  that  "Reilly  and  the  railway  company  are,  you  might 
say,  really  convertible  terms,"  and  that  the  plaintiflF  and  tiie  railroad 
company  "were  really  one,  so  far  as  their  rights  are  concerned  here." 

Appellant  requested  the  court  to  charge  that  respondent  did  not  own 
19,470  shares  of  the  stock  of  the  company  and  could  not  transfer  it 
on  or  before  the  expiration  of  the  option,  to  which  the  court  replied : 

"I  refase  to  charge  that  as  a  proposiUon  of  law.  /  BubnUt  the  qucBtion 
to  the  jury:' 

Appellant  also  requested  the  court  to  charge  that  there  was  no  evi- 
dence to  show  that  plaintiff  was  the  owner  of  the  $2,000,000  of  bonds 
of  the  company,  or  that  he  was  able^to  transfer  the  same,  but  that, 
on  the  contrary,  it  appeared  that  he  was  entitled  only  to  the  proceeds 
from  the  sale  of  the  bonds,  coupled  with  the  obligation  to  build  the 
railroad  therewith,  to  which  the  court  said : 

"I  refuse  to  charge  that  proposition  and  9uhmit  it  to  the  jury  a«  a  question 
of  fact  for  them  to  determine." 

[3]  Assuming,  as  we  must,  the  law  to  be  as  charged  that,  so  far 
as  the  question  of  title  to  the  property  and  rights  covered  by  the 
written  option  is  concerned,  title  in  the  company  was  equivalent  to 
title  in  the  plaintiff,  and  assuming,  without  so  deciding,  that  the  evi- 
dence sufficiently  shows  that  the  company  did  have  title  thereto,  in- 
cluding the  stock  and  bonds,  the  verdict  is  against  the  uncontroverted 
evidence,  in  so  far  as  the  jury  have  found  that  the  respondent  was  in 
a  position  to  transfer  the  stock  and  bonds  to  the  appellant  during  the 
option  period,  and  whether  he  was  or  was  not  in  such  position  was 
expressly  left  to  the  jury  as  a  question  of  fact.  It  is  to  be  borne  in 
mind  that  all  of  the  stock  was  not  to  be  issued  to  respondent,  and  that, 
in  so  far  as  it  was,  it  and  the  proceeds  of  the  sale  of  the  bonds  were 
to  be  delivered  to  him  in  consideration  of  his  agreement  to  build  and 
equip  the  railroad  and  power  plant  and  acquire  and  transfer  to  the 
company  all  of  said  property,  rights,  and  franchises.  Therefore  re- 
spondent was  not  in  a  position  to  transfer  said  stock  or  bonds  to  de- 
fendant, or  to  transfer  them  or  to  procure  their  transfer  free  and  clear 
of  the  obligation  to  perform  said  contract.  Moreover,  the  respondent 
was  not  entitled  to  the  bonds,  but  merely  to  the  proceeds  upon  a  sale 
thereof  by  the  company,  and  he  was  required  to  use  said  proceeds,  as 
received  by  him,  in  the  performance  of  his  contract  obligations. 

In  any  view  of  the  case  the  respondent  was  not  in  a  position  to 
transfer  the  concession  to  build  the  road,  the  lands  and  other  property 
belonging  to  the  company,  because  the  only  claim  he  had  upon  them 
was  to  have  them  covered  by  a  first  mortgage  or  deed  of  trust  to  be 
given  by  the  company  upon  all  its  property  to  secure  the  bonds,  and 
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there  was  no  agreement  on  the  part  of  the  company  to  part  with  the 
beneficial  ownership  in  the  concession  and  other  property  and  rights. 

The  verdict  under  the  charge  was  necessarily  predicated  on  another 
finding  of  fact,  which,  if  not  contrary  to  the  undisputed  evidence,  is 
clearly  against  the  weight  of  the  evidence.  One  of  the  other  nine 
points  urged  by  appellant  on  the  former  argument  in  this  court  was 
that  there  was  no  consideration  for  the  option  contract  on  the  theory 
that  the  concession  which  the  respondent  undertook  to  sell  had  ex- 
pired. The  Cuban  law  relating  to  railroads  is  embodied  in  an  order 
of  the  Military  Governor  of  Cuba.  It  authorizes  foreign  corporations 
to  construct  and  operate  railroads  on  filing  a  copy  of  fiieir  articles  of 
incorporation  with  the  mercantile  registry  of  Havana  and  with  the 
railroad  commission,  subject  to  the  rejection  of  their  plans  by  said 
commission.  Although,  in  view  of  the  provisions  of  the  remittitur,  we 
are  not  authorized  to  decide  questions  of  law,  and  we  have  been  re- 
minded over  and  over  again  by  counsel  for  respondent  in  their  points 
that  we  are  precluded  from  reviewing  any  ruling  of  the  trial  couiit 
on  a  question  of  law,  and,  as  they  state,  "it  must  be  assumed  that  ev- 
ery ruling  of  the  trial  court  was  correct,"  yet  a  review  of  the  ques- 
tions of  fact  requires  a  discussion  of  some  of  the  legal  questions. 

We  think,  therefore,  that  we  may  with  propriety  observe  that  it 
seems  to  have  been  intended  by  the  Cuban  law  to  confer  on  a  foreign 
corporation  thus  filing  its  articles  of  incorporation  the  same  authority 
with  respect  to  the  construction  and  operation  of  a  railroad  as  is 
conferred  by  chapters  IV,  V,  VII,  VIII,  and  X  of  the  same  order  with 
respect  to  companies  organized  in  Cuba,  for  it  is  declared  in  chapter 
XVII,  section  II,  of  the  order,  that  a  foreign  corporation  shall  com- 
ply with  all  the  requirements  of  the  order,  excepting,  in  eflfect,  that 
the  filing  of  a  copy  of  the  articles  of  incorporation  shall  be  a  substi- 
tute for  the  certificate  of  incorporation  under  the  Cuban  Law.  Ten 
per  cent,  of  the  capital  stock  of  the  company  not  having  been  ex- 
pended on  the  railroad  within  two  years,  as  required  by  section  XII 
of  chapter  IV,  the  concession  was  either  forfeited  or  was  subject  to 
forfeiture,  for  the  order  provided  that  if  such  percentage  is  not  so 
expended  the  right  of  the  company  to  construct  the  railroad  shall 
cease,  and  the  fund  of  $200  per  kilometer  of  road  to  be  constructed, 
required  to  be  deposited  with  the  secretary  of  finance  by  section  I  of 
chapter  IV  as  security,  shall  be  forfeited  to  the  state :  Provided,  how- 
ever, that  there  shall  be  no  forfeiture  of  such  deposit  when  the  com- 
mencement or  completion  of  the  railroad  is  prevented  by  "force  ma- 
jeure or  by  extraordinary  fortuitous  circumstances." 

Counsel  for  respondent  claimed  upon  the  trial  that  these  provisions 
were  not  self-operating,  and  that  a  failure  to  comply  therewith  merely 
subjected  the  company  to  an  action  for  a  forfeiture.  There  is  no 
evidence  with  respect  to  the  Cuban  law  on  this  subject.  Counsel  for 
appellant  cites  decisions  in  this  jurisdiction  which  it  is  claimed  sus- 
tain the  contention  that  the  statute  is  self-operating.  They,  however, 
are  to  the  effect  that,  where  a  statute  declares  conditions  precedent  to 
the  right  of  a  corporation  to  continue  its  corporate  existence,  they  are 
self -operating;  but  where  the  obligation  to  perform  within  a  specified 
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time  IS  imposed  as  a  condition  of  the  right  to  the  enjoyment  of 
a  franchise  or  other  right  by  a  corporation,  and  performance  is  not 
made  a  condition  precedent  to  the  continuance  of  the  life  of  the  cor- 
poration, then  the  rule  here  is  that  its  right  cannot  be  questioned  col- 
laterally and  that  an  action  by  the  people  is  necessary  to  declare  a 
forfeiture.  See  In  re  Kings  County  El.  R.  Co.,  105  N.  Y.  97,  13 
N.  E.  18.  Both  sides,  however,  claim  that  there  is  no  justification  for 
assuming  that  the  rule  of  law  in  Cuba  with  respect  to  forfeiture  is 
the  same  as  that  which  obtains  here,  and  counsel  for  respondent  say 
that  it  would  be  a  mere  guess  on  the  part  of  this  court  to  attempt  to 
rule  on  what  the  Cuban  law  is  on  that  subject,  and  they  draw  our 
attention  to  uncontroverted  evidence  to  the  effect  that  the  rule  of 
stare  decisis  does  not  obtain  in  Cuba;  that  each  case  is  decided  there 
independently  of  the  decisions  in  other  cases.  We  therefoje  venture 
no  opinion  on  the  subject,  and  will  assume,  for  the  purposes  of  the 
appeal,  that  the  trial  court  properly  ruled  on  all  questions  of  law. 

The  trial  court  first  ruled  that  it  was  a  question  for  the  jury  whether 
the  franchise  acquired  by  the  company  had  potential  existence  at  the 
time  the  option  expired,  thereby  leaving  it  to  the  jury  as  a  question 
of  fact  as  to  whether  there  was  a  forfeiture  for  the  failure  to  expend 
the  10  per  cent,  during  the  first  two  years,  and  instructed  the  jury, 
in  effect,  that  if  there  was  a  forfeiture  there  could  be  no  recovery, 
for  that  would  constitute  a  failure  of  consideration,  and  would  be 
what  is  known  as  "error"  under  the  Cuban  law.  At  the  close  of  the 
charge  in  chief,  counsel  for  the  appellant  requested  the  court  to  in- 
struct the  jury,  in  substance,  that  if  they  found  that  defendant  accepted 
the  option  on  the  erroneous  belief  that  the  company  had  a  right  to 
own,  construct,  and  operate  a  railroad,  and  if  they  believed  the  tes- 
timony of  the  witness  VermuUe  that  $200,000  was  not  expended  on 
construction  Within  the  two  years,  then  plaintiff  could  not  recover, 
which  the  court  charged  with  the  qualification  that  it  was  correct  if 
the  erroneous  belief  on  the  part  of  defendant  was  produced  by  plain- 
•tifFs  representations.  The  court  also  similarily  qualified  a  like  re- 
quest made  by  appellant  with  respect  to  an  erroneous  belief  on  his 
part  concerning  the  property  on  either  side  of  and  adjacent  to  the  Han- 
nabanilla  river  being  included  in  the  option,  and  charged  it  as  modified. 
Counsel  for  appellant  then  asked  the  court  if  by  "representations" 
was  meant  intentional  fraud,  and  the  court  replied :  "No ;  the  mere 
fact  that  he  was  mistaken  would  not  count."  Counsel  for  appellant 
thereupon  asked  the  court  to  charge  that  it  was  not  necessary  for 
defendant  to  prove,  to  entitle  him  to  recover  a  verdict,  that  any  of  the 
representations  made  by  respondent  were  fraudulent,  although  he 
<iaimed  to  have  adduced  sufficient. proof  of  fraud,  to  which  the  court 
replied:  "That  is  so,  provided  the  jury  find  the  question  of  error  in 
favor  of  the  plaintiff."  These  were  the  last  instructions  on  the  subject, 
excepting  that  the  court  charged  as  matter  of  law  that  the  Cuban 
law  with  respect  to  forfeiture  was  self -operating,  and  refused  to  charge 
at  the  request  of  the  plaintiff  that  the  failure  of  the  company  to  ex- 
pend the  10  per  cent,  as  required  by  the  railroad  law  did  not  of  itself 
ipso  facto  invalidate  the  concession,  and  that  it  could  not  be  invali- 
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dated  without  proceedings  on  the  part  of  the  government.  If  these 
instructions  were  followed,  and  we  must  assume  they  were,  the  ver- 
dict is  necessarily  predicated  on  a  finding,  either  that  the  testimony 
of  Vermulle,  which  was  not  controverted,  with  respect  to  the  amount 
expended,  was  untrue,  or  that  the  defendant  did  not  accept  the  op- 
tion in  the  belief,  induced  by  the  plaintiff,  that  the  company  had  the 
right  to  own,  construct,  and  operate  the  railroad. 

[4]  By  the  option  the  plaintiff  clearly  represented  that  there  was 
a  valid  concession  for  the  construction  and  operation  of  the  railroad, 
and  there  is  no  reasonable  doubt  under  the  evidence  that  he  accepted 
the  option  under  that  belief,  induced  by  the  respondent.  The  plaintiff 
represented  in  the  written  option  that  there  was  a  valid  railroad  con- 
cession in  the  name  of  the  company,  which  he  owned  and  which  he 
gave  the  defendant  an  option  to  purchase.  We  cannot  allow  the  re- 
covery to  stand  on  the  theory  that  the  court,  in  finally  holding  that  the 
Cuban  Law  was  self -operating,  erred,  and  tiiat  the  finding  of  the  jury 
on  this  question  of  fact  is  therefore  immaterial,  for  that  would  be 
reviewing  a  ruling  of  the  trial. court  on  a  question  of  law.  Moreover, 
if  the  Cuban  law  with  respect  to  forfeiture  was  not  self-operating,  it 
is  manifest  that  in  any  event  the  concession  was  subject  to  forfeiture 
for  failure  to  expend  in  construction  the  amount  required  by  the  law, 
and  therefore  was  not  what  it  was  represented  to  be,  and,  conse- 
quently, there  was  a  partial  failure  of  consideration,  or  "error"  un- 
der the  Cuban  law,  which  would  justify  appellant  in  refusing  to  take 
title  and  constitute  a  defense  to  an  action  for  the  balance  unpaid  on 
the  option. 

There  were  very  many  conflicting  rulings  in  the  submission  of  the 
case  to  the  jury,  and  it  is  not  at  all  clear  upon  what  theory  the  ver- 
dict was  rendered.  We  have  examined  the  evidence  on  all  the  issues 
of  fact  submitted  to  the  jury,  and  are  of  the  opinion  that  the  verdict 
on  all  of  them,  excepting  those  relating  to  fraud,  is  against  the  weight 
of  the  evidence. 

The  learned  counsel  for  the  appellant  ask  that  the  complaint  be 
dismissed;  but  their  argument  necessarily  rests  on  legal  questions, 
which  we  cannot  now  decide.  Neither  the  Court  of  Appeals  nor 
this  court,  however,  has  considered  the  points  upon  which  that  argu- 
ment is  predicated,  and  they  will  remain  for  the  trial  court  to  decide 
in  the  first  instance  on  the  new  trial,  which  the  ends  of  justice  re- 
quire should  be  awarded. 

It  follows  that  the  judgment  and  orders  should  be  reversed  on  all 
the  issues  of  fact  other  than  fraud,  and  the  issue  with  respect  to  the 
validity  of  the  option  under  the  Cuban  law,  which  was  heretofore  con- 
sidered by  this  court,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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(96  Mlsa  Rep.  289) 

ROCHE  V.  ST.  JOHN'S  RIVERSIDE  HOSPITAL. 

(Supreme  Court,  Special  Term,  Westchester  County.    July  8,  1916.) 

1.  NsoLiOENCE  ^=5>7— Duty  of  Cabe  of  Child. 

A  person  receiving  an  litfant  of  tender  years  in  charge,  gratuitously  o? 
otherwise,  owes  him  the  legal  duty  of  due  care  to  prevent  injury  to  him. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  §  9 ;  Dec.  Dig. 
«=»7.] 

2.  Hospitals  <^=»7 — Contract  to  Cabe  fob  Child — Breach. 

A  hospital,  which  permitted  a  four  months  old  child  to  come  in  con- 
tact with  a  steam  pipe,  causing  death,  while  the  child's  mother  was  un- 
dergoing treatment,  broke  its  express  contract  to  receive  the  child  under 
its  care  and  safeguard  him  while  his  mother  was  being  treated. 

[Ed.  Note.— For  other  cases,  see  Hospitals,  Cent.  Dig.  I  18;  Dec.  Dig. 
«=»7.] 

8.  Hospitals  ^=»7— Axtthobitt  to  Contractf  to  Care  fob  Infant. 

A  hospital,  authorized  to  receive  patients  and  make  contracts  to  that 
end,  had  authority  to  receive  and  undertake  to  care  for  an  infant  needing 
Its  mother's  care,  while  she  was  undergoing  treatment. 

[Ed.  Note. — For  other  cases,  see  Hospitals,  Cent  Dig.  |  13 ;  Dec.  Dig. 
<&=>7.] 

4.  CHABrriEs  ^=»40 — Charitable  Hospital — Poweb  to  Contract. 

A  hospital  operated  as  a  charity  has  power  to  contract  with  an  Infant 
and  his  parents  to  care  for  the  child  and  safeguard  him  while  his  mother 
is  undergoing  treatment  in  the  hospital. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent.  Dig.  §  100 ;  Dec.  Dig. 
es940.] 

5.  Ghabities  ^=»45(2) — Chabitable  Hospital^-Neoligence  of  Physicians 

and  Nubses. 

There  is  a  rule  exempting  charitable  hospitals  from  liability  for  the 
negligent  acts  of  their  physicians  and  nurses. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent.  Dig.  §  103 ;  Dec.  Dig. 
«=>45(2).l 

6.  Death  ^=»13 — By  WfioNGFUL  Act— Bight  of  Action — Statute. 

Under  Code  Civ.  Proc.  |  1902,  giving  a  right  of  action  to  the  executor 
or  administrator  for  death  by  "wrongful  act,  neglect,  or  default,"  where 
an  infant  was  placed  in  a  hospital  under  the  latter*s  contract  to  care 
for  him  while  his  mother  was  receiving  treatment,  and  was  burned  by 
contact  with  a  steam  pipe  so  that  he  died,  a  right  of  action  arose,  since 
an  administrator  may  maintain  an  action  under  the  statute  if  the  wrong- 
ful act  is  such  as  would  have  given  decedent  a  right  of  action,  had  he 
survived ;  it  being  immaterial  whether  it  rests  in  tort  or  contract 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  |  48;  Dec.  Dig. 
<8=»13.] 

7.  Contbagts  ^=>326 — ^Bight  of  Action — Bbeach  of  Contbaot. 

A  cause  of  action  exists  in  favor  of  an  injured  party,  who  survives, 
where  the  injury  was  occasioned  by  a  breach  of  contract,  express  or  im- 
pUed. 

[Ed.  NotCi — For  other  cases,  see  Contracts,  Dec.  Dig.  ^=s>326.] 

8.  Death  ^s>7,  10— Bight  of  Action  at  Common  Law. 

It  was  a  rule  of  the  common  law  that  no  action  for  personal  injuries 
resulting  in  death  survived  the  death  of  the  party  injured,  and  that  no 
right  of  action  for  causing  death  existed. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  S  10;  Dec.  Dig.  ^=s> 
7,  10.3 

^»For  other  cams  Me  nine  topic  A  KBY-NUMBBR  in  all  Key-Numbered  PlgeeU  &  Indexes 
leON.Y.S.— 26 
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9.  Death  ^=»18(1)— By  Wbonoful  Act — Chabactbb  of  AonoN — Statute. 

An  action  for  a  wrongful  death,  under  Code  Civ.  Proa  |  1902,  Is  to  re- 
cover the  pecuniary  value  of  a  decedent's  life  to  his  next  of  kin. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  §  20;  Dec  Dig. 
«=>18(1).] 

Action  by  Cornelius  G.  Roche,  as  administrator  of  the  goods,  etc., 
of  David  Roche,  deceased,  against  the  St  John's  Riverside  Hospital. 
On  defendant's  demurrer  to  the  first  cause  of  action  in  the  complaint. 
Demurrer  overruled. 

Finn  &  Nolan,  of  Yonkers,  for  plaintiff. 
Reevs  &  Scrugham,  of  Yonkers,  for  defendant 

YOUNG,  J.  The  defendant  has  demurred  to  the  first  cause  of  ac- 
tion set  forth  in  the  complaint  for  insufficiency.  The  substance  of 
the  cause  of  action,  as  alleged,  is  a  breach  of  a  contract  made  by  the 
defendant  with  the  parents  of  plaintiff's  intestate,  an  infant  less  than 
four  months  old,  to  receive  the  infant  under  its  care,  and  to  watch, 
protect,  and  safeguard  him,  and  exercise  over  him  the  constant,  watch- 
ful surveillance  and  scrutiny  which  his  tender  age  and  helplessness  re- 
quired to  the  end,  promised  by  the  defendant,  that  the  said  baby  should 
be  restored  safe  and  sound  to  his  mother  upon  the  completion  of  a 
course  of  treatment  of  the  mother,  for  which  she  had  also  been  re- 
ceived in  the  defendant's  hospital.  The  breach  of  such  contract,  as 
alleged,  was  in  the  failure  and  refusal  of  the  defendant  to  care  for 
and  protect  the  infant  and  exercise  a  constant  watchfulness,  etc.*,  over 
him,  whereby  the  head  of  the  said  infant  was  suffered  or  allowed  by 
defendant  to  come  into  contact  with  a  steam  pipe  of  defendant's  heat- 
ing system  and  to  so  remain  for  a  long  time,  and  until  the  skull  and 
brain  of  the  infant  were  so  badly  burned  that  he  died  on  January 
8,  1916.  The  plaintiff  is  the  father  of  the  infant,  and  brings  the  ac- 
tion as  administrator  of  his  estate  under  the  statute.  The  complaint 
also  contains  a  second  cause  of  action,  which,  is  founded  upon  the 
negligence  of  the  defendant  arising  out  of  the  same  facts.  The  latter 
cause  of  action  is  not  attacked. 

[1-3]  The  questions  presented  by  this  demurrer  are:  Whether  it 
was  within  the  power  of  the  defendant  to  make  the  contract  alleged 
in  the  complaint,  and  whether  it  can  be  maintained  under  the  statute, 
section  1902  of  the  Code  of  Civil  Procedure.  If  the  contract  in  ques- 
tion is  to  be  construed  as  guaranteeing  that  no  harm  should  come  to 
the  infant,  it  was  clearly  ultra  vires ;  but  no  such  construction  is  neces- 
sary. The  fair  intendment  of  the  allegations  of  this  cause  of  action 
is  to  allege  a  contract  to  receive  the  infant  and  exercise  over  it  careful 
supervision  and  watchfulness  in  order  that  it  might  not  suffer  harm. 
It  may  be  urged  that  this  was  no  more  than  the  measure  of  the  de- 
fendant's legal  duties  t6  the  infant,  and  it  is  true  that,  having  received 
the  infant  under  its  care,  its  legal  duty  and  the  duty  under  its  contract 
were  coincident.  One  who  receives  an  infant  of  tender  years  under 
his  charge,  either  gratuitously  or  otherwise,  owes  him  the  legal  duty 
of  due  care  to  prevent  injury  to  him ;  but  the  defendant  was  not  bound 

^=»For  other  cases  see  same  topio  ft  KBT-NUMBER  in  all  Kej-NumlMred  Digests  ft  Indexes 
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to  receive  him  and  did  not  receive  him  gratuitously.  Its  contract, 
based  upon  a  valuable  consideration,  was  to  receive  him  and  give  him 
the  care  which  his  tender  age  required.  Until  it  had  received  him 
under  this  contract,  it  owed  him  no  legal  duty.  It  would  seem  rea- 
sonably plain,  therefore,  that  there  could  be  no  breach  of  its  legal  duty, 
except  by  a  breach  of  its  express  contract,  and  it  seems  to  me,  there- 
fore, that  the  acts  complained  of  constituted  a  breach  of  an  express 
contract.  The  defendant  was,  in  my  opinion,  authorized  to  make  such 
a  contract.  It  was  a  hospital,  and  as  such  authorized  to  receive  pa- 
tients and  to  make  contracts  to  that  end,  and  as  an  incident  to  that 
power  it  had  authority  to  receive  and  care  for  an  infant  needing  its 
mother's  care  while  she  was  undergoing  treatment  at  such  hospital. 
At  all  events,  the  first  cause  of  action  alleged  in  the  complaint  dis- 
closes no  facts  showing  any  want  of  authority  in  the  defendant  to 
make  the  contract  in  question.  It  does  not  even  appear  that  it  was  a 
charitable  institution;  the  allegation  in  the  complaint  being  simply 
that  it  was  a  domestic  corporation. 

The  plaintiflf  relies  upon  the  case  of  Ward  v.  St.  Vincent's  Hospital, 
78  App,  Div.  317,  79  N.  Y.  Supp.  1004,  to  sustain  this  cause  of  ac- 
tion. That  case  was  based  upon  an  alleged  contract  by  the  plaintiff 
with  the  defendant,  a  charitable  hospital,  by  which  the  defendant 
agreed  to  furnish  the  plaintiff  with  a  skillful,  trained,  and  competent 
nurse  for  a  stipulated  sum  per  week,  but  failed  so  to  do,  and,  on  the 
contrary,  furnished  one  unskilled  and  inexperienced,  who  placed  an 
unprotected  hot  water  bag  against  plaintiff's  leg  while  she  was  under 
the  influence  of  ether,  whereby  she  was  severely  burned.  Upon  the 
trial  of  this  case  the  court  directed  a  verdict  in  favor  of  defendant 
and  thereafter  denied  a  motion  to  set  aside  such  verdict  and  for  a  new 
trial.  23  Misc.  Rep.  91,  50  N.  Y.  Supp.  466.  The  trial  court  held 
that  the  action  was  in  tort,  and  not  upon  contract,  and  that  the  hospi- 
tal was  only  liable  for  ne^^ligence  in  the  original  selection  of  its  serv- 
ants, and,  having  fulfilled  that  duty,  was  not  liable  for  the  subsequent 
act  of  such  a  servant,  unless  knowledge  of  her  unfitness  had  been 
brought  home  to  the  corporation,  and  that  this  rule  was  applicable  to 
all  patients,  whether  they  paid  or  not.  The  Appellate  Division  of  the 
First  Department  (39  App.  Div.  624,  57  N.  Y.  Supp.  784)  reversed 
this  judgment  and  granted  a  new  trial,  holding  that  the  contract  in 
question  was  not  ultra  vires,  and  that  the  question  whether  the  de- 
fendant had  fulfilled  its  contract  was  for  the  jury.  Upon  the  second 
trial  the  plaintiff  recovered  a  verdict  for  $10,(X)0,  which  was  reversed 
upon  appeal  for  error  in  the  charge,  and  a  new  trial  granted.  Upon 
the  third  trial  plaintiff  recovered  a  verdict  for  $19,420,  but  the  judg- 
ment based  upon  this  verdict  was  again  reversed  for  errors  in  the 
exclusion  of  evidence  and  refusals  to  charge.  Upon  the  first  appeal 
in  the  case  last  cited,  the  court,  in  discussing  the  question  as  to  wheth- 
er the  action  was  founded  on  contract  or  in  tort,  discussed  at  some 
length  the  allegations  of  the  complaint,  pointing  out  that  in  form  they 
clearly  set  forth  a  contract  and  alleged  its  breach,  and  then  used  the 
following  language : 

''The  learned  judge  here  applied  by  analogy  the  ordinary  rule  in  actions 
against  carriers.    That  rule,  however,  permits  the  injured  passenger  to  main- 
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tain  an  action,  either  In  csontract  or  in  tort,  at  his  election ;  that  ia,  either 
what  was  formerly  assumpsit  for  the  breach  of  the  contract,  whether  express 
or  implied,  or  on  the  case  for  the  wrong.  In  the  present  case  the  contract 
was  express.  It  settled  all  questions  of  general  duty  attached  by  law,  and 
became  the  criterion  of  the  defendant's  specific  duty  in  this  particular  case« 
And  It  was  a  contract  which  the  defendant  certainly  had  power  to  make. 
Though  the  defendant  is  what  is  termed  a  charity  hospital,  it  has  its  *pay' 
side.  Upon  the  latter  side  it  was  in  the  habit  of  furnishing  private  rooms 
and  nurses  to  well-to-do  people  for  a  full  price.  For  the  breach,  then,  of 
.that  express  specific  and  valid  contract,  the  plaintiff  was  entitled  to  the 
same  damages  as  though  the  action  had  been  for  negligence  pure  and  simple. 
In  either  case  she  was  entitled  to  compensation;  that  is,  to  an  adequate  in- 
demnity for  her  injuries,  no  more  and  no  less."  39  App.  Div.  625,  626,  67  N. 
•  Y.  Supp.  784. 

Upon  the  last  appeal  the  court  said: 

"As  an  original  proposition,  I  should  very  much  doubt  whether  Sister  Ig- 
natius, giving  to  the  plaintiff's  testimony  all  that  could  be  claimed  from  it, 
had  the  power  to  make  the  contract  alleged,  even  if  the  defendant  itself — a 
charitable  institution — could  have  done  so  [citing  numerous  cases].  The  law, 
however,  has  been  settled  otherwise  by  this  court  and  that  is  now  the  law 
of  the  case."    78  App.  Div.  320,  79  N.  Y.  Supp.  1004. 

[4,  5]  Under  the  authority  of  the  Ward  Case,  therefore,  it  is  ap- 
parent that,  even  if  we  assume  the  defendant  here  to  be  a  charitable 
institution,  the  complaint  sets  forth  a  contract  between  the  defendant 
and  the  deceased  and  his  parents  which  was  within  the  power  of  the 
hospital  to  make.  I  do  not  find  that  the  Ward  Case  has  ever  been 
overruled.  On  the  contrary,  it  has  been  cited  with  approval  upon  a 
different  point  in  Schloendorff  v.  New  York  Hospital,  211  N.  Y.  125, 
132,  105  N.  E.  92,  52  L.  R.  A.  (N.  S.)  505,  Ann.  Cas.  1915C,  581, 
where  the  rule  of  exemption  of  charitable  hospitals  from  liability 
for  the  negligent  acts  of  its  physicians  and  nurses  is  thoroughly  dis- 
cussed. The  rule  of  exemption,  however,  as  pointed  out  in  the  Ward 
Case,  has  no  applicatioji  hero. 

The  case  of  Duncan  v.  St.  Luke's  Hospital,  113  App.  Div.  68,  98  N. 
Y.  Supp.  867,  affirmed  without  opinion  192  N.  Y.  580,  85  N.  E.  1109, 
does  not,  in  my  opinion,  alter  the  principle  laid  do^n  in  the  Ward 
Case,  supra.  In  that  case  a  husband  sued  the  hospital,  alleging  a 
special  contract  to  watch  over  his  insane  wife,  and  a  breach  of  such 
contract,  whereby  she  threw  herself  out  of  a  window  and  was  killed. 
It  was  held  that  the  action  could  not  be  maintained,  but  the  real  point 
of  the  decision  in  that  case  was  that  the  husband  sued,  not  under 
the  statute,  but  for  loss  of  the  services  of  his  wife  by  reason  of  the 
breach  of  the  contract,  and  the  court  properly  held  that  no  such  right 
of  action  survived  her  death.  It  is  true  that  the  opinion  contains  ex- 
pressions which  are  apparently  at  war  with  the  doctrine  laid  down  in 
the  Ward  Case,  and  hold  that  the  action  was  not  upon  the  contract, 
but  was  founded  in  tort ;  but  these  expressions  were  directed,  I  think, 
to  the  peculiar  form  in  which  the  action  was  brought,  and  were  not  in- 
tended to  overrule  the  Ward  Case,  which  is  not  cited. 

The  case  of  Cunningham  v.  Sheltering  Arms,  61  Misc.  Rep.  501, 
115  N.  Y.  Supp.  576,  affirmed  135  App.  Div.  178,  119  N.  Y.  Supp. 
1033,  cited  by  the  defendant  has  no  application  to  the  case  at  bar. 
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The  point  involved  in  that  case  was  the  exemption  from  liability  of 
the  defendant,  a  charitable  institution,  for  injuries  to  a  recipient  of 
its  charity.  No  such  question  is  presented  here.  Furthermore,  the 
court  in  that  case  expressly  distinguished  it  from  the  Ward  Case,  say- 
ing liiat  in  the  latter  case  the  defendant's  liability,  if  any,  rested  upon 
its  special  contract  with  the  plaintiff,  and  not  upon  a  tort. 

[B,  7}  In  my  opinion,  also,  the  cause  of  action  demurred  to  can  be 
maintained  under  the  statute,  section  1902  of  the  Code  of  Civil  Pro- 
cedure.   That  section  provides: 

"The  executor  or  administrator  duly  appointed  in  this  state  *  *  *  ol' 
a  decedent  who  has  left  him  or  her  suryiylng  a  husband,  wife,  or  next  oi 
kin,  may  maintain  an  acti<m  to  recover  damages  for  a  wrongful  act,  neglect 
or  default,  by  which  the  decedent's  death  was  caused,  against  a  natural  per- 
son who,  or  a  corporation  which,  would  have  been  liable  to  an  action  in 
favor  of  the  decedent  by  reason  thereof  if  death  had  not  ensued." 

It  is  contended  by  the  defendant  in  substance  that  an  action  cannot 
be  maintained  on  a  contract  to  recover  damages  for  the  death  of  a 
decedent  resulting  from  a  breach  of  a  contract,  and  that  the  only  ac- 
tion maintainable  is  that  provided  for  by  section  1902  of  the  Code. 
The  Duncan  Case  is  cited  as  authority  for  this  proposition.  I  have- 
already  pointed  out  the  distinction  between  that  case  and  the  cast 
at  bar.  That  case  was  concededly  not  brought  under  the  statute. 
The  case  at  bar,  however,  is  plainly  intended  to  be  within  the  statute. 

The  case  of  Lichtenstern  v.  Augusta-Aiken  Railway,  etc.,  165  App. 
Div.  270,  150  N.  Y.  Supp.  992,  cited  by  defendant,  has  no  bearing  up- 
on this  case.  There  the  plaintiff  sued  defendant  under  a  Georgia  stat- 
ute to  recover  damages  for  the  death  of  her  deceased  husband  by  rea- 
son of  its  failure  to  supply  a  sufficient  number  of  guards  to  protect  the 
decedent  while  employed  on  its  road  during  a  strike.  It  was  held  that 
the  complaint  was  insufficient  in  not  alleging  defendant's  failure  to 
use  reasonable  care  to  protect  the  deceased,  and  that,  although  it  was 
alleged  that  defendant  agreed  that  decedent  would  be  protected  and 
saved  harmless  from  loss,  etc,  its  failure  to  perform  this  contract 
did  not  in  itself  constitute  negligence,  and  that  the  mere  breach  by 
defendant  of  its  contract  obligation  could  not  be  made  the  basis  of  an 
action  in  tort  for  the  decedent's  death. 

I  do  not  think  that  either  of  these  authorities  intend  to  lay  down 
the  doctrine  that  an  action  cannot  be  maintained  for  wrongfully  caus- 
ing death  where  the  wrongful  act  arises  from  the  breach  of  a  contract, 
express  or  implied.  A  cause  of  action  exists  in  favor  of  an  injured 
party  who  survives,  where  the  injury  was  occasioned  by  the  breach  of 
such  a  contract.  See  Busch  v.  Interborough  R.  T.  Co.,  187  N.  Y.  388, 
80  N.  E.  197,  10  Ann.  Cas.  460;  Ward  v.  St.  Vincent's  Hospital,  su- 
pra. It  is  apparent,  therefore,  that,  had  the  plaintiff's  intestate  in 
this  case  survived  his  injuries,  an  action  could  have  been  maintained 
in  his  behalf  for  his  injuries,  founded  upon  the  breach  of  the  express 
contract  alleged  in  the  complaint. 

[8,  S]  In  considering  this  contention  of  the  defendant,  it  is  neces- 
sary to  notice  briefly  tfie  nature  of  the  right  of  action  given  by  the 
present  statute,  which  is  substantially  a  re-enactment  of  former  stat- 
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utes  in  existence  in  this  state  since  1847.  It  was  a  familiar  rule  of  the 
common  law  that  no  action  for  personal  injuries  resulting  in  death 
survived  the  death  of  the  party  injured  and  that  no  right  of  action  for 
causing  such  death  existed.  The  statute  was  intended,  not  to  abrogate 
the  common-law  rule  that  the  right  of  action  for  personal  injuries  did 
not  survive  decedent's  death  resulting  therefrom,  but  to  create  a  new 
cause  of  action  for  the  pecuniary  injury  to  his  next  of  kin,  resulting 
from  his  death  through  the  wrongful  act  of  another.  One  test  of  the 
right  to  maintain  such  an  action  was  the  right  of  the  decedent  to  have 
maintained  an  action  for  the  injury,  had  death  not  ensueS.  It  is  not 
an  action  for  the  damages  which  would  have  resulted  to  the  decedent, 
either  for  a  tort  or  for  the  breach  of  a  contract  between  the  wrong- 
doer and  the  decedent,  by  reason  of  which  death  resulted,  because  in 
such  a  case  the  recovery  and  the  elements  of  damages  would  be  of 
an  entirely  different  nature,  which  could  not  survive  his  death.  It  is, 
concisely  stated,  an  action  to  recover  the  pecuniary  value  of  a  dece- 
dent's life  to  his  next  of  kin.  It  is  of  no  importance,  then,  to  deter- 
mine the  precise  nature  of  the  right  of  action  which  the  decedent 
would  have  had  if  he  had  survived,  whether  resting  purely  in  tort,  on 
contract,  or  of  such  a  nature  as  to  be  maintainable  either  ex  delicto 
or  ex  contractu.  If  the  wrongful  act  gave  decedent  a  right  of  action, 
had  he  survived,  his  administrator  may  maintain  an  action  under  the 
statute  for  his  death. 

In  this  case  it  was  important  to  set  forth  the  contract  and  its  breach, 
in  order  to  measure  defendant's  duty  and  liability  to  decedent,  and 
thus  test  his  administrator's  right  to  maintain  the  action  under  the  stat- 
ute. In  other  words,  the  question  presented  here  is:  Would  the  al- 
leged wrongful  act,  neglect,  or  default  of  defendant  have  rendered  it 
liable  to  decedent,  had  death  not  ensued?  If  so,  the  action  is  main-- 
tainable ;  otherwise,  not.  I  conclude,  therefore,  that  the  first  cause  of 
action  alleged  in  the  complaint  in  this  action  is  to  recover  the  dam- 
ages sustained  by  decedent's  next  of  kin,  resulting  from  his  death, 
caused  by  defendant's  wrongful  act  or  omission  in  violating  its  express 
contract  to  diligently  guard  decedent  from  harm,  and  that  such  a 
cause  of  action  can  be  maintained. 

The  demurrer  is  therefore  overruled,  with  leave  to  the  defendant 
to  answer  within  20  days  on  payment  of  costs. 


(174  App.  Div.  650) 

McBRIDE  V.  ASHLEY  et  al.,  Common  Schools  Com'rs. 

(Supreme  Court,  Appellate  Dlyislon,  Fourth  Department.    July  6,  1916.) 

1.  Schools  and  School  Districts  ^=»46 — ^Public   Schools — School  Com- 
missioners— Statute. 

Laws  1842,  c.  137,  §  13,  relating  to  the  common  schools  of  Utlca,  pro- 
Tides  for  the  election  of  six  commissioners,  making  it  their  duty  to  build 
and  repair  schoolhouses.  Laws  1898,  c.  182,  entitled  "An  act  for  the 
government  of  cities  of  the  second  class,"  and  excepting  two  of  the  four 
cities  which  were  the  only  ones  then  of  the  second  dass,  provided  in 
section  2  that,  when  another  city  should  become  a  city  of  the  second 
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class,  the  provisions  of  the  act  should  become  applicable.  Laws  1902,  c. 
560,  continued  in  force  those  provisions  applicable  to  public  schools. 
Thereafter  Laws  1898,  c.  182.  was  amended  by  Laws  1905,  c.  501,  so  that, 
as  to  cities  thereafter  becoming  cities  of  the  second  class,  it  did  not  go 
into  effect  until  1908.  Laws  1906,  c.  473,  totally  repealed  Laws  1898,  c. 
182,  but  continued  Laws  1902,  c.  560.  Const,  art.  2,  |  12,  requires  a  spe- 
cial city  law  to  be  adopted  by  the  municipality  before  it  shall  go  into  ef- 
fect Held  that,  in  view  of  the  fact  that  Laws  1902,  c.  560,  amending 
Laws  1898,  c.  182,  was  treated  by  the  Legislature  as  a  special  law,  it  did 
not,  upon  the 'city  of  Utica  becoming  a  city  of  the  second  class  in  1905, 
automatically  operate  to  repeal  Laws  1842,  c.  137,  but,  never  being 
adopted,  did  not  go  into  effect 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent. 
Dig.  §  92;   Dec.  Dig.  «=»46.] 

2.  Schools  and  School  Districts  «=»79 — ^Public  Schools — Commissionebs 
— School  Buildinqs. 

Second  Class  Cities  Law  (Laws  1909,  c.  55 ;  Consol.  Laws,  c.  53)  §  120, 
requiring  contracts  for  work  or  material  for  the  use  of  any  officer,  board, 
body,  or  department  of  the  city  to  be  let  by  the  board  of  contract  and 
supply,  except  as  otherwise  provided  by  law,  does  not  deprive  the  com- 
missioners of  the  common  schools  of  Utica  of  the  powers  to  build  and 
repair  schoolhouses  conferred  on  them  by  Laws  1842,  c.  137,  {  13. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent. 
Dig.  §1  188-191;    Dec.  Dig.  <8==>79.] 

Appeal  from  Special  Term,  Oneida  County. 

Action  by  John  E.  McBride  against  Franklin  P.  Ashley  and  others, 
as  Commissioners  of  Common  Schools  in  the  City  of  Utica,  N.  Y. 
From  an  order  (91  Misc.  Rep.  585,  154  N.  Y.  Supp.  1010)  denying 
plaintiff's  motion  to  continue  a  temporary  injunction  pendente  lite, 
plaintiff  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGEUS,  JJ. 

William  F.  Dowling  and  Lee  &  Dowling,  all  of  Utica,  for  appellant. 

August  Merrill,  of  Utica,  for  respondents. 

FOOTE,  J.  This  is  a  taxpayers*  action,  brought  against  defendants, 
as  commissioners  of  common  schools  of  the  city  of  Utica,  to  restrain 
them  from  entering  into  contracts  for  installing  heating  and  ventilat- 
ing plants  in  two  public  school  buildings  in  that  city.  Plaintiff  appeals 
from  an  order  of  the  Special  Term  denying  his  motion  to  continue 
during  the  pendency  of  the  action  a  temporary  injunction  enjoining 
any  such  contracts. 

[1]  The  ground  of  the  appeal  is  that  defendants  are  without  power 
to  contract  for  the  repair  of  existing,  or  the  erection  of  new,  school- 
houses.  The  Special  Term  held  that  the  commissioners  have  such 
power  by  virtue  of  section  13  of  chapter  137  of  the  Laws  of  1842, 
entitled  "An  act  in  relation  to  common  schools  in  the  city  of  Utica," 
and  that  said  chapter  is  still  in  force.  Plaintiff,  while  conceding  that 
it  has  not  been  expressly  repealed,  contends  that  it  has  been  stfper- 
seded,  and  in  effect  repealed,  by  chapter  560  of  the  Laws  of  1902, 
entitled  "An  act  to  amend  chapter  one  hundred  and  eighty-two  of  the 
Laws  of  eighteen  hundred  and  ninety-eight,  relative  to  the  department 
of  public  instruction  in  cities  of  the  second  class.*' 
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The  act  of  1842  provides  for  election  by  the  people  of  six  commis- 
sioners, and  gives  them  the  power  and  makes  it  their  duty  to  build 
and  repair  schoolhouses,  and  the  act  in  these  respects  has  been  treated 
as  in  force  down  to  the  present  time,  notwithstanding  the  act  of  1902. 
The  latter  act  provides  for  the  appointment  by  the  mayor  of  three 
commissioners  only,  and  puts  upon  the  city  engineer  the  duty  of 
repairing  schoolhouses,  and  upon  the  board  of  contract  and  supply  of 
erecting  new  ones.  It  has  never  been  treated  by  any  of  the  city  au- 
thorities as  applicable  to  the  city  of  Utica.  Six  commissioners  have 
been  in  office  by  election  down  to  the  present  time,  and  they  have 
built  and  repaired  the  schoolhouses.  The  act  of  1902  was  an  amend- 
ment to  chapter  182  of  the  Laws  of  1898.  The  latter  act  is  entitled 
"An  act  for  the  government  of  cities  of  the  second  class."  Article  VII 
contains  a  number  of  sections  under  the  heading  "Department  of  Pub- 
lic Instruction";  but  these  were  all  repealed  by  chapter  581  of  the 
Laws  of  1899,  §  40,  leaving  only  section  240  to  continue  in  force,  as 
follows : 

''Sec«  240.  The  department  of  public  Instruction  shall  continue  as  provided 
by  law.'* 

The  act  of  1902  re-enacted  these  repealed  sections  of  the  act  of 
1898,  with  some  changes  and  additions,  but  contained  a  provision  in 
section  3  that  the  act  should  not  apply  to  the  cities  of  Rochester  and 
Syracuse.  These  were  second-class  cities  and  at  that  time  there  were 
only  two  others,  Albany  and  Troy;  hence  at  the  time  of  its  adoption 
the  act  applied  only  to  those  cities.  By  section  2  of  article  12  of  the 
Constitution  this  act,  not  being  a  general  city  law  applicable  to  all 
cities  of  the  second  class,  was  a  special  city  law,  and  could  be  made  to 
apply  only  to  the  cities  to  which  it  was  submitted  for  approval.  It 
was  submitted  to  and  accepted  by  Albany  and  Troy,  and  became  ap- 
plicable only  to  those  cities.  It  did  not  purport  to  apply  to  Utica,  nor 
did  the  act  of  1898,  which  it  amends,  for  Utica  had  not  at  that  time 
become  a  second-class  city.  It  did,  however,  become  such  by  the 
state  enumeration  of  1905.  Thereafter  the  act  of  1902  could  not  con- 
stitutionally be  made  to  apply  to  Utica,  except  by  an  act  submitted  to 
that  city  for  acceptance.  Even  if  it  could  be  done  by  a  general  city 
law,  there  is  none  which  purports  so  to  do,  as  will  be  seen  by  what 
follows. 

The  above-mentioned  act  of  1898,  which  was  the  statute  then  in 
force  for  the  government  of  cities  of  the  second  class,  contained  the 
following  in  section  2 : 

**Sec.  2.  Within  thirty  days  after  every  state  enumeration,  the  secretary 
of  state  shall  file  with  the  clerk  of  every  city  a  certificate  showing  the  popu- 
lation of  such  city ;  and  if  it  appears  therefrom  that  such  city  has  since  the 
prior  state  enumeration  become  a  dty  of  the  second  class,  then  all  the  pro- 
visions of  this  act  shall  apply  to  such  city  on  and  after  the  first  day  of 
January  thereafter." 

This  would  have  made  the  act  applicable  to  Utica  on  January  1, 
1906,  but  on  May  17,  1905,  this  section  was  amended  by  chapter  501 
of  the  Laws  of  that  year  by  adding  to  said  section  2  the  following; 

"But  the  provisions  of  this  act  shall  not  apply  to  any  dty  that  becomes  a 
city  of  the  second  class  under  the  enumeration  to  be  had  in  the  year  nine- 
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teen  hundred  and  five,  until  on  and  after  the  first  day  of  January  nineteen 
bondred  and  eight." 

Thus  the  application  of  any  part  of  the  act  to  Utica  was  postponed 
to  January  1,  1908.  Before  that  date  chapter  473  of  the  Laws  of 
1906  was  adopted,  entitled  "An  act  to  provide  for  the  government  of 
cities  of  the  second  class."  This  act  by  its  terms  took  effect  January 
1,  1908.  It  entirely  repealed  the  act  of  1898,  and  with  it  would  have 
gone  the  amendatory  act  of  1902,  but  for  the  following  saving  clause 
in  the  repealing  section  230: 

"Nothing  herein  contained,  however,  shaU  be  deemed  to  repeal  or  in  any 
wise  affect  the  validity  of  the  provisions  of  chapter  560  of  the  Laws  of  1902 
(and  certain  other  acts],  but  all  ot  such  acts  are  hereby  continued  in  full 
force  and  effect." 

The  act  of  1906  contained  nothing  whatever  on  the  subject  of  a 
department  of  public  instruction,  and  contained  nothing  inconsistent 
with  the  act  of  1842  remaining  in  force  in  Utica,  at  least  as  regards 
the  election  of  its  school  commissioners  and  their  power  to  build  and 
repair  schoolhouses.  The  repeal  of  the  act  of  1898  left  the  amentiatory 
act  of  1902  to  stand  as  a  special  city  law  applicable  alone  to  Albany  and 
Troy.  It  was  no  longer  in  form  even  a  part  of  any  general  law. 
It  is  not  otherwise  referred  to  than  as  not  intended  to  be  repealed 
in  the  general  act  of  1906  or  in  its  successor,  chapter  55  of  the  Laws 
of  1909  (Consol.  Laws,  c.  53),  the  "Second-Class  Cities  Law,"  now  the 
governing  statute. 

In  confirmation  of  our  conclusion  that  the  act  of  1902  did  not  be- 
come applicable  to  any  second-class  city  except  Albany  and  Troy,  we 
find  the  Legislature  adopting  special  acts  for  the  departments  of  pub- 
lic instruction  in  Yonkers  and  Schenectady  by  chapters  452  and  481 
of  the  Laws  of  1908,  both  of  which  became  second-class  cities  at  the 
same  time  as  did  Utica.  That  the  Legislature  did  not  regard  the  act 
of  1842  as  superseded  by  the  act  of  1902,  or  any  other  law,  appears 
from  its  adoption  of  chapter  244  of  the  Laws  of  1908  to  provide  for 
the  sale  of  bonds  of  the  city  of  Utica  and  the  use  of  the  proceeds  by 
the  commissioners  of  common  schools  "in  equipping,  remodelling  and 
repairing  school  buildings  of  the  city." 

[2]  It  is  further  contended  by  plaintiff  that  by  section  120  of  the 
Second-Class  Cities  Law  (chapter  55,  Laws  1909),  which  requires  all 
contracts  for  work  or  material  for  the  use  of  "any  officer,  board,  body 
or  department  of  the  city"  to  be  let  by  the  board  of  contract  and  sup- 
ply to  the  lowest  bidder,  the  power  to  let  schoolhouse  contracts  has 
been  taken  from  the  commissioners.  The  application  of  this  section 
is  to  all  such  contracts  "except  as  otherwise  provided  by  law."  As 
to  Utica  it  is  otherwise  provided  by  law  as  to  schoolhouse  contracts, 
as  it  is  also  in  all  the  other  cities  of  the  second  class.  In  some  and 
perhaps  most  of  them  schoolhouse  contracts  are  let  by  the  board  of 
contract  and  supply,  not  by  virtue  of  said  section  120,  but  of  certain 
special  statutes  applicable  to  each  city. 

We  conclude  that  the  letting  of  schoolhouse  contracts  in  Utica  is  in 
the  hands  of  the  commissioners,  and  that  the  order  should  be  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 
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a73  App.  DlT.  545) 

In  re  BRISTOL  et  al..  State  Teachers'  Retirement  Fond  Board« 

(Supreme  Court,  Appellate  DiTislon,  liiird  Department    June  30,  1916.) 

1.  Schools  and  School  Districts  <©=»10 — Teachers'  Pension  Funds — Poweb 

OF  Legislature. 

Laws  1911,  c.  449,  providing  for  a  state  teachers*  retirement  fund,  and 
providing  that  where  a  local  fund  is  maintained,  on  petition  of  two-thirds 
of  the  teachers,  the  state  system  shall  be  adopted,  is  within  the  power 
of  the  Legislature  to  enact,  since  it  might  repeal  absolutely  the  local  fund 
statutes,  and  a  repeal  on  condition  is  proper. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent. 
Dig.  S  13 ;  Dec.  Dig.  €=s>10.] 

2.  Schools  and  School  Districts  ^=»146  —  Teachers'  Pension  Funds  — 

Power  of  Legislature. 

The  fact  that  some  teachers  are  not  members  of  the  local  retirement 
fund  organization  will  not  defeat  the  right  to  proceed  under  the  statute 
providing  that  on  petition  of  two-thirds  of  the  teachers  the  state  system 
shall  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Dec. 
Dllr.  <d=:»146.] 

8.  Schools  and  School  Districts  ^=»146  —  Teachers'   Pension  Funds  — 
Power  of  Leoislatubb. 

The  mere  fact  that  Janitors  and  registrars  are  allowed  membership  in 
a  local  retirement  fund  organization  and  cannot  enter  the  state  organiza- 
tion does  not  prevent  a  change  to  the  state  organization  on  petition  of 
two-thirds  of  the  teachers,  especially  where  such  ineligibles  consented  to 
refund  of  moneys  paid,  with  interest ;  but  in  any  event  the  general  policy 
of  the  state  ought  not  to  be  disturbed  on  such  incidental  condition,  where 
none  of  the  persons  having  legal  or  equitable  rights  object. 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Dec 
Dig.  «=>146.] 

Appeal  from  Special  Term,  Albany  County. 

Mandamus  by  George  P.  Bristol  and  others,  as  the  State  Teachers' 
Retirement  Fund  Board,  against  the  Board  of  Trustees  of  the  Yonk- 
ers  Public  School  Teachers'  Retirement  Fund  Association  and  others. 
From  an  order  granting  a  peremptory  writ  (93  Misc.  Rep.  626,  158  N. 
Y.  Supp.  503),  defendants  appeal.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Thomas  F.  Curran,  Corp.  Counsel,  and  Max  Cohen,  Asst.  Corp. 
Counsel,  both  of  Yonkers,  for  appellants. 

Walsh,  Wallin,  Beckwith  &  Edie,  of  Yonkers  (William  J.  Wallin, 
of  Yonkers,  of  counsel),  for  respondents  Blute  and  others. 

Frank  B.  Gilbert,  of  Albany,  for  Commissioner  of  Education. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Franklin  Kennedy,  Deputy  Atty. 
Gen.),  of  counsel,  for  respondents. 

WOODWARD,  J.  By  the  provisions  of  chapter  449  of  the  Laws  of 
1911,  article  43B  was  added  to  the  Education  Law.  This  article  pro- 
vides for  the  establishing  and  maintaining  of  a  state  teachers'  retire- 
ment fund  for  public  school  teachers,  and  contemplates  a  general  pen- 
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sioning  system  for  the  teachers  of  this  state  who  have  served  the  re- 
quired time  and  who  have  complied  with  the  conditions  named  in  the 
statute.  This  act,  general  in  its  provisions,  is  limited  in  its  application 
by  section  1109b,  which  declares  that  it — 

**shaU  not  apply  to  any  county,  city  or  district  in  which  the  teachers  In  the 
public  schools  thereof  are  required  or  authorized  to  contribute  to  a  teachers* 
retirement  fund,  or  in  which  such  teachers  are  entitled  to  annuities  or  pen- 
sions, in  accordance  with  any  special  or  local  act  applicable  to  such  county, 
city  or  district:  Provided,  that  whenever  the  state  teachers'  retirement  fund 
board  is  satisfied  that  more  than  two-thirds  of  all  the  teachers  employed  in 
the  public  schools  of  any  county,  city  or  district  are  willing  to  become  sub- 
ject to  this  article,  as  shown  by  a  petition  duly  signed  and  verified  by  such 
teachers,  such  board  shall  issue  its  order  directing  that  on  and  after  the 
date  thereof  this  article  shall  apply  to  such  county,  dty  or  district.  *  *  • 
Thereupon  the  organization  or  society  created  under  the  said  local  or  special 
act  applicable  to  a  county,  city  or  district  shall  be  dissolved  and  discontinued 
and  the  treasurer  or  other  custodian  of  the  funds  of  such  organization  or 
society  shall  pay  into  the  state  treasury  any  funds  in  his  possession  belong- 
ing to  said  organization  or  society,  after  paying  any  outstanding  obligations 
other  than  annuities.  Such  funds  shall  be  credited  to  the  retirement  fund 
provided  for  herein.  All  persons  who  have  been  placed  upon  the  retired  list 
pursuant  to  the  provisions  of  such  local  or  special  act,  previous  to  the  date 
when  such  local  organization  or  society  determined  to  come  under  the  provi- 
sions of  this  act,  shall  become  annuitants  under  this  act  and  shall  be  entitled 
to  receive  the  same  amount  which  they  would  have  been  entitled  to  receive 
under  the  provisions  of  their  retirement  under  said  local  or  special  act  had 
such  organization  or  society  created  thereunder  not  been  dissolved  and  dis- 
continued. Upon  the  execution  and  service  of  such  order  the  teachers  em- 
ployed in  the  county,  city  or  district  to  which  such  order  relates,  shall  con- 
tribute one  per  centum  of  their  salaries  to  the  retirement  fund  and  they  shall 
be  entitled  to  all  the  privileges  thereof,  under  the  conditions  and  restrictions 
imposed  by  this  article  and  the  rules  of  the  board." 

[1]  The  effect  of  these  provisions  is  that  whenever  two-thirds  of 
the  teachers  of  any  county,  city,  or  district,  having  a  local  or  special 
act,  petition  to  come  within  the  provisions  of  the  general  act,  the  state 
board  issues  an  order  which  dissolves  the  local  organizations  and  brings 
all  the  teachers  of  such  county,  city,  or  district  within  the  operation 
of  the  general  law.  In  other  words,  the  Legislature  has  made  use  of 
its  reserved  power  to  abrogate  all  local  or  special  acts  and  to  bring  all 
of  the  teachers  of  the  state  within  a  single  statute,  suspending  the  oper- 
ation of  the  law  until  a  given  portion  of  the  teachers  of  such  county, 
city,  or  district  shall  request  the  privileges  of  the  state  system.  The 
Legislature  had  the  clear  right  to  repeal  any  or  all  of  these  local 
statutes  outright,  and  it  could,  therefore,  make  the  repeal  operate  at 
any  given  time  or  upon  the  happening  of  any  given  event,  and  having 
determined  to  enter  upon  a  system  which  should  be  general  in  its  op- 
eration throughout  the  state,  no  just  criticism  can  be  made  upon  the 
provisions  which  permit  two-thirds  of  the  teachers  actually  employed 
in  the  public  schools  of  any  county,  city,  or  district  having  local  or 
special  laws,  to  determine  whether  they  will  maintain  the  local  provi- 
sions or  join  in  the  state  system. 

[2]  The  fact  that  some  of  the  teachers  may  not  be  members  of  the 
local  organization  has  no  bearing  upon  the  case.  There  may  be  local 
conditions  which  would  effectually  bar  a  portion  of  the  teachers  from 
participation  in  a  local  system,  who  would  be  willing  and  anxious  to 
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become  members  of  a  state  system,  and  the  provisions  of  section  1109l> 
provide  for  this,  and  at  the  same  time  provide  for  taking  caure  of  those 
who  have  become  entitled  to  annuities  upon  the  same  basis  which  is 
provided  in  the  local  organization. 

[3]  In  the  matter  now  before  us,  it  is  not  questioned  that  the  re- 
quired number  of  teachers  employed  in  the  schools  of  the  city  of  Yonk- 
ers  have  petitioned  to  come  within  the  operation  of  the  general  act ; 
but  it  is  urged,  as  against  the  peremptory  writ  of  mandamus,  sued  out 
by  the  state  board,  commanding  the  turning  over  of  the  funds  of  the 
local  society,  that  the  act  violates  soyie  of  the  constitutional  or  other 
rights  of  the  teachers  who  are  now  members  of  the  local  organization. 
No  teacher  or  other  person  interested  in  the  fund,  so  far  as  the  record 
shows,  is  making  any  objection  to  the  carrying  out  of  the  general  act. 
The  opposition  comes  from  the  immediate  custodians  of  the  local 
funds,  and  it  may  be  fairly  questioned  whether  they  are  in  a  position 
to  raise  the  questions  which  are  sought  to  be  determined  upon  this  ap- 
peal. Assuming,  however,  that  they  are  the  proper  parties  to  urge  the 
alleged  objections,  we  are  unable  to  discover  any  substantial  grounds 
for  this  appeal.  The  Legislature  clearly  has  a  right  to  amend  or  re- 
peal the  local  act  under  which  the  Yonkers  Public  School  Teachers* 
Retirement  Fund  Association  was  organized,  and  to  dispose  of  the 
funds  of  such  association  in  harmony  with  the  purposes  for  which 
they  were  accumulated,  and  the  mere  incidental  fact  that  under  the  lo- 
cal organization  janitors  and  registrars  were  admitted  to  membership, 
who  are  excluded  from  the  terms  of  the  general  act,  does  not  offer  a 
serious  obstacle  to  the  working  out  of  the  plan.  These  persons  have 
evidenced  their  willingness  to  receive  their  contributions  with  4  per 
cent,  interest  and  to  retire  from  participation  in  the  fund,  and  we  are 
of  the  opinion  that  these  funds,  which  never  legitimately  belonged  to 
a  teachers'  retirement  fund,  constitute  an  outstanding  obligation  other 
than  annuities  which  may  be  properly  paid  to  these  persons.  Conced- 
edly  no  one  is  injured  by  such  a  disposition  beyond  the  amount  of  in- 
terest involved,  and  if  we  assume  the  funds  to  have  been  legitimately 
invested  they  must  have  earned  this  amount.  Certainly  the  general 
policy  of  the  state  ought  not  to  be  disturbed  because  of  any  such  in- 
cidental condition,  and  particularly  where  none  of  the  persons  having 
legal  or  equitable  rights  in  the  ultimate  disposition  of  the  money  are 
here  objecting. 

We  are  of  the  opinion  that  there  is  no  constitutional  question  in- 
volved. The  funds  were  public  funds  (Matter  of  Mahon  v.  Board  of 
Education,  171  N.  Y.  263,  63  N.  E.  1107,  89  Am.  St.  Rep.  810),  sub- 
ject to  §ome  equitable  considerations  on  the  part  of  the  members  of 
the  local  association,  perhaps,  and  they  are  to  be  paid  out  to  existing 
annuitants  in  exact  accord  with  their  existing  arrangements,  while  as 
to  the  future  only  those  are  to  share  in  the  fund  who  have  ccftitributed 
a  certain  portion  of  the  annuity  and  who  have  conformed  to  the  re- 
quirements of  the  general  act.    Educational  Law,  §§  1109a,  1109b. 

The  order  appealed  from  should  be  affirmed,  without  costs.  All 
concur. 
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(96  Misc.  Rep.  265) 

AMERICAN  NAT.  BANK  v.  WARREN  et  al. 

(Supreme  Court,  Special  Term,  Monroe  0>unt7.    July  24,  1916.) 

J.  JUBT  «=»28(6)— JUBY  TmaIt—Waiveb. 

In  an  action  for  the  release  of  tbe  proceeds  of  a  draft  from  a  levy 
tbereon  under  warrant  of  attachment,  where  it  was  not  pleaded  that 
plaintiff  had  an  adequate  remedy  at  law,  and  all  parties  fronx  the  be- 
ginning treated  the  action  as  in  equity,  and  proceeded  to  and  through 
trial  upon  that  theory,  under  the  circumstances  they  waived  trial  by 
jury,  and  were  estopped  after  triaf  from  making  donand  for  trial  by 
Jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent  Dig.  |  181;    Dea  Dig. 

2.  Banks  and  Banking  ^=»127 — Cabbdcbb  «=s»58 — Bnxs  of  l4ADiNa — Trans* 

RB — Deposit  of  Dkaft. 

Where  produce  dealers  deposited  with  a  bank  a  draft,  representing  the 
price  of  a  carload  of  peaches  sold  by  them,  with  nonnegotiable  bill  of 
lading  attached,  and  the  bank  credited  the  dealers  with  the  amount,  It 
became  Indebted  to  them  in  the  amount,  and  became  the  owner  of  the 
draft,  and,  as  collateral  security,  the  goods  r^resented  by  the  attached 
biU  of  lading. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H  304, 
310;  Dec  Dig.  «=s>127;  Carriers,  Cent  Dig.  H  170-190;  Dec.  Dig.  «=»58.] 

3.  Salks  ^=s»255 — Tbansfeb  of  Bill  of  Lading — Effect. 

Where  produce  dealers  sold  a  carload  of  peaches  and  deposited  the 
draft  representing  the  price,  having  a  nonnegotiable  bill  of  lading  at- 
tached, receiving  credit  for  the  amount,  the  buyers  of  the  peaches  had  no 
right  of  action  against  the  bank  for  breach  of  warranty  in  the  sale  of 
the  peaches ;  their  daim  being  solely  against  the  sellers. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  716,  716;  Dec. 
Dig.  <&s»2Q6.] 

4&  Sales  ^s»283(l) — Riohto  or  Tbibd  Pabtt— Fajlttbb  of  Considxbation. 

Where  the  buyers  of  peaches  from  produce  dealers  refused  to  accept 
the  draft  representing  the  price  drawn  upon  them  by  the  dealers,  or  ac- 
cepted it  and  then  refused  payment,  the  defense  of  failure  of  considera- 
tion because  of  a  breach  of  warranty  was  available  to  them  against  the 
bank  with  which  the  sellers  deposited  the  draft 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  i  653 ;  Dec.  Dig.  ^=s> 
233(1).] 

5.  Bills  and  Notes  «=»2ie — Nonnegotiable  Papbb—Pubchasb  and  Sale. 

Nonnegotiable  paper  may  be  bought  and  sold  and  ownership  thereof 
passed  as  effectively  as  negotiable  paper;  the  holder  of  nonnegotiable 
paper  being  under  no  disability,  except  that  he  does  not  take  it  free  from 
possible  defenses. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  518-523 ; 
Dec.  Dig.  «=»216.] 

6.  Banks  and  Banking  ^=»127 — Title  to  Peoceeds  of  Dbaft. 

Where  a  draft  for  the  price  of  peaches  sold  by  produce  dealers  was  ac- 
cepted and  paid  by  the  buyers,  and  the  draft  for  the  price,  with  non- 
ne^tiable  bill  of  lading  attached,  which  had  been  deposited  in  a  bank, 
was  surrendered  to  the  buyers,  the  proceeds  of  the  draft  were  the  prop- 
erty of  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i|  304, 
310;   Dec.  Dig.  «=»127.] 

^s>For  oUier  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  DIgesU  &  Indexes 
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7.  Attachment  <©=»300 — Action  to  Release— Pleading. 

In  an  action  by  a  bank  for  the  release  of  tbe  proceeds  of  a  draft  from 
a  levy  thereon  under  warrant  of  attachment,  the  bank's  mistaken  belief 
that  it  was  a  bona  flde  owner  and  holder  of  the  draft  itself,  deposited 
with  it,  having  attached  a  nonnegotiable  bill  of  lading  covering  goods 
sold  by  the  depositor  of  the  draft,  reached  only  the  quality  of  its  own- 
ership, and  did  not  militate  against  the  general  pleading  showing  its  right 
to  recover. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  §|.1068,  1069; 
Dec.  Dig.  «=5>300.] 

8.  Attachment  ^=s»351 — ^Actions  ojl  Bonds  ob   Undsbtahinos — DAKAas— 

LiEOAL  Expenses. 

In  actions  founded  upon  bonds  or  undertakings  in  attachment  pro- 
ceedings, legal  expenses  are  legitimate  items  of  damage,  as  the  obliga- 
tion by  Code  Civ.  Proc.  §  640,  must  provide  in  case  of  default  for  a  re- 
imbursement of  all  costs  and  damages. 

LEd.  Note.— For  other  cases,  see  Attachment,  Cent.  Dig.  i§  1290-1303; 
Dec.  Dig.  <©=»351.] 

9.  Costs  ^=»16&— Legal  Expenses. 

Ordinarily  a  successful  litigant  can  have  no  recovery  for  legal  ex- 
penses incurred  by  him  beyond  the  costs  provided  by  statute  to  be  taxed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  i  652;  Dec.  Dig. 
<d=:»169.] 

Action  by  the  American  National  Bank  against  Almond  J.  Warren 
and  others.  Judgment  directed  for  the  release  of  the  attached  mon- 
eys, with  interest,  to  plaintiff. 

Medcalf ,  Averill  &  Tompkins,  of  Rochester,  for  plaintiff. 
Arthur  T.  Pammenter,  <Jf  Rochester,  for  defendants. 

SAWYER,  J.  This  action  was  brought  for  the  release  of  the  pro- 
ceeds of  a  draft  collected  by  the  Lincoln  National  Bank  of  Rochester 
from  a  levy  thereon  made  by  the  defendant  Brown,  as  sheriff,  under  a 
warrant  of  attachment  issued  in  an  action  brought  by  the  defendants 
Warren  &  Smallridge  against  the  copartnership  of  Burkholm  &  Ben- 
son, and  to  recover  damages  resulting  from  the  levy.  The  facts,  so 
far  as  material,  are  as  follows : 

Plaintiff  is  a  national  bank  located  at  Benton  Harbor,  Mich.  Among 
its  depositors  was  the  copartnership  of  Burkholm  &  Benson,  produce 
dealers  of  the  same  town.  On  September  15,  1914,  Mr.  Benson,  of 
this  firm,  presented  to  the  bank  for  discount  a  draft  for  $554.85,  pay- 
able to  his  firm's  order,  and  drawn  upon  the  defendants  Warren  & 
Smallridge,  to  which  was  attached  a  nonnegotiable  bill  of  lading  for  a 
carload  of  peaches  shipped  by  Friday  Bros.,  of  Coloma,  Mich.,  to  War- 
ren &  Smallridge.  Burkholm  &  Benson  were  given  credit  for  the 
face  of  the  draft  in  their  passbook  by  plaintiff,  who  also  gave  them  the 
same  credit  in  their  account  on  its  individual  ledger.  Plaintiff  then 
forwarded  the  draft  with  the  bill  of  lading  attached  to  the  Lincoln  Na- 
tional Bank  of  Rochester,  with  instructions  to  hold  for  the  arrival  of 
the  car  and  to  wire  nonpayment.  On  the  arrival  of  the  car  the  draft 
and  bill  of  lading  were  presented  to  the  drawee,  the  defendants  War- 
ren &  Smallridge,  who  accepted  the  same  and  gave  to  the  Lincoln  Na- 

^^ss>FoT  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indezai 
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tional  Bank  a  certified  check  for  $554.85  in  payment  thereof,  receiv- 
ing at  the  same  time  from  said  bank  the  draft  and  bill  of  lading.  The 
defendants  Warren  &  Smallridge  immediately  brought  action  for 
breach' of  warranty  against  Burkholm  &  Benson,  procured  a  warrant 
of  attachment,  and  delivered  same  to  the  defendant  Brown,  as  sheriff 
of  Monroe  county,  N.  Y.,  who  levied  under  their  direction  upon  the 
proceeds  of  the  draft  still  in  the  possession  of  the  Lincoln  National 
Bank.*  Burkholm  &  Benson  continued  to  do  business  with  the  plaintiff, 
and  at  no  time  prior  to  such  levy  and  notice  thereof  to  it  was  their  ac- 
count with  plaintiff  less  than  said  sum  of  $554.85,  although  it  appears 
that,  at  some  time  later,  their  account  was  below  that  amount  and  was 
occasionally  overdrawn. 

The  plaintiff  contends  that  it  is  the  owner  of  the  proceeds  of  this 
draft,  while  the  defendants  Warren  &  Smallridge  claim  that  such  pro- 
ceeds belong  to  Burkholm  &  Benson.  In  his  brief,  filed  after  the  close 
of  the  trial,  defendants'  counsel  for  the  first  time  ha^  raised  the  ques- 
tions that  plaintiff  has  an  adequate  remedy  at  law,  and  that  the  action 
is  not  an  equity  action,  but  that  defendants  were  entitled  to  a  trial 
by  jury  of  the  issues  herein. 

[  1 1  It  does  not  seem  necessary  to  determine  whether  or  not  this  is 
so.  That  plaintiff  has  an  adequate  remedy  at  law  is  not  pleaded,  and 
all  parties  have,  from  the  beginning,  treated  this  as  an  action  in  equity, 
and  proceeded  to  and  through  the  trial  upon  that  theory.  Under  such 
circumstances,  defendant  has  waived  both  questions,  and  is  estopped 
from,  at  this  late  day,  making  a  demand  for  trial  by  jury.  Mentz  v. 
Cook,  108  N.  Y.  504,  15  N.  E.  541 ;  Lough  v.  Outerbridge.  143  N.  Y. 
271-277,  38  N.  E.  292,  25  L.  R.  A.  674,  42  Am.  St.  Rep.  712;  Code 
Civ.  Proc.  §  1009,  subd.  4. 

[2]  By  this  transaction  plaintiff  became  indebted  to  the  firm  of 
Burkholm  &  Benson  in  the  sum  of  $554.85,  and  as  an  offset  to  such 
indebtedness  became  the  owner  of  the  draft  in  question,  and  as  a  col- 
lateral security,  thereto  of  the  goods  represented  by  the  bill  of  lading, 
which  was  attached.  Albany  County  Bank  v.  People's  Ice  Co.,  92  App. 
Div.  47,  86  N.  Y.  Supp.  773 ;  Am.  T.  &  S.  Bank  v.  Austin,  25  Rfisc. 
Rep.  454,  55  N.  Y.  Supp.  561 ;  Goetz  v.  Bank  of  Kansas  City,  119  U. 
S.  551,  7  Sup.  Ct.  318,  30  L.  Ed.  515;  Commercial  Bank  v.  Pfeiffer, 
108  N.  Y.  242,  15  N.  E.  311 ;  Personal  Property  Law,  §  216,  added  by 
Laws  1911,  c.  248.  See,  also,  the  Michigan  act.  In  the  last-cited  case 
the  rule  is  laid  down  by  Chief  Judge  Ruger  (108  N.  Y.  250,  15  N.  E. 
313),  in  the  following  emphatic  language: 

"It  is  settled  beyond  dispute  in  this  state  that  the  discount  of  a  draft 
drawn  by  a  consignor  upon  his  consignee,  which  is  accompanied  by  a  de- 
livered bill  of  lading  to  the  party  making  the  advance,  passes  to  such  party 
not  only  the  legal  title  to  such  property,  but  in  the  eye  of  the  law  the  trans- 
fer of  the  bill  of  lading  is  regarded  as  an  actual  delivery  and  an  actual  change 
of  possession  of  the  property." 

I  am  not  unmindful  of  the  fact  that,  in  the  case  now  under  consid- 
eration, physical  consignment  of  the  goods  was  made  at  Coloma,  Mich., 
by  the  firm  of  Friday  Bros.  They  were  the  vendors  thereof  to  Burk- 
holm &  Benson,  and  in  the  shipment  to  Warren  &  Smallridge  acted 
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under  that  firm's  instructions  and  as  its  agent,  and  Burkholm  &  Ben- 
son were  the  real  consignors. 

[3,  4]  The  legal  effect  of  the  whole  transaction  was  that  plaintiflE 
had  taken  over  and  become  the  owner  of  business  paper  with  its  collat- 
eral security  under  circumstances  which  might  lead  to  the  defeat  of 
any  attempt  on  its  part  to  collect  same.  Sudi  purchase  did  not,  how- 
ever, make  the  barik  a  party  to  the  transaction  between  the  original 
parties,  nor  subject  it  to  any  litigation  in  that  behalf,  except  ^uch  as 
it  might  bring  upon  itself  in  an  attempt  to  enforce  payment  of  the  ob- 
ligation it  had  purchased.  Warren  &  Smallridge  had  no,  nor  could 
have  any,  right  of  action  against  plaintiff  for  breach  of  warranty  in 
the  sale  of  &ese  peaches.  Their  claim,  and  all  their  claim,  for  loss, 
was  solely  against  the  firm  of  Burkholm  &  Benson.  They  might  have 
refused  to  accept  the  draft ;  they  might  have  accepted  it,  and  then  re- 
fused payment ;  in  either  of  those  events  the  defense  of  failure  of  con- 
sideration because  of  the  breach  of  warranty  would  have  been  avail- 
able to  them  agamst  plaintiff.    There  the  bank's  danger  ended. 

[5]  Nonnegotiable  paper  may  be  bought  and  sold,  and  ownership 
thereof  passed,  as  effectively  as  in  the  case  of  negotiable  paper.  The 
holder  of  nonnegotiable  paper,  and,  equally  so,  a  holder  not  in  due 
course  of  negotiable  paper,  is  under  no  disability  regarding  it,  except 
that  he  does  not  take  it  free  from  possible  defenses. 

[6]  This  draft  was,  however,  both  accepted  and  paid  by  Warren  & 
Smallridge,  and  the  security  which  plaintiff  held  as  collateral  thereto 
surrendered  to  them.  That  its  proceeds  were  the  property  of  plaintiff 
seems  beyond  dispute,  and  their  attachment  as  the  property  of  Burk- 
holm &  Benson  cannot  be  sustained.  My  attention  has  been  called  to 
certain  decisions  in  the  courts  of  other  states  as  bearing  upon  the  rights 
of  the  parties  herein.  Tapee  v.  Varley  Wolter  Co.,  184  Mo.  App.  470, 
171  S.  W.  19;  Tolerton  v.  Anglo-Col.  Bk.,  112  Iowa,  706,  84  N.  W. 
930,  50  L.  R.  A.  777  \  Leonhardt  v.  Small,  117  Tenn.  153,  96  S.  W. 
1051,  6  L.  R.  A.  (N.  S.)  887.  But  it  does  not  seem  pfofitable  to  here 
discuss  them  at  length.  It  is  sufficient  to  say  that  generally  they  sus- 
tain the  proposition,  hereinbefore  announced,  that  a  discounting  bank 
does  not  assume  the  liabilities  of  its  customer,  except  in  so  far  as 
same  may  be  used  as  a  defense  against  the  paper  itself.  I  am  not 
aware  of  any  decisions  by  the  courts  of  this  or  any  other  state  to  the 
effect  that  the  proceeds  of  a  draft  paid  to  a  holder  not  in  due  course, 
he  being  free  from  fraud  or  actual  bad  faith,  can  be  still  reached  by 
the  drawee  for  demands  against  his  drawer.  Nor  do  I  think  such  is 
the  law. 

It  is  not  claimed  that  plaintiff  had  notice  of  any  defect  in  the  goods 
described  in  the  bill  of  lading,  nor  is  there  any  proof  of  its  bad  faith 
in  the  transaction.  Quite  likely  it  could,  under  well-understood  bank- 
ing rules,  have  charged  the  amount  of  this  draft  back  to  Burkholm  & 
Benson,  and  thus  protect  itself  from  loss.  We  are  not  concerned  with 
its  reason  for  not  so  doing.  It  had  two  remedies,  and  has  made  an 
election  as  to  which  it  would  adopt.  To  my  mind  that  election  in  no 
way  imports  bad  faith  in  its  dealings  with  this  paper. 

[7]  The  amended  complaint  herein  is  based  upon  the  theory  that 
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plaintiff  is  the  owner  of  the  proceeds  of  the  draft  in  question,  and  that 
an  attachment  thereof  could  not  lie  in  behalf  of  Warren  &  Smallridge 
in  their  action  against  Burkholm  &  Benson.  Plaintiff's  mistaken  belief 
that  it  was  a  bona  fide  owner  and  holder  of  the  draft  itself  reaches  only 
the  quality  of  its  ownership,  and  in  no  way  militates  against  the  general 
pleading  showing  its  right  to  recover. 

[8]  The  demand, that  plaintiff  be  awarded  damages  to  cover  its  legal 
expenses  incurred  herein  is  somewhat  unusual.  It  is  true  that  in  ac- 
tions founded  upon  bonds  or  undertakings  in  attachment  proceedings 
legal  expenses  are  held  to  be  legitimate  items  of  damage.  This,  how- 
ever, is  founded  in  the  nature  of  the  obligation  sued  upon,  which  must 
provide,  in  case  of  default,  for  a  reimbursement  of  all  costs  and  dam- 
ages.   Code  Civ.  Proc.  §  640. 

[9]  Ordinarily  a  successful  litigant  can  have  no  recovery  for  such 
damage  beyond  the  costs  provided  by  statute  to  be  taxed,  and  there 
seems  to  be  nothing  here,  where  that  contractual  relation  between  the 
parties  does  not  exist,  to  take  the  case  out  of  the  usual  course. 

Judgment  for  the  release  of  the  attached  moneys,  with  interest,  to 
plaintiff,  is  directed,  with  costs. 


a73  App.  Dlv.  56^) 

OAKS  V.  CITY  OF  ROCHESTER. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    June  16,  1916.) 

L  Vendob  and  Pubchaseb  ^=>174 — ^Deduction  fbom  Pbice — Pebfob&iance 

OF  CONTBACT. 

Where  a  landowner  contracted  to  sell  her  premises  to  the  board  of  edu- 
cation of  a  dty,  stipulating  that,  should  she  be  unable  to  acquire  satisfac- 
tory title  to  an  alleyway,  it  might  be  condemned  by  the  city  and  the  ex- 
pense thereof  deducted  from  the  price,  condemnation  proceedings  being 
thereafter  institutQl  to  condemn  the  strip,  title  to  which  was  in  dispute, 
though  the  common  council  of  the  city  had  the  power  to  reject  the  report 
of  the  commissioners  of  appraisal,  it  was  required  to  act  in  good  faith 
and  for  a  sufficient  reason. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§ 
358,  359;   Dec.  Dig.  <g=:»174.] 

2.  Vendob  and  Pubohaseb  ^=»174 — Deduction,  fbom   Pbice — Condemnino 
Land. 

Where  thereafter  the  dty  Instituted  proceedings  to  condemn  such  alley- 
way, an  award  of  I860  to  adverse  claimants  being  made,  but  the  law  com- 
mittee of  the  common  council  reported  that  the  determination  reached 
by  the  commissioners  of  appraisal  was  erroneous,  and  would  not  be  sus- 
tained on  appeal,  whether  the  condemnation  proceedings  were  valid  or 
not,  the  landowner  was  entitled  to  the  contract  price  less  the  award  pay- 
able at  the  time  fixed  by  her  contract,  dated  from  the  time  when  the 
condemnation  proceedings  should  have  been  finally  determined. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  |§ 
368,  359;  Dec.  Dig.  <S=»174.] 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  M.  Louise  E.  Oaks  against  the  City  of  Rochester.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  appeals. 
Judgment  reversed,  and  judgment  directed  in  favor  of  plaintiff. 

^»For  other  cases  see  same  topic  &  ItEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
160N.Y.S.— 27 
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Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Edwin  C.  Smith,  of  Rochester,  for  appellant. 

B.  B.  Cunningham,  Corp.  Counsel,  of  Rochester,  for  respondent. 

DE  ANGELIS,  J.  The  action  was  brought,  among  other  objects, 
to  compel  the  specific  performance  of  a  contract' entered  into  by  and 
between  the  board  of  education  of  the  city  of  Rochester,  on  behalf 
of  the  city  and  the  plaintiff,  whereby  the  board  of  education  purchased 
from  the  plaintiff  a  lot  for  school  purposes,  by  accepting  an  option  for 
such  purchase  given  by  the  plaintiff  to  such  board,  and  to  declare  cer- 
tain proceedings  for  the  condemnation  of  the  lot,  including  a  right 
of  way  over  a  10-foot  strip  thereof  immediately  south  of  School  No. 
10  on  the  west  side  of  Chatham  street  and  extending  73  feet  in  depth, 
to  be  legal,  and  a  certain  resolution  of  the  common  council,  rejecting 
the  report  of  the  commissioners  in  the  condemnation  proceedings  and 
providing  for  the  appointment  of  other  commissioners,  to  be  illegal. 

The  answer  sets  up  the  defense  that  the  proceedings  for  condemna- 
tion were  void,  because  at  the  threshold  thereof  the  resolution  of  the 
school  board  invoking  the  machinery  of  the  common  council  and  law 
department  of  the  city  to  condemn  the  lands  in  question  was  not  passed 
at  a  regular  meeting  of  the  school  board  or  by  a  majority  of  its  mem- 
bers, and  because  a  resolution  of  the  school  board,  regularly  and  legally 
passed  later  and  before  the  condemnation  proceedings  were  begun, 
was  the  only  action  of  the  school  board  that  would  justify  condemna- 
tion proceedings  in  the  premises. 

The  sole  question  for  determination  on  this  appeal  is  whether  or 
not  the  trial  court  was  right  in  determining  the  condemnation  proceed- 
ings were  void  as  to  this  plaintiff.  The  city  of  Rochester  is  a  municipal 
corporation  existing  under  a  charter  contained  'in  chapter  755  of  the 
Laws  of  1907  and  its  amendments.  Sections  444  and  446  of  the  act 
were  amended  by  chapter  384  of  the  Laws  of  1911.  There  are  five 
commissioners  of  schools  constituting  the  board  of  education.  Sec- 
tions 14  and  381  of  the  Charter.  The  school  board  has  power  to 
purchase  land  and  build  schoolhouses.  Subdivision  4  of  section  383. 
In  case  the  board  needs  lands  for  school  purposes,  and  cannot  agree 
with  the  owner  or  owners  thereof  to  purchase  the  same,  it  can  by 
request  require  the  common  council  and  the  law  department  of  the 
city  to  acquire  title  thereto  by  condemnation  proceedings.  Section  90. 
See  also  sections  88  and  89.  On  the  13th  day  of  May,  1913,  the  com- 
mon council  received  from  the  secretary  of  the  board  of  education  the 
report  of  which  the  following  is  a  copy: 

"May  13,  1913. 
'To  the  Honorable  tbe  Common  Council  of  the  City  of  Rochester : 

"The  board  of  education  respectfully  reports  to  your  honorable  body  that 
It  Is  unable  to  purchase  the  following  real  estate  deemed  necessary  by  It  for 
school  purposes,  namely:  All  that  tract  or  parcel  of  land  situated  on  the 
west  side  of  Chatham  street,  in  the  city  of  Rochester,  Monroe  county,  New 
York,  immediately  adjoining  No.  10  School  on  the  north,  and  being  33  feet 
front  in  Chatham  street  and  165  feet  deep.  Also  aU  that  tract  or  parcel  of 
land  situated  on  the  west  side  of  Chatham  street  adjoining  No.  10  School 
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on  the  soutb,  and  being  35  feet  front  on  Chatham  street  and  78  feet  deep. 
The  board  of  education,  therefore,  requests  that  condemnation  proceedings 
be  instituted  to  acquire  the  same. 

"Respectfully  yours,  Board  of  Education,  by  J.  S,  MuUan." 

Thereafter  and  on  the  same  day  the  common  council  adopted  and 
enacted  an  ordinance  directing  the  corporation  counsel  to  institute 
condemnation  proceedings  agreeably  to  the  request,  which  ordinance 
was  to  take  effect  immediately.  The  report  of  the  school  board  was 
regular  in  form  in  all  respects  and  authenticated  by  the  secretary  in 
the  usual  manner.  It  appeared  on  the  trial,  however,  that  the  report 
of  the  school  board  was  not  adopted  at  a  regular  meeting  of  the  board, 
but  was  only  authorized,  so  far  as  any  authority  existed  for  it,  by 
two  members  of  the  board,  the  president  and  another.  J.  Sankey 
MuUan,  the  secretary  of  the  board,  testified  that  there  was  at  a  com- 
mittee meeting  of  the  board  on  the  9th  day  of  May,  1913,  a  discussion 
regarding  the  purchase  of  the  Oaks  property;  tiiat  Mr.  Adler,  one 
of  the  members  of  the  board,  was  authorized  to  go  ahead  with  the 
condemnation  proceedings  if  $4,500  would  not  be  accepted  to  purchase 
the  property;  that  on  the  ISthjday  of  May,  1913,  Adler  came  into  the 
office  of  the  school  board  and  stated  that  the  Oaks  people  would  not 
accept  the  $4,500 ;  that  he  had  in  his  possession  the  resolution,  a  copy 
of  which  the  witness  had  in  his  hand;  that  to  the  best  of  witness' 
recollection  Mr.  Duffy,  the  president  of  the  board,  was  the  only  other 
member  in  the  office;  that  they  consulted  together,  and  he  was  un- 
certain whether  they  called  up  any  of  the  other  members  or  not,  he 
would  not  be  positive,  but  there  was  no  meeting  of  the  board,  com- 
mittee meeting,  or  any  other  meeting  on  that  day;  that  Mr.  Adler 
stated  that  the  common  council  met  that  night,  and  it  was  necessary 
to  get  this  before  them  on  the  13th,  and  that  was  why  the  copy  was 
sent  over,  but  no  formal  meeting  of  the  board  had ;  that  on  the  17th 
Adler  reported  to  the  board  in  a  committee  meeting  that  the  Oaks 
prox)erty  could  be  purchased  at  the  $4,500,  and  it  was  not  necessary 
to  go  ahead  with  the  condemnation  proceedings — ^in  other  words,  it 
was  not  necessary  to  ratify  the  resolution  at  a  board  meeting,  and  it 
never  was  ratified. 

On  the  12th  day  of  June,  1913,  the  plaintiff  executed  and  delivered 
to  the  board  of  education  an  option  by  which  she  undertook  to  sell 
and  convey  to  the  board  the  property  in  question  for  $4,500.  The  op- 
tion was  to  be  accepted  within  30  days  from  its  date,  and  the  sale  to 
be  completed  within  30  days  after  the  acceptance.  The  option  con- 
tained this  provision: 

"In  the  event  tbat  it  becomes  Impossible  for  me  to  acquire  a  satisfactory 
title  to  tbat  portion  of  said  premises  immediately  adjoining  said  school, 
and  being  ten  (10)  feet  in  width  and  seventy-three  (73)  feet  deep,  heretofore 
reserved  for  use  as  an  alley,  I  hereby  agree  that  said  alleyway  may  be  con- 
denmed  by  the  city  of  Rochester,  and  that  the  expense  of  condemnation 
proceedings  and  such  award  as  may  be  granted  by  the  commissioners  ap- 
pointed in  said  proceedings  shall  be  deducted  from  the  aforesaid  purchase 
price,  to  the  end  that  the  net  cost  to  the  city  for  a  satisfactory  title  to  the 
whole  of  said  premises  shall  be  $4,500.  In  the  event  that  condemnation 
proceedings  are  Instituted  to  acquire  said  10-foot  strip,  the  limitation  of  80 
days  shall  not  apply  until  after  such  condemnation  proceedings  are  finally  de- 
termined." 
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On  the  16th  day  of  June,  1913,  the  Board  of  Education  accepted  the 
option  and  thereby  the  parties  became  obligated  by  the  terms  thereof. 
On  the  7th  day  of  July,  1913,  the  school  board  passed  a  resolution  of 
which  the  following  is  a  copy : 

"Whereas,  the  board  of  education  deems  the  real  estate  hereinafter  de- 
scribed as  necessary  for  school  purposes  and  has  been  unable  to  purchase 
said  real  estate  at  a  price  which  is  deemed  reasonable:  Be  It  resolved,  that 
the  common  councU  be  requested  to  take  steps  necessary  to  acquire  said 
property  by  condemiyitlon  proceedings.  The  property  so  referred  to  Is  de- 
scribed as  follows:  Being  a  ten-foot  strip  Immediately  south  of  Eugene  Field 
School  No.  10,  on  the  west  side  of  Chathanv  street,  and  extending  seventy- 
three  feet  in  depth," 

On  the  8th  day  of  July,  1913,  the  board  of  education,  through  its  sec- 
retary, notified  the  common  council  of  this  resolution  and  requested 
that  condemnation  proceedings  be  instituted  to  acquire  the  property. 
At  a  meeting  of  the  common  council  held  on  the  8th  day  of  July,  1913, 
an  ordinance,  of  which  the  following  is  a  copy,  was  enacted : 

**The  corporation  counsel  is  hereby  directed  to  institute  condemnation  pro- 
ceedings for  the  acquirement  of  the  following  described  property  which  it 
deems  necessary  for  municipal  purposes,  to  wit,  for  school  purposes,  being 
a  10-foot  strip  south  of  Public  School  No.  10,  on  the  west  side  of  Chatham 
street,  extending  73  feet  in  depth." 

On  the  7th  day  of  August,  1913,  proceedings  were  begun  by  the  cor- 
poration counsel  for  the  condemnation  of  the  lands  described  in  the  or- 
dinance of  May  13,  1913,  and  apparently  pursuant  to  that  ordinance. 
The  Oaks  property  was  the  property  described  second  in  that  ordi- 
nance, and  which  was  purchased  by  the  board  of  education  under  the 
option  above  described.  This  action  of  the  corporation  counsel's  office 
may  have  been  a  mistake,  or  it  may  have  been  by  design.  The  ordi- 
nance existed  in  form,  and  the  requisition  of  the  school  board  as  the 
basis  of  the  ordinance  existed  in  form,  and  there  also  existed  the  later 
ordinance  of  July  8,  1913,  and  the  requisition  of  the  school  board  as 
the  basis  for  that  ordinance. 

The  corporation  counsel  having  filed  in  the  office  of  the  city  clerk 
and  the  county  clerk  a  copy  of  the  ordinance  and  a  map  of  die  real 
estate  sought  to  be  taken  pursuant  to  section  436  of  the  Charter,  and 
the  notice  provided  by  section  437  of  the  Charter  having  been  publish- 
ed, and  a  notice  having  been  served  upon  the  owners  of  the  property 
pursuant  *o  such  section,  at  a  term  of  the  County  Court  of  Monroe 
county  held  on  the  18th  day  of  August,  1913,  an  order  was  duly  made 
appointing  three  commissioners  of  appraisal  to  ascertain  and  determine 
the  compensation  which  ought  justly  to  be  made  by  the  city  to  the  own- 
ers of  the  property,  and  also  a  further  order  authorizing  the  city  to 
take  possession  of  the  property,  pursuant  to  sections  437,  438,  and  445 
of  the  Charter.  Thereafter  hearings  were  had  before  the  commis- 
sioners, evidence  was  taken,  and  the  parties  were  heard,  and  there- 
after, and  on  the  31st  day  of  December,  1913,  the  commissioners  of  ap- 
praisal duly  made  their  report  and  awarded  to  Levi  Pinestone  and  Jen- 
nie Finestone  for  their  interest  in  the  alleyway,  they  being  the  only 
persons  interested  in  the  alleyway,  aside  from  the  plaintiff,  as  follows : 
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"To  LeTi  Flnestone  and  Jennie  Finestone,  for  their  interest  In  and  to  the 
alley  laid  off  the  rear  end  of  lots  numbers  1  and  2  of  the  G.  W.  Pratt  subdi- 
vision, the  sum  of  three  hundred  and  fifty  doUars  ($350.00).  •  *  •  It  ap-- 
pears  from  the  evidence  that  the  Monroe  Ck>unty  Savings  Bank  has  a  mort^ 
gage  lien  on  the  Finestone  interest." 

This  report  and  award  also  contained  the  following: 

"And  it  appearing  from  the  evidence  produced  before  us  that  the  city 
has  agreed  with  Louise  E.  Oaks  as  to  the  amount  that  shall  be  paid  her  for 
the  rest  of  the  land  taken  in  this  proceeding,  we  make  no  findings  with  re- 
spect to  the  amount  to  be  paid  said  Louise  2.  Oaks  therefor." 

This  report  and  award  was  presented  to  the  common  council  on  the 
13th  day  of  January,  1914,  and  January  27,  1914,  was  assigned  as  the 
time  for  hearing  objections  to  the  confirmation  thereof  pursuant  to 
section  444  of  3ie  charter  as  amended  by  chapter  384  of  the  Laws 
of  1911.  Thereafter,  and  on  the  24th  day  of  February,  1914,  the  law 
committee  of  the  common  council  made  its  report  to  that  body,  recom- 
mending the  rejection  of  the  report  and  stating  that  in  the  opinion  of 
the  committee  the  determination  reached  by  the  commissioners  was 
erroneous  and  would  not  be  sustained  upon  appeal.  Thereupon  the 
common  council  adopted  an  ordinance  authorizing  the  corporation 
cotmsel  to  apply  for  the  appointment  of  new  commissioners  of  apprais- 
al in  the  proceeding,  and  to  make  upon  behalf  of  the  city  a  stipulation 
to  vacate  and  set  aside  the  report,  appraisal,  and  award  of  the  com- 
missioners. 

On  the  1st  day  of  June,  1914,  an  application  to  the  County  Court, 
made  by  the  corporation  counsel,  for  an  order  vacating  and  setting 
aside  the  order  appointing  said  commissioners  of  appraisal  and  vacat- 
ing their  report,  and  for  the  appointment  of  new  commissioners,  was 
denied.  Thereafter,  and  on  the  23d  day  of  June,  1914,  the  common 
council  adopted  an  ordinance  rejecting  the  report  of  the  commissioners 
of  appraisal  dated  December  31,  1913,  above  referred  to.  According 
to  section  444  of  the  Charter,  as  amended  by  chapter  384  of  the  Laws 
of  1911,  the  rejection  of  the  report  became  a  bar  for  one  year  to  the 
commencement  of  a  new  condemnation  proceeding. 

[1]  While  the  common  council  had  the  power  to  reject  the  report 
of  the  commissioners  of  appraisal,  in  view  of  the  contract  with  the 
plaintiff,  it  was  required  to  act  in  good  faith  and  for  a  sufficient  reason. 
The  effect  of  the  proceedings  up  to  the  time  of  the  filing  of  the  report 
of  the  commissioners  of  appraisal  was  legal,  and  the  report,  if  it  had 
been  confirmed,  would  have  resulted  in  condemning  the  10-foot  right 
of  way.  Whatever  may  have  been  the  effect  of  the  ordinance  of  May 
13,  1913,  the  later  ordinance  of  July  8,  1913,  contained  ample  author- 
ity for  the  condemnation  of  the  right  of  way.  It  is  not  perceived  that 
the  error  of  the  corporation  counsers  office,  assuming  it  to  have  been 
error,  whereby  more  property  according  to  the  petition  was  sought 
to  be  condemned  than  was  necessary,  could  harm  the  owners  of  the 
right  of  way,  since  they  were  made  parties,  appeared  in  the  proceed- 
ing, were  heard,  and  their  rights  fully  protected.  The  learned  trial 
judge  has  found  that  there  were  no  objections  made,  filed  in,  or  pre- 
sented to  the  county  court  at  the  time  of  the  application  for  the  ap- 


Digitized  by 


GooQle 


422  160  NBW  YORK  SUPPLEMBNT  (Sup.  Ct 

pointment  of  the  commissioners  of  appraisal  and  no  objections  as  to 
the  validity  of  said  proceedings  were  made,  filed  with,  or  presented 
to  the  law  committee  of  the  common  council,  nor  to  the  common 
council,  when  the  report  of  the  commissioners  of  appraisal  was  filed 
with  or  under  consideration  in  the  common  council.  The  minutes  of  the 
condemnation  proceedings  were  put  in  evidence  on  the  trial,  but  do  not 
appear  in  the  record,  so  that  we  may  safely  assume  that  no  objection 
on  the  part  of  the  owners  of  the  right  of  way  was  made  to  the  pro- 
ceedings on  the  hearing. 

[2]  There  is  no  dispute  but  that  the  plaintiff  acted  in  good  faith 
in  the  premises,  and  we  think  it  would  be  inequitable  and  unjust  for 
the  city  of  Rochester  through  its  law  department  to  deprive  her 
of  the  money  due  upon  the  contract  of  the  school  board  with  her  by 
delays  such  as  this  record  discloses.  Whether  the  condemnation  pro- 
ceedings were  valid  or  void,  so  far  as  other  parties  are  concerned,  we 
think,  as  between  the  city  and  the  plaintiff,  the  award  of  the  com- 
missioners of  appraisal  should  be  held  to  be  legal,  and,  assuming  that 
the  24th  day  of  February,  1914,  was  the  time  when  the  condemnation 
proceedings  should  have  been  finally  determined,  30  days  from  that 
date  the  plaintiff  would  have  been  entitled  to  her  money  under  the 
contract.  As  the  board  of  education  has  been  in  possession  of  the 
plaintiff's  property  since  about  the  18th  day  of  August,  1913,  we 
think  she  should  be  awarded  a  judgment  for  $4,500,  less  the  award  of 
$350  to  the  Finestones;  that  is,  $4,150,  with  interest  thereon  from 
March  26,  1914.  The  judgment  appealed  from  should  be  reversed, 
with  costs,  and  findings  disapproved,  and  additional  findings  made,  and 
judgment  directed  for  the  plaintiff  in  accordance  with  this  opinion,  with 
costs.    All  concur. 

Judgment  reversed,  with  costs,  and  judgment  directed  in  favor  of 
the  plaintiff,  with  costs,  in  accordance  with  the  opinion  by  DE  AN- 
GELIS,  J.  Order  to  be  settled  before  Mr.  Justice  DE  ANGELIS  on 
two  days'  notice,  at  which  time  findings  to  be  disapproved,  and  propos- 
ed additional  findings  to  be  made,  may  be  submitted  for  settlement  All 
concur. 


(173  App.  Dlv.  814) 

NEW  YORK  COUNTY  NAT.  BANK  v.  HERMAN. 
(Supreme  Court,  AppeUate  Division,  First  Department.    July  10.  1916.) 

1.  Evidence  ^=:>581 — Testimony  on  Fobmeb  Tbial — Statute — Showing  of 

Compliance. 

No  mere  hearsay  statement  of  counsel  can  furnish  basis  for  the  trial 
court's  determination  that  evidence  on  former  trial  is  admissible,  under 
Code  Civ.  Proc.  §  830,  regulating  the  admission  of  evidence  given  by  a 
party  or  witness  upon  former  trial;  but  the  party  offering  the  prior  tes- 
timony must  produce  evidence  that  the  requirements  of  the  section  have 
been  complied  with,  which  must  be  incorporated  In  the  record. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2414-2418;  Dec. 
Dig.  <@=»581.] 

2.  Evidence  ^=»555 — ^Expert  Opinion. 

In  an  action  by  a  bank  against  the  contractor  for  Its  building,  to  re- 
cover damages  suffered  by  reason  of  his  misrepresentations  as  to  the  cost 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digesta  &  Indexes 
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of  the  building,  testimony  of  defendant's  experts,  who,  In  arriving  at 
their  estimate  of  value,  were  influenced  by  and  took  into  consideration 
oral  explanations  made  to  them  by  defendant,  in  amplification  or  ex- 
planation of  the  written  statement  upon  which  alone  their  opinions  were 
supposed  to  be  based,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  i  2376;    Dec. 
Dig.  <S=»555.] 
3.  Evidence  ^=»60 — PBEdUMPTiON  of  Innocence — Misrepresentations. 

In  an  action  by  a  bank  against  the  contractor  for  its  building,  to  re- 
cover damages  suffered  by  his  misrepresentations  as  to  its  cost,  the  pre- 
sumption of  innocence,  which  is  not  Indulged  in  civil  cases,  had  no  re- 
lation to  the  issue. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  |  81;  Dec.  Dig. 
€=>60.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  New  York  County  National  Bank  against  James  S. 
Herman.  From  a  judgment  for  defendant,  and  an  order  denying  its 
motion  to  set  aside  the  verdict  for  defendant,  plaintiff  appeals.  Judg- 
ment and  order  appealed  from  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

L.  Laflin  Kellogg,  of  New  York  City,  for  appellant. 
Richard  T.  Greene,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  action  was  brought  to  recover  the  sum  of 
$75,000  damages  claimed  to  have  been  suffered  by  plaintiff  by  reason 
of  misrepresentations  made  by  defendant  as  to  the  cost  of  labor, 
material,  and  superintendence  furnished  in  the  erection  and  completion 
of  a  bank  building  for  plaintiff  at  Fourteenth  street  and  Eighth  avenue 
in  the  city  of  New  York,  which  defendant  had  agfreed  to  erect  pursu- 
ant to  the  terms  of  a  written  agreement  with  plaintiff,  whereby  he 
was  to  be  repaid  the  full  amount  of  the  moneys  expended  by  him, 
plus  a  building  profit  of  5  per  centum  on  such  amount.  Defendant's 
alleged  false  representations  consisted  in  his  statements  to  plaintiff 
that  the  amount  expended  by  him,  including  his  commissions,  aggre- 
gated $350,718.93,  whereas  in  fact  it  did  not  exceed  the  sum  of  $275,- 
000.  Upon  this  issue  the  jury  found  in  favor  of  defendant,  and  we 
should  not  feel  called  upon  to  disturb  that  conclusion,  save  for  reversi- 
ble errors  conunitted  upon  the  trial.  This  view  of  the  case  renders 
unnecessary  a  review  of  the  testimony,  except  as  it  is  relevant  to  the 
errors  in  question. 

The  first  of  these  was  in  the  admission  in  evidence  of  the  testimony 
given  upon  the  former  trial  of  this  action  by  Maude  E.  Ebright,  a 
witness  called  on  behalf  of  the  defendant.  She  was  his. bookkeeper 
during  the  time  of  the  transactions  in  question,  and  her  testimony, 
on  direct  and  cross  examination,  covers  some  25  pages  of  the  printed 
record.  Between  the  time  of  the  two  trials  defendant  claimed  to  have 
found  hundreds  of  checks  which  he  had  previously  testified  were  de- 
stroyed. When  defendant's  counsel  sought  to  read  her  testimony,  the 
following  colloquy  took  place : 

^ssFor  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  DlgesU  ft  Indexes 
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"Mr.  Green:  I  offer  now  to  read  the  testimony  given  at  the  Isfit  trial  of 
this  action  by  Maude  B.  Ebright,  who  was  called  as  a  witness  on  behalf  of 
the  defendant,  and  duly  sworn.  This  offer  is  made  under  section  830  of  the 
Code  of  CivU  Procedure.  I  state  that  we  have  made  effort  to  get  the  wit- 
ness in  the  state,  and  that  she  is  a  resident  of  Xenia,  Ohio,  and  we  have  been 
unable  to  procure  her  attendance  at  this  triaL 

"Mr.  Kellogg:  I  object  to  the  testimony  as  incompetent,  under  section  830, 
and  as  injurious  to  the  rights  of  the  plaintiff,  who  desires  particularly  to  ex- 
amine this  witness,  she  being  a  bookkeeper,  upon  the  questions  of  the  checks 
in  the  Phillip  Herman  account,  of  which  she  kept  a  record,  and  as  to  which, 
on  the  testimony  taken  before  trial  of  the  defendant,  and  the  testimony  of 
the  defendant  taken  at  the  trial,  the  defendant  swore  he  had  destroyed,  and 
they  being  destroyed,  and  not  being  accessible  at  the  moment  she  was  ex- 
amined, I  had  no  opportunity  to  examine  about  it.  Further,  on  the  ground 
that  there  is  no  competent  proof  that  she  lived  in  Xenia,  Ohio,  or  proof  that 
proper  effort  had  been  made  to  get  her  here.  It  would  have  been  competent 
to  have  taken  her  testimony  by  open  commission,  where  she  could  have  been 
examined  in  relation  to  the  new  facts  developed  by  the  finding  of  these  checks, 
and  I  claim  that  it  is  not  competent  under  section  830  of  the  Code  as  it  now 
stands.    (Objection  overruled ;  exception.)" 

Upon  the  former  trial  the  witness  testified  as  follows: 

"Q.  Where  do  you  live?  A.  Xenia,  Ohio.  "Q.  For  some  time  past,  where 
have  you  been  in  that  city?  A.  2  Bank  street.  City.  Q.  You  were  there  on  ac- 
count of  the  illness  of  your  aunt?  A.  Yes.  Q.  You  came  here  at  my  request 
for  the  purpose  of  testifying  on  this  trial,  did  you  not?    A.  Yes." 

[1]  Section  830,  Code  of  Civil  Procedure,  under  which  this  testi- 
mony was  sought  to  be  read,  is  applicable  "where  a  party  or  witness 
has  died  or  become  insane  or  being  a  nonresident  of  this  state,  has 
departed  from  the  state  since  or  during  the  trial  of  an  action,"  and 
provides  for  the  receipt  in  evidence  upon  a  new  trial  of  the  evidence 
given  by  such  party  or  witness  given  upon  the  former  trial.  But  it  is 
apparent  that,  to  satisfy  the  court  that  the  provisions  of  the  section 
are  applicable  and  that  the  former  evidence  is  admissible,  the  party 
offering  the  prior  testimony  must  produce  proof  that  the  requirements 
of  the  section  have  been  complied  with,  and  it  must  be  incorporated 
in  the  record,  so  that,  in  case  of  an  appeal,  the  appellate  courts  may 
be  in  a  position  to  see  upon  what  state  of  facts  the  admissibility  of 
the  evidence  was  determined.  No  mere  hearsay  statement  of  counsel 
can  furnish  a  basis  of  such  determinatioij,  and  that  is  all  that  is  pres- 
ent here.  In  fact,  there  is  not  even  proof  that  the  witness  was  a  non- 
resident, for  upon  the  former  trial  she  claimed  to  be  a  resident  of 
New  York  City,  only  temporarily  sojourning  in  Ohio.  Defendant's 
counsel  now  seeks  to  support  the  ruling  by  setting  forth  in  his  brief 
certain  letters  and  a  telegram  to  his  client,  which  he  says  "were  ex- 
hibited to  the  trial  judge  and  satisfied  him  as  to  Miss  Ebright's  non- 
residence";  but  they  are  not  included  in  the  record  on  appeal,  and 
there  is  no  reference  to  them  therein,  nor  even  a  hint  that  they  were 
before  the  trial  court.  An  examination  of  the  testimony  thus  improp- 
erly received  shows  that  it. was  of  sufficient  materiality  for  the  ruling 
to  constitute  reversible  error. 

Further,  error  was  committed  in  refusing  to  strike  out  certain  testi- 
mony by  the  experts,  Rufus  H.  Brown  and  Hugh  Getty,  called  on 
behalf  of  the  defendant,  and  permitting  the  jury  to  consider  the  same. 
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Of  the  total  amount  expended  by  defendant  on  the  building  in  ques- 
tion, as  shown  in  Plaintiff's  Exhibit  A26%,  claimed  to  have  been 
part  of  defendant's  representations  to  plaintiff,  the  sum  of  $42,000 
was  entered  as  "labor,"  representing  work  done  under  defendant's 
supervision  for  labor,  and  not  represented  by  contract  with  other 
parties,  nor  by  incidental  bills.  These  items  were  set  forth  in  an  ex- 
hibit some  28  pages  in  length  (Defendant's  Exhibit  87),  but  of  neces- 
sity it  was  somewhat  general  in  its  character,  and  in  many  cases  lacked 
details  of  the  character  and.  extent  of  the  labor  and  the  size  of  the 
area  embraced  in  the  work.  Plaintiflf  had  introduced  the  evidence  of 
an  expert,  who  testified  that  the  reasonable  value  of  the  work  was 
$24,613,  a  discrepancy  of  over  $17,000.  Defendant  called  an  expert 
Frederick  G.  Murray,  who,  after  an  examination  of  the  plans  and 
specifications,  prepared  estimates  of  the  quantities  of  the  materials 
used  in  the  work,  which  was  received  in  evidence  as  Defendant's  Ex- 
hibit 86.  Based  on  the  two  exhibits  the  testimony  of  both  Getty  and 
Brown  agreed  that  the  value  of  the- labor  in  question  was  $41,912.12, 
or  substantially  as  defendant  claimed  it  to  be  ($42,000).  But  upon 
cross-examination  of  the  witness  Getty  it  appeared  that,  when  he  and 
Brown  made  up  their  estimates  of  values,  defendant  was  present  "to 
explain,"  and,  further,  referring  to  the  transactions  of  the  witness  with 
defendant : 

"Q.  And  there  you  asked  him  for  a  detaUed  statement?  A.  Yes,  sir.  Q. 
And  he  said  he  had  none,  bnt  he  would  make  one  up?  A.  We  told  him  to 
make  It;  told  him  to  make  it  up  in  detail,  so  that  we  could  understand  it 
from  the  plans  and  spedflcatlons,  together  with  the  details.  Q.  And  he  said 
he  would  make  it  up?  A.  Said  he  would.  Q.  And  then  he  came  back  some 
time  within  the  month  with  this  statement?  A.  Yes,  sir.  Q.  Just  pr^ared 
as  it  is  here?  A.  Just  prepared  as  it  is  there.  Q.  And  then  he  explained  it, 
did  he  not?  A.  He  did ;  because  we  questioned  him  on  the  whole  thing.  Q. 
Questioned  him  on  the  whole  thing?  A.  Yes,  sir.  Q.  From  the  beginning  to 
the  end?  A.  Yes,  sir.  Q.  And  of  course  you  acted  partially  on  his  statement? 
A  We  certainly  did,  together  with  the  plans  and  specifications.  Q.  Certainly 
did?  A.  Together  with  the  plans  and  specifications.  I  want  to  tell  you  the 
whole  truth." 

Getty  also  testified  on  redirect  examination: 

"Q.  After  the  first  explanation,  you  and  Mr.  Brown  sat  there  and  went  over 
it  two  or  three  times  together  yourselves?  A.  He  [referring  to  defendant] 
was  twice  with  us,  and  we  sent  for  him  one  time  to  explain  things  to  us 
more  fully,  and  he  came  and  explained  it,  and  there  was  some  contracts  that 
he  did  not  have,  and  we  required  to  see  them,  and  he  brought  them  up,  but 
he  was  at  no  time  with  us  when  we  made  any  figures.  Q.  What  were  the 
contracts,  the  extras?  A.  Some  extras,  and  I  think  one  or  two— I  do  not  re- 
member what  they  were — they  were  written.  An  estimate  on  paper  and  a 
letter  of  acceptance,  under  it.  There  were  two  or  three  of  them,  and  we  re- 
quired to  see  them." 

[2]  The  testimony  of  Brown  is  not  so  clear  on  this  point,  as  when 
he  referred  to  "Herman's  statement,"  on  which  he  based  his  estimate 
in  part,  he  may  as  well  have  referred  to  the  written  statement  in  evi- 
dence as  to  any  oral  one.  But  Getty's  testimony  leaves  no  room  for 
doubt  that,  in  arriving  at  their  estimate  of  value,  both  he  and  Brown 
were  influenced  by,  and  took  into  consideration,  further  explanations 
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made  to  them  by  defendant,  in  amplification  or  explanation  of  the 
written  statements,  upon  which  alone  their  opinions  were  supposed  to 
be  based.  To  allow  them  to  testify  to  their  opinions  formed  on  matters 
not  in  evidence,  nor  embraced  in  the  question  put  to  them  as  to  values, 
was  error,  and  the  motion  to  strike  out  their  evidence,  based  in  part 
on  an  undisclosed  communication  from  the  defendant  upon  the  vital 
question  of  the  work  done,  should  have  been  granted.  Defendant  mov- 
ed to  strike  out  the  testimony  of  each  of  these  witnesses  separately, 
on  the  ground  that  his  testimony  was  based  in  part  on  statements  or 
representations  made  to  him  by  defendant  before  witness  arrived  at 
a  decision.  As  to  Getty,  there  can.be  no  question  that  by  his  own  ad- 
missions his  testimony  should  have  been  stricken  out.  As  to  Brown, 
the  evidence  of  Getty,  without  any  contradiction  of  it  by  Brown,  re- 
quired the  same  course  to  be  followed.  The  denial  of  each  motion 
therefore  constituted  reversible  error. 

[3]  Finally,  the  court  charged  the  jury,  at  the  request  of  defend- 
ant's counsel,  as  follows: 

**The  tenth  I  will  charge:  The  presamption  oT  law,  if  any,  is  In  favor  of 
defendant's  innocence.  If  the  jury  believe  that  the  evidence  is  capable  of  an 
interpretation  which  makes  it  equally  consistent  with  innocence  as  with  guilt, 
that  interpretation  must  be  attributed  to  it  which  accords  with  innocence,  and 
In  that  event  the  verdict  must  be  for  the  defendant*' 

It  is  now  contended  that  the  words  "if  any,"  thus  used,  qualified  the 
instruction,  so  that  it  did  not  mean  that  there  was  a  presumption  of 
law  in  favor  of  defendant's  innocence,  and  that  this  portion  of  the 
charge  would  otherwise  be  in  conflict  with  the  rest  of  it.  But  de- 
fendant requested  the  charge  in  this  form,  and  must  have  expected  to 
profit  by  its  application.  If  there  was  no  presumption  of  law  applica- 
ble to  the  case,  it  was  error  to  charge  or  to  suggest  its  existence  in  any 
form.  In  fact,  the  "presumption  of  innocence"  had  no  relation  to  the 
issue.  As  was  said  in  Kurz  v.  Doerr,  180  N.  Y.  at  page  91,  72  N.  E. 
at  page  927,  105  Am.  St.  Rep.  716,  2  Ann.  Cas.  71 : 

"The  presumption  of  innocence  is  not  indulged  in  a  civil  action,  as  the 
plaintiff  rests  only  under  the  burden  of  proving  his  case  by  a  preponderance 
of  evidence.    •    •    • " 

And  at  page  92  of  180  N.  Y.,  at  page  927  of  72  N.  E.  (105  Am.  St. 
Rep.  716,  2  Ann.  Cas.  71) : 

*'We  deem  it  very  important  that  the  strict  rule  of  evidence  applicable  to 
the  burden  of  proof  in  criminal  cases  should  not  be  extended  to  civil  actions 
for  the  recovery  of  damages,  where  the  defendant  is  charged,  incidentally, 
with  arson,  embezzlement,  larceny,  or  any  other  crime.  When  life  or  liberty 
is  Involved,  the  proof  must  exclude  reasonable  doubt,  but  in  a  dvil  action, 
where  a  recovery  of  damages  is  sought  against  the  wrongdoer,  the  plaintiff 
is  only  required  to  sustain  his  case  by  a  preponderance  of  evidence." 

The  judgment  and  order  appealed  from  will  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 
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(174  App.  Dlv.  281) 

PEOPLE  ex  rel.  OLSEN  ▼.  SHERIFF  OF  ERIE  COUNTY. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    June  15,  1916.) 

1.  Fish  ^=:»13(2) — Statutes — ^Violation — ^**Takino.'* 

Conservation  Law,  f  176,  as  added  by  Laws  1913,  c.  608,  declares  that 
no  person  shall  at  any  time  of  the  year  take  or  kill  any  quantity  or  num< 
ber  of  flsh  protected  by  law,  except  as  permitted,  and  that  nets  shall  not 
be  used  to  take  flsh,  except  as  specially  permitted,  while  section  177  de- 
clares that  fish,  except  migratory  food  fish  of  the  sea,  shall  only  be  taken 
by  angling,  unless  otherwise  permitted.  Section  182  declares  that  any 
person  violating  any  of  the  provisions  of  part  III,  of  which  the  above 
sections  are  a  part,  is  guilty  of  a  misdemeanor,  and  shall  be  liable  to  a 
penalty  of  $60.  Section  380,  subd.  26,  as  added  by  Laws  1912,  c.  318,  de- 
clares that  the  word  "taking"  includes  netting  of  fish,  while  sections  270 
(as  added  by  Laws  1913,  c.  508)  and  274  (as  added  by  Laws  1912,  c.  318) 
declare  that,  unless  otherwise  provided  by  the  articles,  nets  may  be  used 
if  a  license  shall  first  be  obtained  from  the  O>nservation  Ck)mmission, 
and  that  all  nets  shall  be  tagged  and  used  in  such  a  manner  as  may  be 
prescribed  by  the  commission.  The  commission  required  nets  to  be  buoyed 
and  tagged  so  that  the  tag  would  show.  Accused  used  a  net  in  taking 
fish,  In  violation  of  the  rule  of  the  commission.  Held,  that  he  was  guilty 
of  a  misdemeanor,  and  liable  to  the  penalty  prescribed. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent  Dig.  S  23;  Dec.  Dig. 
«»13(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Taking.] 

2.  FrsH  ^=»14 — Opfbnsbs — Statutes. 

Section  280  of  the  same  law,  as  added  by  Laws  1913,  c  508,  declares 
that  the  above  sections  shall  only  apply  to  the  taking  of  fish  from  Lakes 
Erie  and  Ontario,  the  Hudson  river,  and  the  Inland  waters  of  the  state, 
while  section  284  declares  that  any  person  violating  any  section  of  part 
VIII,  of  which  such  section  is  a  part,  shall  be  guilty  of  a  misdemeanor, 
and  punishable  by  a  fine  of  not  less  than  $50  nor  more  than  $200.  Held, 
that  as  section  280  applies  to  all  the  waters  of  the  state,  and  is  not  con- 
fined to  Lakes  Erie  and  Ontario,  etc.,  one  using  in  X/ake  Erie  a  net  in 
violation  of  the  rules  of  the  commission  is  subject  to  a  penalty  of  $60, 
though  he  may  be  also  subject  to  the  penalty  prescribed  by  section  284. 

rEd.  Note.— For  other  cases,  see  Fish,  Cent.  Dig.  §f  25,  26;  Dec  Dig. 
^=>14.1 

3.  Criminal  Law  ^=»1206(1) — Punishment— Statutes — Validitt. 

A  statute  is  not  invalid,  because  for  the  same  act  a  defendant  may  be 
liable  for  one  penalty  If  prosecuted  under  one  section,  and  another  and 
different  penalty  if  prosecuted  under  another  section. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §§  3271-3273, 
3275;    Dec.  Dig.  (8=»1206(1).] 

4.  Habeas  Cobpub  ^=»4 — Pboceedings  fob  Release — Jubisdiotion. 

Where,  in  a  prosecution  under  the  Conservation  Law,  the  question  as 
to  which  penalty  defendant  was  subject  to  was  raised,  the  court  at  Trial 
Term  had  jurisdiction  to  determine  that  question,  and  defendant,  if  dis- 
satisfied, should  seek  his  remedy  by  appeal,  rather  than  by  habeas  corpus 
on  the  ground  of  want  of  Jurisdiction,  in  that  the  wrong  punishment  had 
been  assessed. 

[Ed.  Note. — For  other  cases,  see  Habeas  Orpus,  Ont  Dig.  {  4;  Dec. 
Dig.  (8=»4.] 

C=»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key*Numbered  Digests  ft  IndeiM 
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Appeal  from  Special  Tenii,  Erie  County. 

Application  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Alfred  Olsen,  for  a  writ  of  habeas  corpus  against  the  Sheriff 
of  Erie  County.  From  an  order  discharging  relator  from  custody  of 
the  sheriff  on  the  return  of  the  writ,  the  sheriff  appeals.  Order  re- 
versed, and  relator  remanded  to  custody  of  sheriff. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGEUS,  JJ. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Walter  F.  Hofheins,  of  Buffalo, 
of  counsel),  for  appellant. 

Thomas  H.  Larkins,  of  Dunkirk,  for  respondent. 
/ 

FOOTE,  J.  Relator  was  confined  in  the  county  jail  of  Erie  county 
tinder  a  body  execution  issued  upon  a  judgment  recovered  in  the  Su- 
preme Court  in  Erie  county  on  November  24,  1914,  for  a  penalty  of 
.$60  and  $72.64,  costs,  amounting  in  all  to  $135.67,  upon  the  verdict  of 
a  jury  in  an  action  brought  by  the  Attorney  General,  in  the  name  of 
the  people  of  the  state,  to  recover  the  penalty  prescribed  in  section  182 
of  the  Conservation  Law  (chapter  647,  Laws  1911,  as  amended  by 
chapter  508,  Laws  1913),  for  unlawfully  and  wrongfully  using  a  gill 
net  in  the  waters  of  Lake  Erie,  in  violation  of  sections  176  and  177  of 
the  said  Conservation  Law  and  of  a  rule  of  the  Conservation  Commis- 
sion in  respect  to  the  use  of  such  net.  Relator  appeared  and  answered 
in  such  action,  and  trial  was  had  and  numerous  witnesses  examined 
upon  both  sides,  and  the  case  submitted  to  the  jury,  which  rendered 
a  verdict  in  favor  of  plaintiff  for  the  full  amount  of  the  penalty  sued 
for.  By  section  28  of  article  3  of  the  Conservation  Law  (as  added  by 
Laws  1911,  c.  444)  such  a  judgment  may  be  enforced  by  execution 
against  the  person.  Relator  took  no  appeal  from  the  judgment  and, 
after  remaining  in  confinement  upon  the  execution  for  some  time, 
sought  to  test  its  validity  and  his  imprisonment  thereunder  by  habeas 
corpus,  on  the  theory  that  the  court  was  without  jurisdiction  to  render 
such  a  judgment  It  was  so  held,  in  effect,  by  the  justice  from  whose 
decision  this  appeal  is  brought,  but  on  what  ground  does  not  appear; 
the  order  discharging  relator  from  custody  reciting  only  that : 

"No  legal  cause  for  said  imprisonment  and  restraint  or  for  the  continu- 
ance tliereof  having  been  shown." 

[1]  We  think  relator's  imprisonment  was  authorized  by  the  judg- 
ment and  entirely  legal,  and  that  he  was  improperly  discharged.  The 
complaint  alleged : 

That  the  Conservation  Commission  had  adopted  a  rule,  which  was  in 
effect  on  January  1,  1913,  as  follows : 

"Rule  1,  snbd.  8.  The  oonuniasion  shall  issue  with  each  Ucensed  net  a  tag 
upon  which  shall  be  stamped  a  number  corresponding  with  the  number  or 
numbers  on  the  license.  Such  tag  must  be  attached  to  the  net  when  in  use 
in  such  manner  that  it  will  be  on  the  top  of  or  above  the  water  and  in 
plain  sight  at  aU  times.'' 

That  on  June  8,  1913,  the  defendant  did  wrongfully  and  unlawfully, 
and  in  violation  of  sections  176  and  177  of  the  Conservation  Law,  and 
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of  said  subdivision  8  of  rule  1  so  adopted  by  the  Conservation  Com- 
mission, "use  a  gill  net  in  the  waters  of  Lake  Erie  at  Buffalo,  N.  Y., 
which  said  net  was  not  tagged  in  the  manner  prescribed  by  said  rule  1, 
subdivision  8,  and  that  thereby  the  defendant  incurred  and  became  lia- 
ble to  the  plaintiff  for  the  penalty  of  sixty  dollars  ($60)  for  such  vio- 
lation, as  provided  by  section  182"  of  said  Conservation  Law,  and  that 
no  part  thereof  has  been  paid. 

Relator's  answer  to  this  complaint  was  a  general  denial. 

The  fish  and  game  sections  of  the  Conservation  Law,  as  amended 
by  chapter  508,  Laws  of  1913,  which  amendments  took  effect  May  14, 
1913,  are  found  in  article  5,  which  article  is  subdivided  into  13  sep- 
arately numbered  parts,  and  all  the  sections  applicable  to  this  case 
are  found  in  article  S.  We  will  quote  the  pertinent  parts  of  the  sec- 
tions which  seem  to  be  applicable. 

Section  176  in  part  III  provides: 

'^o  person  shall  at  any  time  of  the  year  pursue,  taJre,  wound  or  kill,  In 
any  manner,  number  or  quantity,  any  fish,  •  •  •  protected  by  law, 
•  •  •  except  as  permitted  by  this  article.  Nets  •  •  •  shall  not  be 
used  to  take  fish  except  as  specifically  permitted  by  this  article.  Any  person 
aiding  in  any  manner  in  such  prohibited  acts  shaU  be  deemed  to  have  vio- 
lated this  section.'' 

Section  177  in  part  III  provides : 

•'2.  •  •  •  Fish,  except  migratory  food  fish  of  the  sea,  shaU  only  be 
taken  by  angling,  unless  otherwise  specifically  uermitted  by  this  article." 

Section  182  in  part  III  provides : 

"A  person  who  violates  any  of  the  provisions  of  part  three  or  of  any  lawful 
rule  or  regulation  of  the  commission,  Is  guilty  of  a  misdemeanor,  and  in  ad- 
dition thereto,  is  liable  as  follows:  to  a  penalty  of  sixty  dollars  and  an  ad- 
ditional penalty  of  twenty-five  dollars  for  each  fish  •  •  •  taken  •  •  • 
in  violation  thereof." 

Section  380  of  part  XIII  contains  definitions  of  various  words  used 
in  article  S,  and  by  subdivision  26  it  is  provided  that: 

"  Taking*  includes  pursuing  •  •  •  and  netting  fish  and  game,  and  all 
lesser  acts  such  as  *  *  *  placing,  setting,  drawing  or  using  any  net  or 
other  device  commonly  used  to  take  fish  and  game,  whether  they  result  in 
taking  or  not.  •  •  •  Whenever  taking  is  allowed  by  law,  reference  Is 
had  to  taking  by  lawful  means  and  In  lawful  manner." 

Section  270  in  part  VIII  provides: 

"Unless  otherwise  provided  by  this  article,  seines,  gills,  •  •  •  and  other 
nets  or  devices  may  be  set  or  used  in  any  of  the  waters  of  the  state  provided 
a  license  so  to  do  shall  be  first  obtained  from  the  commission.  Rules  regu- 
lating the  use  of  seines,  gills,  •  •  •  and  other  nets  or  devices  in  any  of 
the  waters  of  the  state,  and  providing  for  the  licensing  of  such  nets,  together 
with  a  license  fee  therefor,  may  from  time  to  time  be  prescribed  by  the  com- 
mission when  not  inconsistent  with  law,  and  such  rules  shall  be  filed  in  the 
office  of  the  commission.'* 

Section  274  in  part  VIII  provides : 

"All  nets  or  other  devices  for  taking  fish  permitted  under  this  part  shall 
be  buoyed  and  tagged  in  such  manner  as  may  be  prescribed  by  the  commis- 
sion.'* 
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It  seems  reasonably  clear  from  the  above  that,  accepting  the  allega- 
tions of  the  complaint  in  the  action  against  relator  as  true  and  as  es- 
tablished by  the  judgment,  relator  was  on  June  8,  1913,  pursuing  and 
taking  fish  in  Lake  Erie  in  a  manner  not  permitted  by  article  5,  and 
was  using  a  net  to  take  fish  in  a  manner  not  "specifically  permitted" 
by  article  5,  within  the  intent  and  meaning  of  section  176,  and  also 
that  he  was  engaged  in  taking  fish  otherwise  than  by  angling  and  in 
a  manner  not  "specifically  permitted"  by  said  article  5,  within  the  in- 
tent and  meaning  of  section  177,  and  that,  therefore,  he  became  liable 
to  the  penalty  of  $60  specified  in  section  182.  He  was  not  "specifically 
permitted"  to  use  a  net  in  section  274  of  article  5,  unless  it  was  "buoy- 
ed and  tagged  in  such  manner  as  may  be  prescribed  by  the  commis- 
sion/' The  net  he  was  using  was  not  tagged  in  the  manner  prescribed 
by  the  commission  in  subdivision  8  of  its  rule  1.  He,  therefore,  not 
only  violated  sections  176  and  177,  but  he  also  violated  this  rule  of 
the  commission,  and  by  the  express  terms  of  section  182  he  incurred 
the  penalty  for  violating  the  rule  of  the  commission  as  well  as  of  the 
sections  named,  and  in  addition  was  guilty  of  a  misdemeanor. 

[2-4]  Relator  contends  that  the  judgment  is  without  warrant  of  law, 
in  that  the  penalty  recovered  is  not  the  penalty  prescribed  by  the  stat- 
ute for  the  act  charged  in  the  complaint,  and  that  the  act  charged  was 
not  a  violation  of  the  sections  under  which  the  recovery  was  had.  This 
contention  is  based  upon  the  provisions  of  certain  sections  found  in 
part  VIII  of  article  5,  namely  section  270,  which  authorizes  the  use  of 
nets,  provided  a  license  is  obtained  from  the  commission,  and  author- 
izes the  commission  to  prescribe  rules  for  their  use ;  section  274,  which 
requires  such  nets  to  be  buoyed  and  tagged  in  the  raanner  prescribed 
by  the  commission ;  section  280,  which  provides  that  the  above  sections 
"shall  only  apply  to  the  taking  of  fish  from  Lakes  Erie  and  Ontario, 
the  Hudson  river  north  of  Verplanck's  Point,  and  the  inland  waters  of 
the  state" ;  and  section  284,  which  is  as  follows : 

"Any  person  violating  any  of  the  provisions  of  any  section  of  part  VIII 
o^  of  any  rule  or  regulation  of  tbe  commission  prescribed  hereunder  shall  be 
guilty  of  a  misdemeanor  and  shall  be  punishable  by  a  fine  of  not  less  than 
fifty  dollars,  nor  more  than  two  hundred  dollars,  or  by  imprisonment  tor  a 
term  of  not  less  than  sixty  days  nor  more  than  four  months,  or  by  both  such 
fine  and  imprisonment,  and  in  addition  thereto  shall  be  liable  as  follows: 
To  a  penalty  of  five  dollars  for  each  fish  taken  or  possessed  in  violation 
thereof/* 

The  argument  of  relator's  counsel  is  that  section  280  makes  these 
sections  of  part  VIH  of  article  5  above  referred  to  exclusively  ap- 
plicable to  Lake  Erie,  and,  as  we  understand  his  position,  that  sections 
176,  177,  and  182  do  not  apply  to  fishing  with  nets  in  Lake  Erie.  We 
think  section  280  has  no  such  meaning.  The  learned  counsel  evidently 
failed  to  observe  the  concluding  clause  of  the  section  by  which  part 
Vni  is  niade  applicable  to  all  the  inland  waters  of  the  state.  It  was 
not  the  intent  of  section  280,  as  counsel  seems  to  suppose,  to  except 
Lake  Erie  from  the  operation  of  all  sections  of  article  5  except  those 
found  in  part  VHI.  Sections  176,  177,  and  182  are  as  applicable  to 
Lake  Erie  as  to  any  other  waters  of  the  state. 

But  it  is  urged  that  section  284,  prescribing  the  penalties  for  viola- 
tion of  any  of  the  sections  in  part  VIII,  is  the  only  section  under 
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which  relator  could  be  prosecuted  or  punished  for  the  acts  alleged 
against  him.  We  have  already  pointed  out  that  relator  is  clearly  lia- 
ble under  section  182  for  his  violation  of  section  176  and  177,  which 
are  not  in  part  VIII. 

We  think  it  equally  clear  that  relator's  use  of  the  untagged  net  also 
made  him  liable  for  the  penalties  imposed  by  section  284.  Penalties 
under  either  of  these  sections  are  not  imposed  by  the  commission,  but 
by  the  statute.  We  are  not  aware  of  any  constitutional  or  other  valid 
objection  to  the  statute  because,  for  the  same  act,  defendant  may  be 
liable  for  one  penalty  if  prosecuted  under  one  section,  and  another 
and  different  penalty  if  prosecuted  under  the  other  section.  But,  if 
the  question  is  on  the  construction  of  the  statute  as  to  which  of  the 
penalties  it  is  intended  to  impose  for  the  act  of  relator,  then  clearly 
it  cannot  be  said  that  the  court  at  Trial  Term  was  without  jurisdiction 
to  construe  the  statute  upon  that  point,  and  relator's  remedy  for  any 
error  of  the  Trial  Term  is  by  appeal,  and  not  by  resort  to  habeas 
corpus.    People  ex  rel.  Hubert  v.  Kaiser,  206  N.  Y.  46,  99  N.  E.  195. 

No  point  is  made  that  the  term  for  which  relator  might  lawfully  be 
imprisoned  under  the  judgment  had  expired.  By  section  28  of  the 
Conservation  Law  a  person  taken  into  custody  on  an  execution  in  such 
a  case  is  required  to  be  confined  for  not  less  than  one  day,  and  at  the 
rate  of  one  day  for  each  dollar  of^the  amount  of  the  judgment  recov- 
ered. It  does  not  appear  on  what  day  relator  was  taken  into  custody ; 
but,  if  this  was  done  on  the  date  of  the  execution.  May  15,  1915,  he 
had  not  served  the  requisite  number  of  days  at  the  time  he  was  dis- 
charged under  the  writ. 

The  order  discharging  relator  from  custody  should  be  reversed,  and 
rdator  remanded  to  the  custody, of  the  sheriflf  of  Erie  county.  All 
concur. 
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PEOPLE  V.  LOCKE. 

(Supreme  Court,  Appellate  Diviaion,  Fourth  Department.    July  6,  1916.) 

Execution  ^=s>422 — Body  Execution — Debtors — Dischaboe  trou  Impbison- 

MENT. 

Conservation  Law,  §  28,  as  added  by  Laws  1912,  c.  444,  declares  that 
judgments  recovered  under  the  chapter  may  be  enforced  against  the  per- 
son as  provided  by  the  Code  of  Civil  Procedure,  that  a  person  taken 
Into  custody  upon  execution  shall  be  confined  at  the  rate  of  one  day 
for  each  $1  of  the  amount  of  the  Judgment,  but  no  person  shall  be  Im- 
prisoned more  than  once,  or  for  more  than  six  months,  on  the  same  Judg- 
ment. The  Debtor  and  Creditor  Law  (Consol.  Laws,  c.  12)  and  Code  Civ. 
Proc.  §  111,  prohibits  the  imprisonment  of  a  debtor  for  more  than  3 
months  under  a  Judgment  for  less  than  $500.  Held,  that  as  the  two  laws 
are  entirely  antagonistic,  and  the  Conservation  Law  prescribes  a  dif- 
ferent standard,  the  Debtor  and  Creditor  Law  is  inapplicable  to  im- 
prisonment on  execution  issued  under  the  Conservation  Law;  that  be- 
ing the  later  statute. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  |  1208;  Dec 
Dig.  €=:>422.] 

Kruse,  P.  J.,  dissenting. 
^s>For  other  cases  see  samo  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Chaiitaiiqua  County  Court 

In  the  matter  of  the  application  of  Harry  Locke,  as  judgment  debtor, 
for  discharge  from  imprisonment  by  virtue  of  an  executicm  issued  in 
a  civil  action  in  the  Erie  Special  Term  of  the  Supreme  Court  entitled 
"People  of  the  State  of  New  York  against  Harry  Locke."  From  an 
order  discharging  applicant  from  impriscmment,  the  People  appeal.  * 
Order  reversed,  with  directions. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Walter  F.  Hof heins,  of  Buffalo,  for  the  People. 
Thomas  H.  Larkins,  of  Dunkirk,  for  respondent 

LAMBERT,  J.  The  respondent  has  been  in  confinement  under  a 
body  execution  issued  upon  a  judgment  recovered  in  this  action  for 
a  penalty  under  the  Conservation  Law.  He  seeks  and  has  been  ac- 
corded a  discharge,  under  the  provisions  of  article  5  (sections  120  to 
139,  inclusive)  of  the  Debtor  and  Creditor  Law. 

The  state  contends  that  the  application  for  discharge  fails  to  em- 
body many  essentials  of  the  Debtor  and  Creditor  Law.  In  such  con- 
tention there  seems  to  be  some  considerable  merit.  However,  the 
County  Court  had  before  it  all  the  parties,  and  the  respondent  was 
examined  as  to  the  jurisdictional  facts  which  led  to  the  making  of  the 
order  appealed  from,  and  we  prefer  to  assume,  for  the  purposes  of 
this  appeal,  that  the  application  embodied  all  jurisdictional  matters 
provided  for  by  the  Debtor  and  Creditor  Law. 

The  order  appealed  from  must  be  reversed,  however,  for  a  more 
substantial  reason.  The  recovery  is  under  the  Conservation  Law 
(Laws  1912,  c.  444),  and  by  section  28  of  that  law  it  is  enacted : 

"Judgments  recovered  under  this  <aiapter  may  be  enforced  •  •  • 
against  the  person  as  provided  by  the  Code  of  Civil  Procedure.  A  person 
taken  into  custody  upon  such  an  execution  shall  not  be  admitted  to  the  liber' 
ties  of  the  jail  and  shaU  be  confined  for  not  less  than  one  day,  and  at  the 
rate  of  one  day  for  each  dollar  of  the  amount  of  the  Judgment  recovered. 
No  person  shall  be  imprisoned  more  than  once,  or  for  more  than  six  months 
on  the  same  Judgment.  Imprisonment  shall  not  operate  to  satisfy  a  Judg- 
ment" 

By  this  section  it  will  be  observed  that  a  definite  term  of  imprison- 
ment is  provided.  It  is  expressly  therein  required  that,  except  for 
prior  satisfaction  of  the  judgment  by  payment,  the  debtor  shall  cam 
his  discharge  by  serving  a  day  for  each  dollar  of  the  judgment,  with 
the  sole  limitation  that  the  total  imprisonment  shall  not  exceed  6 
months. 

By  section  111  of  the  Code  of  Civil  Procedure  it  is  provided  that 
no  person  shall  be  imprisoned  in  any  jail  for  more  than  3  months 
under  an  execution  to  enforce  the  recovery  of  a  sum  of  money  less 
than  $500  in  amount.  And  by  tlie  provisions  of  the  Debtor  and  Cred- 
itor Law  above  referred  to  a  scheme  is  provided,  in  conjunction  with 
the  above  Code  provision,  whereby  an  imprisoned  debtor  may  procure 
a  discharge  prior  to  the  expiration  of  3  months,  by  turning  over  all 
his  property  to  a  trustee  for  his  creditors. 
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It  will  be  observed  that  section  111  of  the  Code  of  Civil  Procedure 
fixes  only  a  maximum  of  imprisomnent.  It  leaves  the  term  entirely 
open,  except  that  such  term  shall  not  exceed  3  months.  It  thus  leaves 
room  for  the  application  of  the  Debtor  and  Creditor  Law  in  effecting 
an  earlier  discharge.  The  different  schemes  of  the  two  statutes  can- 
not be  reconciled.  To  give  effect  in  this  case  to  the  provisions  of  the 
Debtor  and  Creditor  Law  and  section  HI  of  the  Code  of  Civil  Pro- 
cedure is  to  render  nugatory  the  requirement  of  section  28  of  the 
Conservation  Law,  that  the  debtor  earn  his  discharge  by  serving  a  day 
for  each  dollar  of  the  'judgment. 

The  Debtor  and  Creditor  Law  is  a  general  statute,  by  which  provi- 
sion is  made  touching  imprisonment  and  discharge  of  debtors  con- 
fined upon  body  executions.  It  is  not  limited  in  its  scope  to  any  par- 
ticular class  of  persons  or  particular  judgments.  ^  On  the  other  hand, 
the  Conservation  Law  deals  with  the  same  subject,  but  only  as  ap- 
plied to  judgments  recovered  thereunder.  Inasmuch  as  the  differences 
between  the  two  statutes  cannot  be  reconciled,  within  its  limits,  the 
specific  provision  in  the  Conservation  Law  must  control.  People  v. 
Monaco,  54  Misc.  Rep.  25,  105  N.  Y.  Supp.  401 ;  Matter  of  Murray 
Hill  Bank,  153  N.  Y.  199,  47  N.  E.  298 ;  Matter  of  City  of  New  York, 
153  App.  Div.  418,  138  N.  Y.  Supp.  594;  People  v.  Young  &  Mealy, 
153  App.  Div.  567,  138  N.  Y.  Supp.  50,  affirmed  207  N.  Y.  522,  101 
N.  E.  451. 

The  power  of  the  Legislature  to  make  different  provision  for  the 
enforcement  of  judgments  under  the  Conservation  Law  cannot  be 
doubted.  That  statute  deals  with  more  than  the  mere  question  of 
collection  of  debt.  Public  policy  is  involved.  The  general  object 
sought  is  the  prevention  of  violations.  The  great  state  of  New  York 
may  not  be  considerably  interested  in  the  collection  of  penalties  of 
the  size  involved  here.  It  is  and  should  be  deeply  concerned  in  so 
treating  this  case  as  to  procure  therefrom  a  deterrent  effect  as  against 
future  violations. 

These  considerations  necessitate  a  reversal  of  the  order  appealed 
from,  with  costs  of  this  appeal,  and  the  respondent  should  be  remanded 
to  the  custody  of  the  sheriff  of  Chautauqua  county,  under  the  execu- 
tion and  process  heretofore  issued  in  enforcement  of  this  judgment. 
All  concur,  except 

KRUSE,  P.  J.  (dissenting).  Section  1372  of  the  Code  of  Civil  Pro- 
cedure provides  that  an  execution  against  the  person  must  substan- 
tially require  the  sheriff  to  arrest  the  judgment  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pays  the  judgment  or  is  dis- 
charged according  to  law.  That  is  the  form  of  the  execution  in  this 
case.  Section  120  of  the  Debtor  and  Creditor  Law  provides  that  a 
person  imprisoned  by  virtue  of  an  execution  to  collect  a  sum  of  money, 
issued  in  a  civil  action  or  special  proceeding,  may  be  discharged  from 
the  imprisonment  as  therein  described.  By  section  28  of  the  Con- 
servation Law  judgments  recovered  under  that  act  may  be  enforced 
by  execution  against  the  person  as  provided  by  the  Code  of  Civil 
Procedure.  It  further  provides  that  a  person  taken  into  custody  upon 
160  N.Y.S.— 28 
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such  an  execution  shall  not  be  admitted  to  the  liberties  of  the  jail, 
and  shall  be  confined  for  not  less  than  one  day,  and  at  the  rate  of  one 
day  for  each  dollar  of  the  amount  of  the  judgment  recovered.  But 
there  is  no  provision  in  the  Conservation  Law  3iat  a  judgment  debtor 
may  not  be  discharged  from  imprisonment  under  the  Debtor  and  Cred- 
itor Law,  and  no  good  reason  exists,  as  it  seems  to  me,  why  that  law 
should  not  apply,  especially  in  view  of  the  fact  that  the  judgment 
debtor  in  this  case  is  liable  to  be  prosecuted  criminally  for  a  misde- 
meanor and  be  punished  by  fine  and  imprisonment.  People  ex  rel. 
Olsen  V.  Sheriff  of  Erie  County,  160  N.  Y.  Supp.  427,  decided  by  this 
court  June  14,  1916,  not  yet  oflScially  reported.  If  the  fine  had  been 
imposed  upon  a  conviction  for  a  misdemeanor,  of  course  the  Debtor 
and  Creditor  Lav  would  have  no  application;  but,  as  before  stated, 
the  execution  is  issued  to  recover  a  money  judgment  in  a  civil  action, 
and  I  am  unable  to  perceive  why  the  Debtor  and  Creditor  Law  should 
not  have  full  application. 

I  therefore  vote  to  affirm  the  order. 


ANDREWS  V.  KIRK  et  aL 
(Supreme  Ctourt,  Special  Term,  New  York  CJonnty.    July  24,  1916.) 

1.  Tbusts  ^=»239--Poweb  of  Samj— Exekoisb — Concttbbence  of  Trustees. 

Where  testator  gives  a  power  of  sale  to  Ms  trustees,  it  is  necessary 
for  all  of  them  to  Join  in  Its  execution,  and  it  cannot  be  exercised  against 
the  objection  of  the  beneficiary  for  life,  who  is  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  f  346;  Dec.  Dig. 
«=>239.1 

2.  Paetction  ^=>46(1) — Pabties— Testamentabt  Trustee. 

One  of  decedent's  testamentary  trustees,  who  was  also  a  life  ben- 
eficiary, was  a  necessary  party  to  an  action  for  partition  by  a  trustee, 
the  right  to  bring  an  action  to  partition  the  property  depending  upon 
the  concurrence  of  all  the  trustees,  when  brought  by  decedent's  repre- 
sentatives. 

[Ed.  Note. — For  other  cases,  see  Partition,  Cent  Dig.  §  114 ;  Dec.  Dig. 
€=»46(1).] 

Action  by  James  B.  Andrews,  as  testamentary  trustee  under  the 
last  will  and  testament  of  William  P.  Kirk,  deceased,  against  Annie  L. 
Kirk,  individually  and  as  testamentary  trustee  under  the  last  will 
and  testament  of  William  P.  Kirk,  deceased,  and  others.  On  motion 
by  plaintiff  for  judgment  upon  the  pleadings.    Motion  granted. 

Harold  Swain,  of  New  York  City  (Hamilton  C.  Rickaby,  of  New 
York  City,  of  counsel),  for  the  motion. 

Charles  H.  Beckett,  of  New  York  City  (Edwin  C.  Mulligan,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  action  is  for  partition.  The  defendant  Flor- 
ence Kirk  demurs  to  the  complaint  on  the  grounds:  (1)  That  there 
is  a  defect  of  parties  plaintiff,  in  that  Annie  L.  Kirk,  as  one  of  the 
testamentary  trustees  of  and  under  the  last  will  and  testament  of 

^s»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  In  all  Kex-Numbered  Digests  St  ladAzev 
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William  P.  Kirk,  deceased,  has  not  been  joined  as  a  party  plaintiff, 
and  no  reason  or  excuse  is  stated  for  the  failure  so  to  do;  and  (2) 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  defendant  Florence  Kirk  has  brought  on  this  motion 
for  judgment  on  the  pleadings  dismissing  the  complaint. 

It  appears  from  the  complaint  that  the  defendant  Annie  L.  Kirk  is 
one  of  the  testamentary  trustees  under  the  will  of  the  decedent,  and 
is  also  a  beneficiary  for  life  of  the  income  of  one-third  of  the  prop- 
erty forming  the  corpus  of  the  trust  and  now  sought  to  be  partitioned. 
Her  interest  as  such  beneficiary  is  necessarily  in  many  ways  adverse 
to  the  interests  of  the  remaindermen,  and  she  may  well  be  opposed  to 
the  maintenance  of  an  action  of  partition  because  a  sale  of  the  prop- 
erty and  an  investment  of  the  proceeds  might  reduce  her  income,  al- 
though it  might  be  for  the  best  interests  of  the  remaindermen.  Hence 
plaintiff  contends  that  she  could  not  properly  be  a  party  plaintiff  as 
cotrustee,  and  that  it  is  therefore  unnecessary  to  show  that  she  has 
refused  to  consent  to  join  in  the  action  as  such.  The  principle  thus 
invoked  would  undoubtedly  apply  in  a  proper  case  (Gumming  v.  Mid- 
dletown,  etc.,  R.  R.,  147  App.  Div.  105,  131  N.  Y.  Supp.  710) ;  but 
it  does  not  seem  to  me  that  it  applies  to  such  a  case  as  the  present. 

[1,2]  The  testator  must  be  assumed  to  have  Tcnown  that  the  inter- 
ests of  the  beneficiary  for  life  might  conflict  with  the  interests  of  the 
remaindermen.  Nevertheless  he  appointed  her  as  one  of  the  trustees 
under  his  will.  He  gave  no  power  of  sale ;  but,  if  he  had  given  such 
a  power  to  his  trustees,  it  would  have  been  necessary  for  all  of  them 
to  join  in  its  execution,  and  it  could  not  have  been  exercised  against 
the  objection  of  the  beneficiary  for  life,  who  was  one  of  them.  Equal- 
ly, it  seems  to  me,  the  right  to  bring  an  action  to  partition  the  prop- 
erty ought  to  depend  upon  the  concurrence  of  all  the  trustees,  when 
the  action  is  brought  by  representatives  of  the  decedent. 

Motion  for  judgment  upon  the  pleadings  granted,  with  $10  costs. 
Order  signed. 


LAKH  et  al.  v.  OLDACRB  et  al. 
(Supreme  Court,  Special  Term,  Wayne  County.    Aug.  3,  1916.) 

1.  MOBTOAGES     ^S»174 — PbIOBITIES — CONSIDEBATION — EXTENSION     OF     TiME. 

The  giving  and  taking  of  a  note  payable  In  the  future,  for  amount  of 
debt,  immediate  payment  of  or  security  for  which  was  being  demanded, 
evldencefl  an  extension,  constituting  consideration  for  the  mortgage,  so 
as  to  give  it,  recorded,  priority  over  a  prior,  but  unrecorded,  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  §§  413-416; 
Dec  Dig.  <g=»174.] 

2.  MOBTOAOES  ^=»492 — FOBECLOSUBE — RELIEF  AWABDED. 

Though  the  complaint  to  foreclose  a  mortgage  alleges  the  mortgage  of 
a  defendant  to  be  inferior,  and  such  defendant  pleads  and  shows  his 
mortgage  to  be  superior,  and  asks  that  the  complaint  be  dismissed  as  to 
him,  all  the  parties  being  before  a  court  of  equity  foreclosure  will  be 
had,  and  the  proceeds  applied  first  to  payment  of  such  defendant 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  |  1438;  Dec. 
Dig.  <8»492.1 

^=:>For  other  cftses  see  Bame  topic  &  KEY-NUMBBJl  in  all  Key^Numbered  Digests  ft  Indexes 
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Action  by  Luther  S.  Lake  and  another  against  Willis  Howard  Old- 
acre  and  others  to  foreclose  a  mortgage.    Foreclosure  decreed. 

Charles  P.  Williams,  of  Lyons,  for  plaintiffs. 

H.  Douglass  Van  Duser,  of  Rochester,  for  defendants  Brewster. 

SAWYER,  J.  Prior  to  November  1,  1915,  the  firm  of  AUee  &  Old- 
acre  had  become  indebted  to  defendants  Brewster  upon  a  balance  of 
account  in  the  sum  of  $442.02,  and  upon  that  day  an  attorney,  acting 
for  the  Brewsters,  called  at  the  firm's  store  and  in  their  name  de- 
manded of  the  defendant  WilHs  H.  Oldacre,  who  was  one  of  its  mem- 
bers, immediate  pa3mient  or  security,  stating  that  in  event  such  de- 
mand was  not  complied  with  he  would  sue  them  at  once.  It  appears 
that  he  had  come  prepared  to  take  such  action,  and  had  with  him  at 
the  time  a  summons  for  service.  Some  conversation  was  had  between 
them  as  to  Allee  &  Oldacre  being  able  to  give  an  indorsed  note  for  the 
account,  and  the  attorney  finally  permitted  the  matter  to  stand  over 
until  the  next  day,  to  see  if  that  arrangement  could  be  made.  He 
returned  upon  the  2d  of  November,  when  said  Oldacre,  who  seems 
to  have  been  acting  for  his  firm,  gave  him  a  note,  accpmpanied  by  a 
mortgage  as  collateral  thereto,  for  the  sum  of  $488.84,  payable  to  the 
defendant  Brewster,  and  due  30  days  from  date.  Both  this  note  and 
mortgage  were  signed  and  executed  by  the  said  Willis  Howard  Old- 
acre  and  his  father  and  mother,  the  defendants  John  and  Catherine 
Oldacre.  In  the  course  of  the  second  day's  talk  Mr.  Oldacre  claimed 
that  the  account,  as  presented,  was  not  entirely  correct,  and  the  attor- 
ney stated  that  he  would  upon  his  return  cause  the  matter  to  be  in- 
vestigated, and  if  such  was  the  fact  the  error  would  be  rectified. 
Subsequently,  and  on  November  5th,  he  advised  Mr.  Oldacre  that 
two  items,  together  amounting  to  $46.82,  charged  against  him,  were 
errors,  and  such  amount  had  therefore  been  credited  upon  the  note. 
This  mortgage  was  recorded  in  the  Wayne  county  clerk's  office  upon 
the  4th  day  of  November,  1915. 

[1]  On  or  about  April  1,  1915,  the  defendants  Oldacre  made,  ex- 
ecuted, and  delivered  to  these  plaintiffs  the  mortgage  upon  which  this 
action  is  founded.  Same  was  given  for  a  part  of  the  purchase  money 
of  the  premises  therein  described,  but  was  not  at  the  time  either  ac- 
knowledged or  recorded.  Upon  November  4,  1915,  it  was,  how- 
ever, acknowledged,  and  duly  recorded  the  following  day,  November 
5th.  Both  mortgages  are  upon  the  same  premises,  and  the  only  con- 
troversy in  the  action  is  as  to  which  of  them  is  entitled  to  priority. 
The  position  taken  by  plaintiffs  is  that  the  Brewster  mortgage  was 
given  for  a  pre-existing  debt,  and  is  therefore  subsequent  to  their 
purchase-money  mortgage,  notwithstanding  it  was  first  of  record; 
while  the  defendants  Brewster  assert  that  it  is  founded  upon  another 
and  sufficient  consideration^  namely,  a  valid  and  enforceable  extension 
of  the  time  of  payment  of  the  debt  then  due,  which  they  held  against 
the  firm  of  Allee  &  Oldacre. 

It  does  not  appear  that  it  was  stated  in  precise  and  specific  words 
by  the  attorney  representing  the  defendants  Brewster  that,  if  the  note 
and  mortgage  were  given,  the  time  of  payment  of  the  existing  indebt- 
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edness  would  be  extended  for  30  days.  They  were,  however,  de- 
manding an  immediate  payment  of  the  indebtedness  or  else  security 
therefor,  and  threatening,  in  event  such  demand  was  not  complied 
with,  to  at  once  take  steps  to  enforce  its  collection  by  legal  process. 
It  was  in  response  to  this  demand,  and  only  in  response  thereto,  that 
the  note  and  mortgage  were  given. 

•TThere  eftn  be  no  doubt  that  such  was  the  concurring  Intention  of  both 
parties  to  the  contract  which  they  executed,  and  the  infereiice  would  hardly 
be  more  certain  it  the  contention  had  been  framed  in  words  and  taken  the 
shape  of  an  express  agreement."  Mayer  ▼.  Heidelbach,  123  N.  Y.  332,  25 
N.  E.  416,  9  L.  R.  A.  850. 

No  express  agreement  outside  of  the  given  instrument  is  shown  pro- 
viding for  an  extension  of  time,  but  the  transaction  itself  gives  rise  to 
the  presumption  that  the  agreement  existed  and  there  was  sufficient 
consideration  for  such  agreement  in  the  giving  of  the  mortgage  security. 

That  case  is  discussed  at  length  upon  plaintiff's  brief  herein,  but  it 
seems,  as  the  quoted  excerpts  indicate,  a  conclusive  authority  for  the 
proposition  that  the  intendment  of  the  parties  is  to  be  ascertained  from 
their  act,  and  that  the  note  and  mortgage  in  question  were  offered  as 
an  inducement  to  withhold  the  threatened  legal  proceedings,  and  that 
by  their  acceptance  thereof  the  defendants  Brewster  extended  the 
time  of  payment  of  the  debt  owing  them  by  the  firm  of  Allee  &  Old- 
acre  ;  that  until  the  period  of  extension,  namely,  30  days,  had  expired, 
any  attempt  by  them  to  enforce  its  collection  could  have  upon  that 
ground  been  successfully  resisted  l^  their  debtors.  This  conclusion 
disposes  of  the  controversy  herein  presented,  for  it  is  well  settled  that 
a  creditor,  who  gives  a  valid  extension  of  the  time  of  payment  of  a 
pre-existing  debt  and  takes  a  mortgage  as  security  for  the  same,  is 
thereby  constituted  and  given  the  character  of  a  bona  fide  purchaser 
for  a  valid  consideration,  within  the  making  of  the  recording  act,  and 
the  mortgage  takes  priority  over  a  mortgage  previously  given  by  the 
same  mortgagor  to  another  mortgagee,  which  is  not  recorded  until 
after  the  second  mortgage.  Douglas  v.  Miller,  102  App.  Div.  94,  92 
N.  Y.  Supp.  514;  O'Brien  v,  Fleckenstein,  180  N.  Y.  350,  73  N.  E. 
30,  105  Am.  St  Rep.  768. 

[2]  The  complaint  herein  alleges  in  substance  that  the  Brewster 
mortgage  is  second  and  inferior  to  that  of  plaintiffs,  and  makes  the 
usual  demand  for  foreclosure  judgment  This  is  denied  by  the  an- 
swer, which  sets  up  the  priority  of  the  Brewster  mortgage  and  de- 
mands that  the  complaint  be  dismissed  as  to  the  defendants  Brewster. 
Such  disposition  of  the  issue  would  render  plaintiff's  foreclosure 
practically  valueless,  and  any  purchaser  of  the  property  at  a  sale  herein 
would  necessarily  take  subject  to  the  Brewster  mortgage,  and  at  the 
peril  of  another  and  independent  foreclosure  action,  with  its  attendant 
expense  and  annoyance. 

The  parties  are  all  before  a  court  of  equity  jurisdiction,  and  their 
rights  ought  to  be  finally  and  completely  determined  and  adjusted. 
The  usual  judgment  of  f oreclostire  and  sale  is  therefore  ordered,  same 
to  include  the  following  directions:  From  the  proceeds  are  first  to 
be  paid  the  expenses  thereof,  including  any  unpaid  taxes,  water  rates, 
etc.     Next  there  shall  be  paid  to  plaintiffs,  or  their  attorney,  their 
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taxable  costs  of  this  foreclosure,  same,  however,  not  to  include  trial 
fee  or  disbursements  for  witnesses.  Next  there  shall  be  paid  to  de- 
fendants Brewster  the  amount  of  their  mortgage,  with  its  interest, 
together  with  their  costs  to  be  taxed.  If  parties  do  not  stipulate  the 
amount  due  on  this  mortgage,  further  proofs  may  be  taken.  The 
remainder  of  the  proceeds  shall  be  applied  toward  the  payment  of 
plaintiff's  mortgage,  and,  if  there  shaU  then  remain  a  sui^lus,  sacne 
shall  be  disposed  of  as  provided  by  law. 
Findings  pursuant  to  the  foregoing  may  be  submitted. 


OPPENHEIM  V.  ABBOTT  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.     July  24,  1916.) 

DxscovERY  ^=»37— Statutory  Examination  Before  Trial. 

Where  plaintiff's  testator  had  conveyed  away  valuable  real  property 
for  the  benefit  of  defendant  corporation,  of  which  another  defendant  was 
sole  stockholder,  and  plaintiff  stated  she  did  not  know,  and  had  not  been 
able  to  ascertain,  In  which  way  her  testator  was  to  be  compensated  there- 
for, whether  In  cash,  or  property,  or  both,  plaintiff  was  entitled  to  an 
order  for  examination  of  defendants  before  trial,  without  first  framing 
a  complaint  for  specific  performance,  or  for  money  damages,  or  for  an 
accounting,  although  plaintiff  had  already  begun  two  actions  against 
defendants;  one  to  recover  half  the  stock  of  the  defendant  corporation, 
alleged  to  have  belonged  to  the  testator  at  the  time  of  his  death,  and 
to  have  beeii  paid  for  by  him  In  cash  at  the  time  the  company  was  or- 
ganized, or  shortly  thereafter,  and  the  other  to  recover  the  balance  of 
moneys  alleged  to  have  been  loaned  by  the  testator  to  the  company,  ex- 
tending over  a  period  of  time  from  the  organization  of  the  company  to 
the  death  of  the  testator,  and  only  partly  repaid. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  {  50;   Dec.  Dig. 

Action  by  Bertha  Oppenheim  as  executrix,  against  Katherine  H. 
Abbott  and  another.  On  motion  by  defendants  to  vacate  an  order  for 
their  examination  by  plaintiff  before  trial.    Denied. 

Gilbert,  Lauterstein  &  Gilbert  and  A.  S.  Gilbert,  all  of  New  York 
City,  for  the  motion. 
Dulon  &  Roe,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  question  presented  on  this  motion  is  whether 
an  order  heretofore  obtained  by  the  plaintiff  for  the  examination  of 
the  defendants  ought  to  stand  or  be  vacated.  The  purpose  of  the  ex- 
amination is  to  obtain  information  to  enable  the  plaintiff  to  frame  her 
complaint.  It  is  undisputed  that  the  plaintiff's  testator  conveyed  away 
valuable  property,  and  that  the  benefit. thereof  went,  not  to  him,  but 
to  the  defendant  company,  of  which  the  defendant  Katherine  H.  Ab- 
bott, otherwise  known  as  Katherine  F.  Hargrave,  claims  to  be  the  sole 
stockholder.  Her  contention  seems  to  be  that  the  plaintiff's  testator, 
because  of  his  friendship  for  her,  wished  her  to  have  the  benefit  of 
the  property  in  question.  She  says  that  he  had  given  to  her  corpora- 
tion a  paper  signed  by  him,  in  which  he  stated  that  he  transferred  all  his 
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interest  in  the  property  in  question  ti  her  corporation,  and  she  fur- 
ther says  that  such  paper  was  executed  under  no  understanding  be- 
tween him  and  her,  or  her  company,  and  that  when  he  later  conveyed 
the  propei;ty  he  did  so  without  any  understanding  that  he  should  re- 
ceive any  consideration  whatever  tfierefor. 

Upon  more  careful  examination  I  cannot  find  any  sufficient  founda- 
tion for  the  defendants'  claim  that  the  present  proposed  action  in- 
volves the  same  transactions  as  the  two  actions  already  begun  by  this 
plaintiff  against  them.  One  of  those  actions  is  to  recover  one-half  of 
the  stock  of  the  defendant  company,  alleged  to  have  belonged  to  the 
testator  at  the  time  of  his  death  and  to  have  been  paid  for  by  him  in 
cash  at  the  time  the  company  was  organized,  or  shortly  thereafter. 
The  other  action  is  to  recover  the  balance  of  moneys  alleged  to  have 
been  loaned  by  the  testator  to  the  company,  extending  over  a  period  of 
time  from  the  organization  of  the  company  to  the  death  of  the  testa- 
tor, and  only  partly  repaid.  The  action  now  instituted  seeks  to  recov- 
er for  the  real  estate  conveyed  away  by  the  testator  for  the  benefit  of 
the  defendants.  The  three  causes  of  action  would  thus  appear  to  be 
separate  and  to  arise  out  of  independent  transactions.  The  plaintiff 
states  that  she  does  not  know,  and  has  not  been  able  to  find  out,  in  what 
way  her  testator  was  to  be  compensated  for  the  real  estate  thus  con- 
veyed, whether  in  cash,  or  property,  or  both,  and  therefore  she  does 
not  know  in  "what  form  to  frame  her  complaint — ^whether  for  specific 
performance,  or  for  money  damages,  or  for  an  accounting.  The  words 
of  the  court  in  Hill  v.  McKane,  115  App.  Div.  537,  101  N.  Y.  Supp. 
411,  are  just  in  point,  viz.: 

"It  was  DO  answer  to  plaintlfTs  application  to  say  that  the  plaintiff  should 
first  frame  his  allegations,  either  in  fraud,  or  in  conversion,  or  on  contract, 
or  for  an  accounting.  The  Code  of  Civil  Procedure  gives  the  party  a  right 
to  examine  his  adversary,  or  expected  adversary,  before  the  pleadings  are 
framed." 

Similarly  in  Kastner  v.  Kastner,  53  App.  Div.  293,  294,  65  N.  Y. 
Suppr  756,  the  court  said: 

"It  is  clearly  evident,  therefore,  that,  as  the  plaintiff  is  ignorant  of  any 
of  the  matters  connected  with  the  copartnership  either  before  or  since  the 
death  of  her  intestate,  she  is  entitled  to  have  a  full  and  complete  examina- 
tion of  the  acts  and  doings  of  her  trustees  in  connection  with  the  property 
which  they  hold  in  trust,  to  the  end  that  she  may  be  enabled  so  to  frame 
her  complaint  that  she  may  have  the  relief  that  the  facts  warrant" 

It  may  be  added  that,  not  only  is  it  the  plaintiff's  right  to  have  an 
examination  in  such  a  case,  but  it  is  in  the  public  interest  that  such  an 
examination  be  had,  in  order  to  save  the  time  of  the  courts,  which 
would  be  wasted  if  plaintiffs  in  such  cases  were  compelled  to  bring  ac- 
tions blindly,  and  consequently  to  seek  the  wrong  relief  in  the  first 
instance  in  many  cases. 

The  motion  for  reargtunent  should  be  granted,  without  costs,  and 
the  motion  to  vacate  denied,  with  $10  costs.    Settle  order  on  notice. 
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(96  Misc.  B^.  85^ 

SOUTHERN  LEASING  CO.  Y.  WILLIAMS,  Cknnmissioner  of  Water  Supply* 
Gas,  and  Electricity  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    July  24,  1916.) 

1.  Municipal  Cobporations  ^=s>993(1) — ^Injunction— Bleotbic  Sign. 

Where  a  lessee  of  premises  and  the  owner  of  a  sign  erected  on  the 
roof  thereof  had  secured  the  approval  of  the  superintendent  of  buildings 
to  a  plan  according  to  which  the  sign  might  be  built  to  a  height  of  141 
feet,  but  had  not  acted  on  such  plan  before  an  ordinance  limited  the 
height  of  sign  structures  on  roofs  to  75  feet,  and  where  the  assignee 
of  the  lessee's  rights  increased  the  height  of  the  sign  to  about  135  feet, 
and  was  constructing  on  it  an  electric  illuminating  sign  in  violation  of 
law,  the  commissioner  of  water  supply,  gas,  and  electricity,  would  be 
enjoined  pendente  lite,  on  a  taxpayer's  motion,  from  issuing  a  permit  or 
certificate  of  inspection  for  the  sign. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  | 
2158;   Dec.  Dig.  <©==>993(1).] 

2.  Mandamus  ^=>99—Gbounds— Official  Acts. 

Mandamus  against  the  defendant  commissioner  will  not  lie,  since  the 
purpose  of  the  proceeding  was  not  to  compel  him  to  do  something  that 
he  ought  to  do,  but  to  prevent  htm  from  doing  something  that  he  ou^t 
not  to  do. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent.  Dig.  §  143;  Dec. 
Dig.  <©=>99.] 

3.  Municipal  Cobpobations  ^=»993(1) — Injunction— Illegal  Signs. 

That  the  superintendent  of  buildings  in  New  York  has  been  ordered 
to  reduce  an  unlawful  electric  sign  on  a  building  to  legal  hei^t  is  no 
bar  to  suit  to  enjoin  commissioner  of  electricity  from  granting  permit 
to  erect  such  sign. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
i  2158 ;   Dec.  Dig.  <e=5>993(l).] 

Motion  by  the  Southern  Leasing  Company  to  continue  an  injunction 
pendente  lite  against  Willianl  Williams,  Commissioner  of  Water  Sup- 
ply, Gas,  and  Electricity  of  the  City  of  New  York,  the  Mecca  Realty 
Company,  and  the  O.  J.  Gude  Company,  New  York.    Motion  grafted. 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Hitchings  &  Burdick,  of  New  York  City,  for  defendant  O.  J.  Gude 
Co.,  N.  Y. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (William  J.  Mil- 
lard, Asst.  Corp.  Counsel,  and  John  P.  Morris,  both  of  New  York 
City,  of  counsel),  for  defendant  Williams. 

GIEGERICH,  J.  The  plaintiff  as  a  taxpayer  seeks  to  continue  an 
injunction  pendente  lite  against  the  defendant  Williams,  restraining 
him  as  commissioner  of  water  supply,  gas,  and  electricity  of  the  city 
of  New  York,  from  issuing  a  permit  or  certificate  of  inspection  for 
an  electric  illuminating  sign  to  be  placed  upon  a  structure  erected  upon 
the  roof  of  a  building  on  West  Forty-Eighth  street,  in  the  borough 
of  Manhattan,  city  of  New  York.  When  the  action  was  commenced, 
and  when  the  order  to  show  cause,  containing  a  temporary  injunction, 
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was  obtained,  last  March,  the  said  Williams  was  the  sole  defendant. 
Since  then  the  Mecca  Realty  Company  and  the  O.  J.  Gude  Company, 
N.  Y.,  have  been  joined  as  defendants. 

The  complaint  alleges  that  the  defendant  the  Mecca  Realty  Com- 
pany is  the  lessee  of  the  premises  In  question  and  the  owner  of  the 
sign  erected  on  the  roof  thereof,  and  tfiat  the  O.  J.  Gude  Company, 
N.  Y.,  is  the  assignee  of  the  Mecca  Realty  Company's  rights  in  the 
sign;  tl^t  on  May  26,  1914,  the  board  of  aldermen  of  the  city -of  New 
York  passed  an  ordinance  limiting  the  height  of  sign  structures  on 
roofs  to  75  feet,  which  ordinance  was  approved  by  the  mayor  of  the 
city  of  New  York  on  May  29,  1914;  that  previous  to  the  said  last- 
mentioned  date,  and  on  the  17th  day  of  February,  1914,  the  Mecca 
Realty  Company  had  secured  approval  by  the  superintendent  of  build- 
ings of  a  plan  according  to  which  the  sign  in  question  was  to  be  raised 
to  a  height  of  141  feet;  that  the  Mecca  Realty  Company,  up  to  the 
29th  day  of  May,  1914,  had  not  acted  upon  its  aforesaid  plan,  and 
thereafter  assigned  its  rights  thereto  to  the  O.  J.  Gude  Company, 
N.  Y.;  that  thereafter,  and  on  or  about  January  1,  1915,  the  defend- 
ant the  O.  J.  Gude  Company,  N.  Y.,  proceeded  to  increase  the  height 
of  the  sign,  and  that  at  the  time  of  the  complaint,  which  is  verified  on 
the  17th  day  of  March,  1916,  it  had  increased  the  height  of  the  sign 
to  almost  135  feet ;  and  that  the  O.  J.  Gude  Company,  N.  Y.,  is  con- 
structing upon  said  structure  an  electric  illuminating  sign  in  violation 
of  law.  The  complaint  also  sets  forth  provisions  of  the  Code  of  Ordi- 
nances of  the  city  of  New  York  forbidding  the  supply  of  electric  cur- 
rent to  any  wiring  or  appliances  in  any  building  until  a  certificate  of 
inspection  shall  have  been  issued  by  the  commissioner  of  water  sup- 
ply, gas,  and  electricity. 

From  the  affidavit  submitted  on  behalf  of  the  O.  J.  Gude  Company, 
N.  Y.,  now  a  defendant,  and  verified  on. the  15th  day  of  July,  1916, 
it  appears  that  since  the  order  to  show  cause  herein  was  granted  the 
Court  of  Appeals  has  handed  down  a  decision  affirming  an  order  of 
the  Appellate  Division,  and  declaring  that  the  sign  in  question  as  en- 
larged is  illegal  and  unlawful,  and  ordering  said  sign  to  be  reduced  to 
the  height  of  85  feet ;  the  said  order  having  been  obtained  in  a  pro- 
ceeding brought  against  Alfred  Ludwig,  as  superintendent  of  buildings 
of  the  borough  of  Manhattan,  city  of  New  York,  for  a  peremptory 
writ  of  mandamus. 

[1,  2]  On  behalf  of  the  defendants,  it  is  insisted  that  the  order  thus 
procured  renders  it  unnecessary  that  any  injunction  should  issue. 
Reliance  is  placed  by  them  upon  the  decision  of  the  Court  of  Appeals 
in  Southern  Leasing  Co.  v.  Alfred  Ludwig  et  al.,  217  N.  Y.  100,  111 
N.  E.  470;  but  that  decision  only  held  that  since  the  legal  remedy 
of  mandamus  was  available  against  that  defendant  as  superintendent 
of  buildings  to  compel  him  to  perform  his  duty  and  remove  the  un- 
lawful structure,  and  since  that  legal  remedy  was  adequate,  an  action 
in  equity  would  not  lie  to  restrain  him  from  not  abating  the  nuisance. 
It  is  manifest  that  the  present  case  is  not  at  all  parallel  with  the  case 
just  referred  to,  because  here  the  remedy  of  mandamus  against  the 
defendant  commissioner  is  not  available.    The  purpose  of  this  action 
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IS,  not  to  compel  him  to  do  something  that' he  ought  to  do,  but  to 
prevent  him  from  doing  something  that  he  ought  not  to  do.  The  fact 
that  one  public  official  has  been  directed  by  an  order  in  mandamus 
to  remove  a  certain  structure  does  not  render  wholly  superfluous  an 
action  of  injunction  against  another  public  official  having  wholly  sep- 
arate functions,  to  prevent  that  official  performing  some  act  whicH 
might  further  complicate  the  situation.  In  Altschul  v.  Ludwig,  216 
N.  Y.  459,  468,  111  N.  E.  216,  219,  the  Court  of  Appeals  sai4: 

"The  erection  of  a  theater,  In  violation  of  those  provisions  of  the  Building 
Code  which  were  designed  to  secure  the  safety  of  the  public  and  to  afford 
protection  from  fire  is  a  public  nuisance,  which  could  be  restrained  by  the 
public  authorities,  and  as  the  granting  of  a  permit  to  erect  such  a  building 
is  also  an  illegal  official  act,  it  may  be  restrained  in  a  taxpayer's  action." 

[3]  Objection  is  also  made  on  behalf  of  the  defendants  that  it  is 
not  shown  that  the  action  sought  to  be  restrained  is  threatened  and  im- 
minent, but  imder  the  circumstances  I  think  in  the  public  interests 
the  injunction  ought  to  be  allowed.  The  issuance  of  such  an  injunc- 
tion will  have  the  advantage  of  relieving  the  commissioner,  as  a  public 
officer,  of  the  responsibility  of  determining  whether  or  not  he  should 
issue  such  a  permit  or  certificate,  in  case  he  should  be  applied  to  for 
such  a  certificate,  and  it  should  be  insisted  that  he  comply  upon  the 
ground  that  the  electric  appliances  of  the  proposed  sign  are  in  con- 
formity with  the  rules  and  regulations  governing  such  things. 

The  motion  is  granted,  with  $10  costs.  The  plaintiflF  will  be  re- 
quired to  give  security  in  an  amount  to  be  determined  upon  the  settle- 
ment of  the  order.    Settle  order  on  notice. 


SINGER  V.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Court,  Special  Term,  New  York  County.    July,  1916.) 

1.  Interpleadkr  ^=>6 — Grounds  of  Relief. 

An  order  of  Interpleader  may  be  granted,  where  two  or  more  persons 
have  preferred  a  claim  for  the  same  thing  against  the  appUcant,  who 
has  no  beneficial  Interest  in  the  thing  claimed,  and  cannot  determine 
without  hazard  to  himself  to  which  of  the  rival  claimants  it  belongs; 
there  being  no  collusion  between  him  and  any  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Interpleader,  Cent.  Dig.  §  6 ;  Dec.  Dig. 

2.  Interpleader   ^=5>8(2)— Showing    of    Reasonabia    Basis    for   Claims — 

Statute. 

That  there  is  a  reasonable  basis  for  the  conflicting  claims  to  the  prop- 
erty is  all  that  is  required  to  be  shown  by  the  applicant  for  a  motion 
for  interpleader,  pursuaut  to  Code  Civ.  Proc.  §  820. 

[Ed.  Note.— For  other  cases,  see  Interpleader,  Cent.  Dig.  §§  9,  11 ;  Dec 
Dig.  <©=>8(2).] 
3..  Interpleader  ^=>11— Propriety  of  Remedy— Life  Insurance  Company. 

Where  a  life  insurance  company  admits  its  liability  for  the  amount  of 
a  loss  as  adjusted,  and  is  only  desirous  of  having  determined  which 
party,  of  rival  claimants,  is  rightfully  entitled  thereto,  the  company's 
motion  for  interpleader  will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent  Dig.  SS  13-34 ;  Dec. 

r^g.  <g=>ii.] 

^=:9For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Action  by  David  E.  Singer  against  the  New  York  Life  Insurance 
Company.    On  defendant's  motion  for  interpleader.    Motion  granted. 

Jerome  A.  Strauss,  of  New  York  City  (George  Edwin  Joseph  and 
Jerome  A.  Strauss,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

James  H.  Mcintosh,  of  New  York  City  (Ralph  Freeman,  of  New 
York  City,  of  counsel),  for  defendant. 

Philips,  Mahoney  &  Wagner,  of  New  York  City,  (Jeremiah  T.  Ma- 
honey  and  Vincent  L.  Leibell,  both  of  New  York  City,  of  counsel),  for 
interpleader  Kobre  Assets  Corp. 

GIEGERICH,  J.  The  defendant  applies,  pursuant  to  the  provisions 
of  section  820  of  Uie  Code  of  Civil  Procedure,  for  an  order  authorizing 
it  to  pay  into  court  the  amount,  with  interest,  claimed  on  a  certain 
policy  of  life  insurance  written  by  it  on  the  life  of  one  Max  Kobre, 
and  payable  at  his  death  to  Sarah  Kobre,  the  wife  of  the  insured,  as 
beneficiary  under  the  policy  and  substituting  Eugene  Lamb  Richards, 
as  receiver  in  bankruptcy  for  Max  Kobre  and  Sarah  Kobre,  and  also 
the  Kobre  Assets  Corporation,  as  defendants  in  its  place  and  stead. 

The  plaintiff  is  the  only  one  of  the  rival  claimants  who  opposes  the 
application.  It  appears  from  the  affidavits  upon  which  the  motion  is 
based  that  the  plaintiff,  the  said  Eugene  Lamb  Richards,  as  such  re-» 
ceiver,  and  the  Kobre  Assets  Corporation,  each  has  and  makes  claim 
to  the  proceeds  of  said  policy,  and  each  denies  the  claim  of  the  other 
and  demands  payment  of  the  same ;  that  the  respective  claims  of  the 
plaintiff  on  the  one  hand,  and  said  Richards,  as  receiver,  and  said 
Kobre  Assets  Corporation,  on  the  other  hand,  have  been  made  with- 
out collusion  of  the  defendant  company  with  either  or  any  of  them ; 
that  the  defendant  company  does  not  now  have,  nor  has  it  ever  had 
or  claimed,  any  right,  title,  or  interest  in  or  to  the  proceeds  of  said  in- 
surance or  any  part  thereof ;  that  the  defendant  does  not  know,  nor 
can  it  ascertain,  which  of  said  rival  claimants  is  entitled  to  the  pro- 
ceeds of  said  policy,  and  cannot,  without  hazard  to  itself,  undertake 
to  decide  as  to  the  validity  or  superiority  of  said  conflicting  claims 
of  said  claimants,  and  that  it  is  not  willing  to  take  the  risk  of  so  doing. 
[1]  These  allegations  bring  the  case  squarely  within  all  the  require- 
ments upon  which  an  order  of  interpleader  may  be  granted,  which 
are  as  follows:  (1)  That  two  or  more  persons  have  preferred  a  claim 
against  the  applicant ;  (2)  that  they  claim  the  same  thing ;  (3)  that  the 
applicant  has  no  beneficial  interest  in  the  thing  claimed;  (4)  that  he 
cannot  determine,  without  hazard  to  himself,  to  which  of  the  rival 
claimants  the  thing  belongs ;  (5)  and  that  there  is  no  collusion  between 
him  and  any  of  the  parties.  Crane  v.  McDonald,  118  N.  Y.  648,  654, 
23  N.  E.  991.  In  the  case  just  cited,  the  court,  at  page  655  of  118  N. 
Y.,  at  page  992  of  23  N.  E.,  said : 

"It  was  not  necessary  for  the  plaintiff  to  decide,  at  his  peril,  either  close 
questions  of  fact  or  nice  questions  of  law ;  but  It  was  sufficient  if  there  was 
a  reasonable  doubt  as  to  which  claimant  the  debt  belonged.  When  a  person, 
without  collusion,  Is  subjected  to  a  double  demand  to  pay  an  acknowledged 
debt,  it  is  the  object  of  a  bill  of  Interpleader  to  relieve  him  of  the  risk  of  de- 
ciding who  Is  entitled  to  the  money.  If  the  doubt  rests  upon  a  question  of 
fact  that  is  at  all  serious,  it  is  obvious  that  the  debtor  cannot  safely  decide 
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it  for  himself,  because  it  might  be  decided  the  other  way  upon  an  actual  trial, 
while,  if  it  rests  upon  a  question  of  law,  as  was  said  in  Dorn  v.  Fox,  61  N. 
Y.  270,  *80  long  as  a  principle  is  still  under  discussion,  ♦  ♦  •it  would 
seem  fair  to  hold  that  there  was  sufficient  doubt  and  hazard  to  justify  the 
protection  which  is  afforded  by  the  beneficent  action  of  interpleader/  " 

In  Natowitz  v.  Independent  Order  Ahawas  Israel,  149  App.  EHv. 
607,  133  N.  Y.  Supp.  1065,  there  were  two  claimants,  one  of  whom 
brought  an  action  in  this  court  and  the  other  in  the  Municipal  Court 
of  the  City  of  New  York.  The  defendant  in  the  Supreme  Court  ac- 
tion moved  to  interplead  the  claimant  in  the  Municipal  Court,  and  the 
court  at  Special  Term  denied  its  application,  but  the  Appellate  Division 
reversed  tiie  order  and  granted  the  motion,  saying,  at  pages  608  and 
609,  of  149  App.  Div.  at  page  1066,  of  133  N.  Y.  Supp. : 

"The  facts  set  out  in  the  papers  used  upon  the  motioQ  bring  the  case 
squarely  within  the  provisions  of  section  820  of  the  CJode  of  Civil  Procedure, 
which  provides  that,  where  an  action  has  been  brought  to  recover  upon  a  con- 
tract, a  defendant,  at  any  time  before  answer,  on  proof  by  affidavit  that  a 
person  not  a  party  to  the  action  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him,  may  apply  to  the  court,  upon 
notice  to  that  person  and  the  adverse  party,  for  an  order  to  substitute  tliat 
person  in  his  place  and  to  discharge  him  from  liability  to  either,  on  his  pay- 
ing into  court  the  amount  of  the  debt.  There  is  nothing  to  indicate  that  the 
defendant,  in  making  the  motion,  did  not  act  in  entire  good  faith  or  that  it  Is 
in  any  way  in  collusion  with  the  plaintiff.  Pouch  y.  Prudential  Ins.  Co.,  146 
App.  Div.  612  [131  N.  Y.  Supp.  376],  and  St.  John  v.  Union  Mutual  Life  Ins. 
Co.,  132  App.  Div.  515  [117  N.  Y.  Supp.  1077],  are  directly  in  point" 

[2]  The  plaintiff  urges  that  the  claims  of  Richards,  as  receiver,  and 
of  the  Kobre  Assets  Corporation,  are  wholly  without  foundation. 
The  affidavits  submitted  upon  this  motion,  however,  satisfy  me  that 
there  is  a  reasonable  basis  for  those  claims,  and  that  is  all  that  is  re- 
quired to  be  shown  by  the  applicant  upon  a  motion  of  this  character. 
Crane  v.  McDonald,  supra;  Pouch  v.  Prudential  Ins.  Co.,  204  N.  Y. 
281,  97  N.  E.  731,  Ann.  Cas.  1913C,  1191 ;  Grell  v.  Globe  &  Rutgers 
Fire  Ins.  Co.,  55  App.  Div.  612,  67  N.  Y.  Supp.  253.  As  was  said  by 
the  court  in  Pouch  v.  Prudential  Ins.  Co.,  supra,  204  N.  Y.  286,  97 
N.  E.  733,  Ann.  Cas.  1913C,  1191: 

"The  courts  of  this  state  other  than  this  court  have  also  with  substantial 
unanimity  held  that  it  is  necessary  to  sustain  an  action  of  interpleader  or  a 
motion  under  the  Code  to  show  that  the  alleged  claims  have,  or  in  case  of  a 
motion  the  claim  of  a  third  person  has,  some  reasonable  basis  on  which  to 
rest.  While  it  has  never  been  held  that  it  is  necessary  to  sustain  an  inter* 
pleader  to  show  that  a  claimant  will  probably  succeed  in  establishing  his 
claim,  a  mere  assertion  of  claim  by  another  without  alleging  anything  what- 
ever on  which  to  base  it  is  not  enough." 

[3]  As  already  stated,  the  defendant  has  no  interest  in  the  contro- 
versy between  the  rival  claimants  to  the  proceeds  of  the  policy,  and  it 
claims  no  interest  in  the  fund.  No  sufficient  reason  has  been  shown 
why  the  claimants  to  the  fund  should  not  litigate  their  several  claims 
among  themselves  without  putting  the  defendant  to  further  trouble 
and  expense.  In  this  situation  the  remarks  of  the  court  in  Grell  v. 
Globe  &  Rutgers  Fire  Ins.  Co.,  supra,  55  App.  Div.  at  page  613,  67 
N  Y.  Supp.  at  page  254,  are  very  applicable : 
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"Where,  as  here,  It  admits  its  liability  for  the  amount  of  the  loss  as  ad- 
Justed,  and  is  only  desirous  of  having  determined  the  party  rightfully  entitled 
thereto,  and  where  two  different  persons  are  contending  for  the  same  fund,  in 
two  separate  actions  against  the  company,  there  is  no  reason  why  it  should 
be  put  to  the  expense  and  trouble  of  two  lawsuits,  when  the  title  to  the  fund 
can  be  litigated  between  the  contending  parties  without  the  presence  of  the 
company." 

The  motion  for  interpleader  should  therefore  be  granted.  Settle 
order  on  notice. 


a74  App.  Div.  491) 

EICHABDSON  v.  STEUBEN  COUNTT, 
(Supreme  Court,  Appellate  Dlyislon,  Fourth  Department.     June  15^  1916.) 

1.  Pbincipal  and  Surety  ^=>171— Rkcoveby  op  Money  Paid  by  Mistake- 

Failure  TO  Investigate. 

Where  the  surety  upon  the  bond  of  a  private  bank  to  the  county 
treasurer,  when  demand  was  made  upon  him  to  make  good  the  loss  of 
the  county  through  failure  of  the  bank,  a  county  depository,  failed  to 
make  investigation  to  ascertain  the  facts  relating  to  the  ownership  of  the 
hank  by  a  partnership  and  that  one  of  the  partners  had  died,  his  failure 
to  make  such  investigation  did  not  bar  his  maintaining  an  action  against 
the  county  to  recover  money  paid  under  misapprehension  to  extinguish 
the  supposed  liability. 

[Ed.  Note. — ^For  other  cases,  sQe  Principal  and  Surety,  Cent.  Dig.  SS 
491-493;  Dec.  Dig.  <©=>171.] 

2.  Principal  and  Surety  ^=:»102— Surety  ov  Pastnsrship^Liability  fob 

Debts  Contracted  After  Change  in  Personnel. 

One  who  stands  as  a  surety  for  a  copartnership  cannot  be  held  upon 
his  obligation  for  debts  contracted  after  a  change  in  the  personnel  of 
the  firm. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §{ 
181-185;   Dec.  Dig.  <S=»102.] 

8.  Principal  and  Surety  ^=^102 — ^Partnebship  as  PbinoipaL"-Oontinuing 
Guaranty. 

Where  a  contract  of  suretyship  having  a  partnership  as  principal  so 
specifically  provides,  it  will  be  held  to  be  a  continuing  guaranty,  and  to 
survive  changes  in  its  principal's  firm. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§ 
181-185 ;    Dec.  Dig.  <e=>102.] 

4.  Evidence  <^=»461(1) — Partnership  as  Principal— Continuing  Guaranty 

— Intention. 

Where  a  contract  of  suretyship  having  a  partnership  as  principal  is 
ambiguous  in  its  terms,  recourse  may  be  had  to  the  surrounding  circum- 
stances to  ascertain  the  Intention  of  the  parties  as  to  whether  the  con- 
tract should  be  a  continuing  guaranty  and  survive  changes  in  the  prin- 
dpal's  firm. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  2129 ;  Dec.  Dig. 
<&=»461(1),] 

5.  Principal  and  Surety  «=>102— Surety  for  Partnership— Death  of  Part- 

ner. 

The  undertaking  executed  to  the  county  treasurer  for  the  security 
of  his  ofiSdal  deposits  in  a  bank  owned  by  a  partnership  and  designated 
as  a  county  depository  did  not  continue  in  force  beyond  the  existence  of 
the  Identical  firm  owning  the  bank  for  which  it  was  given,  and  death 
of  a  partner  released  the  surety  from  liability  for  losses  accruing  there- 

4=»For  other  cases  see  same  topic  ft  KE  Y-NUMBBR  In  all  Key-Numbered  Digests  ft  lodezes 
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after,  In  the  absence  of  ambiguity,  or  specific  words  to  show  that  tfa^ 
parties  Intended  a  contract  of  suretyship,  having  a  partnership  as  prin- 
cipal, should  survive  change  in  the  partnership  and  inure  to  the  benefit 
of  the  new  firm  as  well  as  the  old. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  |f 
181-185;   Dec  Dig.  <S=»102.] 

Appeal  from  Trial  Term,  Steuben  County, 

Action  by  Clinton  W.  Richardson  against  the  County  of  Steuben. 
Judgment  directed  for  plaintiff,  with  interest  from  the  commencement 
of  the  action,  and  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Sawyer,  J.,  at  Trial  Term : 

In  the  year  1849  one  George  W.  Hallock  established  a  private  bank  at  Bath, 
N.  Y.,  which  was  thereafter  continuously  conducted  under  the  name  of  the 
George  W.  Hallock  Bank  until  May  31,  1912.  when  it  was  closed  and  its 
owners  shortly  afterwards  adjudged  to  be  bankrupts.  Mr.  Hallock  died  in 
the  year  1895,  and,  following  his  death,  the  bank  was  owned  and  conducted 
by  his  wife,  Mary  H.  Hallock,  and  his  son,  William  N.  Hallock,  as  copartners. 
After  the  death  of  William  H.  Hallock,  which  occurred  the  7th  day  of  April, 
1908,  his  place  in  the  business  was  taken  by  his  son,  William  N.  Hallock, 
who,  with  Mary  H,  Hallock  as  a  partner,  continued  therein  until  Mrs.  Hal- 
lock's  death  upon  the  21st  day  of  July,  1910.  Thereafter  the  bank  was  car- 
ried on  by  William  N.  Hallock  individually  until  about  the  1st  of  June,  1911, 
when  his  mother,  Louise  N.  Hallock,  the  widow  of  William  H.  Hallock,  be- 
came a  partner  therein,  and  as  so  constituted  it  remained  until  its  failure  in 
May,  1912.  WhUe  this  bank  was  generally  understood  to  belong  to  the  Hal- 
lock family,  no  outsider  appears  to  have,  after  the  death  of  George  W.  Hal- 
lock, known  which  particular  ones  of  the  family  were  its  owners,  nor  whether 
It  was  a  corporation,  a  copartnership,  or  an  Individual  enterprise.  So  closely 
did  the  members  of  this  family  keep  their  private  concerns  that  even  trusted 
employes,  who  had  been  in  the  bank  many  years,  were  in  ignorance  of  the 
facts.  From  the  beginning  to  the  end  of  the  business  transactions  in  this 
bank  there  was  no  apparent  change  whatever,  no  suspension,  no  notice  of  dis- 
solution, nothing  to  indicate  to  the  public  that  any  change  at  any  time  had 
taken  place  until  its  career  was  finally  ended. 

Shortly  prior  to  January  24,  1910,  Mr.  William  G.  Masterman,  who  was 
county  treasurer  of  the  defendant  county,  designated  it  as  one  of  his  deposi- 
tories, and  upon  that  day  it,  by  the  name  of  George  W.  Hallock  Bank,  made 
and  executed  to  him  an  undertaking  for  the  security  of  his  official  deposits, 
upon  the  precise  conditions  prescribed  by  section  145  of  the  County  Law 
(Consol.  Laws,  c.  11),  which  undertaking  plaintiff  and  one  George  W.  Peck 
signed  as  sureties.  After  its  approval  by  the  proper  authorities  various 
transactions  were  had  by  the  county  treasurer  with  the  bank,  so  that  upon 
the  death  of  Mrs.  Mary  H.  Hallock  the  next  July  there  remained  with  it  on 
deposit  a  balance  of  about  |2,000  of  county  moneys.  Following  her  death, 
and  between  then  and  the  failure  of  the  bank  in  May,  1912,  its  business  re- 
lations with  the  county  treasurer  continued,  with  the  result  that  these  de- 
posits were  entirely  withdrawn;  but  by  reason  of  other  and  subsequent  de- 
posits the  bank,  when  it  closed,  had  become  indebted  to  defendant  upon  its 
treasurer's  deposits,  including  interest,  in  the  sum  of  $6,081.99.  After  the 
failure  of  the  bank,  and  upon  June  4,  1912,  Mr.  Masterman,  as  such  treasurer, 
served  a  notice  upon  plaintiff,  and  his  cosurety,  in  which  he  stated  to  them 
that  they  were  liable  upon  the  undertaking  in  question  for  such  remaining 
deposits,  and  demanded  payment.  Shortly  thereafter  plaintiff  paid  to  him 
the  sum  of  $3,041  in  settlement  of  his  supposed  liability,  taking  in  exchange 
an  assignment  of  an  imdivided  one-half  of  the  county's  claim  against  the 
bankrupt  estate,  which  moneys  were  duly  and  properly  turned  over  by  Mr. 
Masterman  to  defendant.  Plaintiff  now  seeks  to  recover  the  moneys  so  paid, 
upon  the  theory  that  the  payment  was  made  under  a  mistake  of  fact,  and 
without  knowledge  that  the  death  of  Mrs.  Mary  H.  Hallock  had  dissolved  the 
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copartnership  then  owning  the  bank,  and  therefore  terminated  his  liability, 
except  for  moneys  then  on  deposit. 

[1]  That  neither  Mr.  Masterman  nor  the  plaintiff  knew  that  Mrs.  Mary  H. 
Hallock  had  been  a  partner  In  the  banking  firm  until  long  after  Its  failure, 
and  that  both  of  them  were  Ignorant  of  the  fact  that  her  death  may  have 
ended  the  obligation  of  the  sureties  to  the  undertaking,  Is  undisputed,  and 
that  the  payment  was  made  In  the  mutual  supposition  of  both  of  them  that 
nothing  had  occurred  since  its  making  and  delivery  to  release  plaintiff  from 
his  liability  for  the  deposits  owing  at  the  time  of  the  failure  Is  clearly  shown. 
It  Is  quite  likely  that  after  the  demand  was  made  upon  him  plaintiff  could, 
by  reasonable  inquiry,  have  ascertained  the  true  situation  of  affairs,  and  re- 
sisted payment  upon  the  same  ground  he  now  rests  upon.  His  failure  to 
make  such  InTestigation  does  not,  however,  operate  as  a  bar  to  the  main- 
tenance of  this  action.  Lawrence  v.  Am.  Nat'l  Bank,  54  N.  Y.  432;  Hatha- 
way V.  County  of  Delaware,  185  N.  Y.  368,  78  N.  B.  153,  13  L.  R.  A.  (N.  S.) 
273,  113  Am.  St.  Rep.  909. 

[2]  The  general  rule  that  one  who  stands  as  a  surety  for  a  copartnership 
cannot  be  held  upon  his  obligation  for  debts  contracted  after  a  change  In  the 
personnel  of  the  firm  Is  too  well  established  to  require  comment  or  citation 
of  authority,  and  Is  fully  recognized  by  the  learned  counsel  for  the  defend- 
ant. The  action  Is,  however,  defended  upon  the  theory  that  the  undertaking 
In  question,  reciting,  as  It  does,  that  It  Is  given  to  secure  deposits  in  the 
George  W.  Hallock  Bank,  and  being  executed  by  the  bank  In  that  name  by 
W.  M.  Hallock,  cashier,  and  nowhere  referring  to  the  copartnership  of  Mary 
H.  Hallock  and  William  N.  Hallock,  then  Its  owner,  is  to  be  construed  as  a 
continuing  security  for  the  bank  as  an  Institution ;  that  the  rule  of  strlctls- 
simi  juris  under  which  such  obligations  are  ordinarily  construed  Is  not  ap- 
plicable, for  the  reason  that,  as  it  stands,  the  Instrument  of  suretyship  is  am- 
biguous, and  Is  therefore  to  be  given  the  construction  most  favorable  to 
the  rights  of  the  county,  whose  money  has  been  deposited  upon  It?  faith. 
Smith  Y.  MoUeson,  148  N.  Y.  241,  42  N.  E.  660;  Gamble  v.  Guneo,  21  App. 
Dlv.  413,  47  N.  Y.  Supp.  548.  If  this  contract  Is  to  be  held  as  an  exception 
to  the  general  rule  above  noted,  it  must  be  upon  the  strength  of  two  English 
cases:   Barclay  v.  Lucas,  1  Term  Rep.  292;   Metcalf  v.  Bruin,  12  East,  400. 

Of  these  Barclay  v.  Lucas  was  decided  by  the  Court -of  King's  Bench  In  1786, 
and  Is  better  known  than  Metcalf  v.  Bruin,  decided  by  the  same  court  in  1810. 
A  slight  difference  in  the  facts  of  the  latter  case  also  tends  to  weaken  Its  au- 
thority upon  the  proposition  here  advanced.  Barclay  v.  Lucas  has  been  often 
discussed,  both  by  the  courts  and  text-book  writers,  and  while  It  has  never, 
so  far  as  I  can  ascertain,  been  expressly  overruled,  it  has  been  constantly 
criticized  and  distinguished  by  the  courts  both  In  England  and  In  this  state. 
The  contract  there  under  consideration  was  one  guaranteeing  the  honesty  of 
a  person  who  was  to  be  taken  into  the  service  of  the  firm  of  J.  Barclay  & 
Co.,  private  bankers,  "as  a  clerk  In  the  shop  and  counting  house,"  and  the  de- 
cision turned  upon  the  Intendment  of  the  parties,  as  determined  from  the  cir- 
cumstances surrounding  the  making  of  the  contract.  Whatever  weight  as  a 
precedent  this  holding  may  have  upon  a  similar  state  of  facts,  it  can  have  no 
controlling  force  here.  As  was  said  by  Mr.  Justice  Barrett:  "The  wide  dif- 
ference between  such  a  case  and  that  of  a  guaranty  for  the  house  of  a  prin- 
cipal debtor  is  apparent.  In  the  latter  case  *the  house'  could  not,  without 
an  express  stipulation  to  that  effect,  well  be  supposed  to  mean  the  same 
house,  however  the  individual  partners  might  change,  and  the  guarantor's  re- 
sponsibility must  have  been  understood  to  end  when  the  person  for  whom 
he  agreed  to  be  responsible  ceased  to  constitute  the  house."  Burch  v.  De 
Rivera,  53  Hun,  371,  6  N.  Y.  Supp.  206. 

It  may  be  said  that  the  language  quoted,  because  of  the  fftcts  there  pre- 
sented, was  a  statement  obiter;  but  it  nevertheless  expresses  what  seems 
to  me  the  true  limitation  of  i  Barclay  v.  Lucas,  and  its  distinction  from  that 
then  under  consideration  as  well  as  that  now  at  bar.  Here  the  obligation  Is 
not  to  secure  to  the  George  W.  Hallock  Bank,  as  such,  the  honesty  of  a  pro- 
spective employ^,  or  even  payment  to  it  of  another's  Indebtedness,  but  is  a 
guaranty  to  the  defendant  and  its  county  treasurer  for  the  George  W.  Hal- 
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lock  Bank  as  a  principal  debtor.  With,  us  it  has  never  been  b^d  by  the 
courts  that  a  guaranty  under  an  institutional  name  continued  in  force  beyond 
the  existence  of  the  identical  firm  for  which  it  was  given,  and  I  do  not  deem 
Barclay  v.  Lucas,  running,  as  it  does,  counter  to  our  entire  policy,  a  sufficient 
warrant  for  so  doing. 

[3, 4]  It  is  undoubtedly  true  that,  where  such  a  contract  so  spedflcally  pro- 
vides, it  will  be  held  to  be  a  continuing  guaranty,  and  to  survive  changes  in 
its  principars  firm;  and  it  is  equally  true  that,  where  such  a  contract  is 
ambiguous  in  its  terms,  recourse  may  be  had  to  the  surrounding  circum- 
stances for  ascertainment  of  the  intention  of  the  parties.  Bennett  v.  Draper, 
139  N.  Y.  266,  34  N.  E.  791;  Gamble  v.  Ouneo,  21  App.  Div.  413,  47  N.  Y. 
Supp.  548.  This  undertaking  contains,  however,  no  specific  provision  for 
changes  in  the  business  composition  of  the  George  W.  Hallock  Bank,  nor 
does  there  appear  upon  its  face  any  ambiguity  as  to  the  intendment  of  its 
makers.  They  are  presumed  under  the  law  of  our  jurisdiction  to  have  had 
in  contemplation  the  George  W.  Hallock  Bank  as  then  constituted,  namely, 
William  N.  Hallock  and  Mary  H.  Hallock  doing  business  as  copartners  un- 
der that  name. 

[5]  The  earnest  diligence  of  counsel  has  brought  to  my  attention  many 
cases  bearing  upon  this  general  subject  of  surety's  liability.  AU  have  been 
carefully  examined,  but  need  not  here  be  specifically  referred  to.  It  is  suf- 
ficient to  say  that  together  they  establish  the  law  of  this  state  to  be  as  above 
stated,  namely,  that  in  the  ahsence  of  ambiguity  or  specific  words  to  show 
that  the  parties  intended  it  should  survive  change  in  the  partnership  and 
inure  to  the  benefit  of  the  new  firm  as  well  as  the  old,  such  a  contract  ter- 
minates with  the  existence  of  the  firm  for  which  it  was  given. 

Upon  the  claim  assigned  to  him  plaintiff  has  received  certain  dividends,  for 
which  he  is  accountable,  as  well  as  for  the  claim  itself,  to  defendant,  and  his 
recovery  must  be  contingent  upon  a  reassignment  of  the  claim  and  a  crediting 
of  such  dividends  upon  his  demand. 

Judgment  is  directed  for  plaintiff,  with  interest  from  the  commencement  of 
the  action,  together  with  costs. 

James  Flaherty,  of  Prattsburg  (Fred  A.  Robbins,  of  Rochester,  of 
counsel),  for  appellaiit. 

Monroe  Wheeler,  of  Buffalo,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  upon  the  opinion 
of  Sawyer,  J.,  delivered  at  the  Trial  Term. 


(174  App.  Dlv.  304) 

WIGGINS  V.  FREEMAN. 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1916.) 

COBPORATIONS  ^=>627 — ^ReCSIV£BS — ^ASSIGNMENT  OF  RENTS — ^RECEIVEB'S  DDTT. 

Where  the  assignee  for  the  benefit  of  creditors  of  an  insolvent  corpo- 
ration, the  owner  of  an  equity  of  redemption,  assigned  future  rents  to 
secure  loans  to  himself  as  assignee,  his  assignment  did  not  take  preced- 
ence of  the  receiver's  right  and  duty  to  collect  them  for  the  benefit  of 
the  foreclosure  action,  the  receiver  having  the  prior  right,  and  when  the 
assignee  was  appointed  receiver  in  the  foreclosure  action  he  should  liave 
held  the  rents  for  the  credit  of  the  action,  and  not  paid  them  over, 
wliich  he  did  at  his  own  periL 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  S  2476;  Dec. 
Dig.  «8=»627.] 


^s>For  othftr  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Special  Term,  Westchester  County. 

Foreclosure  action  by  William  A.  Wiggins  against  William  H.  Free- 
man, as  receiver  of  rents.  From  an  order  settling  the  accounts  of 
the  receiver,  plaintiff  appeals.  Order  modified,  and,  as  modified,  af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

William  W.  Scrugham,  of  Yonkers,  for  appellant. 
William  H.  Freeman,  of  Yonkers,  for  respondent. 

CARR,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
in  Westchester  county,  settling  the  accounts  of  a  receiver  of  rents 
in  a  foreclosure  action.  Freeman,  the  respondent,  was  an  assignee  of 
an  insolvent  corporation,  the  owner  of  the  equity  of  redemption.  As 
such  assignee  he  borrowed  some  small  sums  of  money  and  gave  as 
security  assignments  of  the  rents  thereafter  to  fall  due.  Then,  when 
this  action  was  brought  to  foreclose  a  mortgage  on  the  premises,  he 
was  appointed  personally  as  receiver  of  the  rents  and  profits  for  the 
benefit  of  the  action.  He  thereafter  collected  the  rents  and  paid  over 
to  the  assignees  from  him,  as  assignee  of  the  corporation,  the  amounts 
he  had  borrowed,  and  accounted  for  the  balance  remaining.  The 
plaintiff  objected  to  the  account  of  the  receiver,  but  the  court  at  Spe- 
cial Term  allowed  the  account  so  far  as  this  transaction  is  concerned. 
The  plaintiff  appeals. 

The  court  was  in  error.  The  assignment  of  future  rents  did  not 
take  precedence  of  the  receiver's  right  and  duty  to  collect  them  for 
the  benefit  of  the  foreclosure  action.  The  assignees  of  the  future 
rents  stood  in  no  better  position  than  the  owner  of  the  equity  of  re- 
demption. As  against  him,  the  receiver  had  a  prior  right.  Home  Life 
Ins.  Co.  V.  O'SulHvan,  151  App.  Div.  535,  136  N.  Y.  Supp.  105 ; 
Fletcher  v.  McKeon,  71  App.  Div.  278,  75  N.  Y.  Supp.  817.  The 
receiver,  having  collected  the  rents,  should  have  held  them  for  the 
credit  of  this  action.  He  paid  them  over  to  the  assignees  at  his  own 
peril,  and  should  be  charged  accordingly  on  the  settlement  of  his  ac- 
counts as  receiver. 

The  respondent,  the  receiver,  relies  upon  Harris  v.  Taylor,  35  App. 
Div.  462,  54  N.  Y.  Supp.  864,  to  the  contrary;  but  there  the  assign- 
ment by  the  mortgagor  of  rents  thereafter  to  fall,  due  was  made  to 
the  holder  of  a  prior  mortgage  upon  the  same  premises,  and  was  made 
expressly  as  a  "further  security"  for  the  payment  of  the  sum  due  or 
to  become  due  on  that  mortgage.  Hence  that  authority  has  no  applica- 
tion to  the  present  situation.  Nor  has  the  case  of  Thomson  v.  Erskine, 
36  Misc.  Rep.  202,  73  N.  Y.  Supp.  166,  for  there  the  assignment  of 
future  rents  was  made  by  the  mortgagor  to  the  mortgagees,  and  the 
question  of  the  rights  and  duties  of  a  receiver  in  a  foreclosure  action 
did  not  arise ;  for  the  mortgage  was  not  foreclosed,  and  the  action  was 
between  the  mortgagees,  as  assignees  of  future  rents,  and  the  tenants 
of  the  premises,  who  owed  the  rents. 

The  order  appealed  from  should  be  modified,  by  surcharging  the 
receiver  with  the  amounts  of  rents  collected  by  him  as  receiver,  which 
leON.Y.S.— 29 
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have  been  paid  over  by  him  to  the  assignees  of  the  future  rents,  and, 
as  so  modified,  affirmed,  without  costs.  As  the  receiver  acted  mis- 
takenly, but  in  good  faith,  he  should  be  allowed  his  commissions  and 
reasonable  expenses.    All  concur. 


(96  Misc.  Rep.  37) 

LAKES  ISLAND  REALTY  CO..  Inc.,  v.  McDERMOTT,  Superintendent  of 

BuUdlngs,  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.     June,  1016.) 

1.  Municipal  Cobpobationb  «=»601— Police  Regulations— Powkbs  of  Of- 

FICEBS — BUILDINO  PeBMITS. 

Under  Greater  New  York  Charter  (Laws  1901,  c.  466)  §§  406,  411,  pre- 
scribing powers  and  duties  of  the  building  superintendent,  it  Is  his  duty 
to  pass  upon  the  mode  and  manner  of  construction  and  materials  to  be 
used  in  buildings,  but  he  cannot  arbitrarily  refuse  his  permit  when  the 
plans  and  specifications  filed  comply  with  the  law. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
1333 ;   Dec.  Dig.  <©=>e01.] 

2.  Municipal  Cobpobations  ^=:»601 — ^Building  Reoulations— Pebmits. 

The  building  superintendent  cannot  refuse  a  permit  to  erect  a  build- 
ing on  the  sole  ground  that  another  than  the  applicant  claims  to  be  the 
rightful  owner  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
S  1333;    Dec.  Dig.  <©=»601.] 

3.  Municipal  Cobpobations  «=>601— Building   Pebmits— Powebs  of  Offi- 

CEBS. 

The  building  superintendent  cannot  determine  the  question  of  title 
to  land  when  applied  to  for  his  permit  to  buUd,  but  must  be  bound  by 
the  statement  in  the  application. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Di& 
§  1333;    Dec.  Dig.  <S=>601.] 

4.  Municipal  Cobpobations  ^=»993(1)  —  Buzldino  Supbbintbndent  — Pkb- 

MiTS— Gbound  fob  Refusal. 

The  building  superintendent  may,  in  a  taxpayer's  action,  be  restrained 
from  issuing  his  permit  if  the  plans  and  specifications  do  not  comply 
with  requirements,  but  title  to  the  property  cannot  be  tried  In  such  a 
proceeding. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporati<As,  Cent  Dig.  f 
2158;   Dec.  Dig.  <e=5>9a3(l).] 

6.  Injunction  ^=»38— Pending  Surr— Pubposes. 

Injunction  pendente  lite  cannot  be  granted  to  preyent  a  person  in  pos- 
session of  property  under  claim  of  title  from  exercising  acts  of  owner- 
ship over  it. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {§  86-90;  Dec. 
Dig.  <©=>38.] 

6.  Injunction  ^=»38— Pending  Suit^Pubposes. 

A  court  of  equity  will  not,  by  injunction  pending  trial,  put  a  party 
in  possession  of  property  held  adversely  to  him  under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §§  86-90;  Dec, 
Dig.  <g=»38.] 

^=»For  other  cases  tee  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indezeti 
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7.  Ihpbovementb  ^=s>&— On  Land  of  Anotheb— Bight  of  Person  Ebectino 

Building.  , 

If  one  claiming  land  improves  it  and  it  is  ultimately  determined  that 
another  la  the  owner,  such  other  becomes  the  owner  of  the  improve- 
ments. 

[Ed.  Nbte.— For  other  cases,  see  Improvements,  Cent.  Dig.  |i  %  3 ;  Dec. 
Dig.  <&=>3.] 

8.  Injunction  ^=»77(1) — OmciAL  Acts — ^Right  to  Rjclup— Damages. 

It  ]£  an  essential  to  relief  by  injunction  to  restrain  building  superin- 
tendent from  granting  his  permit  tiiat  plaintiff's  damages  cannot  be  as- 
certained or  compensated  for  in  money. 

[£d.  Note. — ^For  other  cases,  see  Injunction,  Gent  Dig.  {  146;  Dec. 
Dig.  <S=»77(1).] 

».  Injunction  ^s»137<2) — ^Pending  Action— Right  to  Relief— Damages. 

No  injunction  pending  a  trial  should  be  issued,  where  the  right  to  it 
is  doubtful,  and  especially  if  the  damages  that  would  be  caused  thereby 
to  the  defendant  would  be  far  greater  than  those  suffered  by  the  plain- 
tiff if  the  relief  was  denied. 

[Ed.  Note. — ^For  other  cases*  see  Injunction,  Cent  Dig.  i  307;  Dec.  Dig. 
€=»137(2).] 

10.  Injunction  ^=»137(1>— Pending  Action- Rigitt  to  Relief— Damages. 
Injunction  pendente  lite  will  not  be  granted  where  great  public  or 
private  loss  or  mischief  will  be  produced,  merely  to  protect  a  technical 
or  unsubstantial  right 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  S  307;  Dec  Dig. 
«»137(1).] 

XL  Injunction  ^=»137(1) — Pending  Action— Right  to  Relief— Damages. 

Injunctions  pendente  lite,  which  in  effect  determine  the  litigation  and 

give  the  same  relief  which  it  is  expected  to  obtain  by  the  judgment, 

should  be  granted  with  great  caution,  and  only  when  necessity  requires. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  f  307;  Dec.  Dig. 

«»137(1).] 

12.  Chamfebtt  and  Maintenance  ^=»7(l)—<i}&ANTS— Lands  Held  Advebselt. 

Where  grantors  were  not  in  possession  of  an  island  wnen  they  deeded 
it  but  others  in  possession  claimed  adversely,  the  deed  was  absolutely 
void  by  specific  provision  of  Real  Property  Law  (ConsoL  Laws,  c.  50)  { 
260,  as  amended  by  Laws  1910,  c  628,  even  if  such  grantors  had  good  title. 

[Ed.  Note. — ^For  other  cases,  see  Champerty  and  Maintenance,  Cent 
Dig.  if  54-56;    Dec.  Dig,  «=»7(1).] 

Injunction  by  the  Lakes  Island  Realty  Company  against  William 
J.  McDermott,  Superintendent  of  Buildings,  and  another.  On  motion 
for  injunction  pending  trial.    Motion  denied. 

Thomas  Garrett,  Jr.,  of  New  Brighton,  for  plaintiff. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (R.  Percy  Chit- 
tenden, of  New  York  City,  of  counsel),  for  defendant  McDermott. 

Lewis  &  Kelsey,  of  New  York  City  (Fred'k  T.  Kelsey,  of  New  York 
City,  of  counsel),  for  defendant  By-Products  Company. 

CROPSEY,  J.  The  action  is  to  enjoin  the  superintendent  of  build- 
ings of  Richmond  borough  from  issuing  building  permits  to  his  code* 
fendant,  the  By-Products  Company.  The  sole  basis  of  the  action  is  the 
claim  that  the  plaintiff  owns  the  property  sought  to  be  built  upon  by 
the  By-Products  Company,  and  tfiat  that  company  does  not  own  it 

e=9For  otber  cases  see  same  topic  6  K&Y-NUMBER  in  all  Key-Numbered  Digests  ft  IndezM 
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The  question  now  before  the  court  is  upon  a  motion  for  an  injunction 
pending  the  trial  of  the  action,  granting  the  very  relief  sought  by  the 
judgment  demanded  in  the  complaint. 

The  plaintiff  admittedly  is  not  in  possession  of  the  property.  That 
admittedly  is  in  the  possession  of  the  defendant  By-Products  Com- 
pany, and  that  company  also  claims  title  to  the  property  under  recorded 
deeds.  This  application  and  action  in  no  way  aflfect  the  actual  posses- 
sion of  the  property.  If  the  plaintiff  should  be  successful  and  obtain 
a  judgment,  it  would  not  put  it  in  possession  of  the  premises  the  title 
to  which  is  disputed.  All  that  plaintiff  could  obtain  in  this  action  is 
an  injunction  preventing  the  By-Products  Company  from  building  on 
the  property,  but  that  company  would  be  left,  as  it  now  is,  in  posses- 
sion, and  plaintiff  might  never  seek  to  obtain  possession.  Whatever 
may  ultimately  be  held  as  to  the  title  to  the  island  in  question,  it  is 
not  disputed  in  these  papers  that  the  By-Products  Company  has  at 
least  a  color  of  title  acquired  in  good  faith,  and  is  in  possession  claim- 
ing thereunder.  The  plaintiff  claims  its  title  is  superior  to  that  of  the 
defendant  By-Products  Company,  but  on  the  matters  submitted  to  the 
court,  it  would  not  be  possible  so  to  adjudge.  Nor  is  there  any  finding 
that  defendant's  title  is  paramount,  and  as  defendant  is  in  possession, 
it  would  seem  to  follow  that  it  should  not  be  prevented  from  exercising 
acts  of  ownership  over  the  property.  That  in  effect  is  the  apparent 
purpose  of  this  application.  It  is  sought  to  compel  the  superintendent 
of  buildings  to  refuse  building  permits  for  which  the  By-Products 
Company  has  applied.  One  of  the  plaintiff's  grantors  had  previous- 
ly obtained  a  permit  to  build  on  the  property  in  question,  but  no  work 
had  been  done  under  that. 

[1]  The  Greater  New  York  Charter  (sections  406,  411)  prescribes 
the  duties  and  powers  of  the  superintendent  of  buildings.  He  must, 
subject  to  the  provisions  of  law  and  ordinance,  pass  upon  the  mode  and 
manner  of  construction  and  of  materials  to  be  used  in  buildings.  He 
cannot  arbitrarily  refuse  a  permit,  nor  should  he  refuse  it  when  the 
application  and  plans  filed  comply  with  all  provisions  of  law  (City 
of  New  York  v.  Stewart  Realty  Co.,  109  App.  Div.  702,  96  N.  Y. 
Supp.  513;  People  ex  rel.  Swain  v.  Reville,  SO  Misc.  Rep.  474,  100  N- 
Y.  Supp.  584;  City  of  Buffalo  v.  Kellner,  90  Misc.  Rep.  407,  416,  153 
N.  Y.  Supp.  472). 

[2-8]  The  building  code  requires  all  applications  to  state  the  name 
of  the  owner.  The  application  in  question  states  the  By-Products 
Company  to  be  the  owner.  The  superintendent  cannot  refuse  a  per- 
mit merely  because  some  one  claims  that  company  is  not  the  rightful 
owner  of  the  property.  The  question  of  title  or  ownership  cannot  be 
determined  by  the  superintendent.  He  must  be  bound  by  the  state- 
ment in  the  application.  This,  in  effect,  is  conceded  in  plaintiff's  mem- 
orandum, and  it  is  the  law.  Matter  of  Hurwitz  v.  Moore,  132  App. 
Div.  29,  116  N.  Y.  Supp.  248.  The  cases  already  cited  show  that  the 
superintendent  can  be  compelled  to  grant  permits  where  the  applica- 
tions and  plans  conform  to  law.  S6,  also,  in  a  taxpayer's  action  he 
may  be  restrained  from  issuing  a  permit  when  the  plans  filed  do  not 
comply  with  the  requirements  (Altschul  v.  Ludwig,  216  N.  Y.  459,  HI 
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N.  E.  216),  but  the  title  to  property  cannot  be  tried  and  determined  in 
such  a  proceeding  (Matter  of  Hurwitz  v.  Moore,  supra).  Nor  can  an 
injunction  pendente  lite  be  granted  to  prevent  a  person  in  possession 
of  property  under  a  claim  of  title  from  exercising  acts  of  ownership 
over  it.  A  court  of  equity  will  not  by  injunction  pending  a  trial  put  a 
party  into  possession  of  property  which  is  held  adversely  to  him  under 
a  color  of  title  (T.  &  B.  R.  R.  Co.  v.  B.,  H.  T.  &  W.  Ry.  Co.,  86  N. 
Y.  107,  123;  Black  v.  Jackson,  177  U.  S.  349,  361,  20  Sup.  Q.  648, 
44  L.  Ed.  801 ;  Bachman  v.  Harrington,'184  N,  Y.  458,  77  N.  E.  657). 
To  seriously  interfere  with  and  restrict  a  person's  use  of  property 
falls  under  the  same  rule.  Such  a  restriction  will  not  be  imposed  by 
preliminary  injunction  (Bullard  v.  Bearrs  [Sup.]  3  N.  Y.  Supp.  683, 
affirmed  51  Hun,  643,  20  N.  Y.  Supp.  272;  Storm  v.  Mann,  4  John. 
Ch.  21);  and  as  the  case  last  cited  held  that  such  relief  could  not  be 
had  to  prevent  waste,  it  surely  cannot  be  granted  here  to  prevent  im- 
provement. The  defendant,  By-Products  Company,  intend  to  expend 
$300,000  on  the  buildings  for  which  permits  are  sought. 

On  the  argument,  the  court  suggested  to  plaintiff's  counsel  that  the 
relief  sought,  involving,  as  it  does,  a  question  of  title,  and  depriving, 
as  it  would,  the  defendant  By-Products  Company  of  the  use  of  the 
property  it  claims  to  own  and  of  which  it  has  possession,  could  not  be 
granted  by  an  injunction  pendente  lite.  Counsel  were  invited  to  sub- 
mit authorities  on  that  point.  None  has  been  submitted  by  plaintiff. 
The  only  cases  brought  to  the  court's  attention  are  those  in  which  after 
the  trial  of  an  action,  a  judgment  was  made  prohibiting  certain  things, 
but  even  these  cases  were  brought  by  the  parties  in  possession  of  the 
property,  and  not  by  some  one  who  was  out  of  possession. 

[7]  The  plaintiff  does  not  show  that  it  will  be  damaged  if  its  ap- 
plication is  denied.  That  statement  is  contained  in  the  moving  papers, 
but  it  is  not  borne  out.  If  the  defendant  improves  the  land,  and  it  is 
ultimately  determined  that  the  plaintiff  is  the  owner  of  it,  it  will  be- 
come the  owner  also  of  the  improvements.  Copley  v.  O'Neil,  1  Lans. 
214;  Thayer  v.  Wright,  4  Denio,  180. 

[8]  Nor  does  plaintiff  show  that  its  damage,  if  there  shall  be  any, 
cannot  be  ascertained  and  compensated  for  in  money.  This  is  another 
essential  to  the  relief  sought  (Ringler  &  Co.  v.  Mohl,  115  App.  Div. 
549,  101  N.  Y.  Supp.  454;  Robinson  v.  Guaranty  Trust  Co.,  51  App. 
Div.  134,  64  N.  Y.  Supp.  525). 

[9]  No  injunction  pending  a  trial  should  be  issued,  where  the 
right  to  it  IS  doubtful,  and  especially  if  the  damages  that  would  be 
caused  thereby  to  the  defendant  would  be  far  greater  than  those  suf- 
fered by  the  plaintiff  if  the  relief  was  denied.  Brower  v.  Williams, 
44  App.  Div,  337,  340,  60  N.  Y.  Supp.  716,  and  cases  cited. 

[10]  Nor  will  such  an  injunction  be  granted  where  great  public  or 
private  loss  or  mischief  will  be  produced,  merely  to  protect  a  technical 
or  unsubstantial  right.  Wormser  v.  Brown,  149  N.  Y.  163,  173,  43  N. 
E.  524,  and  cases  cited. 

[11]  Injunctions  pendente  lite — 

"which  in  effect,  determine  the  litigation  and  give  the  same  relief  which  it 
is  expected  to  obtain  by  the  Judgment,  should  be  granted  with  great  caution, 
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and  only  when  necessity  requires."    Bronk  v.  Rellly,  60  Hun,  489,  492,  3  N. 
Y.  Supp.  446,  447. 

See,  also,  Maloney  v.  Katzenstein,  135  App.  Div.  224,  226,  120  N. 
Y.  Supp.  418. 

[12]  In  addition  to  all  that  has  been  said,  there  is  a  further  reason 
why  the  plaintiff  cannot  succeed.  This  application  is  based  solely  up- 
on its  claim  of  ownership  to  the  island  in  question.  Its  deed  was  made 
on  June  12,  1916.  At  that  time,  and  for  some  tinie  previously,  the 
By-Products  Company  and  its  predecessors  in  title  were  in  actual 
physical  possession  of  the  property,  claiming  to  own  it  adversely  to  the 
plaintiff  and  its  grantors.  The  plaintiff's  grantors  were  not  in  posses- 
sion when  they  made  the  deed.  The  deed  to  the  plaintiff  is  consequent- 
ly void.  Section  260,  Real  Property  Law,  as  amended  by  chapter  628, 
Laws  1910;  Church  v.  Schoonmaker,  115  N.  Y.  570,  573,  22  N.  E. 
575;  Pearce  v.  Moore,  114  N.  Y.  256,  21  N.  E.  419.  And  even  if 
the  fact  were  that  plaintiff's  grantors  did  have  a  good  title  and  the  de- 
fendant By-Products  Company  and  its  grantors  had  none,  the  plain- 
tiff's deed  would  still  be  void.  Collins  v.  Buffalo,  L.  &  R.  Co.,  145  App. 
Div.  148,  152,  129  N.  Y.  Supp.  139,  and  cases  cited. 

Motion  for  injunction  pending  the  trial  is  denied. 


(173  App.  Div.  577)  ""^ 

GOODRICH  v.  ROCHESTER  TRUST  &  SAFE  DEPOSIT  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    June  15,  1916.) 

1.  Taxation  <S=>891 — Transfeb  Tax — Liability  of  Executor  to  State. 

A  clause  of  a  will,  directing  that  all  legacy,  transfer,  and  succession 
taxes  be  paid  out  of  the  body  of  testator's  estate  before  any  division,  did 
not  put  upon  the  New  York  executor  any  other  or  greater  liability  to 
the  state  of  Michigan,  where  testator  owned  property,  than  if  the  clause 
had  been  altogether  omitted;  its  purpose  being  to  indicate  out  of  what 
fund  such  taxes  should  be  paid,  in  order  that  legacies  should  be  paid  in 
full  without  deduction  for  such  taxes. 

[Ed.  Note. — For  other  cases,  see  Taxation.  Cent.  Dig.  §  1712 ;  Dec.  Dig. 
<S=>891.] 

2.  Taxation  ^=::»890 — Tbansfeb  Tax — Extbatbbbitobial  Operation. 

The  transfer  tax  law  of  Michigan  (How.  Ann.  St  §  2024),  providing 
that  executors  and  trustees  of  each  estate  transferred  shall  be  personally 
liable  for  the  tax  until  payment,  cannot  operate  beyond  the  borders  of 
Michigan  to  fix  a  personal  liability  on  a  New  York  executor. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §  1711 ;  Dec.  Dig. 
<g=>S90.] 

3.  Subrogation  ^=»10(3) — Transfeb  Tax — Payment  bt  Administrator. 

A  Michigan  administrator  with  the  will  annexed  for  the  estate  of  a 
New  York  decedent,  who  paid  a  transfer  tax  to  the  state  of  Michigan,  b€s 
came  subrogated  to  such  rights  as  the  state  had  to  pursue  the  proceeds 
of  the  property  on  which  the  tax  was  levied  into  New  York  and  to  col- 
lect the  tax  therefrom. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  §  32;  Dec. 
Dig.  ^®=»10(3).] 

4.  Limitation  of  Actions  ^=92(1) — Statute  of  Limitations — ^Actions  to  Re- 

cover AND  Collect  Transfer  Tax. 

The  Michigan  statute  of  limitations  does  not  apply  to  an  action  in  the 
courts  of  New  York,  in  behalf  of  the  state  of  Michigan,  to  collect  trans- 

^=9Por  other  cases  lee  eame  topic  &  KBY-NUM6ER  in  all  Key-Numbered  Digestit  ft  Indexes 
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fer  tax,  or  to  an  action  in  the  courts  of  New  York,  by  the  Michigan  ad- 
ministrator with  the  will  annexed  of  the  estate  of  a  New  York  decedent, 
against  the  New  York  executor  and  legatees,  to  recover  the  amount  of 
the  Michigan  transfer  tax  paid  out  of  his  own  funds  by  the  Michigan  ad- 
ministrator, who  had  remitted  to  New  York  the  property  on  which  the 
tax  was  assessed. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  {{ 
4,  6 ;  Dec.  Dig.  <@=»2(1).] 

Appeals  from  Special  Term,  Monroe  County. 

Action  by  James  S.  Goodrich  against  the  Rochester  Trust  &  Safe 
Deposit  Company,  a  corporation,  and  as  executor  and  trustee  under 
the  last  will  and  testament  of  James  Madison  Seely,  deceased,  and  oth- 
ers. From  a  judgment  that  plaintiff  recover  of  defendant  Trust  & 
Safe  Deposit  Company,  and  that  the  latter  recover  from  defendants 
Maud  Seely,  James  M.  Seely,  Jr.,  and  Flora  Seely  Salmon,  the  named 
defendants  appeal  separately.    Judgment  modified  and  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL  and  DE  ANGELIS,  JJ. 

James  S.  Havens,  Asher  P.  Whipple,  and  Havens  &  Havens,  all  of 
Rochester,  for  appellant  Rochester  Trust  &  Safe  Deposit  Co. 

George  P.  Decker  and  Decker  &  Menzie,  all  of  Rochester,  for  other 
appellants. 

William  MacFarlane,  of  Rochester,  for  respondent. 

FOOTE,  J.  James  M.  Seely,  a  resident  of  the  city  of  Rochester,  N. 
Y.,  died  on  April  4,  1900,  leaving  a  last  will  and  testament  which  was 
admitted  to  probate  by  the  surrogate  of  Monroe  county,  and  letters 
testamentary  were  issued  to  the  defendant  Rochester  Trust  &  Safe 
Deposit  Company,  named  as  executor  in  the  will,  and  also  trustee  of 
certain  trusts  which  it  created.  Among  the  assets  of  the  estate  were 
about  $80,000  in  bonds  and  mortgages  upon  real  property  in  the  city 
of  Detroit,  Mich.  On  February  15,  1901,  plaintiff  was  appointed  ad- 
ministrator with  the  will  annexed  in  Wayne  county,  Mich.  The  bonds 
and  mortgages  were  at  the  time  of  the  death  of  Mr.  Seely  in  his  pos- 
session at  Rochester,  and  came  into  the  possession  of  his  executor,  the 
Rochester  Trust  &  Safe  Deposit  Company,  at  the  time  letters  testa- 
mentary were  issued  to  it  on  May  4,  1900.  These  mortgages  were, 
from  time  to  time  as  they  became  due  and  payable,  transmitted  by  the 
Rochester  Trust  &  Safe  Deposit  Company  to  plaintiff  at  Detroit,  Mich., 
where  he  resided,  and  were  by  him  collected  as  such  administrator  with 
the  will  annexed,  and  discharges  of  mortgage  executed  by  him,  where- 
upon, after  deducting  his  fees  and  expenses,  he  immediately  remitted 
the  proceeds  of  each  mortgage  so  collected  to  defendant  Rochester 
Trust  &  Safe  Deposit  Company  as  executor.  The  last  of  said  mort- 
gages was  so  collected  and  the  proceeds  remitted  on  February  2,  1911. 

Shortly  thereafter  plaintiff  applied  to  the  probate  court  of  Wayne 
county,  Mich.,  to  be  discharged  as  administrator ;  he  having  adminis- 
tered all  the  assets  of  the  estate  in  the  state  of  Michigan.  At  that  time 
he  was  informed  for  the  first  time  that  a  transfer  tax  upon  that  part 
of  the  estate  which  he  had  so  handled  was  payable  to  the  state  of 
Michigan.    He  shortly  thereafter  took  the  matter  up  with  the  Roches- 
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ter  Trust  &  Safe  Deposit  Company,  when  he  learned  that  that  com- 
pany had,  on  June  6,  1910,  been  discharged  as  executor  by  the  surro- 
gate of  Monroe  county,  it  having  duly  accounted  as  such,  and  that  it 
had  distributed  to  the  legatees  named  in  the  will  all  of  the  estate,  ex- 
cept that  it  had  retained  as  trustee  under  the  terms  of  the  will  the 
shares  of  the  defendant  James  M.  Seely,  Jr.,  Maud  Seely,  and  Flora 
Seely  Salmon,  children  of  the  testator,  under  the  trusts  created  by  the 
will,  to  be  further  administered  by  the  company  as  testamentary  trus- 
tee; the  shares  of  two  of  the  children  of  testator  having  before  that 
time  been  paid  to  them  in  accordance  with  the  terms  of  the  will.  Sub- 
sequently, and  before  the  commencement  of  this  action,  the  share  of 
another  child,  having  become  due  and  payable  and  been  demanded, 
was  paid  over,  leaving  the  shares  of  two  of  the  children,  Maud  Seely 
and  James  M.  Seely,  Jr.,  still  in  the  hands  of  the  company  as  testa- 
mentary trustee.  Subsequently,  plaintiif  having  been  threatened  with 
proceedings  on  behalf  of  the  state  of  Michigan  to  compel  him  to  pay 
the  transfer  tax,  he,  on  January  25,  1913,  petitioned  the  probate  court 
of  Michigan  for  permission  to  pay  the  original  tax  of  $595,  without  in- 
terest or  a  penalty.  This  was  denied  by  an  order  made  on  February 
7,  1913,  which  directed  plaintiff,  as  administrator,  to  pay  the  tax,  with 
interest  at  8  per  cent.,  which  the  law  of  that  state  requires,  and  plaintiff 
did  on  February  10,  1913,  pay  the  tax  and  interest  out  of  his  own  funds, 
amounting  to  $1,206.80,  and  in  February,  1914,  he  began  this  action 
against  the  trust  company  alone,  both  individually  and  as  executor  and 
trustee  under  the  will,  to  recover  the  amount  so  paid.  Subsequently, 
and  before  the  trial,  the  children  of  the  testator,  except  the  son,  Jo- 
seph T.,  who  had  died,  were  brought  in  and  made  parties  defendant. 

It  has  been  held  by  the  decision  at  Special  Term  that  plaintiff  is  en- 
titled to  recover  in  the  first  instance  from  the  Rochester  Trust  &  Safe 
Deposit  Company  the  full  amount  of  the  tax  paid  by  him,  and  that  that 
company  is  entitled  to  recover  over  from  each  of  the  four  defendants 
the  sum  of  $305.80;  that  is,  each  defendant  is  adjudged  to  pay  to  the 
trust  company  one-fifth  of  the  amount  the  trust  company  is  so  ad- 
judged to  pay  to  plaintiff,  leaving  the  trust  company  without  remedy  as 
to  the  other  one-fifth  distributed  to  Joseph  T.  Seely  before  his  death. 
The  appeals  challenge  the  correctness  of  this  decision. 

By  the  terms  of  the  will : 

"All  legacy,  transfer  and  succession  taxes  which  may  he  payahle  in  respect 
to  the  hequests  and  devises  in  this  will  contained,  I  direct  to  be  paid  out  of 
the  body  of  my  estate  and  before  any  division  thereof." 

The  transfer  tax  statute  of  the  state  of  Michigan  contains  this  clause : 

"Sec.  3.  Every  such  tax  •  •  •  shall  be  and  remain  a  Uen  upon  the 
property  transferred  until  paid,  and  the  person  to  whom  the  property  is  so 
transferred  and  the  administrators,  executors,  and  trustees  of  every  estate  so 
transferred,  shall  be  personally  liable  for  such  tax  untU  its  payment."  How. 
Ann.  St  Mich.  {  2024. 

Judgment  has  gone  against  the  trust  company  on  the  theory  that 
by  the  terms  of  the  will  and  of  this  statute  it  was  charged  with  the 
duty  of  paying  this  tax.     The  findings  upon  which  this  liability  is 
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predicated  are,  in  substance,  that  by  the  terms  of  the  will  and  the  laws 
of  Michigan  the  trust  company,  as  executor,  became  primarily  liable 
for  the  payment  of  the  tax;  that  the  decree  of  the  probate  court  in 
Michigan  assessing  the  tax  is  entitled  to  full  faith  and  credit,  and  is 
conclusive  upon  the  parties  to  this  action ;  and  that  upon  payment  of 
the  tax  and  interest  plaintiff  became  subrogated  to  the  right  of  the 
state  of  Michigan  to  enforce  the  collection  of  the  tax  from  the  defend- 
ant tnist  company. 

It  appears  that  before  either  plaintiff  or  the  defendant  trust  com- 
pany had  actual  notice  or  knowledge  that  the  transfer  tax  was  or 
would  be  due  to  the  state  of  Michigan  the  defendant  trust  company 
was  discharged  as  executor  after  serving  as  such  for  about  nine  years, 
and  that  when  plaintiff  first  discovered  that  there  would  be  such  a 
tax  defendant  trust  company  then  had  no  funds  of  the  estate  in  its 
hands  as  executor. 

[1-3]  The  decision,  therefore,  fixes  upon  the  trust  company  per- 
sonal liability  because  of  the  supposed  duty  resting  upon  it,  of  which 
it  was  not,  in  fact,  advised  or  aware  at  the  time  it  settled  its  accounts 
as  executor  and  obtained  its  discharge  as  such.  The  effect  of  the 
decision  is  that  the  defendant  trust  company  became  personally  liable 
to  the  state  of  Michigan  for  the  tax,  and  that  that  liability  is  not  only 
in  its  representative  capacity  as  executor,  but  survives  and  continues 
as  a  personal  liability  after  its  discharge  as  executor.  This,  it  seems 
to  us,  is  a  mistaken  construction  of  the  will  and  the  Michigan  statute. 
The  clause  of  the  will  directing  the  transfer  taxes  to  be  paid  out  of 
the  body  of  the  estate  does  jiot,  as  we  think,  put  upon  the  executor 
any  other  or  greater  liability  to  the  state  than  as  if  the  clause  had  been 
omitted  from  the  will  altogether.  Its  purpose  was  to  indicate  out  of 
what  funds  of  the  estate  such  taxes  should  be  paid,  in  order  that  the 
l^;acies  should  be  paid  in  full  without  any  deduction  for  these  taxes. 
The  statute  of  Michigan  could  not  operate  beyond  the  borders  of  that 
state  to  fix  a  personal  liability  upon  an  executor  in  this  state.  City 
of  New  York  v.  McLean,  57  App.  Div.  601,  68  N.  Y.  Supp.  606;  Id., 
170  N.  Y.  374,  63  N.  E.  380;  Dewey  v.  Des  Moines,  173  U.  S.  193, 
19  Sup.  Ct.  379,  43  L.  Ed.  665 ;  Bristol  v.  Washington  County,  177 
U.  S.  133,  20  Sup.  Ct.  585,  44  L.  Ed.  701 ;  People  v.  Union  Trust  Co., 
255  111.  168, 99  N.  E.  377,  Ann.  Cas.  1913D,  514.  Its  application  clearly 
is  to  executors  and  administrators  of  liie  state  of  Michigan  and  not  else- 
where. If  the  defendant  trust  company  came  under  any  personal  liabil- 
ity to  the  state  of  Michigan,  it  must,  as  it  seems  to  us,  arise  from  its 
having  received  and  distributed  the  proceeds  of  the  Michigan  mortgages 
upon  which  that  state  had  by  statute  imposed  a  lien  for  its  transfer  tax. 
The  statute  says  that  the  tax  shall  be  and  remain  a  lien  "upon  the 
property  transferred,"  which  was,  of  course,  the  bonds  and  mort- 
gages. These,  as  they  became  due,  were  sent  by  the  trust  company 
to  the  plaintiff  in  Michigan,  and  by  plaintiff  collected  from  the  mort- 
gagor and  the  proceeds  remitted  to  the  trust  company. 

Did  the  state's  lien  upon  the  mortgages  attach  to  the  proceeds,  and, 
if  so,  did  it  fallow  the  proceeds  beyond  the  borders  of  the  state?  If 
these  questions  can  be  answered  in  the  affirmative,  it  does  not  follow 
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that  the  trust  company  in  handling  those  funds  and  paying  them  over 
to  their  rightful*  owners  would  thereby  incur  a  personal  liability  for 
the  amount  of  the  supposed  lien.  The  lien,  if  it  survived  the  con- 
version of  the  securities  into  money  and  its  transmission  to  this  state, 
may  follow  the  fund  into  the  hands  of  its  present  owner;  but  it  is 
difficult  to  see  upon  what  principle  the  trust  company,  as  the  medium 
of  transmission,  would  incur  a  personal  liability  for  the  amount  of 
the  lien  in  the  absence  of  any  charge  of  bad  faith  in  acting  as  such 
medium  for  the  purpose  of  defeating  the  lien  or  of  a  statute  of  this 
state  impjosing  such  liability.  No  doubt  plaintiff  became  subrogated 
to  such  rights  as  the  state  of  Michigan  had  to  pursue  the  proceeds  of 
the  mortgage  into  this  state  and  to  collect  its  tax  therefrom ;  but,  un- 
less the  statute  of  MicTiigan  can  be  held  to  operate  beyond  its  borders, 
which  clearly  it  cannot,  then  the  state  must  be  limited  in  its  remedy 
to  follow  the  fund  into  the  jiands  of  its  owners. 

[4]  We  think  it  was  correctly  held  by  the  learned  justice  at  Special 
Term  that  the  Michigan  statute  of  limitations  does  not  apply  to  an 
action  in  behalf  of  the  state  to  collect  this  tax  or  to  the  present  action. 
The  Michigan  transfer  tax  statute  is  the  same,  in  substance,  as  that 
of  our  own  state.  It  undertakes  to  fix  a  lien  for  the  transfer  tax 
upon  the  property  transferred,  as  does  our  own  statute.  Our  courts 
should  assist  in  enforcing  the  Michigan  statute  in  this  state,  in  so 
far  as  it  may  be  done  consistently  with  the  general  principles  of  law 
prevailing  here.  It  is  just  and  right  that  the  individual  defendants, 
who  have  received  the  proceeds  of  the  Michigan  mortgages,  should 
pay  the  tax  due  to  the  state  of  Michigan.  The  defendant  trust  com- 
pany has  in  its  possession  as  trustee  that  part  of  the  proceeds  of  the 
mortgages  belonging  to  the  defendants  Maud  Seely  and  James  M. 
Seely,  Jr. 

The  judgment  should  be  modified,  so  as  to  direct  a  recovery  by 
plaintiff  of  the  sum  of  $305.80  against  each  of  the  following  named 
defendants :  Lyman  J.  Seely,  Flora  Seely  Salmon,  Rochester  Trust  & 
Safe  Deposit  Company,  as  testamentary  trustee  of  Maud  Seely,  and 
Rochester  Trust  &  Safe  Deposit  Company,  as  testamentary  trustee  of 
James  M.  Seely,  Jr.,  and  that  the  plaintiff  have  execution  therefor, 
and  further  modified  by  striking  therefrom  the  provisions  for  the  re- 
covery by  the  defendant  Rochester  Trust  &  Safe  Deposit  Company 
against  the  defendants  James  M.  Seely,  Jr.,  Lyman  J.  Seely,  and 
Flora  Seely  Salmon,  and,  as  so  modified,  the  judgment  should  be  af- 
firmed, with  costs  of  this  appeal  to  defendant  trust  company  against 
plaintiff.    All  concur. 
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(174  App.  Div.  470) 

PEOPLE}  V.  ZIMMER 

(Supreme  CJourt,  Appellate  Division,  Second  Department    July  28,  1916.) 

1.  Indictment  and  Infobacation  ^=»129C2) — Join  deb  or  CJoirirrs — Labceny 

AND  Receiving  Stolen  Pbopebty. 

Joinder  in  one  indictment  of  two  counts,  one  of  second  degree  grand 
larceny,  and  the  other  of  receiving  stolen  property,  is  proper. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
if  415,  416 ;   Dec.  Dig.  <@=5>129(2).l 

2.  GBiMiNAii  Law  ^=»1134(3) — Appeal — Scope  of  Review. 

Where  the  indictment  was  for  grand  larceny  In  one  count,  and  receiv- 
ing stolen  property  in  the  other,  and  conviction  was  on  the  second  count 
only,  the  court  on  appeal  is  limited  to  review  only  evidence  tending  to 
establish  the  second  count 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  CJent.  Dig.  §{  2989,  2990, 
3056;   Dec.  Dig.  <@=»1134(3).] 

3.  Receiving  Stolen  Goods  $=»3  —  Element  of  Offense  —  Laboent  — « 

Scienteb. 

While,  to  constitute  the  offense  of  receiving  stolen  goods,  some  one 
must  have  first  committed  larceny,  such  larceny  is  not  strictly  an  ele- 
ment of  defendant's  crime,  but  only  a  prereguisite  which  must  be  con- 
nected with  the  receiver  by  scienter,  or  by  good  ground  to  believe  that 
the  property  had  been  stolen. 

[Ed.  Note.— For  other  cases,  see  Receiving  Stolen  Goods,  CJent  Dig.  { .6; 
Dec.  Dig.  «=>3.] 

4.  Cbiminal  Law  <g=»112(9) — Place  of  Tbial — County  of  Offense. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  {  1308,  defining  the  offense, 
receiving  stolen  goods  is  a  substantive  offense,  jurisdiction  to  indict  and 
try  which  Is  local,  except  under  Code  Cr.  Proc.  |  135,  within  500  yards  of 
the  county  line,  or  under  section  lS7,  when  committed  on  a  train ;  Juris- 
diction not  having  been  extended  as  under  the  English  Larceny  Act 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  225,  226, 
230;    Dec,  Dig.  <©=>112(9).] 

5.  Cbiminal  Law  ^=»112(9) — Place  of  Tbial — County  of  Offense. 

Code  Cr.  Proc.  S  134,  providing  that  if  a  crime  is  committed  in  part  in 
different  counties,  or  the  acts  or  effects  occur  in  two  or  more  counties, 
jurisdiction  to  try  the  offense  Is  in  either,  does  not  apply  to  receiving 
stolen  goods,  which  offense  is  complete  where  the  goods  are  knowingly 
received. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  SS  225,  226 : 
Dec.  Dig.  <g=>112(9).] 

6.  Cbiminal  Law  ^=:»323 — Recent  Possession — ^Pbesumption. 

No  presumption  that  stolen  goods  were  received  within  the  county  can 
be  indulged  from  the  mere  fact  of  recent  possession,  in  the  face  of  un- 
contradicted evidence  that  the  receipt  was  in  another  county. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {§  724,  726, 
730-751;  Dec.  Dig.  4S=>323.] 

Appeal  from  Trial  Term,  Kings  County. 

Michael  Zimmer  was  convicted  of  receiving  stolen  property,  and  he 
appeals.    Reversed,  and  defendant  discharged. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Otho  S.  Bowling,  of  N^w  York  City,  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brookl)ni  (Harry  E.  Lewis, 
Dist  Atty.,  and  Hersey  Egginton,  Asst.  Dist.  Atty.,  both  of  Brooklyn, 
on  the  brief),  for  the  People. 

PUTNAM,  J.  [1]  The  indictment  had  two  counts:  (1)  Grand 
larceny,  second  degree,  in  that,  on  August  2,  1913,  he  stole  a  horse 
valued  at  $200  from  William  Lynch;  (2)  criminally  receiving  stolen 
property,  in  that,  on  August  2,  1913,  in  the  county  of  Kings,  defend- 
ant received  a  horse  of  the  value  of  $200,  the  property  of  William 
Lynch,  which  had  been  stolen,  as  defendant  knew.  The  joinder  of 
these  two  counts  was  proper.  People  v.  Wilson,  151  N.  Y.  403,  408, 
45  N.  E.  862. 

[2]  The  jury  found  defendant  guilty  under  the  second  count,  vir- 
tually an  acquittal  under  the  first  count  for  larceny.  The  verdict  hav- 
ing acquitted  defendant  of  grand  larceny,  our  review  must  be  limited 
to  the  evidence  tending  to  show  the  crime  of  receiving  stolen  property. 
The  jury  must  have  reasoned  that  one  Schwartzburg  stole  the  horse, 
which  he  then  sold  to  defendant,  who,  at  the  time  of  his  purchase, 
knew  the  horse  had  been  stolen. 

The  indictment  charges  that  the  crime  was  committed  in  Kings  coun- 
ty. The  evidence  shows  that  the  sale  was  consummated  in  a  saloon  in 
New  York  county,  and  that  the  horse  was  delivered  by  Schwartzburg 
to  defendant  at  the  same  time.  Earlier,  the  Revised  Statutes  (section 
43,  art.  2,  c.  2,  pt.  4,  vol.  2,  pp.  726,  727)  provided  that: 

"In  the  caset^  where  any  person  shall  be  liable  to  prosecution  as  the  re- 
ceiver of  any  personal  property  that  shall  have  been  feloniously  stolen,  taken 
or  embezzled,  he  may  be  indicted,  tried  and  convicted  in  any  county  where 
he  received  or  had  such  property,  notwithstanding  such  theft  was  committed 
in  another  county." 

Except  by  adding  the  words  "or  had  such  property,"  which  extend- 
ed the  jurisdiction  to  places  where  the  goods  might  be  carried  by  the 
receiver  (Wills  v.  People,  3  Parker  Cr.  R.  473),  this  was  but  declara- 
tory of  the  common  law.  If  it  were  still  in  force,  it  would  not  aid 
this  prosecution,  as  it  gave  no  jurisdiction  to  indict  and  try  in  the 
place  of  original  larceny,  to  which  defendant  was  not  an  accomplice. 

When  the  metropofitan  police  district  was  formed  by  bringing  to- 
gether the  counties  of  New  York,  Kings,  Westchester,  and  Richmond 
(L.  1857,  c.  569),  an  act  was  passed  which  assimilated  these  four  coun- 
ties, so  that  a  receiver  of  stolen  goods  could  be  tried  in  the  county 
of  the  taking,  notwithstanding  such  property  had  been  bought  or  re- 
ceived in  any  other  county  in  said  district  (L.  1869,  c.  278,  §  1).  This, 
however,  has  been  repealed.    L.  1881,  c.  537,  §  1 ;  L.  1909,  c.  66,  §  6. 

[3]  While,  to  constitute  the  offense  of  receiving  stolen  goods,  some 
one  must  have  first  committed  larceny,  such  larceny  is  not  strictly  an 
element  of  defendant's  crime,  but  only  a  prerequisite  which  must  be 
connected  with  the  receiver  by  scienter,  or  by  good  ground  to  believe 
that  the  property  had  been  stolen. 

[4]  At  common  law,  the  receiving  of  stolen  goods  was  a  misde- 
meanor, and  it  was  a  substantive  offense.    By  St.  3  &  4  W.  &  M.  c. 
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9,  and  St.  5  Anne,  c.  31,  the  offender  was  made  an  accessory  to  the 
theft  and  punishable  as  such.  The  common-law  remedy  was  not  taken 
away,  as  the  prosecutor  could  punish  the  receiver  for  the  misdemeanor, 
or,  after  conviction  of  the  thief,  could  prosecute  the  receiver  as  an  ac- 
cessory. 4  Bl.  Com.  38,  132.  An  early  New  York  statute  provided 
for  punishing  the  receivers  of  stolen  goods  feloniously  taken  away 
or  stolen,  "whether  the  principal  be  convicted  or  not."  R,  L.  1813, 
c.  29,  §  13,  passed  March  19,  1813. 

The  learned  district  attorney  refers  us  to  the  English  Larceny  Act 
(7  &  8  George  IV,  §  56  [1828]),  which  provided  that  a  receiver, 
"whether  charged  as  an  accessory  after  the  fact  to  the  felony,  or  with 
a  substantive  felony,  or  with  a  misdemeanor  only,  may  be  dealt  with, 
indicted,  tried,  and  punished  in  any  county  or  place  in  which  he  shall 
have  or  shall  have  had  any  such  property  in  his  possession,  or  in  any 
county  or  place  in  which  the  party  guilty  of  the  principal  felony  or 
misdemeanor  may  by  law  be  tried,  in  the  same  manner  as  such  re- 
ceiver may  be  dealt  with,  indicted,  tried,  and  punished  in  the  county 
or  place  where  he  actually  received  such  property"  (Chitty,  Crim. 
Law,  Appendix,  p.  liii).  But  such  an  extension  of  the  jurisdiction  has 
not  obtained  in  this  state. 

Our  Penal  Law,  §  1308,  like  the  earlier  statutes,  treats  receiving 
stolen  goods  as  a  substantive  offense.  Jurisdiction  to  indict  and  try 
must  be  local,  like  other  offenses.  It  is  not  outside  the  county,  unless 
in  exceptional  instances,  as  within  500  yards  of  the  county  boundary 
line  (Code  Cr.  Proc.  §  135),  or  upon  a  railway  train  (Code  Cr.  Proc. 
§  137).  And  the  offense  is  committed  where  the  goods  were  received, 
and  not  elsewhere.    12  Cyc,  234;   Clark  &  Marshall,  pp.  763,  764, 

[6]  The  learned  district  attorney  relies,  however,  on  section  134 
of  the  Code  of  Criminal  Procedure,  providing  for  jurisdiction  in  ei- 
ther county  where  a  crime  is  committed  in  part  in  different  counties, 
or  "the  acts  or  effects  *  *  *  occur  in  two  or  more  counties." 
This  familiar  criminal  l^slation  does  not  apply  to  receiving  stolen 
goods  in  states,  as  in  New  York,  where  receipt  of  stolen  goods  is 
made  a  complete  substantive  offense.  It  was  committed  where  the 
horse  was  knowingly  bought.  No  act  or  consummation  was  in  Kings 
county.  Allison  v.  Commonwealth,  83  Ky.  255;  State  v.  Pray,  30 
Nev.  206,  94  Pac.  218;  People  v.  Stakem,  40  Cal.  599;  State  v.  Rider, 
46  Kan.  332,  26  Pac.  745;-  Roach  v.  State,  5  Cold.  (Tenn.)  39;  see 
Commonwealth  v.  O'Neill,  10  Pa.  Dist.  R.  227.  Clearly,  therefore, 
defendant  was  improperly  convicted  in  Kings  county. 

[I]  It  IS  argued  that  the  jury  might  indulge  in  a  presumption,  from, 
defendant's  recent  possession  of  the  horse,  that  he  had  criminally  re- 
ceived the  horse  here  in  Kings  county.  After  the  testimony  in  the 
case,  followed  by  acquittal  of  appellant  for  larceny,  no  basis  whatever 
remained  for  such  a  presumption,  in  disregard  of  the  uncontradicted 
proofs  of  purchase  and  sale  in  New  York  county. 

The  judgment  of  conviction  should  therefore  be  revers^ed,  and  appel- 
lant discharged. 

THOMAS,  CARR,  and  RICH,  JJ.,  concur.  JENKS,  P.  J.,  not 
voting. 
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(96  Mlac  Rep.  341) 

In  re  LIVINGSTON. 

In  re  APPORTIONMENT  OF  ASSEMBLY  DISTRICTS. 

(Supreme  Court,  Special  Term,  Kings  County.    July  13,  1916.) 

1.  States  <S=»27— Absemblt  Districts — ^Apportionment— Discretion. 

Where  the  provisions  of  Const  art  3,  §  5,  as  to  manner  of  apportion- 
ing assembly  districts,  cannot  be  complied  with,  the  board  making  the 
apportionment  has  some  discretion ;  but,  whenever  practicable,  these  pro- 
visions must  be  complied  with. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Dig.  §§  28-33 ;  Dec.  Dig. 
«=>27.] 

2.  States  ^=»27 — Assembly  Districts — Apportionment — ^Review. 

On  application  to  review  apportionment  of  assembly  districts  under 
Laws  1911.  c.  773,  where  no  answering  affidavits  are  filed,  all  the  allega* 
tions  of  the  petitioner  are  admitted  except  those  which  may  have  been 
affected  by  proof  taken. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  g{  28-33;  Dec.  Dig. 
<e=>27.] 

8.  States  ^=»27  —  Assembly  Districts  —  Apportionment  —  "Convenient'* 
Form. 

Unde^  Const  art.  3,  S  5,  providing  for  division  of  counties  Into  assem- 
bly districts  "as  nearly  equal  in  number  of  inhabitants,  excluding  aliens^ 
as  may  be,  of  convenient  and  contiguous  territory  in  as  compact  form  a& 
practicable,*'  an  assembly  district  in  the  county  of  Kings  was  not  in  "con- 
venient" form  when  there  was  no  possible  way  of  going  by  car  lines  from 
the  northeasterly  section  thereof  to  other  portions  thereof  without  goin^ 
through  another  assembly  district,  and  to  go  from  one  certain  point 
therein  to  another  certain  point  therein,  five  blocks  di.«itant,  one  would  be 
obliged  to  travel  31  blocks,  if  keeping  within  the  district. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  §{  28-33 ;  Dec.  Dig. 
<@=927. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series^ 
Convenient] 

4.  States  ^=>27 — Assembly  Districts — Apportionmbniv- Convenient  Form. 

Where  the  disregard  of  the  requirement  of  convenient  form  is  not  triv- 
ial or  unimportant,  and  it  is  practicable  to  conform  to  that  requirement 
without  disregarding  other  provisions,  the  courts  will  give  effect  to  the 
language  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  IS  28-33 ;  Dec.  Dig* 
«=>27.] 

5.  States   <@=>27 — Assembly   Districts — Apportionment — "Compact"   Form. 

An  assembly  district  was  not  in  form  as  "'compact*  as  practicable" 
where  it  had  47  boundaries  or  faces,  only  13  of  which  represented  the 
lines  of  the  senate  district  in  which  it  lay,  and  was  indescribably  ir- 
regular. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  {g  28-33 ;  Dec.  Dig. 
^^27. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Compact.] 

6.  States  ^=»27 — ^Assembly  Districts — Apportionment — Compact  Form. 

The  requirement  of  compactness  in  form  of  assembly  districts  must  be 
given  effect  whenever  practicable. 
[Ed.  Note.— For  other  cases,  see  States.  Cent.  Dig.  ff  28^-33 ;  Dec.  Dig. 

^=»27.] 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  In  aH  Key-Numbered  Digests  ft  Indexes 
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7.  States  ^=»27 — ^Assembly  Distbicts — ^Apfobtionhent — 'Tublio  Wat." 

Const,  art  3,  {  5,  proYldlng  that  In  tbe  formation  of  assembly  districts 
''no  block  in  a  city  inclosed  by  streets  or  public  ways  shall  be  divided," 
is  not  violated  by  an  assembly  district  boundary  line  running  along  the 
end  of  a  park,  where  there  is  a  path  at  the  end  of  the  park  on  the  line^ 
since  either  the  park  or  the  path  is  a  "public  way." 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  §1  28-33 ;  Dec  Dig. 
^=>27. 

For  other  definitions,  see  Words  and  Phrases.  First  and  Second  Series, 
Public  Way.] 

8.  States  ^=5»27 — ^Absekblt  Districts— Apportionment — "Equality  in  Pop- 

UI^ATION." 

Though  Const  art.  8,  g  6,  provides  for  division  of  counties  into  assembly 
districts  "as  nearly  equal  in  number  of  inhabitants,  excluding  aliens,  as 
may  be."  and  provides  that  no  district  shall  "contain  a  greater  excess  In 
population  over  an  adjoining  district  in  the  same  senate  district  than  the 
population  of  a  block  therein  adjoining  such  assembly  district,"*  and  that 
"towns  or  blocks,  which,  from  their  location,  may  be  Included  in  either 
of  two  districts,  shall  be  so  placed  as  to  make  said  districts  most  nearly 
equal  in  number  of  inhabitants,  excluding  aliens,"  where  two  adjoining 
assembly  districts,  as  apportioned,  contained  each  over  60,000  population, 
the  fact  that  one  contained  12  more  inhabitants  than  the  other,  and  that 
there  was  a  small  block  containing  6  inhabitants  on  the  dividing  line  be- 
tween the  two  which  was  included  in  the  larger  district  but  which  could 
have  been  put  in  the  smaller,  making  the  division  of  inhabitants  more 
nearly  equal,  was  too  trivial  to  invalidate  the  apportionment. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  §§  28-33 ;  Dec.  Dig. 
<©=»27.1 

9.  States    ^=»27 — Assembly    Districts — Apportionment — ^Enumeration    op 

Inhabitants. 

Under  Const,  art  3.  §  6,  as  to  apportionment  of  assembly  districts,  re- 
quiring the  apportioning  body  to  "cause  to  be  filed  in  the  office  of  the  sec- 
retary of  state  and  of  the  clerk  of  the  county  a  description  of  such  dis- 
tricts, specifying  the  number  of  each  district  and  of  the  inhabitants 
thereof,  excluding  aliens,  according  to  the  last  preceding  enumeration,'* 
the  objection  that  a  board  of  aldermen  apportioning  assembly  districts 
has  not  properly  certified  the  number  of  inhabitants  in  each  district 
cannot  be  the  basis  for  ordering  a  new  apportionment,  since  if  any  rem- 
edy is  sought  for  this  failure,  it  shpuld  be  by  direct  application  to  com- 
pel a  proper  return  to  be  filed. 

.  [Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  §§  28-33 ;   Dec.  Dig. 
«=>27.] 

10.  States   ^==>27^— Assembly  Districts — ^Apportionment— Performance   of 
Preliminary  Work. 

The  fact  that  the  board  of  aldermen  apportioning  assembly  districts 
did  not  do  all  the  preliminary  work  involved  in  making  the  apportion- 
ment is  immaterial,  if  the  board  enacted  the  apportionment. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  §§  28-33 ;  Dec.  Dig. 
«=>27.] 

IL  Constitutional  Law  ^=»70(3) — Judicial  Power — Validity  of  Statute 
— Motive  of  Legislature. 
The  courts  have  no  concern  with  the  motives  of  legislative  enactment 
[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §  131 ; 
Dec  Dig.  <@=»70(3).] 

12.  Constitutional   Law   ^=>68(3) — Political  Questions — ^Assbmbly   Dis- 
tricts— Apportionment. 

While  the  making  of  an  apportionment  of  an  assembly  district  is  not 
for  the  courts,  when  an  apportionment  has  been  made  which  Is  mani- 

.<^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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festly  unfair  and  which  violates  the  provisions  of  the  Oonstitotion,  and 
when  such  an  apportionment  is  shown  to  be  absolutely  unnecessary  and 
to  stand  wholly  unexplained  and  unjustified,  the  courts  must  interfere. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  C3ent.  Dig.  H  125, 
127;   Dec.  Dig.  <S=>68(3).] 

13.  States  ^=927 — ^Assembly  Distbicts — ^Apportionment. 

In  reviewing  apportionment  of  assembly  districts,  the  courts  will  en- 
force both  the  letter  and  spirit  of  the  Constitution. 

[Ed.  Note.—For  other  cases,  see  States,  Cent  Dig.  §§  28-33 ;  Dec.  Dig. 
«=»27.1 

Application  by  Jacob  A.  Livingston  under  Laws  1911,  c  773,  to  re- 
view the  apportionment  by  the  board  of  aldermen  of  the  city  of  New 
York  of  certain  assembly  districts.  Application  granted,  apportion- 
ment declared  void,  and  tiie  board  ordered  to  reconvene  and  reappor- 
tion the  assembly  districts. 

Alfred  J.  Gilchrist,  of  Brooklyn,  for  petitioner. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Thomas  P.  Mag- 
ner  and  George  A.  Green,  both  of  Brooklyn,  of  counsel),  for  board  of 
aldermen. 

James  D.  Bell,  of  Brooklyn,  for  Democratic  organization. 

CROPSEY,  J.  This  is  a  proceeding  to  review  the  action  of  the 
board  of  aldermen  of  the  city  of  New  York  in  dividing  the  Fifth  Sen- 
ate district  of  the  county  of  Kings  into  assembly  districts.  The  Con- 
stitution of  the  state  provides  that  members  of  the  Assembly  shall  be 
apportioned  by  the  Legislature  among  the  several  counties,  "as  nearly 
as  may  be  according  to  the  number  of  their  respective  inhabitants,  ex- 
cluding aliens."  And  in  counties  entitled  to  more  than  one  assembly- 
man, the  board  of  supervisors  (or  in  the  case  of  the  city  of  New  York, 
the  common  council),  at  such  times  as  the  Legislature  may  prescribe, 
must  divide  the  counties  into  the  number  of  assembly  districts  prescrib- 
ed by  the  Legislature.  The  direction  to  the  common  coimcil  (board  of 
aldermen)  is  that  it  shall  divide  the  counties  into  assembly  districts,  "as 
nearly  equal  in  number  of  inhabitants,  excluding  aliens,  as  may  be,  of 
convenient  and  contiguous  territory  in  as  compact  form  as  practicable," 
and  that  each  of  such  districts  shall  be  wholly  within  a  senate  district, 
and  that,  in  forming  the  assembly  districts : 

"No  town  and  no  block  in  a  dty  inclosed  by  streets  or  pubUc  ways,  shall 
be  divided  *  *  *  .  nor  shall  any  district  contain  a  greater  excess  in  popu- 
lation oyer  an  adjoining  district  in  the  same  senate  district,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  assembly  district  Towns 
or  blocks  which,  from  their  location,  may  be  included  in  either  of  two  dis- 
tricts, shall  be  so  placed  aa  to  make  said  districts  most  nearly  equal  in  num- 
ber of  inhabitants,  excluding  aUens."    Constitution  of  1804,  art  8,  §  5. 

The  same  section  provides  for  a  review  by  this  court  of  the  appor- 
tionment of  either  senate  or  assembly  districts,  "at  the  suit  of  any  citi- 
zen," upon  such  reasonable  regulation  as  the  Legislature  may  pre- 
scribe. Evidently  acting  under  these  provisions,  the  Legislature  has 
enacted  the  procedure  to  be  followed.  Laws  of  1911,  chap.  773.  Un- 
der these  this  application  is  made. 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlffests  ft  Indexes 


Digitized  by 


GooQle 


Sup.  Ct)  IN  BE  LIYIKOSTON  465 

By  chapter  373  of  the  Laws  of  1916,  the  Legislature  laid  out  8  sen- 
ate districts  in  the  county  of  Kings  and  provided  that  the  number  of  as- 
sembl3rmen  in  that  county  shall  be  23.  This  act  further  required  the 
board  of  aldermen  to  meet  and  divide  the  counties  of  the  city  of  New 
York  into  as  many  assembly  districts  as  they  are  entitled  to  thereunder. 
Pursuant  to  this  provision,  the  board  of  aldermen  did  divide  Kings 
county  into  the  number  of  assembly  districts  prescribed,  making  3  sudi 
districts  in  the  Fifth  senate  district.  It  is  the  apportionment  of  those 
districts  which  is  questioned  in  this  proceeding. 

The  petitioner  contends  that  this  apportionment  was  improper  and 
illegal,  for  the  following  reasons :  (a)  That  the  assembly  districts  are 
not  of  convenient  and  contiguous  territory;  (b)  that  they  are  not  in 
as  compact  form  as  practicable ;  (c)  that  a  city  block  inclosed  by  streets 
has  been  divided,  in  creating  these  districts ;  (d)  that  the  difference  in 
population  of  the  inhabitants,  excluding  aliens,  of  the  districts  exceeds 
the  number  of  such  inhabitants  in  a  block  on  the  boundary  line  between 
the  districts;  (e)  that  the  board  of  aldermen,  in  its  report  or  statement 
filed  in  the  public  ofiBce,  does  not  properly  state  the  number  of  such 
inhabitants  in  each  district;  (f)  that  the  board  of  aldermen  merely 
adopted  a  resolution  defining  the  boundaries  of  said  assembly  dis- 
tricts, but  did  not  do  any  of  3ie  work  preliminary  thereto. 

Before  discussing  these  claims,  it  may  be  well  to  review  briefly  the 
provisions  of  the  various  Constitutions  of  the  state,  relating  to  the  mat- 
ter of  apportionment.  Such  review,  together  with  the  judicial  deci- 
sions that  will  be  referred  to,  will  aid  in  determining  what  is  meant, 
and  thus  what  is  required,  by  the  constitutional  provisions  here  in- 
volved. The  Constitution  of  1777,  in  article  4,  prescribed  the  number 
of  assemblymen  to  be  chosen  in  each  county,  and  by  article  5  provided, 
if  on  a  census  being  taken  it  should  appear  that  the  number  of  assem- 
blymen from  the  different  counties  was  not  justly  apportioned  to  the 
number  of  electors  in  those  counties  respectively,  "that  the  Legislature 
do  adjust  and  apportion  the  same  by  that  rule."  There  was  a  further 
provision  for  a  reapportionment  every  seven  years.  By  article  12  the 
state  was  divided  into  4  great  districts  and  the  number  of  senators  to 
be  elected  from  each  of  these  districts  was  prescribed.  The  furtiier 
provision  was  contained  that  after  a  census  had  been  taken,  if  it  should 
appear — 

"that  tlie  nnmber  of  senators  Is  not  justly  proportioned  to  the  several  dis- 
tricts, that  the  Legislature  adjust  the  proportion,  as  near  as  may  be,  to  the 
number  of  freeholders." 

And  article  16  provided  that  when  the  senators  or  assemblymen 
reached  a  specified  number,  the  Legislature  should,  from  time  to  time 
thereafter,  apportion  them  among  the  great  districts  and  counties  of 
the  state — 

"In  proportion  to  the  number  of  their  respective  electors,  so  that  the  repre- 
sentation of  the  good  people  of  this  state,  both  in  the  Senate  and  Assembly, 
shall  forever  remain  proportionate  and  adequate." 

The  amendments  set  forth  by  the  Constitutional  Convention  of  1801 
provided  that  the  Legislature  should  apportion  the  members  of  the 
leo^xs.— 30 
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assembly  "among  the  several  counties  of  this  state,  as  nearly  as  may  be, 
accoiding  to  the  number  of  electors  which  shall  be  found  to  be  in 
«ach  county  by  the  census  directed  to  be  taken."  Paragraph  2.  A  sim- 
ilar provision  was  contained  relating  to  the  senators.  Paragraph  3. 
Further  provision  was  made  for  increasing  the  number  of  assembly- 
men each  year  and  after  each  census  the  Legislature  was  required  to — 

^'apportion  the  senators  and  members  of  the  assembly  amongst  the  great  dis- 
tricts and  counties  of  this  state,  as  nearly  as  may  be,  according  to  the  num- 
ber of  their  respective  electors." 

It  was  provided,  however,  that  the  Legislature  might  allow  one  as- 
semblyman to  each  county.    Paragraph  4. 

The  Constitution  of  1821  provided  for  the  taking  of  a  census  and  for 
the  creation  of  senate  districts  by  the  Legislature,  so  that  "each  senate 
•district  shall  contain,  as  nearly  as  may  be,  an  equal  number  of  in- 
habitants, excluding  aliens,  paupers  and  persons  of  color  not  taxed," 
and  shall  at  all  times  consist  of  contiguous  territory.  It  is  further 
provided  that  no  county  should  be  divided  in  the  formation  of  a  sen- 
ate district.  Article  1,  §  6.  It  will  be  noted  that  the  provisions  re- 
quiring the  districts  to  be  of  contiguous  territory  and  prohibiting  the 
division  of  a  county  were  new,  and  were  here  introduced  for  the  first 
time.  This  Constitution  directed  that  the  members  of  the  assembly 
be  chosen  by  counties  and  be  apportioned  among  the  several  counties, 
**as  nearly  as  may  be,  according  to  the  numbers  of  their  respective  in- 
habitants, excluding  aliens,  paupers  and  persons  of  colour  not  taxed." 
It  also  provided  that  each  county  "shall  always  be  entitled  to  one  mem- 
ber of  the  assembly." 

The  Constitution  of  1846  materially  changed  the  Constitution  of  1821 
in  many  respects,  but  it  practically  re-jcnacted  its  provisions  with  respect 
to  the  creation  of  senate  districts.  Article  3,  §  4.  It  also  re-enacted  the 
substance  of  the  provisions  in  the  1821  Constitution,  regarding  the  ap- 
portionment of  assembly  districts,  but  it  added  to  those  provisions  some 
new  ones.  It  provided  that  the  boards  of  supervisors  should  divide 
their  counties  into  assembly  districts,  and  specified  that  the  districts 
*'shall  consist  of  convenient,"  as  well  as  contiguous,  territory,  and  that 
no  towns  shall  be  divided  in  the  formation  of  such  districts.  Article 
3,  §  5.  The  provision  that  assembly  districts  should  consist  of  "con- 
venient" territory,  as  well  as  of  contiguous  territory,  made  its  first  ap- 
pearance in  this  Constitution.  So  also  did  the  provision  prohibiting  tlie 
division  of  a  town. 

While  the  constitutional  amendments  of  1874  omitted  the  provision 
that  the  assembly  districts  should  be  created,  as  nearly  as  may  be, 
according  to  the  number  of  the  inhabitants  (article  3,  §  5),  the  Court 
of  Appeals  has  held  that  there  was  no  intention  of  ^hanging  this  pro- 
vision of  the  prior  Constitution,  and  that  this  Constitution  must  be 
construed  as  though  it  contained  that  provision.  Baird  et  aL  v.  Super- 
visors, 138  N,  Y.  95,  105-107,  33  N.  E.  827,  20  L.  R,  A.  81.  The 
remaining  provisions  of  the  1846  Constitution,  referring  to  the  forma- 
tion of  senate  and  assembly  districts,  were  substantially  re-enacted. 

In  the  period  between  the  adoption  of  the  Constitution  of  1874  and 
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that  of  1894,  there  had  been  some  decisions  of  the  courts  construing 
the  provisions  of  the  Constitution  regarding  the  matter  of  apportion- 
ment. Some  of  these  arose  over  the  difference  in  the  population  in 
the  assembly  districts  (Baird  v.  Supervisors,  138  N.  Y.  95,  33  N.  E. 
827,  20  L.  R.  A.  [N.  S.]  81);  others  over  the  unequal  population 
in  the  senate  districts.  People  ex  rel.  Carter  v.  Rice,  135  N.  Y.  473, 
31  N.  E.  921,  16  L.  R.  A.  836.  Others  sought  to  upset  the  apportion- 
ment because  the  districts  were  unnecessarily  extended  and  were  not 
compact  in  form.  Matter  of  Baird  et  al.,  142  N.  Y.  523,  37  N.  E.  619. 
These  cases  generally  held  that  the  Legislature  or  boards  of  super- 
visors had  discretion  under  the  Constitution,  with  which  the  courts 
could  not  interfere,  unless  it  was  plainly  and  grossly  abused,  and  that 
an  apportionment  was  not  void  even  though  there  was  a  substantial 
departure  from  the  rule  of  equality.  So  in  Matter  of  Baird  et  al.,  142 
N.  Y.  523,  37  N.  E.  619,  the  court  upheld  the  apportionment,  although 
the  difference  in  the  population  of  the  assembly  districts  was  more 
than  12,000.  But  the  court  refused  to  sustain  a  previous  apportion- 
ment of  the  same  districts  because  the  difference  in  population  was 
so  much  greater  as  to  evidence  a  total  disregard  of  the  constitutional 
provisions.  Baird  v.  Supervisors,  138  N.  Y.  95,  33  N.  E.  827,  20  L. 
R.  A.  (N.  S.)  81.  And  in  Matter  of  Baird,  142  N.  Y.  523,  527,  37 
N.  E.  619,  620,  the  court  expressly  noted  tliat  "the  Constitution  does 
not  require  the  districts  to  be  made  up  of  compact  territory."  This 
was  in  answer  to  the  contention  that  the  contention  that  the  irregular 
shape  of  the  district  was  not  only  unnecessary,  but  in  violation  of 
the  constitutional  provision.  The  effect  of  these  decision^  is  seen  in 
the  new  provisions  which  were  placed  in  the  Constitution  of  1894, 
As  to  senate  districts  it  is  there  provided  that  they  must  be  in  as  com- 
pact form  as  practicable;  that  no  town  and  no  block  in  a  city  shall 
be  divided  in  the  formation  of  them;  that  no  district  shall  contain 
a  greater  excess  in  population  over  an  adjoining  district  in  the  same 
county  than  the  population  of  a  town  or  block  therein  adjoining  such 
district ;  and  that  counties,  towns,  or  blocks  which  might  be  included 
in  either  of  two  districts  should  be  so  placed  as  to  msdce  the  districts 
most  nearly  equal  in  number  of  inhabitants.     Article  3,  §  4. 

These  are  some  of  the  provisions  not  theretofore  contained  in  the 
Constitution,  and,  in  addition  to  tliem,  practically  all  the  provisions 
contained  in  the  preceding  Constitution  were  continued. 

As  to  the  apportionment  of  the  assembly  districts,  the  1894  Con- 
stitution also  contained  many  new  provisions.  In  providing  for  the 
number  of  assembly  districts  in  a  county,  the  Legislature  is  required 
to  give  heed  to  the  number  of  inhabitants,  so  that,  where  there  are 
additional  members  to  be  chosen,  the  county  having  the  greatest  re- 
mainder over  the  full  quota  must  be  given  the  additional  assembly- 
man. Article  3,  §  5.  This  evidently  was  inserted  to  overcome  the 
effect  of  the  decision  in  People  ex  rel.  Carter  v.  Rice,  135  N.  Y.  473, 
498-509,  31  N.  E.  921,  16  L.  R.  A.  836,  where  an  apportionment  which 
had  not  followed  this  rule  had  been  upheld. 

The  assembly  districts  were  also  required  to  be  in  as  compact  form 
as  possible,  and  no  town  or  block  should  be  divided  in  making  them 
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up,  and  no  district  should  contain  a  greater  excess  in  population  over 
an  adjoining  district  in  the  same  senate  district  than  the  population 
of  a  town  or  block  therein  adjoining  such  assembly  district,  and  towns 
or  blocks  which  could  be  included  in  either  of  two  districts  must  be 
so  placed  "as  to  make  said  districts  more  nearly  equal  in  number  of 
inhabitants."  The  provision  was  also  contained  that  the  apportion- 
ment by  the  Legislature  or  by  the  board  of  supervisors  or  common 
council  should  be  subject  to  the  review  of  this  court  at  the  suit  of  any 
citizen.  Article  3,  §  5.  These,  as  in  the  cases  of  the  provisions  relating 
to  the  senate  districts,  are  all  new,  and  in  addition  to  them  substan- 
tially all  the  provisions  of  the  prior  Constitution  were  continued. 

The  provision  requiring  that  the  districts  should  be  in  as  compact 
form  as  practicable  was  evidently  inserted  to  overcome  the  comment 
in  Matter  of  Baird,  142  N.  Y.  523,  527,  37  N.  E.  619;  and  also  to 
prevent  the  formation  of  districts  unnecessarily  irregular  in  shape. 
While  it  is  apparent  that  some  discretion  is  given  to  the  Legislature 
in  fixing  senate  lines,  and  to  boards  of  supervisors  and  common  coun- 
cils in  fixing  assembly  lines,  the  consensus  of  opinion  is  that  under 
the  1894  Constitution  very  little  discretion  has  been  left  to  either  of 
these  bodies.  Lincoln's  Constitutional  History  of  New  York,  vol.  3, 
p.  218;  In  re  Smith  v.  Board  of  Supervisors,  148  N.  Y.  187,  190,  193, 
42  N.  E.  592;  Matter  of  SherriU  v.  O'Brien,  188  N.  Y.  185,  206,  81 
N.  E.  124,  117  Am.  St.  Rep.  841. 

[1]  While  it  is  also  apparent  that  in  every  case  all  the  provisions 
of  the  Constitution  cannot  be  complied  with,  and  that  when  that  oc- 
curs the  board  making  the  apportionment  has  some  discretion  (In  re 
Smith  V.  Board  of  Supervisors,  148  N.  Y.  187,  42  N.  E.  592),  the 
language  of  the  Constitution  plainly  requires  that  its  provisions  shall 
be  complied  with  wherever  it  is  practicable.  In  People  ex  rel.  Gleason 
V.  Aldermen,  14  Misc.  Rep.  105,  110,  35  N.  Y.  Supp.  259,  262,  the 
court  said  the  constitutional  provisions  showed — 

"the  lilgh  Importance  attached  by  the  people  of  the  state  to  a  fair,  just,  and 
exact  performance  of  the  duties  intrusted  to  the  boards  of  supervisora  and 
common  councils  in  the  performance  of  this  function." 

In  that  case  the  objection  to  the  apportionment  was  based  on  a  dif- 
ference in  the  population  of  the  different  districts.  And  in  matter  of 
Timmerman,  51  Misc.  Rep.  192,  194,  100  N.  Y.  Supp.  57,  58,  the  court 
held  that  the  difference  in  population  was  sufficient  to  declare  the  ap- 
portionment invalid,  but  the  court  added  that  the  most  serious  objec- 
tion urged  against  its  validity  was  that  it  violated  the  provision  re- 
quiring the  districts  to  be  "in  as  compact  form  as  practicable."  The 
court  commented  on  the  fact  that  the  districts  in  question  lay  wholly 
within  the  city  of  Buffalo,  observing  that  there  was  **no  reason  why 
they  could  not  have  been  made  more  compact."  51  Misc.  Rep.  p. 
195,  100  N.  Y.  Supp.  58. 

Again  this  question  was  considered  by  the  Court  of  Appeals  in  Mat- 
ter of  SherriU  v.  O'Brien,  188  N.  Y.  185,  81  N.  E.  124,  117  Am.  St. 
Rep.  841,  and  while  that  case  dealt  with  senate  districts,  its  language 
is  equally  applicable  to  assembly  districts,  as  the  provisions  of  the 
present  Constitution  relating  to  senate  and  assembly  districts  are  very 
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similar.  In  that  case  it  was  held  that  a  district  very  irregular  in  shape 
(a  map  of  the  district  being  given  in  the  report)  did  not  comply  with 
the  constitutional  requirements,  and  was  not  "in  as  compact  form  as 
practicable."  The  court  said  that  apparently  no  effort  had  been  made 
to  make  the  district  conform  to  that  provision  of  the  Constitution  (188 
N.  Y.  210,  81  N.  E.  124,  117  Am.  St.  Rep.  841),  and  that  within  the 
limits  of  a  city  that  requirement  "would  seem  to  exclude  all  possibil- 
ity" of  such  a  district  being  created  (188  N.  Y.  210,  211,  81  N.  E. 
132  [117  Am.  St  Rep.  841]). 

[2,  3]  From  this  review  of  the  constitutional  provisions  and  of  the 
authorities,  it  seems  plain  that  apportionments  must  comply  with  the 
constitutional  mandate  wherever  possible.  Now  let  us  examine  the 
facts  in  the  proceeding  at  bar  and  apply  the  decisions  to  them.  No 
answering  affidavits  have  been  filed.  Hence  all  allegations  of  the  peti- 
tioner are  admitted,  except  those  which  may  have  been  affected  by  the 
proof  that  was  taken.  The  districts  in  question  are  the  Twentieth, 
Twenty-First,  and  Twenty-Second  assembly  districts.  The  territory 
of  each  is  contiguous,  but  it  is  plain  that  as  to  the  Twenty-First  chs- 
trict  it  is  not  convenient.  This  is  borne  out  by  the  maps  in  evidence  and 
by  the  location  of  the  various  car  lines.  There  is  no  possible  way  of 
going  by  car  lines  from  the  northeasterly  section  of  that  district  to  the 
other  portions  of  it  without  going  through  another  assembly  district. 
And  an  elector  living  in  the  district  at  the  corner  of  Fulton  street  and 
Essex  street  and  wishing  to  go  to  the  corner  of  Glenmore  avenue  and 
Elton  street,  also  in  the  district,  would  be  obliged  to  travel  a  distance 
of  31  blocks,  if  he  kept  within  the  confines  of  the  district,  although  if 
he  went  directly  from  the  one  place  to  the  other,  he  would  have  to  go 
but  a  distance  of  five  blocks. 

[4]  The  courts  have  attached  importance  to  the  matter  of  conven- 
ience with  reference  to  apportionment.  In  re  Smith  v.  Board  of  Su- 
pervisors, 148  N.  Y.  187,  191,  193,  42  N.  E.  592.  If  the  matter  of 
convenience  could  not  be  given  great  weight  because  of  other  pro- 
visions, then  the  failure  to  make  the  districts  consist  of  convenient  ter- 
ritory might  not  be  deemed  fatal  to  the  validity  of  the  apportionment. 
But  when,  as  here,  it  is  apparent  from  the  proof  and  maps  submitted 
that  Jthe  matter  of  convenience  can  be  considered  without  disregarding 
any  other  provisions,  the  language  of  the  Constitution  should  be  given 
effect.  If  the  matter  were  a  slight  or  trifling  one,  then  the  court  might 
well  refuse  to  interfere,  but  where  it  is  a  substantial  one,  and  where 
the  abuse  or  disregard  of  the  provision  is  gross,  the  court  should  act. 

[5]  What  has  been  said  applies  with  even  greater  force  to  the  pro- 
vision regarding  compactness.  No  one  of  the  three  districts  is  com- 
pact in  form,  nor  is  it  "as  compact  as  practicable."  This  is  conclusive- 
ly demonstrated  by  a  comparison  of  the  maps  submitted.  Nor  is  the 
difference  in  this  regard  slight  or  trivial.  It  is  most  substantial.  The 
greatest  criticism  can  properly  be  directed  against  the  Twenty-Second 
district.  To  venture  a  description  of  that  district  would  be  foolhardy. 
It  is  not  capable  of  being  described  by  any  language  that  would  con- 
vey a  true  idea  of  its  appearance.  It  is  most  irregular  in  shape.  In 
fact  it  is  really  grotesque.    It  has  47  boundaries,  or  faces,  and  but  13 
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of  these  represent  the  lines  of  the  senate  district.  The  j)lan  of  this 
district  may,  perhaps,  be  best  likened  to  a  jig-saw  puzzle.  The  map 
accompanying  the  petition  shows  that  the  district  can  be  re-apportioned 
so  as  to  be  truly  compact. 

[8]  If  the  constitutional  provision  relating  to  compactness  means 
anything,  this  district,  as  laid  out,  manifestly  does  not  conform  to  it. 
If  the  apportionment  of  a  district  of  this  shape  can  be  upheld,  when 
no  other  constitutional  provision  makes  its  shape  necessary,  then  the 
provision  as  to  compactness  serves  no  purpose.  But  that  provision 
must  be  given  effect.  It  was  enacted  for  a  purpose,  and  the  courts 
should  require  that  it  be  respected.  This  district  is  just  as  irregular 
and  as  absurd  in  shape  as  was  the  district  condemned  in  Matter  of 
Sherrill  v.  O'Brien,  188  N.  Y.  185,  81  N.  E.  124,  117  Am.  St.  Rep.  841. 

[7]  The  contention  that  one  of  the  boundaries  between  the  Twenty - 
First  and  Twenty-Second  districts  runs  through  the  middle  of  a  block 
does  not  seem  to  be  so  serious.  This  line  runs  at  the  westerly  end  of 
Highland  Park,  from  Jamaica  avenue  to  the  county  line.  While  there 
seems  to  be  no  road  or  driveway  at  this  place,  it  does  appear  that 
there  is  a  path  at  the  edge  of  the  park,  running  between  the  points 
mentioned.  The  constitutional  provision  is  that  "no  block  in  a  city 
inclosed  by  streets  or  public  ways  shall  be  divided."  The  words,  **pub- 
lic  ways,"  must  have  been  inserted  for  some  purpose.  They  evidently 
mean  something  other  than  a  street.  It  may  be  that  a  public  park, 
such  as  the  one  in  question,  is  a  public  way  within  the  meaning  of  those 
words  as  used.  But,  if  not,  it  would  seem  that  the  pathway,  which  ad- 
mittedly is  public,  running  at  the  westerly  side  of  tihe  park,  where  the 
boundary  line  of  the  assembly  district  has  been  laid  out,  is  a  public 
way. 

[8]  There  is  a  slight  difference  in  the  population  of  the  three  dis- 
tricts. According  to  the  secretary  of  state's  certificate,  the  Twentieth 
district  contains  60,067,  the  Twenty-First,  60,006,  and  the  Twenty-Sec- 
ond, 60,079.  Thus  the  greatest  difference  is  only  73.  Petitioner's 
papers  and  proofs  show  that  a  small  triangular  block  on  the  extreme 
northerly  side  of  the  Twenty-Second  district  contains  only  6  inhabi- 
tants. It  is  argued  that  if  this  block  had  been  put  in  the  Twentieth 
district,  the  division  of  the  inhabitants  would  have  been  more  nearly 
equal.  While  this  is  true  as  a  mathematical  proposition,  it  is  dearly 
too  trivial  and  insignificant  a  matter  upon  which  to  invalidate  an  ap- 
portionment. Carter  v.  Rice,  135  N.  Y.  473,  517,  518,  31  N.  E.  921, 
16  L.  R.  A.  836;  Baird  v.  Board  of  Supervisors,  138  N.  Y.  95,  114, 
33  N.  E.  827,  20  L.  R.  A.  81. 

[9-11]  The  objection  that  the  board  of  aldermen  has  not  properly 
certified  the  number  of  inhabitants  in  each  district  cannot  be  tihe  basis 
for  ordering  a  new  apportionment.  If  any  remedy  is  sought  for 
this  failure,  it  should  be  by  direct  application  to  compel  a  proper  re- 
turn to  be  filed.  Nor  is  there  anything  in  the  other  contention  of  the 
petitioner,  that  the  board  of  aldermen  did  not  do  all  the  preliminary 
work  involved  in  making  the  apportionment.  Whether  it  did  or  not 
is  beside  the  question.  The  petitioner  shows  that  the  board  enacted 
the  apportionment    That  is  sufficient.    The  courts  have  no  concern 
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with  the  motives  of  legislative  enactment.  People  ex  rel.  Carter  v. 
Rice,  133  N.  Y.  473,  511,  31  N.  E.  921,  16  L.  R.  A.  836. 

[12]  The  respondents  offer  no  reason  or  excuse,  and  much  less  ne- 
cessity, for  forming  these  districts  as  they  have.  It  clearly  was  not 
necessary  to  do  so.  The  plan  shown  by  the  petitioner  would  m^Jce 
the  population  of  the  three  districts  as  follows:  Twentieth,  60,053; 
Twenty-First,  60,041 ;  Twenty-Second,  60,058.  Besides  the  alterna- 
tive plan  makes  the  districts  far  more  compact  and  the  territory  more 
convenient.  Of  course  it  is  recognized  that  the  making  of  an  appor- 
tionment is  not  for  the  court,  but  when  an  apportionment  has  been 
made  which  is  manifestly  unfair  and  which  violates  the  provisions  of 
the  Constitution,  and  when  such  an  apportionment  is  shown  to  be 
absolutely  unnecessary  and  to  stand  wholly  unexplained  and  unjusti- 
fied, the  courts  must  interfere. 

[13]  As  was  said  in  Re  Smith  v.  Board  of  Supervisors,  148  N,  Y. 
187,  194,  42  N.  E.  592,  594:  "The  Courts  can  be  relied  upon  at  all 
times  to  enforce  the  Constitution  in  its  letter  and  spirit."  Both  the 
letter  and  spirit  of  the  present  Constitution  forbid  the  making  of  such 
an  apportionment  as  the  one  in  question. 

The  application  of  the  petitioner  is  therefore  granted,  with  $50 
costs;  and  the  action  of  the  board  of  aldermen  in  apportioning  the 
assembly  districts  in  question  is  declared  to  be  void,  and  the  board 
must  reconvene  forthwith  and  divide  the  Fifth  senate  district  of  this 
county  into  assembly  districts  in  accordance  with  the  provisions  of  the 
Constitution  and  the  laws  of  this  state. 

Settle  order  on  one  day's  notice. 


MOORE  V.  BOARD  OF  ALDERMEN  OF  CITY  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  Kings  County.    July  13,  1916.) 

I.  States    «=»27— Assembly    Dibtbicts— Latino    Otrr— Review— Pbesump- 

TIONS. 

Under  Const,  art.  3,  S  5,  providing  that  "in  counties  having  more  than 
one  senate  district,  the  same  number  of  assembly  districts  shall  be  put  in 
each  senate  district  unless  the  assembly  districts  cannot  be  evenly  di- 
vided among  the  senate  districts  of  any  county,  in  which  case  one  more 
assembly  district  shall  be  put  in  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  the  senate  dis- 
trict in  such  county  having  the  smallest  number  of  inhabitants,  excluding 
aliens,  as  the  case  may  require,"  where  there  were  8  senate  districts  and 
23  assembly  districts  in  a  county,  It  must  be  presumed,  on  application  to 
compel  the  board  of  aldermen  apportioning  a  senate  district  into  assembly 
districts  to  reconvene  and  reapportion  it,  that  the  board,  in  laying  out 
but  2  assembly  districts  in  the  senate  district  in  question,  while  in  other 
senate  districts  in  the  county  there  were  3  assembly  districts,  complied 
with  the  Constitution,  where  the  application  does  not  allege  that  the  sen- 
ate district  In  question  was  not  the  one  having  the  smallest  number  of 
inhabitants. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  if  28-^ ;  Dec.  Dig. 
♦=5>27.] 

^=9For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Nunbered  DiKes'is  ft  Ind«ZM 
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2.  States  ^=»27 — ^Assembly  Distbicts — ^Appobtionmbnt — Compactness — ^Dir- 

FEBBNCB  IN  POPULATION. 

Under  Const,  art.  3,  §  5,  providing  for  division  of  counties  into  assembly 
districts  "as  nearly  equal  in  number  of  inhabitants,  excluding  aliens,  as 
may  be,  of  convenient  and  contiguous  territory  in  as  compact  form  as  prac- 
ticable,'* and  providing  that  no  assembly  district  sball  "contain  a  greater 
excess  in  population  over  an  adjoining  district  in  the  same  senate  dis- 
trict than  the  population  of  a  town  or  block  therein  adjoining  such  as- 
sembly district,"  and  that  'towns  or  blocks,  which,  from  their  location, 
may  be  included  in  either  of  two  districts,  shall  be  so  placed  as  to  make 
said  districts  most  nearly  equal  in  number  of  inhabitants,  excluding 
aliens,"  where  two  assembly  districts  in  a  senate  district  contained,  re- 
spectively, 00,481  and  89,656  inhabitants,  the  difference  being  greater  than 
the  number  of  inhabitants  In  any  block  on  the  dividing  line  between 
them,  and  the  larger  district  had  an  end,  or  tail,  consisting  of  six  blocks, 
and  the  straight  line  of  division  between  the  districts  was  varied  by  in- 
cluding another  block,  the  apportionment  was  invalid,  where  no  neces- 
sity for  such  apportionment  arising  out  of  other  provisions  of  the  Con- 
stitution was  shown  or  explanation  made  of  the  manner  of  apportionment. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  i§  28-33 ;  Dec.  Dl^. 
<©=»27.] 

3.  States  €=s»27 — Assembly  Distbicts — ^Appobtionhent. 

Under  this  constitutional  provision,  the  reasons  for  violation  thereof 
are  immaterial,  where  they  show  no  necessity  arising  out  of  a  compliance 
with  other  provisions  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  ||  28-33 ;  Dec.  Dig. 
<g=>2T.] 

4.  States  ^=»27— Assembly  Distbicts — ^Apportionment— Trivial  Errors. 

A  difference  in  population  between  two  assembly  districts  in  the  same 
senate  district  greater  than  the  population  of  any  of  the  blocks  on  the 
boundary  line  between  them  cannot  be  permitted,  unless  the  difference 
is  so  small  as  to  be  trivial. 

[Ed.  Note.— For  other  cases,  see  States,  Cent.  Dig.  §§  28-33;  Dec.  Dig. 
$=»27.] 

Application  by  Jesse  D.  Moore  for  writ  of  mandamus  against  the 
Board  of  Aldermen  of  the  City  of  New  York.  Application  granted, 
and  writ  directed  to  issue. 

Mortimer  J.  Wohl,  of  New  York  City,  for  petitioner. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Thomas  F.  Mag- 
ner  and  George  A.  Green,  both  of  Brooklyn,  of  counsel),  for  board 
of  aldermen. 

CROPSEY,  J.  [1]  This  application  seeks  to  compel  the  board  of 
aldermen  of  the  city  of  New  York  to  reconvene  and  reapportion  the 
Fourth  senate  district  of  the  county  of  Kings  into  assembly  districts. 
The  board  has  laid  out  but  2  assembly  districts  in  this  senate  district, 
while  in  every  other  district  in  this  county  there  are  3  assembly 
districts.  The  petitioner  complains  of  this  alleged  discrimination,  but 
there  is  nothing  to  show  that  that  senate  district  was  discriminated 
against.  There  are  8  senate  districts  in  the  county,  and  only  23  as- 
sembly districts.  Consequently  1  of  the  senate  districts  could  con- 
tain but  2  assembly  districts.  The  Constitution  provides  that  in  such 
a  case  the  senate  district  which  must  have  the  lesser  number  of  as- 
sembly districts  is  the  one  having  the  smallest  number  of  inhabitants. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Article  3,  §  5.  There  is  no  allegation  that  the  Fourth  senate  district 
was  not  the  one  having  the  smallest  number  of  inhabitants.  It  must 
therefore  be  presumed  that  the  board  of  aldermen  complied  with  the 
provision  of  tfie  Constitution,  and  that  the  petitioner  has  no  just  cause 
for  complaint  in  this  respect. 

[2]  Tlie  petitioner  also  attacks  the  apportionment  on  the  ground 
of  inequality  of  population,  on  the  ground  that  one  of  the  districts  con- 
tains a  greater  excess  in  population  over  the  other  district  than  the 
population  of  a  block  therein  adjoining  the  other  district,  and  oji  the 
further  ground  that  the  districts  are  not  as  compact  as  practicable. 
None  of  the  allegations  of  the  petition  is  denied.  They  show  that 
the  Fifteenth  assembly  district  contains  90,481  inhabitants  and  the 
Nineteenth  assembly  district  89,656,  a  difference  of  825.  They  fur- 
ther show  that  this  difference  is  greater  than  the  number  of  inhabit- 
ants in  any  block  of  the  FifteenSi  district  which  adjoins  the  Nine- 
teenth district. 

[3]  As  to  compactness,  the  maps  and  papers  show  that  the  Fif- 
teenth district  has  an  end,  or  tail,  consisting  of  six  blocks,  forming  the 
appearance  of  a  ladder,  and  that  at  another  portion  of  the  boundary 
line  between  the  districts  the  otherwise  straight  line  of  division  has 
been  varied  and  the  boundary  line  has  been  run  around  another  block.  . 
The  petitioner  claims  to  set  forth  the  reason  this  block  was  included ; 
and,  while  these  allegations  are  not  denied,  they  are  immaterial,  as 
they  show  no  necessity  arising  out  of  a  compliance  with  other  provi- 
sions of  the  Constitution.  People  ex  rel.  Carter  v.  Rice,  135  N.  Y. 
473.  511,  31  N.  E.  921,  16  L.  R.  A.  836.  This  application,  therefore, 
must  be  decided  solely  upon  consideration  of  whether  the  provisions 
of  the  Constitution  have  been  violated  with  respect  to  compactness 
and  to  population. 

[4]  The  provisions  of  the  different  Constitutions  and  the  decisions 
of  the  courts  affecting  matters  of  apportionment  have  been  referred 
to  and  considered  in  Matter  of  Livingston,  160  N.  Y.  Supp.  462,  de- 
cided herewith.  Hence  no  discussion  of  them  will  be  had  here.  Un- 
der that  decision  and  the  authorities  there  cited,  it  seems  clear  that 
this  apportionment  is  invalid.  The  inequality  in  population  is  sub- 
stantial. Clearly,  the  Constitution  requires  the  population  of  adjoin- 
ing assembly  districts  in  the  same  senate  district  to  be  as  nearly  equal 
as  possible.  This  is  not  the  case  in  the  apportionment  now  being  con- 
sidered. The  difference  in  population  is  greater  than  the  population 
of  any  of  the  blocks  on  the  boundary  line  between  the  two  districts. 
This  clearly  cannot  be  permitted  unless  that  difference  is  so  small,  as 
was  pointed  out  in  Matter  of  Livingston  (decided  herewith),  as  to  be 
trivial.    Here  it  is  not  trivial. 

In  Matter  of  Young  (no  opinion  written),  a  proceeding  similar  to 
this  and  which  came  on  with  this,  the  board  of  aldermen  consented 
to  the  issuance  of  a  writ.  The  difference  in  population  in  the  dis- 
tricts therein  involved,  as  shown  by  the  papers,  was  640  between  two 
of  the  districts  and  1,687  between  others. 

In  comparison  with  the  districts  involved  in  Matter  of  Livingston, 
the  districts  herein  are  compact  in  form,  but  they  are  not  as  compact 
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as  they  can  be  and  should  be.  No  explanation  whatever  is  offered  by 
the  respondents  for  having  included  the  single  block  referred  to,  thus 
making  it  practically  a  pocket  in  one  district,  nor  for  having  added 
to  the  end  of  that  district  the  six  blocks  in  a  vertical  line.  If  this 
had  been  necessary  in  order  to  comply  with  some  other  provision  of 
the  Constitution,  such  as  convenience,  it  might  have  been  justified, 
and  so  could  be  sustained,  but  no  such  claim  is  made.  Nor  is  there 
any  basis  for  making  it.  The  motion  papers  show  that  the  districts 
can  be  laid  out  without  such  irregularities.  It  must  therefore  be  held 
that  this  apportionment  also  violates  the  provisions  relating  to  the 
form  of  the  districts. 

The  application  is  granted,  with  $50  costs,  and  a  writ  of  mandamus 
is  directed  to  issue,  requiring  the  board  of  aldermen  to  reconvene  and 
to  reapportion  the  Fourth  senate  district  of  this  county  into  assembly 
districts,  as  required  by  the  provisions  of  the  Constitution  and  the  laws 
of  the  state. 

Settle  order  and  form  of  writ  on  one  day's  notice. 


(174  App.  Div.  313) 

COCCHIA  v.  RAPID  ADDRESSING  MACH.  CO, 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1916.) 

1.  Masteb  and  Seevant  ^=»287(8) — ^Injuries  to  Servani>— NEQLiaBNCB  of  Su- 

perior—Question FOR  Jury. 

Evidence  held  to  make  a  question  for  the  jury  whether  the  servant  at 
whose  direction  plaintiff  did  the  work  In  which  he  was  injured  was, 
within  Labor  Law  (Consol.  Laws,  c.  81)  §  200,  subd.  2,  a  person  intrusted 
with  superintendence,  or  authority  to  direct,  control,  or  command  him 
in  the  performance  of  his  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  S 
10G4 ;   Dec.  Dig.  <g=>2S7(8).] 

2.  Master  and  Servant  «=»287(5) — ^Injitbies  to  Servant — ^Neoliqence  or 

Superior— Question  for  Jury. 

Evidence  held  to  present  a  jury  question  whether  plaintiff's  injury 
was  caused  by  the  negligence  of  his  superior. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §  1061 ; 
Dec.  Dig.  «=>287(5).] 

3.  Master  and  Servant  ^c»289(l) Injuries  to  Servant Contributobt 

NegliqencEc— Question  for  Jury. 

Evidence  held  to  present  a  jury  question  whether  plaintiff  servant 
was  exercising  due  diligence  at  the  time  he  was  injured. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f 
1089;   Dec.  Dig.  <g=>289(l).] 

4.  Master   and   Servant   ^=»189(2) — Injuries   to   Servant— Authoritt   of 

Superior. 

The  employer  cannot  escape  liability  for  the  employe's  injury  on  the 
ground  that  the  girl  at  whose  direction  he  did  the  work  in  which  he  was 
Injured  had  no  authority  to  direct  him,  when  the  foreman  had  told  him 
to  do  what  "the  girls"  told  him  to  do. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  H 
437,  439-i44 ;   Dec.  Dig.  «=»189(2).] 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  lodezes 
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b.  Masteb  and  Servant  ^=»245(1) — Injubies  to  Sbbvant — ^Assumption  of 
Bisk. 

The  master  cannot  escape  liability  for  the  servant's  injuries  on  the 
ground  that,  instead  of  trying  to  fix  a  clogged  machine,  he  should  have 
called  the  machinist,  when  the  foreman  had  t4)ld  him  to  do  anything  he 
could,  and  to  call  the  machinist  for  things  he  could  not  do  himself. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant^  Cent  Dig.  Sf 
682,  778,  784,  788;  Dec.  Dig.  f8=»245(l).] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Vincent  Cocchia,  by  his  guardian  ad  litem,  Adelaide  Coc- 
chia,  against  the  Rapid  Addressing  Machine  Company.  Judgment  dis- 
missing the  complaint,  and  plaintiflf  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

William  H.  Griffin,  of  New  York  City,  for  appellant. 
Joseph  F.  Murray,  of  New  York  City,  for  respondent 

RICH,  J.  At  the  close  of  the  plaintiff's  case,  his  complaint  was  dis- 
missed. The  action  is  by  an  employe  against  the  employer  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  in  consequence 
of  the  negligence  of  one  of  defendant's  employe  having  authority  to  di- 
rect, and  is  based  on  the  pro\risions  of  section  200,  subdivision  2,  of 
the  Labor  Law,  which  gives  a  cause  of  action  against  an  employer  to 
an  employe  who  is  himself  in  the  exercise  of  due  care  and  diligence 
when  the  injury  is  caused  by — 

'the  negligence  of  any  person  in  the  service  of  the  employer  intrusted  with 
any  superintendence  or  by  reason  of  the  negligence  of  any  person  intrusted 
with  authority  to  direct,  control  or  command  any  employ^  in  the  performance 
of  the  duty  of  such  employ^." 

[1-3]  The  only  question  involved  in  this  appeal  is  whether  the  em- 
ploye, whose  negligence  was  the  cause  of  plaintiif's  injury,  was  a  per- 
son for  whose  negligence  the  defendant  would  be  liable  under  the  pro- 
visions of  the  statute  quoted.  The  plaintiff  was  at  the  time  of  the  ac- 
cident between  14  and  15  years  of  age,  and  had  been  in  the  defendant's 
employ  for  about  5  months.  He  was. employed  by  Miss  Snyder,  the 
forelady  in  charge  of  the  department  in  which  he  worked.  He  was  told 
by  her  that,  in  addition  to  other  work,  he  was  to  be  an  assistant  to 
the  girls  employed  in  the  department,  and  was  to  do  what  they  told 
him  to.  There  were  seven  punch  presses  used  in  this  department,  each 
operated  by  two  employes,  usually  a  boy  and  a  girl,  but,  when  boys 
were  absent,  by  two  girls,  one  of  whom  fed  the  pasteboard  into  the  ma- 
chine and  the  other  received  the  punched  stencils  and  placed  them  in 
boxes  provided  for  that  purpose.  During  the  period  of  plaintiff's  work, 
he  had  been  repeatedly  directed  by  different  female  employes  to  perform 
various  services  connected  with  the  work  of  the  department.  On 
pne  occasion  he  had  been  directed  to  fix  the  shellac  box  on  one  of  the 
shellac  machines,  which  had  become  gummed  and  unfit  for  use.  On 
several  occasions  prior  to  the  happening  of  the  accident,  the  stencUs 
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had  caught  in  and  clogged  the  boxes  on  the  punch  presses,  and  on  these 
occasions  the  boys  would  remedy  the  difficulty  by  removing  the  stencils 
from  the  box.     While  testifying,  the  plaintiff  was  asked: 

"What,  If  anything,  did  Miss  Snyder,  at  any  time  that  yon  worked  there, 
before  this  accident,  say  to  you  about  remoYlng  the  stencils  when  the  ma- 
chine got  clogged  and  one  of  the  girls  asked  you  to  do  it?  What,  if  anything, 
did  Miss  Snyder  ever  say  to  you  on  that  subject?" 

And  he  answered : 

**If  it  is  anything — anything  that  you  can  do,  you  can  do  it  yourself,  bat 
anything  that  is  very  much  to  do  for  you,  you  can  caU  the  machinist." 

On  the  day  of  the  accident,  the  plaintiff  was  feeding  one  of  the 
presses,  and  a  girl  employe  was  receiving  and  placing  the  stencils  in 
boxes  as  they  were  punched.  One  of  the  other  punch  presses  in  the 
near  vicinity  was  being  operated  in  like  manner  by  two  girls.  One  of 
them  was  Grace  Karl.  The  latter  directed  plaintiff  to  get  her  some  ad- 
ditional boxes,  and  while  he  was  absent  on  that  errand  her  helper  took 
plaintiff's  place  and  fed  the  machine  upon  which  he  had  been  working. 
Upon  his  return  with  the  boxes.  Miss  Karl  directed  him  to  clean  out  the 
box  of  the  machine  she  was  operating,  which  had  become  clogged  with 
stencils.  Plaintiff  thereupon  stopped  the  machine  and  was  engaged 
in  cleanirig  out  the  box  as  directed,  wheJi  Miss  Karl  negligently  started 
the  machine  (she  said  she  thought  he  "was  all  through"),  causing  the  die 
to  descend,  amputating  the  plaintiff's  thumb. 

I  think  the  evidence  was  sufficient  to  warrant  the  jury  in  finding 
that  Grace  Karl  was  a  person  intrusted  with  authority  to  direct,  control, 
and  command  the  plaintiff  in  the  performance  of  his  duties,  within 
the  meaning  of  those  words  as  used  in  the  statute,  and  that  tJie  acci- 
dent was  caused  by  her  negligence,  and  that  the  plaintiff  was  in  the  ex- 
ercise of  due  diligence  at  tfie  time  he  was  injured.  A  prima  facie  case 
was  therefore  established,  which  ought  to  have  been  submitted  to  the 
jury.  Cashmore  v.  Peerless  Motor  Car  Co.,  154  App.  Div.  814,  139  N. 
Y.  Supp.  359 ;  Famborille  v.  Atlantic,  Gulf  &  Pacific  Co.,  155  App.  Div. 
833,  140  N.  Y.  Supp.  529,  affirmed  without  opinion  213  N.  Y.  666,  107 
N.  E.  1077;  Svendsen  v.  McWilliams,  Inc.,  157  App.  Div.  474,  142  N. 
Y.  Supp.  606;  Pelow  v.  Oswego  Construction  Co.,  162  App.  Div.  840, 
147  N.  Y.  Supp.  750,  affirmed  (N.  Y.)  112  N.  E.  379;  Gilpin  v.  Rup- 
pert,  170  App.  Div.  405,  155  N.  Y.  Supp.  1064;  Larkin  v.  Burke,  212 
Fed.  148,  129  C.  C.  A.  86. 

[4,  5]  The  respondent  contends  that  in  directing  plaintiff  at  the  time, 
and  in  starting  the  machine,  Grace  Karl  was  not  acting  within  the 
scope  of  the  authority  intrusted  to  her  by  the  defendant.  This  conten- 
tion is  based  upon  the  argument  that  each  packer,  which  was  the  work 
being  done  by  the  Karl  girl  at  the  time  she  gave  the  directions  to  the 
plaintiff,  had  a  male  assistant,  and  her  authority  was  limited  to  the 
direction  of  this  person,  and  that  she  had  no  authority  to  start  the 
press.  This  argument  ignores  the  fact  that  Miss  KarFs  assistant  was 
a  girl,  who,  at  the  time,  was  engaged  in  feeding  another  press;  that 
the  plaintiff's  directions  from  Miss  Snyder  were  general,  and  not  limit- 
ed to  the  girl  who  was  the  packer  on  the  press  he  was  feeding.    He 
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was  instructed  to  do  what  the  "girls"  told  him  to  do.  The  further 
contention  that  the  authority  of  the  Karl  girl  and  of  plaintiflf,  when  a 
machine  was  out  of  order,  was  limited  to  notifying  the  machinist  and 
waiting  for  him  to  fix  it,  is  without  force  in  view  of  the  instruction  to 
plaintiff  that  when  a  machine  became  clogged  with  stencils,  and  one 
of  the  girls  asked  him  to  remove  them,  if  it  was  anything  he  could  do, 
he  was  to  do  it,  and,  if  not,  he  was  to  call  the  machinist.  It  is  appar- 
ent that  the  mere  clogging  of  the  press  by  the  accimiulation  of  sten- 
cils, simply  requiring  their  removal,  was  not  such  a  condition  as  requir- 
ed the  services  of  the  machinist. 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event    All  concur. 


COURT  V.  BANKERS'  TRUST  CO. 
(Supreme  Court,  Special  Term,  New  York  County.    July  10,  1915.) 

1.  Pbsds  ^=»133(4) — Tbvbt  Deed — CoNSTftuonoN — ^Rbkaiztdebs. 

Under  a  trust  deed  transferring  certain  securities  In  trust  to  pay  the 
Income  to  tlie  grantor  during  her  life,  and  after  her  death  to  deliver  the 
securities  to  the  persons  to  whom  she  might  bequeath  them  by  her  last 
will,  and,  if  she  left  no  will,  to  deliver  them  to  her  next  of  kin  who  were 
the  descendants  of  her  father  and  mother,  excluding  her  husband  from 
any  participation,  a  brother  and  sister  of  the  grantor  and  an  adopted 
daughter  of  her  deceased  brother,  who  on  her  death  would  be  her  next 
of  kin  under  the  description  of  the  deed,  took  a  vested  remainder,  not 
by  operation  of  law,  but  by  virtue  of  the  trust  deed,  subject  to  the  exer- 
cise of  the  reserved  power  of  appointment,  and  to  divesture  by  their 
death  before  the  grantor,  and  to  open  to  let  in  other  members  of  the  same 
class  who  might  be  bom  prior  to  the  death  of  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Deeds^  Cent  Dig.  §§  36a-S70;  Dec. 
Dig.  «s>138(4).] 

2.  Remaindebs  C=s»14 — ^Wills  «»7 — Vested  Remaindeb — ALiENABiLrrT. 

Such  vested  remainder  was  both  alienable  and  devisable. 

[Ed.  Note. — For  other  cases,  see  Remainders,  Cent.  Dig.  S  10;  Dec.  Dig. 
«=»14;  Wills,  Cent.  Dig.  f  11;  Dec.  Dig.  ^ss>7.] 

8.  Descent  and  Distbibution  ^=>57 — Subviving  Husband. 

The  personal  property  of  a  married  woman,  upon  her  death  intestate 
without  descendants,  would  become  the  property  of  her  surviving  hus- 
band, subject  to  the  payment  of  her  debts. 

[Ed.  Note.— For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig. 
|§  145,  159;   Dec.  Dig.  <e=>57.] 

4.  Tbustb  ^s»59(1) — Tbust  Dud— Revocation — ''Pbbsons  Bbnetioiaixt  In- 
tebestbd." 

Under  Personal  Property  Law,  §  28,  as  amended  by  Laws  1909,  c.  247, 
providing  that  the  creator  of  a  trust  of  personal  property  may  revoke 
it  upon  the  consent  of  all  the  persons  beneficially  interested  therein,  per- 
sons taking  a  vested  remainder  under  the  provisions  of  a  trust  deed  sub- 
ject to  the  exercise  of  the  grantor's  reserved  power  of  appointment,  and 
to  divesture  by  their  death  prior  to  that  of  the  grantor,  and  to  opening 
to  let  in  other  members  of  the  same  class  bohi  prior  to  the  death  of  the 
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grantor,  were  "persons  beneficially  interested,"  so  that,  without  their  con- 
sent, the  grantor  could  not  revoke  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent.  Dig.  SI  78t  79 ;  Dec.  Di^. 
®=>59(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Beneficially  Interested.] 

Action  by  one  Court  against  the  Bankers*  Trust  Company.  Plain- 
tiff's motion  for  judgment  on  the  pleadings  denied,  with  leave  to  amend 
the  complaint. 

J.  Noble  Hayes,  of  New  York  City,  for  appellant 
Alexander  &  Green,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  is  an  action  to  determine  the  right  of  the  plaintiff 
to  annul  a  deed  of  trust  of  personal  property  given  by  her  to  the  de- 
fendant's predecessor,  and  of  which  the  defendant  became  trustee  as 
successor  by  merger  with  the  Mercantile  Trust  Company. 

[1-4]  The  deed  transferred  certain  securities  to  the  trustee,  upon 
trust  to  receive  the  income  therefrom  and  pay  it  to  the  grantor,  the 
plaintiff  herein,  during  her  life,  and  from  and  after  her  death  to  deliv- 
er the  securities  to  the  person  or  persons  to  whom  she  might  bequeath 
the  same  by  her  last  will  and  testament.    The  deed  then    provided : 

"And  if  I  leave  no  will  then  (upon  trust  to  deliver  and  make  over  said  se- 
curities) to  my  next  of  kin  who  are  the  descendants  of  my  father  and  mother, 
according  to  law,  and  excluding  my  husband,  William  B.  Court,  from  any 
participation  herein  in  any  event." 

The  plaintiff,  claiming  to  be  the  only  person  beneficially  interested 
in  the  deed  of  trust,  has  attempted  to  revoke  it  pursuant  to  section  23 
of  the  Personal  Property  Law  (Laws  of  1909,  c.  247),  which  provides 
that  the  creator  of  a  trust  of  personal  property  may  revoke  it  upon  the 
consent  of  all  the  persons  beneficially  interested  therein.  It  is  conced- 
ed in  Jhe  pleadings  for  the  purposes  of  this  motion  that  there  are  now- 
living  Anna  B.  Williams  (sister  of  the  plaintiff),  Edwin  Sidney  Wil- 
liams (a  brother  of  the  plaintiff),  and  Grace  Hilton  (adopted  daughter 
of  a  deceased  brother  of  the  plaintiff),  who  are  the  descendants  of  the 
father  and  mother  of  the  plaintiff  according  to  law,  and  upon  the  deatli 
of  the  plaintiff  would  be  her  next  of  kin  of  that  description.  The  only 
question  to  be  determined  is  whether  the  said  persons  or  either  of  them 
are  persons  beneficially  interested  in  the  deed  of  trust.  If  so,  then  the 
plaintiff's  attempted  revocation  of  the  trust  was  ineffectual. 

In  Crackanthorpe  v.  Sickles  (affirmed  on  opinion  at  Special  Term, 
156  App.  Div.  753,  141  N.  Y.  Supp.  370)  the  court  construed  a  deed 
of  trust  like  tlie  one  in  the  instant  case,  except  that  the  trustee  was  di- 
rected, in  default  of  a  testamentary  disposition  of  the  property,  to  di- 
vide it  equally  among  the  lawful  issue  of  the  grantor  which  she  might 
leave  surviving  her.  It  was  there  held  that  the  deed  created  a  vested 
remainder  in  the  children  of  the  grantor  then  living,  subject  to  open 
up  and  let  in  after-born  children,  and  to  be  divested  by  ttie  death  of 
such  child  without  issue  prior  to  the  death  of  the  grantor,  and  that  tht 
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said  children  were  persons  beneficially  interested  in  the  deed  of  trusty 
and  it  could  not  be  revoked  without  their  consent. 

I  am  unable  to  discover  a  material  ground  of  distinction  between  the 
case  at  bar  and  the  Crackanthorpe  Case.  In  the  present  case  the  deed 
directed  the  trustees,  in  default  of  an  appointment  by  will,  to  deliver 
the  securities  to  the  grantor's  next  of  kin  who  are  descendants  of  her 
parents  according  to  law  and  excluding  her  husband.  This  clearly 
created  a  remainder  in  the  persons  of  that  description,  subject  to  tlTe 
exercise  of  the  reserved  power  of  appointment.  There  are  persons  in 
being  who,  if  they  survive  the  grantor,  will.be  the  next  of  kin  of  the  said 
description,  and  as  such  will  take  the  property,  not  by  operation  of  law, 
but  solely  by  virtue  of  the  deed.  These  persons,  under  the  law  of  this 
state,  have  a  vested  remainder  in  the  property,  subject  to  being  divest- 
ed by  their  death  prior  to  that  of  the  grantor,  and  to  open  up  and  let 
in  other  members  of  the  same  class  who  may  be  born  prior  to  the 
death  of  the  grantor  (Moore  v.  Littel,  41  N.  Y.  66 ;  Clowe  v.  Seavey, 
208  N.  Y.  496,  102  N.  E.  521,  47  L.  R.  A.  [N.  S.]  284;  Crackanthorpe 
V.  Sickles,  supra),  and  their  interest  in  the  deed  of  trust  is  both  alienable 
and  devisable,  subject,  of  course,  to  defeasance  as  aforesaid. 

My  attention  has  been,  called  to  the  case  of  Whittemore  v.  Equitable 
Trust  Co.,  162  App.  Div.  607,  147  N.  Y.  Supp.  1058.  In  that  case  a 
deed  of  trust  was  given  by  the  plaintiff  to  the  defendant  trust  com- 
pany upon  trust  to  pay  certain  income  to  her  during  her  Hfe  "and  upon 
her  death  to  distribute  the  principal  of  said  trust  fund  then  remaining 
undisposed  of  hereunder  among  her  next  of  kin."  In  construing  this 
provision  the  Appellate  Division  of  this  department  held  that  it  was 
not  the  intention  of  the  grantor  to  create  an  express  limitation  over 
after  her  death,  but  merely  to  direct  a  distribution  of  the  property 
according  to  law.  The  court  said  at  page  609  of  162  App.  Div.,  at 
page  1061,  of  147  N.  Y.  Supp.: 

"It  Is  true  the  deed  of  trust  contains  the  provision  that  the  trustee  shall 
upon  her  death  distribute  the  principal  of  the  trust  fund  then  remaining 
among  her  next  of  kin,  but  I  think  no  particular  significance  is  to  be  attached 
to  that  provision.  It  may  have  been  thought  that  without  some  provision  of 
the  kind  the  trust  company  would  take  the  remainder;  and  the  provision,  I 
think,  was  inserted  merely  as  a  direction  to  the  trust  company  with  respect 
to  disposing  of  the  property  after  her  death,  and  she  directed  that  it  be  dis- 
tributed as  the  law  provides  for  the  distribution  of  the  property  of  an  in- 
testate." 

The  court  accordingly  held  that  the  next  of  kin  of  the  grantor  had 
no  beneficial  interest  in  tlie  deed  of  trust.  The  case  at  bar  is  distin- 
guishable from  the  Whittemore  Case  in  that  here  the  grantor  evinced 
an  intention  to  prevent  her  property  from  being  distributed  according 
to  law.  Having  no  descendants,  her  personal  property  would  by  law, 
upon  her  death,  intestate,  become  the  property  of  her  husband,  sub- 
ject to  the  payment  of  her  debts.  Robins  v.  McClure,  100  N.  Y.  328, 
3  N.  E.  663,  53  Am.  Rep.  184;  Matter  of  Russell,  168  N.  Y.  169,  61 
N.  E.  166.  She  expressly  provided  that  it  should  not  go  to  her  husband, 
but  to  her  next  of  kin,  who  are  descendants  of  her  father  and  mother. 

The  case  of  Robinson  v.  N.  Y.  Life  Ins.  &  Trust  Co.,  75  Misc.  Rep. 
361,  133  N.  Y.  Supp.  257,  is  relied  upon  by  the  plaintiff  as  opposed  to 
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the  views  herein  expressed.  In  that  case,  however,  there  was  a  trust 
during  an  intervening  life  estate  in  addition  to  that  of  the  grantor,  and 
the  ultimate  remainder  was  not  to  the  next  of  kin  of  the  grantor  as  of 
the  date  of  his  death,  but  to  such  person  or  persons  as  might  be  the  next 
of  kin  of  the  grantor  on  his  father's  side  at  the  time  of  the  termina- 
tion of  the  trust.  The  persons  claiming  an  interest  in  the  deed  of 
trust  were  persons  who  would  have  answered  the  description  of  next 
of  kin  of  the  grantor  if  he  had  then  died,  but  would  not  necessarily 
have  been  his  next  of  kin  at  the  date  of  distribution,  which  was  after 
the  expiration  of  the  subsequent  lives.  In  the  instant  case  the  date  of 
distribution  is  the  death  of  the  grantor,  who  is  also  the  life  beneficiary, 
and  you  can  point  to  certain  human  beings  and  say,  "That  man  or  that 
woman  by  virtue  of  a  grant  of  remainder,  would  have  an  immediate 
right  to  the  possession  *  *  *  if  the  precedent  estate  of  another 
therein  should  now  cease."  Moore  v.  Littel,  supra.  The  said  persons, 
therefore,  have  a  vested  interest  in  the  property  which  is  alienable  and 
devisable,  subject  to  defeasance,  as  aforesaid,  and  their  consent  is  nec- 
essary to  a  revocation  of  the  deed  of  trust. 

The  plaintiff's  motion  for  judgment  on  the  pleadings  is  denied,  with 
$10  costs,  with  leave  to  the  plaintiff  to  amend  the  complaint  upon  pay- 
ment of  said  costs  within  10  days. 


(173  App.  Dlv.  797) 

CRUGBR  y.  UNION  TRUST  CO.  OF  NEW  YORK. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Trusts  ^s»59(1)— Revocation  of  Trusts  in  Personal  Property — Statute 

Retroactive. 

Personal  Property  Law  (Consol,  Laws,  c.  41)  f  23,  providing  for  the 
revocation  of  trusts  in  personal  property  or  any  part  thereof  upon  the 
written  consent  of  all  persons  beneficially  Interested,  is  retroactive,  and 
confers  power  to  revolve  trusts  created  before  its  enactment. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  H  78,  79;  Dec  Big, 
<8=»o9(l).] 

2.  Trusts  ^=3>59(1) — Revocation — Trusts  op  Pbrsonai.  Property. 

Personal  Property  Law,  §  23,  providing  for  the  revocation  of  tmsta 
upon  the  written  contract  of  all  persons  beneficially  interested,  applies 
only  to  personal  property,  not  to  real  property. 

[Ed.  Note. — For  other  cases,  see  Trusts,  CJent  Dig.  §S  78,  79;  Dea  Dig. 
<8=»59(1).] 

8.  Trusts  ^=s»59(1) — Revocation — Real  and  Personal  Property. 

Where  a  trust  consists  of  both  real  and  personal  property,  it  may,  un- 
der Personal  Property  Law,  §  23,  be  revoked  as  to  the  personal  prop- 
erty, or  any  part  thereof  with  the  written  consent  of  all  persons  bene- 
ficially interested,  notwithstanding  the  trust  provision  that  Interest  and 
taxes  are  directed  to  be  paid  from  the  entire  income. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §§  78,  79 ;  Dec.  Dig. 
<8=»59(1).] 

4«  Trusts  c=>59(1) — Revocation — Consent  op  Persons  Beneficially  Inter- 
ested. 

Where  a  trust  consists  of  both  real  and  personal  property,  and  pro- 
vides that  the  income  is  payable  to  the  creator  during  his  life,  and  upon 

^=9Fer  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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his  death  the  principal  and  all  unexpended  Income  is  to  be  conveyed  to 
hlB  heirs,  as  may  be  directed  by  his  will,  or  as  provided  by  law  in  the  ab- 
sence of  such  win,  the  creator  was  the  only  person  beneficially  interestea, 
whose  consent  to  the  revocation  of  the  trust  as  to  personal  property  was 
necessary,  under  Personal  Property  I^w,  i  23. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  i§  78,  79;  Dec.  Dig. 

6.  Trusts  ^=s>59(l) — Bevocatioit — Persons  Beneficially  Interested — ^Possi- 
ble Devisees  ob  Heirs. 

The  right  to  revoke  a  trust  as  to  personal  property,  under  Personal 
Property  Law,  §  23,  does  not  require  the  consent  of  relatives  of  the  creator 
of  such  trust,  whose  only  interest  is  that  they  may  possibly  become  heirs 
or  devisees,  since  they  are  not  beneficially  interested. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  H  78,  79;   Dec  Dig. 
«=>59(1).] 
C  Trusts  ^=:>59(1) — Bevocation  as  to  Personal  Propebtt — E^ocbeds  from 

GONDEICNATION  OF  BEAL  ESTATE. 

An  award  of  money  received  by  a  trustee  as  the  proceeds  of  condemna- 
tion proceedings,  whereby  real  property  was  taken,  was  personal  property, 
as  to  which  the  trust  may  be  revoked,  under  Personal  Property  Law,  S  23. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §i  78,  79;  Dec.  Dig. 
«=>59a).l 

Submission  of  controversy  upon  agreed  facts,  under  Code  Civ. 
Proc.  §§  1279-1281,  betvreen  Bertram  De  N.  Cruger  and  the  Union 
Trust  Company  of  New  York.    Judgment  directed  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Henry  G.  Gray,  of  New  York  City,  for  plaintiff.  • 

William  G.  Barr,  of  New  York  City,  for  defendant. 

McLAUGHLIN,  J.  This  is  a  submission  under  the  Code  of  Civil 
Procedure  (sections  1279-1281).  It  appears  from  the  submission  that 
the  defendant  is  a  substituted  trustee  under  a  trust  created  by  the 
plaintiff,  which  the  latter  has  attempted  to  revoke  as  to  the  personal 
property,  under  section  23  of  the  Personal  Property  Law,  and  that 
the  defendant  has  refused  to  recognize  the  revocation  until  certain 
questions  arising  in  connection  therewith  have  been  judicially  passed 
upon.  These  questions  are  (a)  whether  the  trust  has  been  or  can  be 
legally  revoked;  and  (b)  if  it  has  been,  whether  the  revocation  ap- 
plies to  an  award  made  by  the  city  of  New  York  in  condemnation 
proceedings  for  an  interest  in  a  pier  formerly  held  by  the  trustee  un- 
der the  deed  of  trust.  The  trust  was  created  in  1904,  when  the  plain- 
tiff conveyed  and  transferred  certain  real  and  personal  property  to 
one  Spedden,  the  original  trustee.  A  trust  indenture  was  executed 
at  the  same  time,  under  which  Spedden  was  to  hold  the  property  in 
trust,  with  power  of  sale  and  reinvestment,  and,  after  paying  the  ex- 
penses and  charges  upon  the  real  estate,  to  pay  over  the  income  to 
the  plaintiff  during  his  life,  and  upon  his  death — 

"to  assign,  transfer,  pay  over,  and  convey  the  principal  of  the  said  trust  fund, 
together  with  all  accrued  and  unexpended  income  therefrom,  to  such  persons 
in  such  shares  and  proportions  as  of  such  estates  and  upon  such  terms  and 
conditions  as  the  said  party  of  the  first  part  [plalntifT]  may  by  his  last  will 

e=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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and  testament  direct  or  appoint,  and  In  default  of  such  direction  or  appoint- 
ment, then  to  such  persons  in  such  shares  and  proportions  respectively  as 
they  would  have  been  entitled  to  receive  under  the  laws  of  New  York  relat- 
ing to  the  distribution  of  decedents'  estates  and  the  descent  of  real  property 
in  case  the  said  party  of  the  first  part  had  died  Intestate  seised  and  possessed 
of  the  corpus  of  the  said  trust  fund  as  then  constituted.** 

The  trustee  was  further  authorized,  under  certain  conditions,  to 
make  payments  to  the  plaintiff  from  the  corpus  of  the  fund.  Spedden 
subsequently  resigned  as  trustee,  and  the  defendant  was  duly  appoint- 
ed substituted  trustee  in  his  place. 

[1]  The  section  of  the  Personal  Property  Law  referred  to,  which 
was  enacted  in  1909,  provides  as  follows : 

"Revocation  of  Trusts  upon  Consent  of  All  Persons  Interested,  Upon  the 
written  consent  of  all  the  persons  beneficially  interested  in  a  trust  In  per- 
sonal property,  or  any  part  thereof,  heretofore  or  hereafter  created,  the 
creator  of  such  trust  may  revoke  the  same  as  to  the  whole  or  such  part 
thereof,  and  thereupon  the  estate  of  the  trustee  shall  cease  in  the  whole  or 
such  part  thereof." 

This  statute,  notwithstanding  the  fact  that  it  was  not  enacted  until 
after  the  trust  was  created,  is  applicable,  since  by  its  terms  it  is  retro- 
active and  confers  power  to  revoke  trusts  theretofore  created.  Hoskin 
V.  Long  Island  Loan  &  Trust  Co.,  139  App.  Div.  258,  123  N.  Y.  Supp. 
994,  affirmed  on  opinion  below  203  *N.  Y.  588,  96  N.  E.  1116;  Sperry 
V.  Farmers'  Loan  &  Trust  Co.,  154  App.  Div.  447,  139  N.  Y.  Supp. 
192. 

[2]  It  applies,  however,  only  to  trusts  in  personal  property.  The 
corpus  of  the  trust  in  question  has  always  consisted  of  both  real  and 
personal  property,  and  it  is  urged  that  the  statute,  for  that  reason,  does 
not  apply,  and  especially  in  view  of  the  provision  in  the  trust  indenture 
directing  the  taxes  and  other  charges  upon  the  real  estate  to  be  paid 
from  the  general  income  of  the  trust  fund.  There  is  force  in  this 
contention,  but  it  seems  to  me  it  has  been  determined  adversely  to  the 
defendant  so  far  as  this  court  is  concerned,  by  the  decision  in  Sperry 
V.  Farmers'  Loan  &  Trust  Co.,  supra.  In  that  case  the  plaintiff  had 
executed  a  trust  deed  of  all  the  property,  "real  and  personal,  to  her 
bequeathed  and  devised"  by  a  decedent.  At  that  time  her  interest  in 
the  decedent's  estate  consisted  almost  entirely  of  realty.  The  execu- 
tors, however,  sold  the  realty  under  a  power  of  sale,  and  the  corpus 
of  the  fund  turned  over  to  the  trustees  under  the  trust  deed  was  in 
cash.  The  trustees  subsequently  invested  a  portion  of  the  fund  in 
realty,  which  they  held  at  the  time  the  plaintiff  attempted  to  revoke 
the  trust.  She  sought  to  revoke  it  only  as  to  a  portion  of  the  person- 
alty, and  this  court  held  she  was  entitled  to  do  so  under  the  statute. 

[3]  Upon  that  point,  therefore,  that  case  is  on  all  fours  with  the 
case  at  bar.  The  fact  that  interest  and  taxes  are  directed  to  be  paid 
from  the  entire  income,  I  think,  in  no  way  changes  the  situation.  Not- 
withstanding that  fact,  the  trust  remained  as  a  trust  of  personal  prop- 
erty as  well  as  real  estate.  In  both  cases  the  trust  fund  consisted  of 
both  real  and  personal  property  at  the  time  the  trust  was  created  and 
at  the  time  its  partial  revocation  was  attempted.  In  the  Sperry  Case, 
it  is  true,  the  property  when  actually  received  by  the  trustees  was  in 
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the  form  of  personal  property;  but,  on  the  other  hand,  almost  all 
the  personalty  which  they  were  directed  to  deliver  pursuant  to  the 
revocation  represented  the  proceeds  derived  from  the  sale  of  real 
estate.  In  the  present  case,  except  for  the  award  in  the  condemnation 
proceedings,  all  the  personalty  which  the  trustees  were  asked  to  sur- 
render was  either  the  identical  property  originally  turned  over  to  the 
trustee,  or  other  personalty  substituted  for  it.  Under  the  decision  in 
the  Sperry  Case,  therefore,  the  trust  in  question  could  undoubtedly 
be  revoked  as  to  the  personalty  by  the  consent  of  all  the  persons  ben- 
eficially interested  therein,  and  it  remains  to  be  considered  whether 
their  consent  were  obtained. 

[4]  On  March  8,  1916,  the  plaintiff  served  upon  the  defendant  a 
notice  of  the  revocation  of  the  trust  in  so  far  as  it  affected  personal 
property,  in  which  Spedden,  the  former  trustee,  joined.  He  also,  at 
the  same  time,  presented  consents  to  the  revocation  executed  by  his 
mother,  brother,  and  sister,  who  would  have  been  all  of  his  next  of 
kin,  had  he  died  intestate  on  that  day;  the  plaintiff  having  never 
married  and  his  father  being  dead.  I  do  not  think  that  the  consents 
of  such  persons  were  necessary,  since,  as  it  seems  to  me,  the  plaintiff 
was  the  only  person  beneficially  interested  in  the  trust  within  the 
meaning  of  the  statute.  Concededly,  he  was  the  only  person  interested 
in  the  income,  and  upon  his  death  the  corpus,  if  not  disposed  of  by 
his  will,  was  to  go  to  such  persons  as  would  have  taken  it  if  he  had 
died  seised  and  possessed  of  it  himself.  It  was  to  be  transferred  and 
conveyed  in  such  manner  as  he  might  direct  by  his  will,  or,  in  default 
of  such  direction,  "then  to  such  persons,  in  such  shares  and  propor- 
tions, respectively,  as  they  would  have  been  entitled  to  receive  under 
the  laws  of  New  York  relating  to  the  distribution  of  decedents*  estates 
and  the  descent  of  real  property"  in  case  he  had  died  intestate,  seised 
and  possessed  of  the  corpus  as  then  constituted.  The  plaintiff,  at 
the  time  the  trust  was  created,  was  a  resident  of  New  York,  and  all 
the  real  estate  conveyed  was  there  situate.  There  was  nothing  t6 
indicate  an  intention  on  his  part  of  having  the  property  distributed,  in 
the  event  of  his  intestacy,  in  any  different  manner  from  that  specified 
in  the  statute. 

[5]  The  right  to  dispose  of  the  corpus  of  the  trust  by  his  will  did 
not  make  any  one  else  beneficially  interested  in  the  trust.  That  was 
the  precise  question  determined  in  Sperry  v.  Farmers*  Loan  & 
Trust  Co.,  supra,  where  the  trust  deed  provided  that  upon  the  death 
of  the  plaintiff  the  principal  should  be  transferred  and  conveyed  to 
such  persons  and  in  such  manner  as  might  be  designated  in  plaintiff's 
will;  no  provision  being  made  for  a  failure  to  appoint.  In  Hoskin 
V.  Long  Island  Loan  &  Trust  Co.,  supra,  the  trust  deed  provided  that 
upon  the  termination  of  the  trust  the  principal  should  be  paid  over  to 
the  plaintiff's  executor  or  administrator,  to  be  distributed  according 
to  her  will  "or  the  statutes  in  such  case  made  and  provided."  The 
court  held  that  no  person  other  than  the  plaintiff  was  beneficially  in- 
terested in  the  trust,  under  the  statute.  Mr.  Justice  Burr,  whose  opin- 
ion was  adopted  by  the  Court  of  Appeals,  said : 

"If  the  instrument,  after  providing:  for  the  disposition  of  the  income  dur- 
ing the  Ufetime  of  Mrs.  Hoskin,  had  contained  no  directions  as  to  the  di9- 
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position  of  the  principal  of  the  fund  after  her  death,  this  would  not  be  de- 
batable.   In  legal  effect  It  does  that,  and  nothing  more." 

In  the  present  case  the  trust  indenture  does  not  provide  for  the  de- 
livery of  the  personal  property  to  the  plaintiff's  executor  or  administra- 
tor, but  this  court  held  that,  even  in  the  absence  of  such  direction,  tlie 
creator  of  the  trust  may,  nevertheless,  be  the  only  person  beneficially 
interested.  Whittemore  v.  Equitable  Trust  Co.,  162  App.  Div.  607, 147 
N.  Y.  Supp.  1058.  In  that  case  the  trust  was  of  personal  property,  and 
under  the  terms  of  the  trust  deed,  upon  plaintiff's  death,  the  trustee 
was  "to  distribute  the  principal  of  said  trust  fund  then  remaining  un- 
disposed of  hereunder  among  ber  next  of  kin."  It  was  held  that  the 
plaintiff  could  revoke  the  trust  as  the  only  person  beneficially  interest- 
ed, and  that  the  consent  of  her  brother  and  sister,  her  prospective  next 
of  kin,  was  not  necessary.  Mr.  Justice  Laughlin,  who  delivered  the 
opinion,  in  which  the  other  members  of  the  court  concurred,  said: 

''It  is  quite  evident,  I  think,  that  the  plaintiff  did  not  Intend  by  this  deed 
of  trust  to  give  those  who  will  be  her  next  of  kin  at  the  time  of  her  death  a 
present  beneficial  interest  in  the  property.  •  ♦  •  It  is  true  the  deed  of 
trust  contains  the  provision  that  the  trustee  shall,  upon  her  death  distribute 
the  principal  of  the  trust  fund  then  remaining  among  her  next  of  kin;  but 
I  think  no  particular  significance  is  to  be  attached  to  that  provision.  ♦  ♦  ♦ 
Nor  do  I  think  any  significance  is  to  be  attached  to  the  fact  that  she  did  not 
direct  that  the  trustee  deliver  it  to  her  administrator.  She  probably  had  no 
intention  of  leaving  debts  and  supposed  that  her  property  could  be  distributed 
in  this  manner,  without  other  administration." 

So,  in  the  case  under  consideration,  the  obvious  intention  of  the 
plaintiff  was  that,  in  the  absence  of  any  testamentary  direction,  the 
corpus  of  the  trust  should  be  disposed  of  in  precisely  the  same  way  as 
though  he  had  died  intestate.  It  seems  to  me,  therefore,  he  did  not  in- 
tend to  give  any  one  else  a  present  beneficial  interest  in  the  property, 
and  there  is  no  one,  other  than  himself,  who  can  now  claim  an  interest 
therein.  The  authorities  cited  to  the  contrary — Crackanthorpe  v.  Sick- 
les, 156  App.  Div.  753,  141  N.  Y.  Supp.  370,  and  Court  v.  Bankers' 
Trust  Co.,  160  N.  Y.  Supp,  477,  are  distinguishable  in  this  respect, 
since  in  neither  of  them  was  it  provided  that  the  remainder  should 
go  to  the  persons  who  would  have  been  entitled  to  take,  in  the  event  of 
intestacy.  In  the  Crackanthorpe  Case  the  direction  was,  in  the  ab- 
sence of  testamentary  disposition,  to  convey  to  and  divide  the  property 
equally  among  the  lawful  issue  of  the  plaintiff  which  she  might  leave 
surviving  her.  At  the  time  she  attempted  to  revoke  the  trust  she  had 
three  children  living,  all  under  age,  and  it  was  held  the  trust  could  not 
be  revoked,  since  the  children  had  vested  remainders,  subject  to  be 
opened  up  and  let  in  after-born  children,  and  subject  to  be  divested 
by  testamentary  disposition  or  by  death  before  the  death  of  the  plain- 
tiff. Here  the  direction  is,  in  effect,  to  transfer  and  pay  over  the  prin- 
cipal, in  default  of  testamentary  direction,  to  the  plaintiff's  heirs  and 
next  of  kin.    As  was  pointed  out  in  the  Whittemore  Case,  supra : 

"A  living  person  has  no  next  of  kin ;  and  a  possible  Interest  as  an  heir 
or  one  of  the  next  of  kin  of  a  living  person  ]s  not  descendable,  devisable,  or 
assignable,  and  therefore  there  is  no  one  who  has  even  a  contingent  interest 
in  the  property  as  the  next  of  kin  of  the  settlor  of  the  trust." 
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The  fact  that  such  next  of  kin  might  eventually  take  the  property 
under  the  trust  deed  and  not  by  intestate  law  does  not  necessitate  the 
conclusion  that  there  is  any  one,  other  than  the  plaintiff,  now  beneficial- 
ly interested  in  the  trust  within  the  meaning  of  the  statute.  This  was 
pointed  out  by  Judge  Seabury  in  Robinson  v.  New  York  L4fe  Insur- 
ance &  Trust  Co.,  75  Misc.  Rep.  361,  133  N.  Y.  Supp.  257,  cited  with 
approval  in  Shindler  v.  Robinson,  150  App.  Div.  875,  135  N.  Y.  Supp. 
1056,  and  Whittemore  v.  Equitable  Trust  Co.,  supra.  If  any  persons 
other  than  the  plaintiff  had  any  beneficial  interest  in  the  trust,  they 
were  his  mother,  brother,  and  sister,  who  would  have  been  entitled  to 
the  corpus  if  he  had  died  intestate  on  the  day  he  attempted  to  revoke 
it ;  but  they  all  consented  in  writing  to  its  revocation,  so  that  under  any 
theory  I  think  there  was  a  valid  revocation. 

[8]  It  is  also  contended  by  the  defendant  that  the  award  received 
by  the  trustee  for  the  interest  in  the  pier  referred  to  should  be  deemed 
realty,  and  for  that  reason  not  affected  by  the  revocation.  This  in- 
terest was  conveyed  to  the  trustee  by  the  plaintiff,  and  was  acquired 
by  the  city  in  a  condemnation  proceeding,  in  which  title  vested  in  Feb- 
ruary, 1914.  The  award,  amounting,  with  interest,  to  over  $11,000, 
was  not  paid  to  the  trustee  until  February  23,  1916,  shortly  before  the 
attempted  revocation.  As  to  this  award,  I  am  of  the  opinion  that  when 
it  was  received  by  the  trustee  in  cash  it  constituted  personal  property, 
under  the  decision  in  Sperry  v.  Farmers'  Loan  &  Trust  Co.,  supra. 
Under  the  trust  indenture  the  trustee  was  authorized  to  sell  all  or 
any  part  of  the  real  estate  and  invest  the  proceeds  in  specific  securities ; 
reinvestment  in  real  estate  not  being  permitted  without  the  written  con- 
sent of  the  plaintiff.  If  the  trustee  had  voluntarily  sold  the  interest  in 
the  pier  to  the  city,  the  proceeds  would  unquestionably  have  been  per- 
sonal property.  The  fact  that  the  trustee  parted  with  the  interest  by 
operation  of  law  can  make  no  difference.  In  the  Sperry  Case,  where 
the  trust  property  conveyed  consisted  almost  entirely  of  an  undivided 
interest  in  realty,  which  was  sold  under  a  testamentary  power,  the 
court  held  that  tiie  proceeds  paid  to  the  trustee  were  personalty.  It  is 
true  the  award  takes  the  place  of  land,  and  is  to  be  considered  as  realty 
for  the  purpose  of  determining  to  whom  the  same  should  be  paid.  If 
the  plaintiff  had  revoked  the  trust  as  to  the  personalty  before  the  award 
had  actually  been  paid  over  to  the  trustee,  then  the  authorities  cited 
by  the  defendant  might  be  applicable,  and  there  would  be  presented  a 
question  whether  the  revocation  could  affect  it ;  but,  once  the  moneys 
were  paid  over  to  the  trustee,  their  identity  was  lost,  iand  there  is  no 
more  reason  for  considering  that  sum  as  realty  than  the  proceeds  of 
any  of  the  other  real  estate  voluntarily  sold  by  the  trustee. 

My  conclusion  is  that  judgment  should  be  directed  for  the  plaintiff 
for  the  relief  asked,  but,  in  accordance  with  the  stipulation  of  the  par- 
ties, without  costs.    All  concur. 
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(173  App.  Div.  804) 

CRAM  et  al.  v.  WALT^IER. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1916.) 

Trusts  ^=>59(1) — Revocation— Consent  of  Pebsons  Intebested — Statute. 

Plaintiff,  who,  with  his  wife,  executed  a  trust  inaenture  conveying 
Teal  and  personal  property  in  trust  to  divide  the  income  equally  between 
himself  and  his  wife  during  their  joint  lives,  and  on  the  death  of  either 
to  divide  the  corpus  into  two  equal  parts,  and  to  transfer  one  part  to 
their  then  living  child  or  children,  and  to  hold  the  other  part  and  to  pay 
the  income  therefrom  to  the  survivor  for  life,  and  on  the  death  of  the 
survivor  to  transfer  such  part  to  their  living  child  or  children,  and  on 
the  death  of  the  donors,  leaving  no  children,  or  the  children  of  any  do- 
ceased  child,  to  convey  the  part  and  interest  to  the  Individuals  who  should 
then  be  the  plaintiffs  next  of  kin,  and  who  survived  his  wife,  and  who. 
after  one-half  of  the  fund  had  been  paid  to  the  son,  remarried  and  had 
issue,  a  daughter,  with  the  consent  of  his  son,  who  was  the  only  other 
person  beneficially  interested  in  the  deed  of  trust,  was  entitled  to  revoca- 
tion of  the  trust,  under  Personal  Property  Law  (Consol.  Laws,  c.  41)  § 
23,  declaring  a  trust  In  personal  property  revocable  by  the  donor  upon 
the  consent  of  all  persons  in  being  beneficially  interested  therein,  siace 
whatever  the  daughter  might  take  would  be  by  operation  of  law  as  the 
next  of  kin  of  the  donor,  and  her  possibility  of  Inheritance  was  not  an 
Interest  In  the  deed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §§  78,  70 ;  Dec.  Dig. 
«=»59(1).] 

Action  by  Jacob  Cram  and  others  against  Norman  Stewart  Walker, 
Jr.,  as  trustee.  Submission  of  controversy  on  agreed  facts.  Judgment 
for  plaintiffs. 

Argued  bejFore  CLARKE,  P.  J.,"  and  McLAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

John  Godfrey  Saxe,  of  New  York  City,  for  plaintiffs. 
Peter  B.  Olney,  Jr.,  of  New  York  City,  for  defendant. 

PAGE,  J.  On  December  9,  1892,  Jacob  Cram  and  his  wife,  Mar\ha 
Wiman  Cram,  executed  and  delivered  to  defendant,  Walker,  a  trust 
indenture,  whereby  they  conveyed  to  Walker  certain  real  and  personal 
property,  then  the  property  of  Jacob  Cram,  in  trust  to  receive  and 
divide  the  income  thereof  equally  between  Mr.  and  Mrs.  Cram  dur- 
ing their  joint  lives,  and  upon  the  death  of  either  to  divide  the  corpus 
of  the  estate  into  two  equal  parts ;  to  transfer  one  of  such  parts  unto 
the  then  living  child  or  children  of  the  first  parties,  and  to  hold  the 
/other  part,  paying  the  income  thereof  to  the  survivor  for  life,  and 
upon  the  death  of  such  survivor  to  transfer  such  part  "to  the  then 
living  child  or  children,  or  the  then  living  issue  of  a  deceased  child 
or  children  of  said  first  parties/*  Martha  Wiman  Cram  joined  in  the 
deed  solely  for  the  purpose  of  conveying  her  inchoate  right  of  dower, 
and  had  no  other  interest  in  the  property. 

On  the  5th  day  of  September,  1SX)8,  Martha  Wiman  Cram  died, 
leaving  her  surviving  her  husband,  Jacob  Cram,  and  Jacob  Cram,  Jr., 
her  son  and  only  issue  of  her  marriage  with  Jacob  Cram.  One  half 
of  the  principal  of  the  trust  fund  was  thereupon  paid  and  conveyed 

^=:»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexea 
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over  to  Jacob  Cram,  Jr.,  and  the  other  half  has  since  been  held  by  the 
defejidant  trustee  upon  the  trusts  mentioned  in  the  aforesaid  trust 
indenture.  Since  the  death  of  Martha  Wiman  Cram,  Jacob  Cram  has 
remarried  and  has  issue,  a  daughter.  Jacob  Cram,  Jr.,  is  without  is- 
sue and  unmarried.  On  March  17,  1915,  the  plaintiffs,  Jacob  Cram 
and  Jacob  Cram,  Jr.,  joined  in  executing  and  delivering  to  the  trustee 
a  deed  of  revocation  of  the  trust  (Exhibit  C)  so  far  as  it  relates  to  cer- 
tain specific  personal  property  therein  mentioned.  The  trustee  has 
refused  to  recognize  the  validity  of  the  revocation,  and  refused  to 
deliver  over  to  the  plaintiff's  nominee  the  property  so  released. 

Section  23  of  the  Personal  Property  Law,  pursuant  to  which  the 
alleged  revocation  was  made,  provides: 

"Upon  the  written  consent  of  all  the  persons  benefidaUy  interested  in  a 
trust  in  personal  property  or  any  part  thereof  heretofore  or  hereafter  (treated, 
the  creator  of  such  trust  may  revoke  the  same  as  to  the  whole  or  such  part 
thereof,  and  thereupon  the  estate  of  the  trustee  shall  cease  in  whole  or  such 
part  thereof." 

The  only  question  to  be  determined  is  whether  Jacob  Cram  and 
Jacob  Cram,  Jr.,  are  the  only  persons  beneficially  interested  in  the 
deed  of  trust  within  the  meaning  of  the  said  section  23.  It  is  clear 
that,  since  the  remainder  is  given  to  the  "then  living  child  or  children 
*  *  *  of  said  first  parties" — i.  e.,  of  Jacob  Cram  and  Martha  Wi- 
man Cram — the  daughter  of  Jacob  Cram  by  another  wife  does  not 
answer  the  description  and  has  no  interest  in  the  trust  property.  The 
trustee  claims,  however,  that  since  the  remainder  is  to  the  then  living 
issue,  at  the  time  of  the  death  of  Jacob  Cram,  the  surviving  life  ben- 
eficiary, the  language  used  might  include  possible  issue  of  Jacob  Cram, 
Jr.,  provided  he  should  predecease  the  life  beneficiary,  leaving  issue, 
and  that  such  persons. not  now  in  being  are  persons  interested  in  the 
deed  of  trust,  wherefore  it  is  irrevocable  during  Jacob  Cram's  life. 

It  seems  to  me  to  be  clearly  the  meaning  of  the  statute  that  a  trust 
in  personal  property  is  revocable  by  the  creator  thereof  upon  the 
consent  of  all  persons  in  being  who  are  beneficially  interested  therein, 
and  if  there  be  no  other  person  in  being,  who  has  either  a  vested  or 
contingent  interest  in  the  trust,  such  revocation  is  effectual.  This  pre- 
cise question  is  not  raised  in  any  of  the  previous  cases  construing  sec- 
tion 23  of  the  Personal  Property  Law,  and  the  case  therefore  involves 
a  construction  of  the  language  of  the  statute  in  accordance  with  its 
plain  meaning,  unaided  by  precedent.  The  case  of  Court  v.  Bankers* 
Trust  Co.,  160  N.  Y.  Supp.  477,  cited  by  the  defendant,  is  not  in 
conflict  with  this  decision,  nor  does  that  case  conflict  with  the  deter- 
mination reached  in  Whittemore  v.  Equitable  Trust  Co.,  162  App. 
Div.  607,  147  N.  Y.  Supp.  1058.  In  the  Whittemore  Case  the  court 
merely  held  that,  where  the  trustees  were  directed  in  a  certain  event 
.  to  distribute  the  property  to  the  heirs  and  next  of  kin  of  the  life  ten- 
ant according  to  law,  there  was  no  intention  to  create  a  limitation 
over  to  such  persons  as  might  answer  that  description,  but  merely  to 
direct  that  the  property  pass  according  to  law,  in  which  case  the  heirs 
and  next  of  kin,  respectively,  would  take  by  descent,  and  not  by  virtue 
of  the  deed  of  trust,  and  had  no  interest  in  the  trust    The  Court  v. 
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Bankers'  Trust  Co.  Case  distinguished  the  Whittemore  Case,  and  held 
that,  where  the  deed  contained  a  limitation  over  to  a  class  of  persons 
who  would  not  be  entitled  to  receive  the  property,  except  for  the  pro- 
visions of  the  deed  itself,  they  necessarily  took  by  virtue  of  the  deed, 
and  not  by  law,  and,  there  being  members  of  such  class  then  in  exist- 
ence who  would  take  if  the  preceding  estate  should  then  terminate, 
such  persons  had  an  interest  in  the  trust,  and  their  consent  was  neces- 
sary to  a  revocation.  Furthermore,  if  Jacob  Cram,  Jr.,  should  here- 
after marry  and  have  issue,  they  could  assert  no  claim  to  an  interest* 
in  the  property.  They  would  derive  their  claim  through  him.  He 
therefore  is  the  person  in  being  who  represents  them,  and  his  act  in 
consenting  to  the  revocation  of  the  trust  would  be  binding  upon  them. 
In  ^he  case  of  Fox  v.  Fee,  24  App.  Div.  314,  321,  49  N.  Y.  Supp. 
292,  a  trust  was  created  by  will,  giving  a  life  estate  in  separate  parcels 
to  each  of  testator's  three  sons,  with  remainder  to  the  children  of  the 
son,  should  he  have  any.  One  son  brought  an  action  in  partition,  al- 
leging the  will  to  be  void  by  reason  of  testator's  unsound  mind.  A 
decree  was  entered  setting  aside  the  will  and  granting  partition.  The 
sons  then  united  in  a  deed  conveying  the  real  estate  to  the  testator's 
widow.  After  the  death  of  the  son,  who  was  plaintiff  in  the  parti- 
tion action,  an  action  was  brought,  by  his  surviving  after-bom  chil- 
dren, to  establish  their  title  to  the  parcel  devised  to  their  father.  Held, 
that  they  could  not  maintain  the  action,  the  court  saying : 

"The  plaintiffs  in  the  case  at  bar  were  not  born  when  the  action  in  the 
Supreme  Court  was  begun  and  terminated,  and  they  were  virtually  repre- 
Bented  in  that  action  by  their  father,  who  was  the  plaintiff  therein." 

See  also  Cheesman  v.  Thorne,  1  Edw.  Ch.  629,  630. 

In  Kent  v.  Church  of  St.  Michael,  136  N.  Y.  10-17,  32  N.  E.  704, 
18  L.  R.  A.  331,  32  Am.  St.  Rep.  693,  Chief  Judge  Earl,  in  consider- 
ing the  possible  rights  of  after-born  children,  said: 

"Where  an  estate  is  vested  in  persons  living,  subject  only  to  the  con- 
tingency that  persons  may  be  born  who  will  have  an  interest  therein,  the  liv- 
ing owners  of  the  estate,  for  all  purposes  of  any  litigation  in  reference  thereto 
and  affecting  the  jurisdiction  of  the  courts  to  deal  with  the  same,  represent 
the  whole  estate,  and  stand,  not  only  for  themselves,  but  also  for  the  per- 
sons unborn.    This  is  a  rule  of  convenience,  and  almost  of  necessity." 

There  is  a  further  provision  of  the  deed  of  trust  which  states  that, 
in  the  event  of  the  death  of  both  Jacob  Cram  and  Martha  Wiman 
Cram  leaving  no  child  or  children  of  a  deceased  child,  issue  of  their 
marriage,  the  portion  then  held  in  trust  should  be  conveyed  unto  the 
"individuals  who  at  such  time  shall  according  to  the  laws  of  the  state 
of  New  York  be  the  next  of  kin  of  said  Jacob  Cram.*'  It  is  suggested 
that  the  daughter  of  Jacob  Cram  by  his  second  marriage  would  an- 
swer that  description,  should  Jacob  Cram  die  after  the  death  of  his 
son,  Jacob  Cram,  Jr.,  without  issue.  It  is  clear,  however,  that  what- 
ever the  said  daughter  might  take  in  such  an  event  she  would  take 
by  operation  of  law  as  next  of  kin  of  Jacob  Cram,  and  her  possibility 
of  inheritance  is  not  an  interest  in  the  deed.  Whittemore  v.  Equitable 
Trust  Co.,  supra.    Jacob  Cram,  Jr.,  being  the  only  person  other  than 
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the  creator  who  is  beneficially  interested  in  the  trust,  the  revocation 
with  his  written  consent  was  within  the  provisions  of  the  statute. 

Judgment  should  be  granted,  declaring  the  revocation  effectual,  and 
directing  the  trustee  to  turn  over  the  property  as  described  and  directed 
in  the  deed  of  revocation.    Settle  order  on  notice.    All  concur. 


(173  App.  Dlv.  858) 

McCREADY  v.  LARKIN  et  al. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    July  10,  1916.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nathaniel  L.  McGready  against  Edward  L.  Larkin,  impleaded, 
etc.  From  an  interlocutory  Judgment  sustaining  a  demurrer  to  certain  de- 
fenses and  to  a  counterclaim,  said  named  defendant  appeals.  Modified  and 
afiirmed.  

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLlN,  8CCTT,  DOWLING, 
and  DAVIS,  JJ. 

John  T.  Dooling,  of  New  York  City,  for  appellant. 
Robert  Kelly  Prentice,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  answer  of  the  defendant  is  identical  with  that  of  his 
codefendant,  John  A.  Larkin,  save  that  it  contains  no  counterclaim;  this  de- 
fendant having  assigned  his  interest  in  the  $2,600  demanded  under  the  coun- 
terclaim to  John  A.  Larkin.  For  the  reason  assigned  in  the  opinion  on  the 
appeal  of  John  A.  Larkin,  160  N.  Y.  Supp.  306,  the  judgment  appealed  from 
will  be  modified,  by  decreeing  that  the  fourth  and  eighth  defenses  contained 
in  the  second  amended  answer  of  the  defendant  Edward  L.  Larkin  are  suffi- 
cient in  law  upon  the  face  thereof,  and  overruling  the  demurrers  thereto,  and 
in  other  respects  affirmed,  with  costs  to  appellant  The  conclusionB  of  law 
in  the  decision  will  be  modified  accordingly.    All  concur. 


BROWN  V.  ECKES  et  al. 

(City  Court  of  Yonkers.    July  10.  1916.) 

3.  Animals  «=»2 — Animals  **Feb^  NATUBiE"— -Bees. 
Bees  are  "fewe  natuwe." 
[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  {|  1-4;  Dee.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Ferse  Naturfe.] 

2.  Animals  ^=s»2 — Bebs— Title. 

Where  a  swarm  of  bees  left  the  owner's  premises,  his  title  to  them  was 
not  destroyed  by  their  alighting  on  another's  land. 
[Ed.  Note.— For  other  cases,  see  Animals,  Cent.  Dig.  {{  1-4 ;  Dec.  Dig. 

^=>2.] 

3.  Animals  <©=»2 — Animals  Feb^i:  Natur.®— Reduction  to  Possession  bt 

Tbespasser — Bees. 

If  the  act  of  reducing  to  possession  wild  animals,  such  as  bees,  is  done 
by  a  trespasser,  he  gets  no  title,  which  vests  in  the  owner  of  the  soil,  and 
the  wrongdoer  is  liable  to  the  owner  for  the  trespass  and  for  conversion. 

lEd.  Note.— For  other  cases,  see  Animals,  Cent.  Dig.  §§  1-4;  Dec  Dig, 
(&s»2.1 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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4.  Animals  «=»2— Bees— Flight  or  Swarm. 

The  qualified  property  of  an  owner  of  a  swarm  of  bees,  which  flies  f  roiiri 
the  hive,  continues  so  long  as  he  in  ixerson  or  by  agent  can  keep  them 
in  sight  and  possesses  the  power  to  pursue  them. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent.  Dig.  §§  1-4 ;  Dec.  Dig. 
<&»2.1 

In  the  matter  of  the  arbitration  of  Kenneth  W.  Brown  against  Fred 
Eckes  and  another.    Judgment  for  complainant. 

Clarence  Alexander,  of  Yonkers,  for  plaintiff. 
William  Nash,  for  defendants. 

BEALL,  J.  This  is  a  common-law  arbitration,  had  before  this  court, 
wherein  the  parties  stipulate  to  abide  by  its  decision  as  to  the  title  of 
and  right  of  possession  to  a  hive  of  bees.  It  appears  from  the  evi- 
dence that  the  complainant,  Brown,  hived  certain  bees  on  Hamilton 
avenue  in  this  city ;  that  one  of  the  hives  swarmed  and  left  Brown's 
place;  that  the  defendant  Eckes  was  doing  some  work  on  the  house 
of  a  man  named  Deane,  and,  seeing  a  swarm  of  bees  in  the  air,  pounded 
upon  tin  and  brought  them  down  upon  the  Deane  property,  where 
they  located  upon  a  grapevine ;  tliat  Mr.  Deane  did  not  wish  any  bees, 
and  required  Eckes  to  remove  them;  that  Eckes  upon  that  evening 
met  the  defendant  Stevens,  who  claimed  that  he  had  lost  a  swarm  of 
bees ;   and  that  Eckes  delivered  the  bees  to  Stevens. 

It  has  come  to  the  hand  of  this  court  to  decide  all  sorts  of  questions 
about  all  sorts  of  animals,  reptiles,  and  insects.  Cases  of  men,  women, 
and  children  are  constant;  cases  of  those  who  have  wronged  others 
and  of  those  who  unjustly  contest  matters.  Horses  and  their  condi- 
tion, habits,  and  relationship  to  their  owners  and  strangers  are  per- 
petually with  us.  We  are  seldom  lonely  for  the  want  of  a  dog  case, 
and  have  expounded  that  law  at  great  length,  while  matters  of  cats, 
goats,  wild  deer,  pigeons,  birds,  including  the  usefulness  of  the  high- 
hold,  otherwise  known  as  the  flicker,  and  as  to  whether  he  is  a  song- 
bird, and  of  hens  and  roosters  and  robins,  and  as  to  which  of  them 
chiefly  annoys  the  tired  man  at  dawn,  are  things  with  which  the  court 
is  thoroughly  familiar.  But  this  is  the  first  time  it  has  had  to  dive  into 
the  interesting  question  of  the  law  of  bees.  It  is  to  be  presumed  that 
ultimately  we  shall  have  to  deal  with  ants  and  flies  and  other  varieties 
of  insects.    The  law  of  snakes  we  know. 

It  is  not  the  intention  of  the  court  to  review  the  history  of  bees,  of 
their  origin  in  Asia,  and  of  how  they  have  followed  man  in  the  de- 
velopment of  civilization,  and  have  been  tamed  and  used  by  him,  and 
have  contributed  to  his  comfort  and  welfare,  although  it  is  an  inter- 
esting study  and  one  to  be  recommended.  We  shall  pass  without  com- 
ment the  fact  that  the  claimant  to  these  bees  is  a  lawyer,  and  that  no 
lawyer  needs  bees  to  assist  him  in  stinging.  The  thing  really  turns 
on  the  question  of  identity,  and  at  the  preliminary  hearing,  when  the 
courtroom  was  nearly  filled  with  lawyers,  I  offered  to  appoint  any 
one  of  them  a  referee  to  make  personal  examination  of  these  bees  for 
marks  of  identification,  which  offer  they  unanimously  rejected,  the 

€=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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first  time  in  my  experience  with  the  law  that  a  lawyer  has  refused  to 
accept  a  reference. 

The  original  proceeding  ^f&s  to  determine  whether  or  not  the  de- 
fendants here  were  guilty  of  larceny  under  that  section  of  the  Code 
which  required  a  man  to  advertise. lost  property,  and  it  was  even  con- 
tended that  it  was  the  duty  of  the  finder  to  return  this  property  to 
the  owner — as  one  should  keep  a  rattlesnake  for  a  pet  and  allow  it  to 
stroll  upon  another's  property,  and  that'  other  be  guilty  of  larceny 
unless  he  returned  it ;  as  one  should  house  a  tiger  which  might  escape 
on  another's  domain,  and  hold  that  other  guilty  of  larceny  unless  he 
returned  it.  The  court  refused  to  entertain  the  charjge  of  larceny,  and 
the  parties  hereto  were  generous  enough  to  submit  the  question  of 
ownership  to  the  court  as  arbitrator. 

The  custom  in  London  with  respect  to  the  trial  of  men  charged  with 
cruelty  to  animals  is  this :  They  are  brought  to  a  court,  where  there 
is  a  large  yard,  and  a  special  judge  examines  the  animals  to  deter- 
mine their  condition.  I  have  followed  the  same  custom,  and  nearly 
always  examine  the  horses  where  men  are  brought  before  me  for 
cruelty  to  them.  The  rule  of  this  court  for  many  years  has  been,  in 
cases  involving  the  ownership  of  dogs,  to  take  the  claimants  into  my 
big  office,  station  them  at  opposite  ends  of  the  room,  and  allow  the 
dog  to  choose  his  master.  The  ownership  of  pigeons  and  of  chickens 
we  have  determined  by  releasing  them  at  the  roosting  time  and  per- 
mitting them  to  decide  upon  their  homes.  But  in  this  case  I  decline 
to  deal  personally  with  the  subject-matter  of  this  action,  and,  together 
with  the  lawyers,  refuse  to  make  any  personal  or  private  inspection 
of  them.  ' 

[  1  ]  Extensive  research  has  been  made  into  this  question  of  bees  by 
both  counsel  for  the  contendants  and  by  the  court,  and  I  admit  that 
the  subject  of  the  law  of  the  busy  bee  is  a  fascinating  one.  It  is 
admitted  by  both  sides  that  bees  are  ferae  naturae,  and  as  to  the  law 
of  them  Blackstone  classifies  them  with  wild  animals ;  but  Blackstone's 
law  was  taken  from  the  Greeks  and  from  the  Romans,  and,  curiously 
enough,  there  has  been  practically  no  change  in  that  law  since  the 
days  of  Plato,  and  an  uninterrupted  line  of  decisions  through  Greek, 
Roman,  English,  French,  the  Netherlands,  and  the  English  common 
law,  down  to  late  decisions  in  Iowa,  are  practically  to  the  same  effect 
— ^the  probable  reason  for  this  set  policy  being  the  danger  of  touching 
the  subject.  For  instance,  it  has  been  pointed  out  to  me  that  Gains, 
whose  Commentaries  are  supposed  to  have  been  written  160  A.  D., 
states  it  thus : 

"In  those  wUd  animals  whose  natnre  or  custom  it  is  to  go  away  and  re- 
turn— as  pigeons,  bees,  and  deer,  which  habitually  go  into  the  forests  and 
return — our  rule  Is  laid  down  that  only  the  determination  of  the  intent  of  re- 
turning marks  the  end  of  the  property  in  them,  and  the  property  in  them  is 
acquired  by  the  next  one  who  take  (or  occupies)  them ;  It  is  said  that  when 
their  habit  of  returning  ceases,  their  intent  (or  instinct)  of  returning  also 
ceases." 

And  in  Justinian's  Corpus  Juris  Civilis  it  is  put  as  follows : 

"Bees  are  ^ild  by  nature ;  and  so,  if  a  swarm  alight  on  your  tree,  it  is  not 
to  be  considered  yours,  until  you  have  hived  it,  any  more  than  the  birds 
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which  build  their  nests  there;  and  hence,  if  it  be  hived  by  another,  It  be- 
comes his  property.  ♦  •  ♦  A  swarm  which  has  flown  from  your  hive  is 
considered  yours  as  long  as  it  Is  in  your  sight^and  not  difficult  to  be  pursue ; 
otherwise,  it  belongs  to  the  next  person  who  takes  iV* 

While  Domat  said : 

"As  we  may  possess  living  creatures,  which  it  Is  not  always  possible  to  have 
in  our  power  and  custody,  so  we  retain  possession  of  them  whilst  we  shut 
them  up,  whilst  we  have  them  under  the  care  of  a  keeper,  or  If,  being  made 
tame,  they  return  home  without  a  keeper,  as  bees  to  their  hives,  and  pigeons 
to  their  dove  houses."    Civil  Law,  I,  bk.  8,  pt.  1,  subd.  7,  S  2183. 

■  Puflfendorf ,  in  his  Law  of  Nature,  expresses  it  thus : 

"Yet  bees  are  no  doubt  wild  by  nature,  since  their  custom  of  returning  to 
their  hive  doth  not  proceed  from  their  familiarity  with  mankind,  but  from 
their  own  secret  instinct;  they  being  in  all  respects  utterly  unteachable.  It 
is  nevertheless  one  of  Plato's  laws — whosoever  shall  pursue  the  swarms 
which  belong  to  others  and  by  striking  upon  the  brass  shall  draw  them  with 
the  delightful  sound  to  fix  near  himself,  let  him  make  restitution  for  the 
damage.  Where  he  seems  to  presuppose  that  the  owner  of  the  bees  did  not 
follow  them  when  they  left  his  hives,  Pliny  will  have  the  bees  to  be  neither 
wild  nor  tame;  others  divide  them  into  both  kinds.  But  that,  so  long  as 
they  return  to  our  hives,  they  are  properly  our  own  and  cannot  be  hurt 
without  our  loss  or  damage,  is  very  laboriously  proved  in  that  declamation  of 
Quintllian,  entitled  The  Poor  Mau*s  Bees.* "    Volume  4,  c  6,  §  5. 

'  [2]  Of  course,  if  the  bees  were  Brown's,  his  title  to  them  was  not 
destroyed  by  the  fact  that  they  alighted  on  Deane's  land,  and  there  are 
pointed  out  to  me  many  authorities  in  favor  of  this.  Thibaut  (Syst. 
des  Pandekten  Rechts)  accepts  it  as  the  general  law  of  the  civilized 
world.  The  Code  Napoleon  (section  564)  makes  it  the  law  of  France 
and  of  Algiers.  Louisiana,  adopting  the  French  Code,  adopts  it.  Sec- 
tion 519,  La.  Code  Civile.  Bracton  (liber  2,  c.  1)  recognizes  man's 
qualified  property  in  them  both  by  the  natural  law  as  well  as  the  civil 
law.  See  also  Preuss,  Allgemein  Landrecht,  I,  9,  §  118  f.  Oesterr; 
Gesetzbuch,  §  384;  Duranton,  Cours.  de  Droit,  IV,  No.  56;  Ortolan, 
Expliq.  des  Inst.  No.  357;  Touillier,  Cours.  de  Droit,  4,  No.  50;  Pand. 
33,  7,  12,  §  13;  also  Fr.  Lois  Usuelles,  4  Anvril,  1889,  §  2,  subd.  9: 

"The  proprietor  of  a  swarm  has  the  right  to  reclaim  and  repossess  them  so 
far  as  he  can  see  them  and  follow  them;  otherwise,  the  swarm  belongs  to 
the  owner  of  the  land  upon  which  they  affix  themselves." 

See  3  Kent,  Comm.  348;  Wallis  v.  Mease,  3  Bin.  (Pa.)  546;  Bl. 
Comm.  IV,  236,  note  18;  Merrils  v.  Goodwin,  1  Root  (Conn.)  209; 
State  V.  Repp,  104  Iowa,  305,  73  N.  W.  829,  40  L.  R.  A.  687,  65  Am. 
St.  Rep.  463 ;  Case  of  Swans,  7  Coke,  15b,  77  Repr.  435. 

[3]  The  act  of  reducing  to  possession  wild  animals  must  not  be 
wrongful,  and  if  it  is  done  by  one  who  is  a  trespasser  he  gets  no  title, 
which  vests  in  the  owner  of  the  soil,  and  the  wrongdoer  is  liable 
to  the  owner  for  the  trespass  and  for  conversion.  Harper  v.  Galloway, 
58  Fla.  255,  51  South.  226,  26  L.  R.  A.  (N.  S.)  794,  19  Ann.  Cas.  235; 
Com.  V.  Chace,  9  Pick.  (Mass.)  15,  19  Am.  Dec.  348;  Lonsdale  v.  Rigg, 
11  Exch.,  654;  Blades  v.  Higgs,  3  Eng.  Rul.  Cas.  76. 

"A  mere  temporary  escape  of  the  bees  does  not  divest  the'  title  of  the 
owner  per  Industrlam.    They  remain  his  property.    A  stranger  cannot  acquire 
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title  If  they  Intend  to  return,  or  the  owner  promptly  pursues  or  reclaims  or 
can  identify  them,  although  they  may  flee  to  and  alight  upon  the  land  of 
another,  where  the  owner  cannot  get  them  without  becoming  a  trespasser 
himself."  Merrils  v.  Goodwin,  supra ;  Case  of  Swans,  7  Coke,  15b ;  Goff  v. 
Kilts,  15  Wend.  550. 

In  a  larceny  case  it  was  held : 

"To  acquire  a  right  in  an  animal  so  that  it  may  become  a  subject  of  lar- 
ceny, the  pursuer  must  bring  It  into  his  ownership  and  control,  so  that  he  may 
subject  It  to  his  own  use  at  his  pleasure,  and  must  so  maintain  his  possession 
and  control  as  to  indicate  that  he  does  not  intend  to  abandon  them  again  to 
the  world  at  large;  but  in  cases  where  larceny  is  charged,  the  law  does  not 
require  absolute  security  against  the  possibility  of  escape." 

[4]  And  one  who  asserts  a  legal  title  to  them  once  they  have  swarm- 
ed must  have  kept  them  in  sight  until  they  settled. 

•*If  a  swarm  [bees]  fly  from  a  hive  of  another,  his  qualified  property  con- 
tinues so  long  as  he  can  keep  them  in  sight,  and  possess  the  power  to  pursue 
them.  Under  these  circumstances,  no  one  else  Is  entitled  to  take  them.*'  2 
Bl.  Comm.  303;  2  Kent,  Com.  394. 

We  moderns  may  wonder  at  the  completeness  of  the  law  of  bees, 
and  at  the  attention  and  time  that  has  been  expended  upon  what  we 
regard  as  a  trivial  subject.  Nothing  is  trivial  that  involves  human 
rights.  Besides,  it  may  be  remembered  that,  in  the  days  of  those  whom 
we  term  the  ancients,  the  bee  occupied  a  much  more  important  place 
in  the  economy  of  the  state  than  it  does  now.  In  Greece,  in  Egypt, 
in  Judea,  and  to  a  somewhat  less  extent  in  the  Roman  provinces, 
honey  was  a  most  important  article  of  commerce. 

Upon  the  whole,  I  take  it  that  the  case  turns  upon  the  question  of 
identity,  and  of  whether  the  owner,  and  I  shall  take  the  liberty  of  en- 
larging the  doctrine  to.  include  an  employe  of  the  owner,  kept  the  bees 
in  sight  during  the  swarm  until  they  alighted ;  this  being  really  part  of 
the  question  of  identification.  I  determine  that  Brown  has  established 
the  ownership  of  these  bees,  and  is  entitled  to  recover  them,  passing 
without  comment  the  fact  that  this  queen  bee  occasioned  all  of  us  a 
great  deal  of  trouble  by  organizing  the  swarm.  I  make  acknowledg- 
ment to  counsel  in  the  case,  William  A.  Walsh  on  the  one  hand  and 
Clarence  Alexander  on  the  other,  for  the  ability  and  thoroughness 
with  which  they  have  briefed  the  case  and  helped  me  to  this  decision. 


(95  Misc.  Rep.  104) 

PEOPLE  V.  OSTROSKl. 

(Nassau  County  Court.    April,  1916.) 

1.  Absebt  ^=»62 — Cbiminal  Actions — Right  to  Abeest  Without  Wabbant. 

No  right  exists  to  arrest  without  warrant  a  person  accused  of  a  past 
misdemeanor. 

[Ed.  Note. — ^For  other  cases,  see  Arrest,  Cent.  Dig.  §  144 ;  Dec.  Dig. 
<es»62.] 

2.  Ajibest  ^==>64 — Cbiminal  Action — By  Pbivate  Pebsons. 

Under  CJode  Cr.  Proc.  §  183,  providing  that  a  private  person  may  make 
an  arrest  for  a  crime  committed  6r  attempted  In  his  presence,  the  arrest 

^=:»For  other  cases  see  same  topic  &  ICET-NUMBER  In  all  Key-Numbered  Digests  &  Inflexes 
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by  the  owner  of  the  chickens  at  the  time  of  the  larceny  thereof  by  defend- 
ant was  authorized. 

[Ed.  Note.— Fbr  other  cases,  see  Arrest,  Cent  Dig.  If  157-160;  Dec. 
Dig.  <g=»64.) 

3.  Abrest  ^=>70— CannNAL  Actions — Custody  or  Officer  Without  Wab- 

BANT. 

Under  Code  Cr.  Proc.  §  185,  providing  that  a  private  person  making  an 
arrest  must  without  unnecessary  delay  take  the  prisoner  before  a  magis- 
trate or  deliver  him  to  a  peace  officer,  the  custody  by  an  c^cer  without 
a  warrant  of  a  prisoner  delivered  to  him  by  private  persons,  who  have 
made  the  arrest,  is  authorized. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent  Dig.  §i  171-173;  Dec- 
Dig.  «»70.] 

4.  Cbiminal  Law  ^=>216 — Summaby  Proceedings — Warrant — ^Necessity. 

Since  the  office  of  a  warrant  is  to  authorize  and  direct  the  arrest  of  a 
person  who  has  committed  a  crime,  the  issuance  of  a  formal  warrant 
against  a  defendant,  arrested  during  the  commission  of  the  offense  and 
brought  before  the  magistrate,  is  not  a  necessary  essential  to  Jurisdiction 
of  the  Justice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  i§  435-43S ; 
Dec.  Dig.  «=>216.] 

5.  Criminal  Law  ^=»209 — Summary  Proceedings — Information — ^Necessity. 

Since  the  object  of  an  information  is  to  inform  defendant  of  the  spe- 
cific charge  against  him,  where  accused  is  arrested  in  the  oommission  of 
a  crime,  the  existence  of  an  information  at  the  time  defendant  was 
brought  before  the  Justice  Is  not  necessary  to  give  the  Justice  Jurisdiction 
.  of  defendant,  but  the  information  thereafter  prepared  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  415-418; 
Dec.  Dig.  <g=D209.] 

6.  Criminal  Law  ^»90 — Summary  Pboceedings — Jubisdiction — Effect  op 

Illegal  Abbest. 

Jurisdiction  over  the  person  of  a  defendant  is  acquired  when  such  de- 
fendant is  arraigned  upon  a  proper  Information,  notwithstanding  liis  ar- 
rest was  illegal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §{  196,  197 ; 
Dec.  Dig.  <©=»90.] 

7.  Cbiminal  Law  «=>252(3) — Summaby  Conviction — ^Infobmation— Suffici- 

ency. 

Under  the  rule  that  an  information,  though  inartistically  drawn,  is  le- 
gally sufficient,  if  it  contain  a  substantial  statement  showing  the  com- 
mission of  the  particular  offense  charged,  information  for  petit  larceny, 
charging  that  the  property  therein  described  was  unlawfully  stolen  and 
carried  away  by  defendant,  in  violation  of  Penal  Law  (Consol.  Laws,  c. 
40)  §§  1290,  1298,  was  as  effective  as  if  said  sections  had  been  fully  in- 
corporated. 

[Ed.  Note. — For-  other  cases,  see  Criminal  Law,  Cent.  Dig.  §{  526,  628,. 
529;   Dec.  Dig.  <g=>252(3).] 

8.  Labceny  ^=929 — Intent — "Feloniously." 

Intent  as  an  element  of  the  crime  of  larceny  is  sufficiently  alleged  in 
an  information  by  the  use  of  the  word  "feloniously.*' 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent  Dig.  SS  60,  63;  Dec. 
Dig.  <@=»29. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Feloniously.] 

9.  Labceny  «=»17 — "Taking" — Slightest  Removal  Sufficient. 

The  fact  that  chickens  alleged  to  have  been  stolen  from  a  chicken  coop 
were  not  removed  from  the  premises  by  the  defendant  is  no  defense,  since 

^=:»For  other  cases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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the  slightest  remoTal  of  the  property  from  the  chicken  coop  was  suffi- 
cient taking. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Cent  Dig.  |  30;  Dec.  Dig. 
«=»17. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Taking.] 

10.  Labcknt  ^s5>12 — ^Taking — Possession. 

Possession  by  the  thief,  no  matter  how  brief  in  point  of  time,  completes 
the  crime  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent.  Dig.  g§  22-29;  Dec. 
Dig.  c=»12.) 

IL  Larceny  €==>34 — Information — ^Attempt. 

That  an  information,  after  charging  larceny,  uses  the  words  "and  at- 
tempting to  take  said  chickens  from  said  premises,  but  was  prevented 
by  being  discovered  in  the  act,*'  does  not  limit  it  to  a  charge  of  an  at- 
tempt to  commit  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent  Dig.  S§  61,  94,  95 ;  Dec. 
Dig.  e=>34.] 

Appeal  from  Court  of  Special  Sessions. 

John  Ostrosky  was  convicted  of  petit  larceny,  and  he  appeals.  Af- 
firmed. 

Clock  &  Seaman,  of  Freeport  (Harry  G.  Clock,  of  Freeport,  of  coun- 
sel), for  appellant. 

Lewis  J.  Smith,  Dist.  Atty.,  of  Mineola  (Charles  I.  Wood,  Asst. 
Dist.  Atty.,  of  Mineola),  for  respondent. 

NIEMANN,  J.  On  January  5,  1916,  about  5  o'clock  p.  m.,*  William 
R.  Meyer,  the  complaining  witness,  locked  up  his  chickens  in  the  coop, 
and  closed  and  locked  the  door  of  the  chicken  yard.  About  9  o'clock 
that  evening  a  noise  was  heard  coming  from  the  chicken  yard.  Two 
young  ladies  who  were  in  the  house  opened  a  window,  and  looked  down 
in  the  chicken  yard,  and  saw  a  man  going  out  of  the  chicken  yard, 
over  the  fence.  A  man  named  Seel  also  looked  out  of  the  window, 
and  these  persons  saw  the  man  and  identified  him  as  the  defendant. 
The  complainant  ran  out  of  the  house  into  the  chicken  yard,  and  saw 
several  of  his  chickens  in  the  yard,  dead  or  dying,  with  their  necks 
wrung.  The  doors  of  the  chicken  yard  and  coop  were  open.  He  saw  a 
man  in  the  chicken  yard,  and  this  man  ran  toward  the  back  fence  of 
the  yard.  Meyer  ran  out  of  the  yard  into  the  street,  and  was  joined 
by  Seel,  and  they  both  ran  after  the  man,  who  was  the  defendant. 
Two  other  persons  came  up  the  street  and  saw  the  defendant.  One 
of  them  saw  him  as  he  was  jumping  the  fence,  and  the  other  saw  him 
just  after  he  had  jumped  over  the  fence  and  was  starting  to  run  from 
the  other  side.  They  all  gave  chase;  others  joining  in  the  pursuit. 
The  defendant  was  seen  to  stop  and  wash  his  hands  at  a  little  brook 
back  of  the  fence.  He  was  finally  caught  and  held  by  the  witness  Seel 
and  others  until  an  officer  came.  He  was  taken  back  to  Meyer's  yard, 
and  from  there  to  the  lockup,  and  kept  there  overnight.  The  follow- 
ing morning  he  was  taken  before  Justice  Jones,  who  took  the  informa- 
tion and  deposition  of  the  complaining  witness,  Meyer,  and  the  deposi- 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numberefl  Digests  &  Indexes 
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tion  of  the  witness  Seel,  under  oath.  The  justice  read  the  infonnation 
and  depositions  to  the  defendant,  arraigned  him  and  informed  him  of 
his  rights  as  required  by  the  statute.  The  defendant  pleaded  not  guilty 
and  was  remanded  for  trial.    His  trial  and  conviction  followed. 

A  reading  of  the  record  satisfies  me  that,  the  evidence  was  sufficient 
to  establish  the  commission  of  the  offense  by  the  defendant;  but  the 
defendant  attacks  the  validity  of  the  judgment  upon  several  grounds, 
which  I  will  consider  in  the  order  in  which  they  are  stated :  rirst,  the 
defendant  claims  that  his  arrest  was  illegal,  because  he  was  arrested 
by  an  officer  without  a  warrant  for  a  misdemeanor  not  committed  in 
his  presence ;  second,  that  it  was  illegal,  also,  because  no  warrant  for 
his  arrest  was  issued ;  third,  that  the  justice  acquired  no  jurisdiction, 
because  at  the  time  the  defendant  was  taken  before  the  justice  no  in- 
formation had  been  made  or  filed ;  fourth,  that  the  information  which 
was  taken  by  the  justice  when  the  defendant  was  arraigned  before 
him  is  fatally  defective,  because  it  fails  to  charge  that  the  taking  was 
"with  the  intent  to  deprive  or  defraud  the  true  owner  of  his  property" ; 
and,  fifth,  that  the  information  does  not  charge,  and  the  evidence  does 
not  establish,  the  commission  of  the  crime  of  larceny. 

[1,  2]  1.  There  is  no  right  to  arrest  without  a  warrant  for  a  past 
misdemeanor.  People  v.  Adler,  3  Parker  Cr.  R.  249;  People  ex  rel. 
Kingsley  v.  Pratt,  22  Hun,  300.  But  the  complainant,  Meyer,  and  the 
witness  Seel  had  a  lawful  right  to  arrest  the  defendant  under  the  cir- 
cumstances shown  by  the  evidence.  Section  183  of  the  Code  of  Crim- 
inal Procedure  provides  that : 

*'A  private  person  may  arrest  another  for  a  crime  committed  or  attempted 
in  his  presence." 

[3]  The  police  officer  had  the  right  to  receive  the  defendant  from 
the  hands  of  said  persons  who  had  arrested  him.  Section  185  of  the 
said  Code  provides  that : 

"A  private  person  who  has  arrested  another  for  the  commission  of  a  crime, 
must,  without  unnecessary  delay,  take  him  before  a  magistrate,  or  deliver 
him  to  a  peace  officer." 

The  latter  part  of  said  section  was  complied  with  by  the  delivery  of 
the  person  of  the  defendant  to  the  peace  officer.  The  officer  had  a  right 
to  take  the  defendant  into  his  custody  then  and  there  without  a  war- 
rant. In  fact,  it  was  the  duty  of  said  officer  to  take  the  defendant 
into  his  custody  in  order  to  prevent  his  escape.  The  defendant  was 
caught  as  he  was  attempting  to  escape,  and  the  private  persons  who  had 
arrested  him  had  a  right  to  relieve  themselves  of  the  further  custody 
of  the  prisoner,  either  by  taking  him  before  a  magistrate  or  by  deliver- 
ing him  to  a  peace  officer.  It  was  the  duty  of  the  peace  officer  to  take 
him  out  of  their  custody  into  his  custody.  If  he  had  refused  to  do  so 
the  defendant  could  have  carried  out  his  attempt  to  escape,  and  public 
justice  might  have  been  frustrated.  The  officer  would  have  been  dere- 
lict in  his  duty  if,  under  the  circumstances,  he  had  refused  to  take  the 
defendant  into  his  custody.  He  did  not  require  the  authority  of  a 
warrant,  because  the  statute  above  quoted  expressly  provides  for  the 
transfer  of  a  person  who  has  been  arrested  without  a  warrant  by  a 
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private  person  to  a  peace  officer.  The  right  of  the  officer  to  receive 
and  take  the  prisoner  without  a  warrant  was  a  continuation  and  part 
of  the  original  right  to  arrest  him  without  a  warrant. 

[4]  2.  As  the  defendant  was  brought  before  the  magistrate  upon  an 
arrest,  the  circumstances  of  which  made  a  warrant  unnecessary  and 
took  the  place  of  a  warrant,  it  was  unnecessary  that  the  justice  make 
out  or  issue  a  formal  warrant  against  the  defendant.  The  office  of  a 
warrant  is  to  authorize  and  direct  the  arrest  of  a  person  who  has  com- 
mitted a  crime.  But  the  requirement  of  a  warrant  falls  awav  entirely 
when  the  crime  is  committed  in  the  presence  of  a  person  who  makes 
the  arrest;  so,  also,  when  the  person  arrested  is  received  by  a  peace 
officer  from  the  person  who  made  such  arrest.  People  ex  rel.  Gunn  v. 
Webster,  75  Hun,  278,  26  N.  Y.  Supp.  1007;  People  v.  Mulkins,  25 
Misc.  Rep.  599,  54  N.  Y.  Supp.  414;  People  v.  Burns,  19  Misc.  Rep. 
681,  44  N.  Y.  Supp.  1106. 

[6]  3.  The  existence  of  an  information  at  the  time  the  defendant 
was  brought  before  the  justice  was  not  necessary  to  give  the  justice 
jurisdiction  of  the  defendant.  From  the  very  nature  of  the  matter, 
no  preliminary  information  can  be  in  existence  in  a  case  where  a  man 
is  arrested  in  the  act  of  committing  a  crime  and  is  then  brought  before 
a  magistrate.  To  require  an  information  under  such  circumstances 
would  be  to  nullify  the  statutory  power  to  arrest  criminals  when 
caught  in  the  act,  because  the  absence  of  an  information  would  prevent 
the  justice. from  taking  any  cognizance  of  the  matter,  and  the  defend- 
ant would  have  to  be  allowed  to  go  free.  There  is  no  more  reason  for 
requiring  in  advance  an  information  in  order  to  give  the  justice  juris- 
diction in  such  a  case  than  the  preliminary  issuance  of  a  warrant.  Peo- 
ple ex  rel.  Gunn  v.  Webster,  supra.  The  object  of  an  information  is 
to  inform  the  defendant  of  the  specific  charge  against  him.  That  was 
done  in  this  case.  An  information  was  duly  prepared  by  the  justice, 
and  the  defendant  was  thereupon  arraigned  and  interposed  a  plea  of 
not  guilty ;  that  is,  the  defendant  was  legally  charged  with  the  com- 
mission of  a  crime,  which  he  put  in  issue  by  his  plea  of  not  guilty. 
Thereupon  he  had  a  trial. 

The  office  of  an  information,  i.  e.,  to  inform  him  of  the  specific 
charge  against  him  was  fully  performed.  The  information  was  neces- 
sary to  support  the  charge  upon  which  he  was  tried,  but  it  was  not  nec- 
essary to  support  or  warrant  his  arrest.  He  was  as  fully  protected  in 
his  rights,  so  far  as  the  trial  of  the  issue  as  to  his  guilt  or  innocence 
was  concerned,  by  the  filing  of  the  information  at  the  time  he  was  first 
brought  before  the  justice  as  if  the  information  had  been  in  existence 
before  his  arrest.  People  v.  Angie,  74  App.  Div.  539,  77  N.  Y.  Supp. 
832;  People  ex  rel.  Farley  v.  Crane,  94  App.  Div.  397,  88  N.  Y. 
Supp.  343. 

[8]  Furthermore,  even  if  the  defendant's  arrest  had  been  illegal, 
the  justice  acquired  jurisdiction  of  the  defendant  when  the  informa- 
tion was  taken  and  filed  and  he  was  arraigned  before  him  to  answer 
the  charge  contained  in  said  information.  People  v.  Iverson,  46  App. 
Div.  301,  61  N.  Y.  Supp.  220;  People  v.  Jeratino,  62  Misc.  Rep.  587, 
116  N.  Y.  Supp.  1121 ;  People  v.  Eberspacher,  79  Hun,  410,  29  N.  Y. 
leON.Y.S.— 82 
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Supp.  796;  People  ex  rel.  Edwards  v.  Warden,  37  Misc.  Rep.  635, 
76  N.  Y.  Supp.  286;  People  v.  Cuatt,  70  Misc.  Rep.  453,  126  N.  Y. 
Supp.  1114;  People  v.  Harmer,  75  Misc.  Rep.  399,  400,  135  N.  Y. 
Supp.  529.  The  sole  question  is  whether  the  court  had  jurisdiction  of 
the  offense  charged.  If  that  is  shown,  the  fact  that  the  defendant  was 
brought  before  the  court  upon  an  illegal  arrest  would  not  affect  the 
validity  of  his  trial  and  conviction. 

The  case  of  People  ex  rel.  Lawton  v.  Snell,  168  App.  Div.  410,  153 
N.  Y.  Supp.  30,  reversed  in  216  N.  Y.  527,  111  N.  E.  50,  is  not  an  au- 
thority against  the  rule  repeatedly  laid  down  that  irregularity  or  ille- 
gality in  the  bringing  of  a  defendant  before  a  magistrate  does  not  af- 
fect the  magistrate's  authority  to  entertain  the  case.  The  relator 
was  arrested  in  Schoharie  county  under  a  warrant  issued  in  Rensselaer 
county  in  bastardy  proceedings.  The  reversal  in  the  Court  of  Appeals 
was  based  upon  the  ground  that  the  relator  had  a  right  to  be  taken 
before  a  magistrate  in  Schoharie  county  to  give  him  an  opportunity  to 
give  a  bond  before  being  taken  before  the  Rensselaer  county  magistrate 
for  trial,  and  that  the  taking  of  the  relator  before  the  Schoharie  coun- 
ty magistrate  was  a  condition  precedent  by  virtue  of  the  statutory  re- 
-quirements  in  that  particular  kind  of  proceeding. 

But  the  doctrine  laid  down  in  the  case  of  People  v.  Eberspacher,  su- 
pra, was  fully  upheld  by  all  the  judges  writing,  and  Judge  Collin  who 
wrote  the  majority  opinion  for  reversal  was  particular  to  say  (216 
N.  Y.  535,  111  N.  E.  52): 

"The  reasons  for  reversal  are  not  opposed,  at  any  point,  to  those  for  the 
decision  In  People  v.  Eberspacher,  79f  Hun,  410  [29  N.  Y.  Supp.  706].  The 
mere  illegality  of  the  act  of  the  officer  In  refusing  to  take  the  relator  be- 
fore the  magistrate  of  Schoharie  county,  or  in  taking  him  directly  before 
the  poUce  justice  is  not  the  basis  for  our  conclusion.  The  basis  for  it  Is  that 
the  taking  of  the  relator  before  the  Schoharie  county  magistrate  was  a  con- 
dition precedent,  by  virtue  of  the  statutory  requirements,  to  the  making  of 
the  inquiry  and  the  order  of  filiation,  and  was  not  fulfilled.  This  feature  was 
lacking  in  the  Eberspacher  Case." 

This  case  settles  more  fully  and  completely  than  ever  the  rule  that 
the  court  has  jurisdiction  to  proceed  against  a  defendant  upon  informa- 
tion made  and  filed,  although  he  was  illegally  brought  before  the  court. 

[7]  4.  The  claim  of  the  learned  counsel  for  the  defendant  that  the 
information  is  fatally  defective  is,  in  my  opinion,  untenable.  An  in- 
formation, through  inartificially  drawn,  is  legally  sufficient  if  it  con- 
tains a  substantial  statement  showing  the  commission  of  the  particu- 
lar offense  charged.  People  v.  James,  11  App.  Div.  609,  43  N.  Y. 
Supp.  315;  People  v.  Pillion,  78  Hun,  74,  29  N.  Y.  Supp.  267:  Peo- 
ple V.  Payne,  71  Misc.  Rep.  72,  129  N.  Y.  Supp.  1007.  The  informa- 
tion in  the  case  at  bar  meets  this  requirement.    It  alleges : 

"That  on  January  5,  1^16,  at  the  said  village  and  town  of  Hempstead,  Nas- 
sau county,  New  York,  divers  goods,  chattels,  and  property  of  deponent  of 
the  value  of  less  than  $50,  to  wit,  of  the  value  of  $10,  of  the  kind,  descrip- 
tion, and  value  as  follows,  to  wit:  Ten  chickens,  two  roosters  and  eight  bens, 
-were  unlawfully,  willfully  and  feloniously  taken,  stolen,  and  carried  away 
from  the  possession  of  the  deponent  by  one  John  Ostrosky  entering  the  prem* 
ises  occupied  by  deponent  in  the  said  village  and  town  of  Hempstead,  Nas- 
sau county,  New  York,  and  going  into  the  chicken  yard  through  a  gate  and 
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taking  from  the  chicken  house  in  said  yard  the  said  ten  chickens,  and  pnlllng 
the  head  off  of  one  of  said  chickens,  and  twisting  and  wringing  the  necks  of 
the  others,  causing  them  to  die,  and  attempting  to  take  said  chickens  from 
said  premises,  but  was  prevented  by  being  discovered  in  the  act,  all  of  which 
was  willful,  unlawful,  and  In  violation  of  sections  1290  and  1298  of  the  Penal 
Law  of  the  state  of  New  York." 

I  am  of  the  opinion  that  the  statement  in  the  information  that  the 
acts  charged  were  in  violation  of  sections  1290  and  1298  had  the  same 
effect  as  if  the  said  sections  had  been  fully  incorporated  in  the  informa- 
tion. 

[8]  The  information  itself  accuses  him  of  having  "unlawfully,  will- 
fuflly,  and  feloniously  taken,  stolen,  and  carried  away"  the  property, 
and  the  further  statement  in  said  information  that  he  did  this  in  vio- 
lation of  said  sections  w^as  tantamount  to  saying  that  he  did  so  with 
the  intent  to  deprive  and  defraud  the  true  owner  of  his  property.  The 
statement  in  the  information  that  the  defendant  feloniously  tooT<, 
stole,  and  carried  away  the  property  in  question  was  in  itself  sufficient, 
without  incorporating  in  the  information  a  reference  to  the  said  sec- 
tions. The  use  of  the  word  "feloniously"  was  a  sufficient  allegation 
of  the  intent  necessary  to  constitute  the  crime.  Phelps  v.  People,  72 
N.  Y.  335,  337,  350;  People  v.  Conroy,  97  N.  Y.  68;  People  v.  Willett, 
102  N.  Y.  251,  253,  254,  6  N.  E.  301 ;  People  v.  Moore,  37  Hun,  84, 
93 ;  People  v.  Mosier,  73  App.  Div.  5,  76  N.  Y.  Supp.  65. 

[9]  5.  The  fact  that  the  chickens  were  not  taken  away  from  the 
premises  by  the  defendant  is  not  a  defense  to  the  charge  of  larceny. 
There  was  a  sufficient  asportation  when  the  chickens  were  taken  out 
of  the  coop.  The  slightest  removal  of  the  property  from  the  place 
where  it  was  before,  with  an  intent  to  steal  it,  is  a  sufficient  asporta- 
tion. Harrison  V.  People,  50  N.  Y.  518,  10  Am.  Rep.  517;  People  v. 
Mills,  178  N.  Y.  274, 286,  70  N.  E.  786,  67  L.  R.  A.  131. 

[10]  Possession  by  the  thief,  no  matter  how  brief  in  point  of  time, 
completes  the  crime  of  larceny.  The  learned  counsel  for  the  defend- 
ant says  that  the  information  at  most  charges  an  attempt  to  commit 
the  crime  of  larceny,  because  it  reads  in  part  as  follows : 

"And  attempting  to  take  said  chickens  from  said  premises,  but  was  pre- 
vented by  being  discovered  In  the  act;"  that  is,  the  chickens  were  not  car- 
ried away. 

In  the  case  of  Harrison  v.  People,  supra,  the  defendant  was  tried 
for  larceny.  The  evidence  showed  that  he  put  his  hand  into  the  coat 
pocket  of  complainant,  seized  the  pockctbook  of  the  latter  containing 
money  and  securities,  and  lifted  it  about  three  inches  from  the  bottom 
of  the  pocket.    Held  a  sufficient  carrying  away  to  constitute  larceny. 

There  are  many  cases  in  the  books  where  the  least  removing  of  the 
property  and  the  most  temporary  possession  thereof  was  held  to 
amount  to  asportation,  A  number  of  such  instances  are  given  in  the 
case  of  Harrison  v.  People,  supra,  viz. :  Snatching  a  diamond  earring 
from  a  lady's  ear,  but  dropping  it  and  leaving  it  in  her  hair.  Lapier's 
Case,  1  Leach,.  320.  Lifting  a  pocketbook  from  out  the  pocket,  but 
dropping  back  again.  Rex  v.  Thompson,  1  Moody,  Cr.  Cas.  78.  Lar- 
ceny of  a  watch.     Defendant  took  watch  out  of  owner's  waistcoat 
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pocket  and  forcibly  drew  chain  through  buttonhole  of  waistcoat.  Point 
of  key  was  caught  on  button  of  another  hole  and  was  thereby  suspend- 
ed. Defendant's  hand  was  seized  by  owner's  wife.  It  was  argued 
that  this  was  an  attempt  only.  The  court  held  that,  as  the  chain  had 
been  removed  from  the  buttonhole,  the  felony  was  complete.  "The 
watch  was  temporarily,  though  for  a  moment,  in  his  possession,"  it 
was  said.  Regina  v.  Simpson,  Dearsly,  Cr.  Cas.  421.  Also  the  follow- 
ing cases  may  be  cited :  Removing  a  parcel  from  one  end  of  a  wagon 
to  another.  Coslet's  Case,  1  Leach,  236.  Lifting  a  sword  partly  out  of 
the  scabbard.  Rex  v.  Walsh,  2  Russ.  Cr.  153.  Causing  a  horse  to  be 
led  out  of  a  stable  to  mount.  Rex  v.  Pitman,  2  C.  &  P.  423.  A  post- 
man's putting  a  letter  in  his  pocket,  instead  of  delivering  or  returning 
it.  R.  V.  Poynton,  L.  &  C.  247.  Removing  a  drawer  of  money  from  a 
safe  and  leaving  it  outside.  State  v.  Green,  81  N.  C.  560.  Removing 
wheat  from  owner's  garner,  in  a  mill,  into  defendant's  adjoining  gar- 
ner.   State  v.  Craige,  89  N.  C.  475,  45  Am.  Rep.  298. 

It  follows  that  the  judgment  of  conviction  must  be  affirmed. 

Judgment  affirmed. 


(95  Misc.  Bep.  95) 

BROWN  et  al.  y.  QUINLAN  et  al. 

(Rensselaer  (3ounty  Court,  April,  1916.) 

Pleadino  ^=»204(3) — Dbmubbeb— Grounds. 

Under  Const,  art.  6,  §  14,  giving  County  Court  Jurisdiction  In  actions 
for  the  recovery  of  money  only  for  sums  not  exceeding  $2,000,  the  fact 
that  a  complaint,  asking  $1,150  for  damages  to  real  property,  asks  also 
an  order  of  injunction,  and  alleges  facts  which,  If  proved,  might  entitle 
plaintiff  to  equitable  relief,  does  not  render  the  complaint  subject  to 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  §}  486,  487;  Dec. 
Dig.  «8=>204(3).] 

Action  by  James  Brown  and  another  against  Edward  J.  Quinlan 
and  others.    Demurrer  to  complaint  overruled. 

Ransom  H.  GiUet,  of  Albany,  for  plaintiffs. 
Akin  &  Keenan,  of  Troy,  for  defendants. 

RUSSELL,  J.  The  complaint  in  this  action  presents  the  customary 
allegations  for  damages  to  real  property.  The  prayer,  however,  asks 
for  damages  in  the  sum  of  $1,150,  and  also  for  an  order  of  injunction. 

There  is  no  question  but  that  this  court  has  jurisdiction  of  the  sub- 
ject-matter relating  to  damages.  Article  6,  §  14,  of  the  Constitution 
of  the  state  of  New  York : 

"  ♦  ♦  ♦  County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possess,  and  also  original  Jurisdiction  in  actions  for  the  recovery  of  money 
only,  where  the  defendants  reside  in  the  county,  and  in  which  the  complaint 
demands  judgment  for  a  sum  not  exceeding  two  thousand  dollars." 

The  allegations  of  the  complaint  bear  mainly  upon  facts  relating  to 
damages.     The  complaint  also  alleges  facts  which,  if  proved,  might 

^=9For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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entitle  the  plaintiff  to  equitable  relief.  The  relief  demanded  does  not 
necessarily  characterize  the  action  to  such  an  extent  that  a  general 
demurrer  should  be  sustained,  where  the  allegations  in  the  complaint 
constitute  a  cause  of  action  for  damages  and  the  allegations  for  equi- 
table relief  appear  to  be  incidental  thereto.  Thacher  v.  Hope  Ceme- 
tery Ass'n,  46  Hun,  597;  Hale  v.  Omaha  Nat.  Bank,  49  N.  Y.  626. 

The  court  having  jurisdiction  of  the  main  subject  of  the  action 
which  is  for  damages,  and  the  other  relief  asked  for  m  the  complaint 
being  incidental  thereto  and  of  an  equitable  character,  the  demurrer 
is  overruled. 

Demurrer  overruled. 


(96  Misc.  Bep.  381) 

In  re  SPITZMILLER'S  ESTATE. 

(Surrogate's  CJourt,  Brie  County.    July  5,  1916.) 

1.  Wn-ia  ^=»629— Construction— Estates  Created — ^Vested  Estates. 

The  law  prefers,  whenever  testator's  language  Is  ambiguous,  obscure, 
or  doubtful,  a  construction  which  wlU  make  a  legacy  vested  rather  than 
contingent,  or,  If  contingent,  will  make  it  vested  as  soon  as  possible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  U  1461,  1462;  Dec. 
Dig.  «=»629.] 

2»  Wiixs  ^=»435— CoNBTBVonoN—EsTATES  Created — ^Vested  Estates. 

All  general  rules  give  way  to  the  supreme  rule  that  a  will  is  to  be 
construed  by  Itself,  and  depends  for  its  meaning  largely  upon  Its  own 
context  and  subject-matter. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  §  946 ;  Dec.  Dig.  «=» 
435.] 

3.  Wills  ^s9630<6) — CoNSTBtrcnoN— Ebttates  Created— Vested  Estates. 

Under  a  will  directing  that  on  the  decease  of  testator's  wife  the  ex- 
ecutors deposit  a  fund,  and  keep  it  Invested  for  and  during  the  term  of 
the  natural  life  of  his  daughter-in-law,  and  pay  the  interest  and  Income 
therefrom  to  her,  for  and  during  her  natural  life,  and  upon  her  decease 
the  fund  to  be  divided  equally  between  testator's  daughter  and  his  three 
sons,  share  and  share  alike,  the  trust  fund  vested  in  the  testator's  four 
children  at  the  time  of  his  death,  so  that,  although  one  of  them  prede- 
ceased the  life  beneficiary,  his  widow  and  sole  legatee  would  take  his 
share  on  the  death  of  life  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §  1473;  Dec.  Dig. 
«=5>630(e).] 

Application  by  the  executors  of  Ambrose  Spitzmiller  for  the  con- 
struction of  his  will.    Decree  awarding  distribution. 

Strebel,  Corey,  Tubbs  &  Beals,  of  Buffalo,  for  executors. 
Rebadow,  Ladd  &  Brown,  of  Buffalo,  for  respondent. 

HART,  S.  The  estate  of  Ambrose  Spitzmiller  having  been  ad- 
ministered and  now  being  ready  for  final  distribution,  the  executors 
have  asked  for  a  construction  of  the  will  of  the  testator  whereby  a 
trust  created  for  his  daughter-in-law,  Carrie  Spitzmiller,  now  terminat- 
ed, shall  be  treated  as  contingent,  rather  than  a  vested  remainder. 

The  testator,  at  the  time  of  his  decease,  was  survived  by  a  widow, 
four  children,  and  a  daughter-in-law,  who  are  all  provided  for  under 

^=»For  other  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  IndeYes 
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the  terms  of  the  wilL  The  widow  was  left  a  life  estate  in  practically 
the  entire  property,  reserving  to  the  daughter-in-law  $30  per  month, 
and  a  provision  for  maintenance  of  wife  and  children  from  the  income 
of  the  realty  for  and  during  the  lifetime  of  the  widow.  The  fifth 
clause  of  the  will  contains  the  following  provisions: 

"Upon  the  decease  of  my  said  wife  I  direct  my  remaining  executors  ana 
executrix  to  deposit  in  savings  bank,  or  invest  in  such  securities  as  savings 
banks  in  Buffalo  are  entitled  to  invest  in,  the  sum  of  ten  thousand  dollars, 
and  to  keep  the  same  so  safely  invested  for  and  during  the  term  of  the  nat- 
ural life  of  my  daughter-in-law,  Carrie  SpitzmlUer,  and  to  pay  the  interest 
and  income  derived  from  such  deposit  or  investments  to  said  Carrie  Spitz- 
miller  for  and  during  the  term  of  her  natural  life,  monthly  or  quarterly  as 
the  receipt  of  income  may  warrant;  and  I  do  hereby  give  and  bequeath  to 
said  Carrie  Spitzmiller  the  income  from  said  sum  of  ten  thousand  dollars 
so  to  be  deposited  or  invested  for  and  during  the  term  of  her  natural 
life.    ♦    ♦    ♦ 

"All  of  the  rest  of  my  personal  property  and  estate  remaining  at  the  time 
of  the  decease  of  my  wife,  other  than  the  bank  stock  as  aforesaid,  I  give 
and  bequeath  to  my  daughter  Cora  Laub,  and  to  my  sons  Louis  Spitzmiller, 
William  Spitzmiller  and  Charles  Spitzmiller,  to  be  divided  between  them 
equally  share  and  share  alike;  and  upon  the  decease  of  my  daughter-in-law, 
Carrie  Spitzmiller  the  sum  of  ten  thousand  dollars  shall  likewise  be  divided 
equally  between  my  daughter  Cora  Laub  and  my  sons  Louis  SpitzmlUer,  Wil- 
liam SpitzmUlfer  and  Charles  Spitzmiller,  share  and  share  alike." 

Upon  the  death  of  the  widow  the  estate  was  divided  among  the  four 
children,  excepting  the  trust  fund  of  $10,000,  and  the  necessity  for 
construction  arises  because  of  the  fact  that  one  of  the  remaindermen, 
Louis  Spitzmiller,  predeceased  the  life  tenant  nearly  11  years,  left  a 
will  bequeathing  his  property  to  his  widow,  who  has  since  remarried, 
and  is  now  known  as  Julia  Spitzmiller  Hughes;  the  executors  con- 
tending that  the  trust  fund  should  be  divided  among  the  three  surviv- 
ing Spitzmiller  children,  and  Mrs.  Hughes  asking  for  the  share  be- 
queathed to  her  deceased  husband. 

[1]  The  argument  made  in  behalf  of  the  executors  is  alluring  as 
applied  to  what  the  testator  might  have  done,  had  he  been  able  to 
contemplate  the  eventual  distribution  of  the  trust  fund,  emphasizing 
the  natural  desire  to  confine  the  distribution  of  an  estate  of  this  char- 
acter to  those  of  his  own  blood.  If  this  were  the  testator's  intention, 
it  is  unfortunate  that  he  did  not  make  reference  to  his  "surviving" 
children,  or  to  those  "then  living."  The  law  in  the  case  of  legacies, 
as  in  the  case  of  devises,  prefers,  "whenever  testator's  language  is  am- 
biguous, obscure,  or  doubtful,  a  construction  which  will  make  a  legacy 
vested  rather  than  contingent,  or,  if  contingent  will  make  it  vested 
as  soon  as  possible." 

The  counsel  for  executors  have  quoted  certain  well-established  rules 
of  construction,  and  cited  cases,  in  particular  Salter  v.  Drowne,  203 
N.  Y.  204,  98  N.  E.  401,  and  Matter  of  Baer,  147  N.  Y.  348,  41  N. 
E.  702,  supporting  the  doctrine,  where  "futurity  is  annexed  to  the  sub- 
ject of  a  gift,"  the  devise  is  contingent.  Another  rule  is  sought  to  be 
invoked  by  counsel  for  the  respondent: 

"When  the  testator  postpones  the  payment  of  the  legacy  simply  for  the 
purpose  of  creating  an  intermediate  Interest  In  some  other  person,  upon  the 
determination  of  which  interest  the  legacy  is  to  be  paid,  such  legacies  are 
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prima  facie  treated  as  vested  upon  the  testator's  death,  and  not  contingent/* 
Page  on  Wills,  783;  Underhlll  on  Wills,  1304;  Matter  of  Crane,  164  N.  Y. 
71,  58  N.  B.  47;  Goebel  v.  Wolf,  113  N.  Y.  405,  21  N.  E.  388.  10  Am.  St 
Rep.  464 ;  Matter  of  Gardner,  140  N.  Y.  122,  35  N.  E.  439 ;  Matter  of  Morris, 
9  App.  Div.  602,  41  N.  Y.  Supp.  737,  affirmed  in  BurriU  v.  Morris,  154  N.  Y. 
778,  49  N.  B.  10fl6. 

It  is  not  within  my  province  or  jurisdiction  to  determine  what  the 
testator  might  have  done,  but  to  interpret  the  intention  of  the  testator 
as  expressed  in  his  last  will.  There  is  no  specific  mention  nor  use  of 
the  word  "vesting."  There  is  no  contingency  or  restriction  in  the 
bequest  to  the  four  children  after  the  determination  of  the  life  estate 
to  Carrie  Spitzmiller. 

[2,  3]  I  am  of  the  opinion  that  all  general  rules  give  way  to  the 
dominant  and  supreme  rule  that  "each  will  is  to  be  construed  by  it- 
self, and  depends  for  its  meaning  largely  upcm  its  own  context  and 
subject-matter."  llie-  precise  words  in  question  are  not  the  same  as 
used  in  any  of  the  cases  cited.  Giving  due  consideration  to  the  rules 
and  cases  cited  in  support  thereof,  I  therefore  find  that  the  trust  fund 
created  by  the  testator  for  Carrie  Spitzmiller  vested  in  his  four  chil- 
dren at  the  time  of  his  death. 

A  decree  may  be  entered,  awarding  distribution  in  accordance  with 
the  terms  of  this  memorandum. 


(98  Misa  Kep.  377) 

In  re  GOETZMANN. 

In  re  SCHINDHELM'S  WILIi, 

(Surrogate's  CJourt,  Erie  County.    June  30,  1916.) 

Executors  and  Administrators  ^=^324— Saxe  op  Realty — ^Payment  of 
Legacy. 

Under  Laws  1914,  c.  443,  and  Code  Civ.  Proc.  §  2708,  a  sale  of  decedent's 
real  property  may  be  made  to  pay  a  legacy  charged  thereon  where  some 
of  the  heirs  are  unknown  or  absentees,  without  first  proceeding  under 
section  2702  in  the  Supreme  Court  to  have  or  enforce  a  Judicial  settl«v 
ment  of  the  executor's  accounts  within  18  months  after  letters  of  ad- 
ministration first  issued,  as  required  where  the  sale  is  to  p«iy  a  claim, 
debt,  or  demand  against  the  estate. 

CEd.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  1337,  1338,  1342;   Dec.  Dig.  <8=»324.] 

Proceeding  for  the  sale  of  leal  property  belonging  to  the  estate  of 
Andreas  Schindhelm,  deceased,  for  the  payment  of  balance  due  on  a 
legacy,  the  expense  of  administration,  and  the  distribution  to  the  par- 
ties entitled  thereto.    Petition  granted. 

William  G.  Kilhoffer,  of  Buffalo,  for  petitioner. 

Horton  &  Grandison,  of  Buffalo,  for  Hannah  Preas. 

Walter  F.  Hofheins,  of  Buffalo,  for  Attorney  General. 

William  R.  Pooley,  of  Buffalo,  special  guardian. 

HART,  S.  Andreas  Schindhelm  died  on  the  16th  day  of  May,  1908, 
leaving  a  will  which  was  admitted  to  probate  on  the  3d  day  of  Febru- 

5t=»For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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ary,  1909,  and  letters  of  administration  with  will  annexed  issued  to 
the  petitioner  herein.  By  his  will  the  decedent  bequeathed  and  devised 
his  entire  estate,  share  and  share  alike,  to  his  children,  subject  to  the 
payment  of  a  legacy  of  $3,000  to  his  wife,  Mary  Schindhelm.  At  the 
time  of  the  execution  of  the  will,  decedent  had  two  children,  Christina 
Spanheld,  who  predeceased  him,  without  issue,  and  Martin  Schind- 
helm, who  left  Buffalo  in  1893,  and  whose  whereabouts  have  been 
unknown  since  1902,  and  who  is  supposed  to  have  also  died  without 
issue.  This  is  the  first  judicial  settlement  of  the  accounts  of  the  ad- 
ministrator, and  this  proceeding  was  instituted  upon  the  petition  of 
Hannah  Preas,  as  executrix  of  the  will  of  Mary  Schindhelm,  deceased 
widow  of  decedent 

The  petitioner  alleges  in  his  petition  that  the  personal  property  was 
insufficient  to  pay  the  legacy  to  Mary  Schindhelm,  and  she  is  charged 
with  various  rents  collected  by  her  from  the  time  of  decedent's  death 
until  her  own  death,  and  a  substantial  portion  of  her  legacy  remains 
unpaid.  Decedent  left  real  property,  and  in  this  proceeding  the  admin- 
istrator asks  for  an  order  directing  the  sale  of  such  real  property  for 
the  payment  of  the  balance  due  on  the  legacy  to  Mary  Schindhelm, 
the  expense  of  administration,  and  for  the  distribution  of  their  re- 
spective shares  to  the  parties  entitled  thereto.  The  special  guardian 
has  taken  the  position  that  the  Surrogate's  Court  is  without  jurisdic- 
tion to  order  the  sale  of  the  real  estate  in  this  proceeding  for  any  pur- 
pose, upon  the  ground  that  no  proceedings  for  a  judicial  settlement  or 
to  compel  a  settlement  of  the  accounts  oiE  the  administrator  were  com- 
menced within  18  months  from  the  date  of  the  issuance  of  letters  of 
administration. 

Prior  to  the  adoption  of  chapter  443  of  the  Laws  of  1914,  the  Sur- 
rogate undoubtedly  had  no  authority  to  direct  the  sale  of  decedent's 
real  property  for  any  purpose  other  than  the  payment  of  debts.  This 
authority  was  very  much  enlarged  in  the  act  of  1914,  and  section  2703 
of  the  Code  of  Civil  Procedure  now  provides  that  real  property  may 
be  mortgaged,  leased,  or  sold  for  six  different  purposes,  including  the 
payment  of  a  debt  or  legacy  charged  thereupon,  and  the  payment  and 
distribution  of  their  respective  shares  to  the  parties  entitled  thereto, 
where  any  or  all  of  said  parties  are  infants,  incompetents,  absentees, 
or  persons  unknown,  whenever  in  his  discretion  the  surrogate  may  so 
direct.  Section  2702  of  the  Code,  however,  provides  that  real  property 
shall  not  be  mortgaged,  leased,  or  sold  under  a  decree  of  the  Sur- 
rogate's Court  to  satisfy  any  claim,  debt,  or  demand,  unless  a  proceed- 
ing for  a  judicial  settlement  or  to  compel  a  settlement  of  the  accounts 
of  an  executor  or  administrator  shall  have  been  commenced  within 
18  months  from  the  date  letters  first  issued  to  an  executor  or  admin- 
istrator. The  special  guardian  contends  that  the  sections  above  quoted 
do  not  apply  to  this  case,  and  that  any  power  of  the  surrogate  over 
real  property  must  be  exercised  within  the  time  limit  of  eighteen 
months,  and  that  the  only  remedy  of  the  executor  of  the  will  of  Mary 
Schindhelm  for  the  enforcement  of  the  balance  owing  upon  her  legacy 
is  by  an  action  in  the  Supreme  Court. 

I  am  not  inclined  to  take  this  view  of  the  matter.    Under  the  old 
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practice  real  property  could  be  sold  for  the  payment  of  debts  at  any 
time  within  three  years  after  letters  were  first  issued.  Under  the 
new  practice  the  time  within  which  such  a  proceeding  can  be  instituted 
for  such  a  purpose  has  been  limited  to  18  months.  The  purpose  of 
the  amendment  was  undoubtedly  to  accelerate  the  administration  of 
estates,  and  free  the  real  property  from  the  lien  of  the  debts  of  the 
decedent,  so  that  the  heirs  or  devisees  might  obtain  a  clear  title  within 
a  shorter  period  of  time.  The  situation  in  this  case  is  entirely  differ- 
ent. Here  we  have  the  entire  estate  charged  with  the  payment  of  a 
legacy  to  the  widow  which  the  personal  property  was  insufficient  to 
pay.  The  whereabouts  of  Martin  Schindhelm,  the  only  surviving 
child,  are  unknown.  He  left  the  state  of  New  York  over  20  years 
ago,  and  has  not  been  heard  from  for  many  years.  If  living,  he  is  an 
absentee;  if  dead,  his  heirs  at  law  are  unknown  persons;  so  that 
this  case  comes  within  the  provision  of  both  subdivisions  5  and  6  of 
section  2703  of  the  Code.  In  my  opinion  the  Legislature  has  not  lim- 
ited the  time  within  which  real  property  may  be  sold  for  the  pay- 
ment of  a  legacy  charged  thereupon,  or  for  the  purposes  of  distribu- 
tion. 

An  order  may  therefore  be  entered,  directing  the  sale  of  the  real 
property  for  the  payment  of  the  balance  due  upon  the  legacy  of  Mary 
Schindhelm,  and  also  for  the  purposes  of  distribution.  T  do  not 
think  that  the  executor  of  the  will  of  Mary  Schindhelm  should  be 
compelled  to  bring  an  action  in  the  Supreme  Court  for  the  enforce- 
ment of  the  legacy  and  for  the  sale  of  the  real  property  for  that  pur- 
pose. A  reasonable  construction  of  the  sections  of  the  Code  above 
quoted  would  seem  to  indicate  that  they  were  intended  to  cover  just 
such  a  situation  as  exists  in  this  estate.  All  of  the  purposes  of  an 
action  in  the  Supreme  Court  can  be  accomplished  in  this  proceeding 
and  with  practically  no  expense  to  this  estate. 


(96  Misc.  Bep.  389) 

In  re  ANDREST'S  ESTATB. 

(Surrogate's  Court,  Fulton  Ck)unty.    July  27,  1916.) 

1.  executobs  and  aoministbators  <$=»20e(3) — claims — liability  of  estate 

— ^Wife's  Sebvices  to  Decedent. 

Where  a  testator  directed  tbat  "whosoever"  cared  for  him  during  his 
last  illness  should  be  paid  therefor,  and  later  married  a  second  wife, 
who  was  not  mentioned  in  the  will,  Jieldf  that  her  services  during  his 
last  illness  constituted  a  valid  claim  against  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §  733 ;  Dec.  Dig.  «8=5>206(3).] 

2,  Wills  «=5>191 — Revocation — ^Mabbiage. 

Under  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  |  35,  a  will  is  not  re- 
voked JDj  the  testator's  subsequent  marriage,  unless  it  results  in  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  469-478 ;  Dec.  Dig. 
©=»191.] 

Proceeding  by  Olive  Andrest  to  establish  a  claim  for  services  against 
the  estate  of  Jacob  Andrest.    Decree  allowing  claim. 

^s^For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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Jeremiah  Wood,  of  New  York  City,  for  executor. 
Horton  D.  Wright,  of  Groversville,  for  claimant. 

CALDERWOOD,  S.  The  above-named  decedent  died  September 
24.  1914,  survived  by  Olive  Andrest,  his  widow,  and  by  three  sons 
anl  four  daughters.  It  appears  from  the  proof  submitted  that  his 
first  wife  died  April  10,  1910;  that  on  May  6,  1910,  he  executed  his 
last  will  and  testament;  and  that  he  was  married  to  said  Olive  An- 
drest, the  claimant  herein,  on  the  30th  day  of  April,  1911,  with  whom 
he  lived  down  to  the  date  of  his  death. 

The  will  of  decedent  was  duly  admitted  to  probate  in  this  court  Oc- 
tober 16,  1914,  and  letters  testamentary  thereupon  duly  issued  to 
Charles  Andrest,  executor  therein  named.  By  this  will  testator  pro- 
vided as  follows: 

"Third.  I  direct  that  whosoever  It  may  be  that  may  take  care  of  me  dur- 
ing my  last  days,  and  during  my  last  illness,  shall  he  fairly  dealt  with,  and 
fairly  paid  from  my  estate,  and  that  a  reasonable  claim  for  such  services 
shall  be  allowed  and  paid  from  my  estate." 

After  making  provision  for  payment  of  funeral  expenses  from  the 
proceeds  of  a  life  insurance  policy  bequeathed  to  Florence  B.  An- 
drest, the  balance  of  the  estate  is  bequeathed  by  said  will  to  the  chil- 
dren of  testator,  share  and  share  alike.  The  estate  of  decedent 
amounts  to  approximately  $2,000.  The  name  of  Olive  Andrest,  the 
widow,  does  not  appear  in  the  will. 

Olive  Andrest,  tfie  widow,  has  presented  a  claim  against  the  estate 
for  services  rendered  from  October  1,  1913,  to  September  24,  1914, 
in  taking  care  of  said  testator  during  his  last  days  and  during  his  last 
illness,  as  per  last  will,  in  the  sum  of  $300.  This  claim  was  rejected 
by  the  executor,  and  has  been  tried  before  the  surrogate  upon  the  ap- 
plication by  the  executor  for  a  judicial  settlement  of  his  account. 

[1]  The  question  presented  for  decision  is  a  novel  one.  The  claim- 
ant contends  that  she  is  embraced  within  the  designation  "whosoever 
it  may  be,"  and  is  thereby  given  a  status  and  right  as  a  creditor  which 
she  would  not  possess  under  the  ordinary  provisions  of  the  law  appli- 
cable in  the  absence  of  the  provision  in  said  will.  The  executor  con- 
tends that,  inasmuch  as  the  claimant  was  the  wife  of  the  testator,  she 
cannot  recover  for  services  which  under  well-established  rules  of  law 
she  was  bound  to  render  to  her  husband  gratuitously.  The  rendering 
of  the  services  by  the  claimant  is  not  seriously  disputed.  The  question 
to  be  determined  is;  Should  the  claimant  be  allowed  compensation 
for  the  services  rendered  by  her  under  the  provision  of  the  will  herein- 
before quoted? 

The  basic  principle  underlying  the  execution  of  a  will  is  that  the 
testator  thereby  undertakes  to,  and  does,  make  the  law  as  to  the  dis- 
position of  his  estate,  provided,  of  course,  that  he  possesses  testamen- 
tary capacity,  is  free  from  undue  influence,  and  observes  in  the  execu- 
tion of  the  will  the  formalities  required  by  law.  Under  the  laws  of 
this  state,  he  is  met  in  the  exercise  of  his  testamentary  disposition  with 
but  three  prohibitions,  viz. :  (1)  He  cannot  suspend  the  power  of  alien 
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ation  of  real  property  beyond  the  measure  of  two  lives  in  being;  (2) 
he  cannot  provide  for  the  accumulation  of  income  beyond  a  minority ; 
and  (3)  where  he  has,  as  the  natural  objects  of  his  bounty,  wife  and 
children,  he  cannot  dispose  of  more  than  one-half  of  his  property  and 
estate  to  charitable  institutions  and  purposes.  Avoiding  these  prohib- 
itory provisions,  the  law  assures  to  every  testator  the  right  to  dispose 
of  the  property  he  has  accumulated  in  any  manner  he  sees  fit,  and  it  is 
not  for  the  court  to  pass  upon  the  wisdom  or  justice  of  the  testamen- 
tary disposition  made  by  him. 

It  will  be  noted  from  a  study  of  the  provisions  of  the  will  under  con- 
sideration that  the  testator  could  not  have  intended  this  provision  as 
a  legacy  6t  bounty,  for  no  words  signifying  a  gift  or  bequest  are  used. 
He  did,  however,  intend  it  as  a  direction  for  the  payment  of  a  debt  or 
obligation  recognized  by  him  to  be  paid,  and  from  the  language  used 
he  intended  it  to  be  a  legal  claim  against  his  estate. 

The  contestant  claims  that  the  testator  could  not  have  intended  this 
<!laimant,  as  she  was  not  his  wife  when  the  will  was  executed.  This 
(that  she  was  not  then  his  wife)  is  undoubtedly  true.  It  is  equally  true 
that  at  the  time  of  the  execution  of  the  will  the  testator  could  not  have 
intended  any  one  of  his  seven  children  therein  named  as  against  the 
others,  for  he  did  not  then  know  which,  if  any,  would  render  the  serv- 
ices contemplated. %  He  did,  however,  expressly  direct  that  whosoever 
rendered  such  services  should  be  paid. 

I  think  it  is  well  settled  that  a  legacy  or  gift  in  a  will  fails  if  the  leg- 
atee or  beneficiary  is  not  described  with  sufficient  certainty  to  be  iden- 
tified ;  but  identification  may  be  made  by  proof  outside  the  will  of  the 
person  who  answers  the  description  or  meets  the  requirements  set 
forth  in  the  will,  to  the  end  that  the  intention  of  the  testator  prevail. 
Here  the  testator  designates  the  person  whom  he  directs  to  be  paid ; 
hence  unmistakable  identity  comes  to  the  one  who  performs  the  serv- 
ices. The  proof  shows  that  the  claimant  did  perform  the  identical 
services  contemplated  and  described  by  the  will.  Consequently  she 
IS  entitled  to  pay  therefor,  notwithstanding  she  is,  or  was,  the  wife  of 
testator,  because  he  set  aside  the  rule  that  such  services  by  the  wife 
belonged  to  the  husband.  It  might  be  said,  I  think,  that  a  son  or  a 
daughter  owes  to  a  parent  the  duty  of  caring  for  him,  and  under  the 
law  cannot  recover  for  such  services,  in  the  absence  of  an  express  con- 
tract. But  who  would  doubt  the  right  or  power  of  the  parent  to  make 
a  valid  provision  or  direction  in  his  or  her  will  that  such  services 
should  be  paid  for  out  of  his  or  her  estate? 

After  carefully  considering  this  provision  of  the  will,  I  am  of  the 
opinion  that  this  paragraph  should  be  construed  as  creating  a  valid 
claim  against  the  estate  of  the  decedent  in  favor  of  whosoever  per- 
formed the  services  for  the  reasonable  value  of  the  services  performed, 
and  that  it  is  the  duty  of  the  executor  to  pay  the  same  as  a  valid  claim 
against  the  estate,  even  though  the  claimant  was  the  wife  of  the  testa- 
tor and  could  not  recover  thereon  in  the  absence  of  such  testamentary 
provision.  The  testator  could  not  well  have  employed  a  more  com- 
prehensive word  than  "whosoever." 
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The  rights  of  creditors  are  in  no  way  involved  in  this  proceeding. 

[2]  The  will  was  not  revoked  by  the  subsequent  marriage  of  the 
testator  with  the  claimant.  Section  35  of  the  Decedent  Estate  Law- 
provides  as  follows : 

"If  after  the  making  of  any  will,  disposing  of  the  whole  estate  of  the  tes- 
tator, such  testator  shall  marry,  and  have  issue  of  such  marriage,  horn  either 
in  his  lifetime  or  after  his  death,  and  the  wife  or  the  issue  of  such  marriage 
shall  be  living  at  the  death  of  the  testator,  such  wiU  shall  be  deemed  revoked, 
unless  provision  shall  have  been  made  for  such  issue  by  some  settlement,  or 
unless  such  issue  shall  be  provided  for  in  the  will,  or  in  such  way  mentioned 
therein,  as  to  show  an  intention  not  to  make  such  provision ;  and  no  other 
evidence  to  rebut  the  presumption  of  such  revocation,  shall  be  received." 

Not  only  the  remarriage  of  a  testator,  but  the  birth  of  issue  of  such 
marriage,  is  necessary  to  operate  as  a  revocation  of  a  will.  Many 
authorities  might  be  cited  in  support  of  this  proposition.  In  Matter 
of  Lally,  136  App.  Div.  781,  121  N.  Y.  Supp.  467,  affirmed  in  198 
N.  Y.  608,  92  N.  E.  1089,  it  was  held  that  a  will,  under  the  terms  of 
which  the  children  bom  of  the  new  marriage  are  provided  for  by  the 
testator  as  "such  child  or  children  of  mine  as  may  survive  me,"  when 
in  fact  they  receive  greater  provision  under  the  will  than  they  would 
receive,  had  the  testator  died  intestate,  will  not  be  revoked  by  the  sub- 
sequent marriage. 

The  only  questions,  therefore,  remaining  for  (J^termination,  are: 
First,  what  is  the  reasonable  value  of  the  services  rendered?  and, 
second,  for  how  long  a  period  should  such  services  be  allowed  ?  The 
testimony  of  the  witnesses  for  claimant  varies  considerably  as  to  the 
value  per  week,  ranging  from  $5  to  $25,  while  that  offered  by  contest- 
ant attempts  to  fix  the  value  at  $3  per  week.  While  claimant  asks  for 
compensation  from  October  1,  1913,  to  the  date  of  death  of  testator, 
I  would  not  feel  justified  under  the  proof  submitted  in  allowing  for 
such  services  prior  to  April  6,  1914.  From  that  date  to  the  time  of 
decedent's  death,  a  period  of  25  weeks  elapsed,  during  3  of  which  it 
appears  that  testator  was  cared  for  by  some  of  his  children.  Under 
the  proof,  and  all  the  circumstances,  I  feel  that  said  claimant  should 
be  allowed  for  the  services  rendered  $7  per  week  for  22  weeks--$154» 

A  decree  will  be  made  accordingly. 
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(95  Misc.  Rep.  79) 

In  re  ANDERSON  et  aL 

(Surrogate's  CJourt,  Kings  CJounty.    April,  1916.) 

1.  Executors  and  Adhinistsatobs  ^=s>372 — Sale  of  Realty — Sufficienct 

OF  Title. 

Under  Code  Ov.  Proc.  |  2705,  providing  that  If  any  person  Interested 
in  the  real  estate  of  a  decedent's  estate,  or  in  any  question  with  reference 
to  the  mortgage  thereof,  is  not  a  party  to  the  settlement  of  the  executor  or 
administrator,  the  surrogate  shall  cause  such  person  to  be  brought  in  by 
supplemental  citation,  a  purchaser  at  an  administratrix's  sale  will  not  be 
required  to  accept  the  title  proffered,  where  an  heir  at  law  had  given  a 
mortgage  on  the  property  and  the  mortgagee  was  not  cited  in  the  pro- 
ceedings, notwithstanding  section  2714,  providing  that  a  conveyance  by 
the  administrator  does  not  affect  the  title  of  a  purchaser  or  mortgagee 
in  good  faith  for  value  from  an  heir  or  devisee,  unless  letters  testa- 
mentary or  of  administration  were  granted  by  a  Surrogate  Court  on  pe- 
tition presented  within  two  years  after  decedent's  death. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  II  1518,  1527;   Dec.  Dl«.  «s:»372.] 

2.  ExEcuTOBs   AND   Adiunistbatobs   ^=:»372 — ^Administbation   of   Estate — 

,Salb  of  Realty — Right  op  Pubchaseb. 

On  motion  by  administratrices  to  require  a  purchaser  of  realty  to  take 
the  title  proffered,  a  prayer  In  the  afladavlt  of  the  purchaser  for  affirma- 
tive relief  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  II  1518,  1527;  Dec.  Dig.  <S=s»372.] 

Proceedings  on  the  settlement  of  the  account  of  Fanny  E.  Ander- 
son and  another,  as  administratrices  of  Charles  G.  F.  Lindstrand,  de- 
ceased. On  motion  that  purchaser  at  administratrices'  sale  take  the 
title  proffered.    Denied. 

Charles  Swanson,  of  New  York  City,  for  administratrices. 
Herzfeld  &  Sweedler,  of  Brooklyn,  for  purchaser. 

KETCHAM,  S.  The  administratrices  having  accounted  in  a  pro- 
ceeding brought  since  September  1,  1914,  and  having  therein  sold 
real  estate  of  their  decedent  for  the  payment  of  debts,  now  move  that 
the  purchaser  in  such  sale  take  the  title  proffered  by  them. 

The  purchaser  voluntarily  appears  in  the  accounting  proceeding  and 
resists  this  motion  upon  the  ground  that  one  of  the  heirs  at  law  of 
the  decedent  has  made  a  mortgage  upon  all  the  right,  title,  and  inter- 
est of  the  mortgagor  in  the  premises  so  sold,  and  that  the  mortgagee 
therein  named  was  not  served  with  citation  in  the  proceeding. 

[1]  The  affidavit  filed  in  behalf  of  the  purchaser  alleges  that  the 
title  is  rejected  upon  the  ground  asserted  by  a  title  company  that  the 
mortgage  was  made  by  one  of  the  heirs  at  law  of  the  decedent.  If 
from  this  scant  suggestion  it  may  be  assumed  that  the  mortgage  was 
made  after  the  death  of  the  ancestor,  and  before  the  service  of  the 
citation  in  the  accounting,  it  must  follow  that  the  proceeding  is  de- 
fective, and  that  the  title  now  offered  is  bad. 

The  effect  of  section  2714  of  the  Code  of  Civil  Procedure  is  that 
a  mortgage  made  by  an  heir  or  devisee  creates  no  incumbrance  upon 

^=>For  other  cases  see  same  topic  A  KEY-NUMBER  Id  all  Key-Numbered  Digests  A  Indexes 
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the  title  conveyed  by  the  representative  for  the  purpose  of  paying  the 
debts  of  the  decedent,  if  the  letters  upon  the  estate  were  granted  upon 
a  petition  therefor  presented  within  two  years  after  the  death.  With- 
out resort  to  statute  or  authority,  it  must  be  plain,  however,  that  the 
privity  between  the  heir  and  his  grantee  is  such  that  the  latter  should 
have  equal  right  and  opportunity  with  the  heir  to  question  the  pro- 
ceeding to  sell  the  decedent's  lands.  The  mortgagee  takes  a  title 
which  can  only  be  defeated  if  it  be  determined  that  there  are  creditors 
and,  in  addition,  that  there  is  not  sufficient  personal  estate  with  which 
to  pay  them.  He  is  certainly  excluded  from  an  obvious  right  if  this 
determination  be  reached  without  citation  to  him.  He  is  further  con- 
cerned with  all  the  practical  means  by  which,  if  a  sale  must  be  had, 
it  shall  be  so  conducted  as  to  secure  a  fair  price  and,  if  possible,  a  sur- 
plus for  his  benefit.  These  considerations  receive  express  recognition 
in  the  statute. 

"If  any  person  interested  In  such  real  estate,  or  in  any  question  raised  witb 
reference  to  the  mortgage,  lease  or  sale  thereof,  is  not  a  party  to  such  ju- 
dicial  settlement,  the  surrogate,  before  proceeding  further  shall  cause  such, 
person  to  be  brought  in  by  supplemental  citation."    Code  Civ.  Proc.  §  270d. 

The  former  Code  protected  the  grantee  or  mortgagee  of  an  heir 
or  devisee,  by  provisions  no  more  express  and  inevitable  than  those 
cited  supra  from  the  act  now  in  force.  Former  seci:ion  2777  contained 
language  which  is  reproduced  in  present  section  2714,  without  change 
material  to  the  present  dispute.  It  was  also  then  provided  that  the 
petition  for  the  sale  of  decedent's  lands  should  set  forth — 

"the  names  ♦  •  ♦  of  all  the  heirs  and  devisees  of  the  decedent,  and  also 
every  other  person  claiming  under  them,  or  either  of  them."  Code  Civ.  Proc. 
former  section  2752. 

The  surrogate  was  required  to  issue  a  citation  according  to  the 
prayer  of  the  petition,  and  if  then  it  appeared — 

"that  any  ♦  *  ♦  person  claiming  an  interest  in  the  property  under  an 
heir  or  devisee,  is  not  named  in  the  petition,  the  citation  must  also  be  directed 
to  him."    Code  Civ.  Proc  former  section  2754. 

It  is  not  strange  that  under  a  system  thus  adequately  established 
question  did  not  arise  as  to  the  plain  reading  of  the  statute.  It  was, 
however,  held  that  in  a  proceeding  to  sell  real  estate' the  judgment 
creditor  of  an  heir  or  devisee  was  a  person  claiming  under  such  heir 
or  devisee  within  the  meaning  of  former  section  2754  and  its  accom- 
panying sections.  It  was  held  that  a  purchaser  in  such  proceeding  was 
properly  relieved  from  his  purchase,  when  such  judgment  creditor 
was  not  a  party  thereto.  Matter  of  Townsend,  203  N.  Y.  522,  96 
N.  E.  1105.     Chief  Judge  Cullen,  in  the  opinion,  said: 

"Though  the  lien  of  a  judgment  creditor  on  the  real  estate  of  his  debtor  is 
general  and  not  specific,  he  has  a  substantial  interest  to  protect  in  the  pro- 
ceeding.  The  effect  of  granting  the  application  [for  the  sale  of  the  lands]  Is 
to  destroy  his  lien  on  the  real  estate." 

Clearly  the  grounds  for  protecting  the  specific  lien  of  a  mortgagee 
would  be  more  obvious,  if  necessary,  than  those  which  control  the 
general  lien  of  a  judgment. 
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In  Richmond  v.  Freeman's  National  Bank,  86  App.  Div.  152,  85 
N.  Y.  Supp.  632,  the  action  was  brought  to  restrain  a  sale  made  in  a 
surrogate's  proceeding  for  the  sale  of  the  decedent's  lands,  upon  the 
ground  that  his  devisee  of  the  lands  involved  in  the  proceeding  had 
mortgaged  the  same  to  a  bank,  which  did  not  receive  citation  in  the 
proceeding  in  the  Surrogate's  Court.  No  defect,  however,  was  dis- 
covered by  the  court,  which  placed  its  decision  solely  upon  the  ground 
that  the  mortgage  was  made  after  the  issuance  and  service  of  the 
citation,  and  the  reflex  effect  of  the  argument  of  the  court  was  that 
the  mortgagee  would  have  been  entitled  to  notice  and  the  proceeding 
would  have  been  defective  if  the  mortgage  had  preceded  the  issuance 
of  process  from  the  Surrogate's  Court. 

In  Griswold  v.  McDonald,  81  Misc.  Rep.  376,  143  N.  Y.  Supp.  341, 
the  proceeding  in  the  Surrogate's  Court  to  sell  decedent's  land  for 
the  payment  of  debts  was  questioned,  upon  the  ground  that  the  peti- 
tion therein  alleged  the  existence  of  a  mortgage  made  by  one  of  the 
heirs  of  the  decedent,  and  that  the  mortgagee  therein  was  not  cited. 
It  appeared  that  for  three  months  before  the  time  when  the  allegation 
of  the  mortgage  was  made,  the  lien  thereof  had  been  released  by 
payment,  pursuant  to  an  order  made  in  an  action.  Reciting  this  f  act» 
the  court  says : 

"It  may  be  inferred  that,  before  citation  issued,  that  fact  [of  payment]  be- 
came knoivvi  to  the  surrogate,  and  the  alleged  lienor  was  not  Ated  because 
be  was  not  a  necessary  party  and  had  no  right  to  citation." 

The  reflex  of  this  language  is  clear,  that  a  defect  would  have  been 
declared  by  the  court  if  in  fact  at  the  time  when  the  citation  issued 
there  was  an  existing  mortgage  from  the  heir  at  law. 

The  proposition  which  controls  this  motion  is  well  stated  by  Mr. 
Noble,  the  only  author  who  has  ever  written  a  work  upon  this  sub- 
ject, in  his  Disposition  of  a  Decedent's  Real  Estate  for  the  Payment 
of  Debts.    He  says  (at  page  84) : 

"But  the  proposition  is  fundamental  that  a  person  cannot  be  deprived  of 
his  proi)erty  without  due  process  of  law ;  and  this  includes  an  opportunity  to 
be  heard  afforded  by  some  notice,  actual  or  constructive.  Rockwell  v.  Near- 
ing,  35  N.  Y.  8<»;  CJampbell  v.  Evans,  45  N.  Y.  356;  Happy  v.  Mosher,  48  N. 
Y.  313.  It  is  therefore  of  grave  importance  that  each  person,  who  has  ac- 
quired any  interest  or  right  in  the  real  property  upon  or  after  the  decedent*s 
death,  be  named  or  described  in  the  petition ;  for  if  such  a  person  be  not  duly 
cited,  his  interest  will  not  be  affected  by  any  disposition  of  the  real  property 
made  pursuant  to  the  decree.  Bloom  v.  Burdlck,  1  Hill,  130,  37  Am.  Dec. 
299;  Wilson  v.  White.  109  N.  Y.  59,  15  N.  E.  749,  4  Am.  St.  Rep.  420;  Matter 
of  John's  Estate,  18  N.  Y.  Supp.  172.*' 

[2]  The  motion  must  be  denied.  The  prayer  in  the  affidavit  of  the 
purchaser  for  affirmative  relief  cannot  be  considered  upon  this  applica- 
tion. 

Decreed  accordingly. 
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(05  Misc.  Rep.  76.) 
In  re  MISSIONARr  SOO.  OF  MOST  HOLY  REDEEMER  IN  STATE  OF 

NEW  YORK. 

In  re  MAGUIRE^S  WILL. 

(Surrogate's  Court,  Kings  County.    April,  1916.) 

Banes   and   Banking   ^=9801(5) — ^Husband    and    Wm&--PBOPBBTT— Jonra 
Bank  Account. 

Where  savings  bank  accounts  are  opened  in  the  names  of  husband 
and  wife,  without  evidence  in  the  style  of  the  account,  except  as  found 
in  the  names  themselves,  of  an  agreement  that  the  deposits  were  jointly' 
owned,  or  that  either  party  should  take  by  survivorship,  in  the  absence 
of  proof  of  ownership  of  the  funds  at  the  time  of  the  deposits,  on  death 
of  the  husband  they  belong  to  the  wife  and  form  no  part  of  his  estate. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  S  U74; 
Dec.  Dig.  <©=»301(5).} 

Application  by  the  Missionary  Society  of  the  Most  Holy  Redeemer 
in  the  State  of  New  York  for  an  order  directing  Grace  Roarty  and  an- 
other to  make  and  file  their  account  as  administrators  of  Annie  Ma- 
guire,  also  known  as  Anna  Maguire,  as  to  her  proceedings  as  executrix 
of  the  last  will  and  testament  of  John  Maguire,  deceased.  Account  ap- 
proved as  made. 

Ernest  P.  Seelman,  of  New  York  City,  for  administrators. 

Lewis  S.  Goebel,  of  New  York  City  (George  V.  Grainger,  of  New 
York  City,  of  counsel),  for  objector. 

W.  J.  O'Donnell,  of  New  York  City,  for  next  of  kin  of  Annie  E. 
Maguire. 

KETCHAM,  S.  The  savings  bank  accounts  which  are  the^subject 
of  controversy  were  opened  in  the  names  of  husband  and  wife,  with- 
out evidence  in  the  style  of  the  account,  unless  it  is  found  in  the  names 
themselves,  or  in  any  other  form,  of  an  agreement  or  intention  that 
the  deposits  were  jointly  owned  or  that  either  party  to  the  accounts 
should  take  by  survivorship.  There  is  no  proof  as  to  the  ownership 
of  the  deposited  funds,  or  any  part  thereof,  at  the  time  of  the  deposits. 

It  was  once  regarded  as  settled  law  that  under  such  circumstances 
it  was  to  be  presumed  that  each  of  the  parties  to  the  transaction  owned 
one-half  of  the  fund  individually,  that  the  deposit  was  the  subject  of 
common,  and  not  joint,  ownership,  and  that  there  was  no  agreement  or 
purpose  that  either  should  take  upon  the  death  of  the  other. 

While  the  decisions  in  this  regard  had  a  firm,  but  narrow,  basis  in 
the  rules  affecting  ownership  in  common,  they  took  little  heed  of  the 
common  sense — tfie  popular  conception — ^that  such  deposits  would  or- 
dinarily not  be  made,  except  with  the  intent  that  upon  the  death  of  one 
of  the  parties  the  other  should  take  the  whole  fund.  It  may  well  be 
asserted  that  in  any  case  where,  in  obedience  to  rul^  unknown  to  the 
laity,  a  deposit  of  this  sort  was  held  to  be  in  common  and  not  subject 
to  survivorship,  the  wish  and  understanding  of  the  unlearned  parties 
was  disappointed. 

There  are  signs  of  retreat  in  the  recent  opinions  on  this  subject.  In 
Matter  of  Thompson,  167  App.  Div.  356,  153  N.  Y.  Supp.  164,  the 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appellate  Division  of  the  First  Department  held  that  deposits  in  no 
respect  different  from  the  transactions  involved  in  the  case  at  bar  were 
intended  to  belong  to  the  wife  upon  the  death  of  the  husband.  The 
court  says : 

"At  the  death  of  the  decedent  $12,830.82  was  on  deposit  in  various  banks  in 
accounts  entitled  'Alexander  Thompson  or  Mary  E.  Thompson.'  The  surro- 
gate held  that  inasmuch  as  the  evidence  did  not  show  how  much  of  the  de- 
];>osits  belonged  to  the  decedent  and  how  much  to  his  wife,  it  would  be  pre- 
sumed one-half  belonged  to  each.  In  reaching  this  conclusion  we  think  he 
erred." 

While  the  opinion  cited  does  not  treat  of  the  cases  expressly  con- 
trary to  the  result  therein  reached,  and  is  content  with  stating  only 
cases  in  which  it  was  known  that  the  moneys  deposited  were  wholly 
owned  by  the  husband  and  were  deposited  by  himself,  the  holding  it- 
self cannot  be  misunderstood. 

The  accompanying  decision  of  the  same  Appellate  Division,  in  Mat- 
ter of  Dalsimer,  167  App.  Div.  367,  153  N.  Y.  Supp.  164,  was  address- 
ed to  a  transaction  in  which  the  parties,  however  they  held  the  funds 
involved,  made  profuse  and  inevitable  evidence  of  their  intent  and 
agreement  that  their  investment  should  be  joint  and  not  common, 
should  vest  in  each  an  immediate  "unity  of  interest,  unity  of  title,  unity 
of  time,  and  unity  of  possession,"  and  should,  upon  the  death  of  one, 
be  the  property  of  the  other  by  an  ownership  instituted  at  the  time  of 
the  investment.    That  case  is  of  no  present  avail. 

The  authority  of  the  Thompson  Case,  supra,  in  the  Appellate  Divi- 
sion was  still  subordinate  to  the  explicit  judgment  of  the  Court  of  Ap- 
peals in  Matter  of  Albrecht,  136  N.  Y.  91,  32  N.  E.  632,  18  L.  R.  A. 
329,  32  Am.  St.  Rep.  700,  and  Matter  of  Kaupper,  201  N.  Y.  534,  94  N. 
E.  1095,  affirming  141  App.  Div.  54,  125  N.  Y.  Supp.  878,  as  well  as  the 
equally  plain  rulings  of  Wetherow  v.  Lord,  41  App.  Div.  413,  58  N.  Y. 
Supp.  778,  and  Matter  of  Wilkens,  144  App.  Div.  803,  129  N.  Y.  Supp. 
600,  but  the  case  has  been  affirmed  without  question  of  the  views  upon 
which  the  result  was  based.  217  N.  Y.  609,  111  N,  E.  1101.  The  de- 
cision has  been  regarded  by  Mr.  Surrogate  Schulz  as  authority  for  hv\ 
own  ruling,  as  follows : 

**The  fact  that  the  bond,  mortgage,  and  certificate  of  deposit  were  taken  in 
the  names  of  the  husband  and  wife,  in  the  absence  of  evidence  to  the  con- 
trary, shows  an  intention  to  create  in  the  wife  the  right  of  survivorship.*"^ 
Matter  of  Kell,  91  Misc.  Rep.  067,  155  N.  Y.  Supp.  824. 

It  follows  that  the  deposits  in  question  belonged  to  the  wife  and 
formed  no  part  of  the  estate  of  the  husband  intestate.  The  account 
must  be  approved  as  made. 

Decreed  accordingly. 
160N.T.S.— 33 
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In  re  HILLIABD'S  ESTATB. 
(Surrogate's  Court,  New  York  County.    June  1,  1016.) 

Wills  ^=:»479 — Settlement  of  Estates — Construction  or  Will. 

Under  Code  Civ.  Proo.  §  2510,  giving  the  surrogate  Jurisdiction  to  con- 
strue wills,  the  surrogate  cannot  construe  a  will  in  an  accounting  pro- 
ceeding, unless  such  determination  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §|  1000-1003;  Dec. 
Dig.  <g=>479.] 

In  the  matter  of  the  estate  of  Caroline  G.  Hilliard.  Application  for 
construction  of  will.    Application  denied. 

Cornelius  C.  Beekman,  of  New  York  City,  for  executors. 
George  S.  Ludlow,  of  New  York  City,  for  Ernest  G.  Hilliard. 
Louis  B.  Hasbrouck,  of  New  York  City,  for  Carrie  H.  Walker. 

FOWLER,  S.  The  surrogate  has  authority  to  construe  a  will  in  an 
accounting  proceeding  only  when  it  is  necessary  to  make  such  deter- 
mination. Section  2510,  C.  C.  P.;  Garlock  v.  Vandervort,  128  N.  Y. 
374,  28  N.  E.  599.  The  rule  is  well  stated  in  Washbon  v.  Cope,  144 
N.  Y.  at  page  295,  39  N.  E.  at  page  390,  where  it  is  said : 

"As  a  general  rule,  the  surrogate  has  no  jurisdiction  to  construe  the  provi- 
sions of  a  will,  except  in  so  far  as  it  Is  necessary  for  him  so  to  do  in  order 
that  he  may  properly  perform  some  other  duty"  (citing  Mellen  v.  Mellen,  139 
N.  Y.  210,  34  N.  E.  925). 

In  Re  Davis,  105  App.  Div.  226,  93  N.  Y.  Supp.  1004,  the  court  is 
explicit  on  the  same  point.  This  application  does  not  fall  under  the 
new  sections  creating  a  court  of  construction  in  this  tribunal.  There 
.seems  to  be  no  present  necessity  for  any  construction,  and  therefore 
it  ought  not  to  be  undertaken.  See  Peckham,  J.,  Horton  v.  Cantwell, 
108  N.  Y.  269,  15  N.  E.  546. 

The  application  for  construction  must  therefore  be  denied  at  this 
time,  without  prejudice.  The  accounting  decree  may  be  settled  on  the 
usual  notice. 


(96  Misc.  Rep.  414)  ^^  ^  ^^^^ 

In  re  LOSEA'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    July  3,  1916.) 

1.  Statutes  ^=>225 — Construction — Statutes  in  Pabi  Materia. 

In  determining  the  powers  of  a  surrogate,  under  Code  Civ.  Proc.  §  2615, 
prior  statutes  in  pari  materia  should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  i§  802,  308;  Dec. 
Dig.  «=»225.} 

2.  Courts  ^=»200% — Conbtbuction  qf  Wills — ^Powers  of  Subbooatb. 

Under  his  power  to  construe  wills,  conferred  by  Code  Civ.  Proc.  |  2610, 
the  surrogate  cannot  construe  a  will  involving  legal  title  to  real  prop- 
erty, for  landholders  are  entitled  to  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  479;  Dec.  Dig. 
<S=»200%.] 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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3.  Wills  ^=»479 — Construction  or  Wills — Powebb  of  Subbooatb. 

•  Under  his  power  to  construe  a  will,  conferred  by  Code  Civ.  Proc.  S 
2615,  the  surrogate  cannot  construe  a  will  relating  to  personalty,  unless 
such  construction  is  necessary  in  connection  with  some  other  proceeding 
before  the  surrogate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  1000-1003;  Dec. 
Dig.  <Ss=>479.] 

4.  Courts  ^=»200%— Oonstbuction  of  Wills — Bight  of  Subrogate. 

Where  the  validity  of  the  disposition  of  real  and  personal  property 
cannot  be  separated,  the  surrogate  cannot,  under  his  power  to  construe 
wills,  conferred  by  Code  Civ.  Proc.  §  2615,  construe  such  instrument 

[Ed.  Note.— -For  other  <^ses,  see  Courts,  Cent  Dig.  §  479;  Dec.  Dig. 
<©=»200%.] 

In  the  matter  of  the  application  of  Mildred  Ella  Smith,  an  infant, 
by  Russell  F.  Thomas,  her  general  guardian,  for  the  construction  of 
the  last  will  and  testament  of  George  J.  Losea,  deceased.  Applica- 
tion denied. 

Hornblower,  Miller,  Potter  &  Earle,  of  New  York  City  (Charles  A. 
Boston  and  George  S.  Hornblower,  both  of  New  York  City,  of  coun- 
sel), for  petitioner. 

Stewart  &  Shearer,  of  New  York  City,  for  executor. 

Frank  B.  Washburn,  of  New  York  City,  special  guardian. 

Edward  J.  Flanagan,  of  Brooklyn,  for  respondent  Emma  J.  Losea. 

FOWLER,  S.  [1]  This  is  a  petition  for  construction  under  sec- 
tion 2615,  C.  C.  P.  The  construction  is  not  sought  in  a  probate  pro- 
ceeding, under  former  section  2624,  C.  C.  P.  of  1913,  but  under  the 
new  portions  of  section  2615,  C.  C.  P.  of  1914,  constituting  the  first  • 
and  second  paragraphs  thereof.  Emma  J.  Losea,  one  of  the  respond- 
ents, denies  the  jurisdiction  of  this  court  This  challenge  of  the  juris- 
diction compels  the  surrogate  to  determine  his  right  to  proceed,  and 
consequently,  the  nature  of  the  power  of  construction  intended  to 
be  reposed  in  the  surrogate  by  the  new  legislation  of  1914,  and  also 
to  determine  when  construction  is  properly  invoked  and  duly  exercised. 

The  property  passing  under  the  will  is  mainly  personal  property, 
but  there  is,  I  understand,  at  least  one  parcel  of  real  estate  devised 
and  involved  by  the  petition  in  the  construction.  It  is  not,  however, 
described  in  the  petition  either  by  metes  or  bounds  or  otherwise.  As 
to  the  real  estate,  counsel  for  petitioner  now  suggests  that  the  petition 
"be  treated  as  an  application  for  the  construction  of  the  will  with 
respect  to  the  personal  property  only"  if  there  is  doubt  about  the 
court's  jurisdiction  to  pass  on  the  legal  title  to  real  property  in  this 
informal  way.  I  think  for  the  reasons  stated  generally  by  me  in  Mat- 
ter of  Catlin,  89  Misc.  Rep.  93,  151  N.  Y.  Supp.  254,  that  there  is 
doubt,  and  therefore  I  shall  as  requested  regard  the  petition  as  lim- 
ited to  the  personal  property  passing  under  the  will. 

That  it  was  intended  by  the  Legislature  to  confer  on  Surrogates' 
Courts  in  this  state  the  powers  of  courts  of  construction  is  apparent 
from  section  2615  (present  Code  of  Civil  Procedure).  But  as  the 
new  legislation  does  not  prescribe  the  cases  or  conditions  for  the  exer- 

4t=pFor  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Dlgrests  &  Indexes 
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:ise  of  such  jurisdiction  the  new  section  must  be  construed  in  accord- 
ance with  well  settled  principles  laid  down  by  our  courts  in  reference 
to  acts  in  pari  materia,  or  else  it  must  be  construed  with  reference  tq, 
rules  laid  down  in  other  courts  of  construction.  This  is  a  fundamental 
principle  of  construction  applicable  to  legislative  acts  generally.  The 
Revised  Statutes  of  1830  (vol.  2,  p.  312)  contained  provisions  looking 
to  the  determination  by  the  court  of  claims  to  real  property.  In  1853 
(chapter  238)  an  act  entitled  "An  act  relative  to  disputed  wills"  was 
passed  authorizing  the  judicial  determination  of  the  validity  of  de- 
vises in  the  same  manner  which  the  validity  of  deeds  could  be  deter- 
mined. This  act  of  1853  ultimately  became  section  1866  of  the  pres- 
ent Code  of  Civil  Procedure.  This  legislation  has  been  extensively 
construed  and  the  decisions  I  think  afford  a  criterion  for  the  true  con- 
struction of  section  2615  of  the  present  Code  and  must  be  applied  in 
any  construction  of  section  2615,  C.  C.  P. 

[2]  In  matter  of  Harden,  88  Misc.  Rep.  420,  150  N.  Y.  Supp.  743, 
I  expressed,  not  quite  satisfactorily  to  myself,  my  own  view  of  the 
new  legislation  creating  a  forum  of  construction  in  the  Surrogate's 
Court.  That  the  jurisdiction  conferred  is  subject  to  limitations  not 
there  expressed  I  do  not  doubt.  Some  of  such  limitations  are  ap- 
parent. There  must  be  a  necessity  shown  for  immediate  construction 
in  the  petition  itself  before  the  court  can  proceed  to  a  construction. 
If  the  legal  title  to  real  property  is  involved,  the  surrogate  cannot  con- 
strue the  will,  as  legal  titles  require  a  trial  in  pais. and  there  is  no 
proper  provision  in  the  Surrogates'  Law  of  1914  for  trial  by  jury  in 
proceedings  involving  legal  titles  to  land.  Legal  titles  may  not  be  di- 
,  vested  in  a  naked  proceeding  for  the  construction  of  a  will.  Legal 
titles  can  be  tested  and  defeated  only  in  courts  possessed  of  common 
law  jurisdictions.  A  man  is  protected  in  his  freehold  by  trial  by  jury 
in  a  proper  forum.    This  point  needs  no  citation  of  authority. 

[3]  The;  surrogate's  power  under  section  2615  C.  C.  P.,  to  construe 
bequests  or  wills  passing  personal  property  only  is  also  subject  to 
limitation.  I  think  a  petition  for  construction,  which  fails  to  show 
any  present  necessity  for  construction  as  an  auxiliary  to  other  com- 
petent relief  sought  in  the  proceeding,  is  insufficient  on  its  face.  There 
must,  in  other  words,  be  some  real  contention  going  on  in  this  court 
to  the  solution  of  which  a  construction  is  immediately  essential.  Other- 
wise the  surrogate  cannot  construe  the  will.  He  cannot  proceed  to  a 
construction  suo  motu,  or  simply  because  the  parties  desire  it.  No  oth- 
er court  of  construction  ever  proceeded  to  construe  a  will  unless  good 
and  sufficient  ground  was  disclosed  in  the  pleading.  In  Matter  of  Hil- 
liard's  Estate,  160  N.  Y.  Supp.  514,  and  in  Matter  of  Spingam,  159 
N.  Y.  Supp.  605 ,  I  cited  the  leading  cases  in  this  state,  holding  that 
a  court  of  construction  has  power  to  construe  a  will  only  when  it  is 
necessary  to  the  discharge  of  some  other  jurisdictional  duty,  and  that 
the  power  of  a  court  of  construction  to  construe  wills  was  primarily 
dependent  on  its  jurisdiction  over  trusts.  The  grant  to  the  surrogate 
of  jurisdiction  to  construe  wills  cannot  possibly  confer  on  him  greater 
or  more  plenary  powers  of  construction  than  those  hitherto  vested  in 
courts  of  construction,  such  as  courts  of  chancery  and  other  courts  of 
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equity,  and  yet  the  exercise  of  jurisdiction  to  construe  by  these  courts 
was  always  bounded  by  the  limitations  already  indicated  above. 

[4]  Where  the  validity  of  dispositions  of  real  and  personal  prop- 
erty cannot  be  separated  the  surrogate  cannot  proceed  to  construc- 
tion (In  re  Shrader's  Will,  63  Hun,  36,  17  N.  Y.  Supp.  273),  even  by 
consent  of  counsel.  Nor  can  consent  per  se  confer  jurisdiction  on 
this  court  to  proceed  to  a  construction  where  construction  is  precluded 
by  rules  of  law.    Matter  of  Walker,  136  N.  Y.  20,  32  N.  E.  633. 

No  real  necessity  for  a  construction  of  the  will  is  in  this  matter  dis- 
closed in  the  petition.  The  most  that  is  disclosed  is  that  it  would  be 
highly  convenient.  But  this  is  not  enough.  Courts  cannot  proceed 
to  adjudicate  rights  of  parties  under  written  instruments  unless  there 
is  a  real  jurisdictional  dispute  about  the  rights  flowing  from  such 
instrument  of  which  the  court  has  jurisdiction. 

It  ought  not  to  be  presumed  that  the  Legislature  intended  to  au- 
thorize one,  having  no  active  or  present  grievance  to  be  redressed,  to 
walk  informally  into  a  Surrogate's  Court  and  upon  a  mere  naked  pe- 
tition for  construction,  showing  no  sufficient  cause,  to  obtain  from  the 
court  a  decree  which  would  ex  necessitate  rei  divest  a  citizen  of  rights 
of  property  or  translate  such  rights  from  one  to  another.  Such  a 
procedure  would  be  contrary  to  all  systems  of  judicature,  and  es- 
pecially opposed  to  the  course  of  the  common  law.  This  was  the  con- 
clusion of  the  English  courts  on  a  like  statute,  as  I  showed  in  Matter 
of  Harden,  88  Misc.  Rep.  at  page  424,  150  N.  Y.  Supp.  743. 

But  to  go  further :  The  Legislature  cannot  justify  such  a  proceed- 
ing without  an  amendment  to  the  Constitution.  The  Surrogates'  Courts 
cannot  under  our  present  form  of  government  be  converted  by  the 
Legislature  into  a  mere  court  of  consultation  or  a  court  to  facilitate 
the  solution  of  contingent  difficulties  which  may  arise  in  futuro  or  in 
the  course  of  the  administration  of  estates.  The  Legislature  cannot, 
indeed,  compel  or  empower  courts  of  justice  to  undertake  ministerial 
or  nonjudicial  duties,  as  I  had  occasion  to  demonstrate  by  authority 
in  a  late  proceeding  in  this  court  to  which  I  refer.  Matter  of  Spingarn, 
159  N.  Y.  Supp.  ^5.  Now,  every  judgment  based  on  a  state  of  facts 
which  is  hypothetical  or  contingent  or  non-existent  at  the  moment  is 
a  nonjudicial,  or,  in  other  words,  a  ministerial  act  and  of  no  binding 
force  and  effect  in  future  litigations  even  between  the  same  parties. 
Matter  of  Spingarn,  supra. 

For  all  the  reasons  stated  the  petition  is  dismissed,  but  without 
prejudice  to  a  renewal  of  tile  application  in  this  court  whenever  it. 
becomes  necessary  to  construe  the  will  in  any  pending  proceeding, 
and  without  prejudice  to  any  action  in  any  other  court  of  competent 
jurisdiction. 
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(96  Misc.  Hep.  404) 

In  re  BOSS'  WILL. 

(Surrogate's  Court,  New  York  County.     July  21,  1916.) 

1.  Wills  ^=»297(1) — Pbobatb— Admissibilitt  of  Evidence— Declaration  op 

Testator. 

Testatrix's  declarations  to  a  contestant,  after  the  will  was  executed, 
are  inadmissible. 

[Ed.  Note.— For  otlier  cases,  see  Wills,  Cent.  Dig.  §{  690-693;  Dec.  Dig. 
<&=»297(l).] 

2.  Wiixs  ^=»305— Probate— Evidence — Weight. 

Alleged  declarations,  made  by  the  testatrix,  are  of  little  weight,  where 
proof  as  to  the  time  made  is  indefinite. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent.  Dig.  §{  729-731;  Dec. 
Dig.  <®=»305.] 

3.  Wills  ^=»289— Probate— Evidence — ^Presumption — Interlineation. 

Where  an  interlineation  Is  entirely  unexplained,  there  is  no  pre8umi>- 
tion  that  it  was  fraudulently  made  after  the  will's  execution. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent.  Dig.  §§  653-061 ;  Dec.  Dig. 
«©=»289.] 

4.  Wills  ^=»302(4)— Probate — ^Evidence — Sufficiency— Interlineation. 

Evidence  held  to  show  that  proponent  sufficiently  proved  a  will  con- 
taining an  interlineation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §  704 ;  Dec.  Dig.  C=» 
302(4).] 

6.  Wills  ^=^289 — Probate — Evidence — BuRn-::N  of  Proof — ^Interlineation. 

A  contestant  of  a  will  has  the  burden  of  producing  evidence  from  which 
it  may  be  inferred  that  the  alteration  in  the  will  was  made  after  its 
execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  653-661;  Dec. 
Dig.  <g=»2S9.] 

Proceeding  to  probate  the  last  will  of  Laura  V.  Ross.  Decision 
and  decree  for  probate  of  will  as  propounded. 

Robert  M.  Boyd,  Jr.,  of  New  York  City,  for  proponent. 
Frank  H.  Reuman,  of  New  York  City,  for  contestant. 
D.  C.  Hayes,  of  New  York  City  (Clinton  T.  Roe,  of  New  York 
City,  of  counsel),  for  John  J.  Ross. 

FOWLER,  S.  The  will  offered  for  probate  is  contested.  The 
paper  propounded  is  a  holograph.  It  contains  on  its  face  an  erasure. 
Ink  lines  have  been  made  over  what  is  asserted  to  be  the  figure  "13" 
in  the  original  draft.  The  word  "three"  is  written  immediately  above 
the  erasure  so  that  the  paper  now  reacfs:  *  *  *  **To  my  sister 
Emiline  Bache  three  thousand  and  my  diamond  earrings."     *     *     * 

It  appears  that  the  will  of  testatrix  was  made  on  January  30,  1914. 
Immediately  after  execution  the  testatrix  took  the  paper  away  with  her, 
and  it  was  found  in  her  safe  deposit  box  on  December  15,  1915,  when 
a  search  was  made  for  it,  pursuant  to  an  order  of  this  court.  Testa- 
trix died  on  December  5,  1915. 

The  objections  to  the  paper  propounded  were  filed  on  behalf  of  Emi- 
line Bache,  a  legatee  and  one  of  the  next  of  kin.  In  substance,  the 
objections  allege  that  the  alteration  on  the  first  page  of  the  will  con- 
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sists  of  the  cancellation  of  the  figure  "13"  before  the  word  "thoir- 
sand,"  and  the  interlineation  of  the  word  "three."  It  is  asserted  that 
the  alteration  was  made  subsequent  to  execution.  The  objectant  prays 
that  the  will  of  testatrix  as  asserted  to  have  been  originally  executed 
may  be  admitted  to  probate. 

[1,2]  The  declarations  of  testatrix  made  to  the  contestant  should, 
I  think,  be  disregarded.  They  were  made  after  the  execution  of  the 
will.  White  v.  Hicks,  33  N.  Y.  383.  The  declarations  made  by  the  tes- 
tatrix to  George  F.  Bache  were  not  proved  to  have  been  made  at  any 
particular  time.  In  fact,  their  indefiniteness  alone  would  preclude 
any  importance  being  attached  to  the  declarations  of  testatrix  testi- 
fied to  by  this  witness.  Declarations  that  the  alterations  were  made 
before  execution  are  received  in  England,  not  as  evidence  of  the  fact 
stated,  but  as  evidence  of  continuous  intent  (Phipson  on  Ev.  308,  and 
cases  cited). 

[3-5]  Much  importance  is  attached  by  the  contestant  to  the  fact 
that  for  some  time  before  her  death  the  executor  named  in  the  will 
had  possession  of  the  key  of  the  safe  deposit  box  of  testatrix  wherein 
the  will  was  found.  On  the  trial  of  this  cause,  however,  no  proof 
was  offered  to  show  that  Mr.  Kirby,  a  very  respectable  man,  had  ever 
visited  the  box.  On  the  contrary,  he  was  uncontradicted  in  his  testi- 
mony that  before  the  actual  hearing  in  court  he  had  never  examined 
the  will  and  never  had  the  propounded  paper  in  his  physical  possession. 

The  will  was  witnessed  by  two  notaries  public.  One  of  the  attesting 
\vitnesses  testified  that  he  had  the  will  in  his  hands  between  five  and 
ten  minutes  before  it  was  executed,  and  that  he  glanced  over  it.  He 
could  not  recollect  whether  or  not  the  change  in  the  text,  which  is  the 
basis  of  the  contest,  had  been  then  made.  The  other  attesting  witness 
did  not  have  occasion  or  opportunity  to  inspect  the  text  of  the  will. 
In  short,  there  is  no  affirmative  proof  of  a  convincing  character  that 
the  alteration  in  the  will  was  made  at  any  particular  time.  The  tes- 
timony of  the  handwriting  expert,  called  on  behalf  of  contestant,  does 
not  alter  my  opinion,  made  after  careful  consideration  of  the  matter, 
that  the  alteration  in  the  will  was  made  by  the  testatrix  herself  and  is 
in  her  handwriting. 

In  the  absence  of  proof,  it  is  the  law  of  this  state  that  where  an 
interlineation,  fair  upon  the  face  of  the  instrument,  is  entirely  unex- 
plained, there  is  no  presumption  that  it  was  fraudulently  made  after 
the  execution  of  the  instrument  Grossman  v.  Grossman,  95  N.  Y.  145  ; 
Matter  of  Gonway,  124  N.  Y.  at  page  466,  26  N.  E.  1028,  11  L.  R.  A. 
796. 

At  common  law,  unexplained  alterations  in  a  will  were  presumed  to 
have  been  made  before  execution.  Matter  of  Easton,  84  Misc.  Rep.  1, 
145  N.  Y.  Supp.  373.  That  this  rule  has  been  changed  I  have  not  con- 
cluded. It  is  a  great  question.  Gonsequently  I  prefer  to  base  my  de- 
cision on  the  ground  that  the  proponent  has  met  the  requirements  of 
law  in  his  proofs  of  the  paper  propounded.  The  evidence  offered 
by  the  contestant  did  not  require  a  higher  order  of  proof  on  the  part  of 
proponent.  The  onus  was  on  the  contestant,  claiming  an  advantage 
from  the  alteration,  to  adduce  some  evidence  by  which  it  may  be  in- 
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f erred  that  the  alteration  was  not  made. before  execution.    Williams 
V.  Ashton,  1  J.  &H.  115,  118. 

Present  decision,  and  also  decree  for  probate,  setting  out  the  paper 
as  propounded. 


In  re  MICHELS'  ESTATE. 
(Surrogate's  Court,  New  York  County.     July  21,  1910.) 

1.  Statutes  ^=»228— Exceptions— Con stkuction. 

Under  Code  Civ.  Proc.  (  2637,  requiring  testamentary  trustees  to  give 
bonds,  and  section  2689,  wlilch,  after  a  slinUar  requirement,  excepts 
trustees  under  wills  executed  prior  to  its  passage,  held,  that  the  specific 
exception  in  section  2630  also  applies  to  section  2637. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  310;  Dea  Dig. 
<S=»228.] 

2.  Statutes  ^=»228— Exception&— Constructioit, 

Code  Civ.  Proc.  {  2641,  providing  that  the  provisions  of  the  chapter 
containing  it  and  section  2639  should  apply,  without  regard  to  the  date 
of  the  will's  execution,  does  not  affect  the  specific  exception  in  section 
2639. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  i  810;  Dec  Dig. 
<&=>228.] 

Proceeding  for  accounting  in  the  estate  of  Wilhelmine  Michels.  Or- 
der for  amended  decree  permitting  trustee  to  qualify  without  a  bond. 

Frank  M.  Patterson,  of  New  York  City,  for  executor. 

H.  L.  Schaefer,  of  New  York  City,  for  legatees  and  trustee. 

John  C.  Hoeiminger,  of  New  York  City,  for  Conrad  Barthel. 

FOWLER,  S.  This  is-  an  accounting  proceeding.  The  proposed 
decree  contains  a  clause  directing  that  certain  trustees  named  in  the 
will  give  a  bond  for  the  faithful  performance  of  their  duties.  This 
is  apparently  in  accordance  with  the  requirement  of  section  2637  of 
the  Code.  One  of  the  trustees  objects  to  this  provision  in  the  decree, 
and  contends  that,  as  the  will  was  executed  prior  to  September  1, 
1914,  the  last  paragraph  of  section  2639  of  the  Code  applies,  and  the 
trustees  should  not  be  required  to  give  bond. 

[1]  The  provisions  of  sections  2637,  2639;  and  2641  in  regard  to  the 
gfiving  of  a  bond  by  a  testamentary  trustee  seem  to  be  conflicting.  Sec- 
tion 2637  provides,  generally,  that  a  testamentary  trustee  shall  qualify 
by  taking  and  filing  with  the  surrogate  an  oath  of  office  and  such  bond 
as  may  be  required  by  the  surrogate.  This  is  one  of  the  new  sections 
created  by  chapter  443  of  the  Laws  of  1914.  Section  2639  provides 
that,  wherever  a  trustee  is  appointed  by  a  will,  such  trustee,  before  re- 
ceiving the  trust  property,  shall,  unless  contrary  to  the  terms  of  the  will, 
execute  a  bond  in  an  amount  to  be  fixed  by  the  surrogate.  This  is  prac- 
tically the  same  as  the  requirement  prescribed  by  section  2637.  At  the 
end  of  section  2639,  however,  there  is  a  paragraph  which  provides: 

"This  section  shall  not  affect  any  executor  or  trustee  named  in  a  will  ex- 
ecuted before  this  section  talces  effect." 

^S9For  other  cases  see  same  topic  &  KET-NUMBER  Id  all  Ker-Numbered  Digests  ft  Indexes 
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In  accordance  with  familiar  rules  of  statutory  construction,  this 
clause,  specifically  exempting  trustees  named  in  wills  executed  prior  to 
September  1,  1914,  from  3ie  necessity  of  filing  a  bond,  limits  the 
effect  of  the  general  requirement  provided  in  section  2637. 

[2]  Section  2641  provides  that  the  provisions  of  chapter  18,  tit.  3, 
art.  2,  of  the  Code,  shall  apply  to  a  trust  created  by  the  will  of  a  resi- 
dent of  this  state,  without  regard  to  the  time  of  the  execution  of  the 
will.  Sections  2637  and  2639  are  included  in  chapter  18.  Section 
2641  is  a  repetition  of  section  2820  of  the  old  Code,  except  that  the 
word  "chapter"  is  substituted  in  section  2641  for  the  word  "title"  in 
section  2820.  The  title  referred  to  in  section  2820  of  the  old  Code 
was  the  one  in  which  the  procedure  in  relation  to  testamentary  trus- 
tees was  defined  and  regulated,  while  the  chapter  mentioned  in  section 
2641  applies  generally  to  wills  and  their  probate,  the  granting  of  testa- 
mentary and  ancillary  letters  and  the  qualification  of  testamentary 
trustees.  I  am  inclined  to  think  that  section. 2641  in  its  general  ap- 
plication to  the  entire  chapter  is  not  to  be  construed  as  limiting  the 
specific  provisions  of  section  2639. 

It  seems  to  me,  therefore,  that  as  the  will  of  the  testator  was  ex- 
ecuted prior  to  September  1,  1914,  it  is  not  necessary  that  the  trustees 
of  the  trusts  created  by  the  third  and  eighth  clauses  of  the  will  should 
give  a  bond  for  the  faithful  performance  of  their  duty.  Submit 
amended  decree  accordingly. 


In  re  LELAND'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    July  17,  1916.) 

BZECUTOBS    AND    ADMINISTKATOBS    ^=»22(2) — APPOINTMENT    PENDING    APPEAL 

FBOM  Probate— Powers  or  Court. 

Where  administration  is  necessary  pending  appeal  from  a  decree  ad- 
mitting the  will  to  probate,  the  court  may  issue  limited  letters  testa- 
mentary to  the  executor  named  in  the  will,  under  Code  Civ.  Proc.  § 
2557,  providing  that  appeal  in  such  case  does  not  stay  issuing  of  letters 
if  the  estate  requires  that  they  be  issued,  and  section  2560,  defining 
powers  of  executors  in  such  cases,  although  section  2596  provides  for 
temporary  administration  in  case  of  delay  in  probating  the  will. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Big.  §§  117-122 ;   Dec.  Dig.  <&=»22(2).] 

Application  for  temporary  administration  by  the  legatees,  and  cross- 
application  for  letters  testamentary  by  the  executors,  pending  appeal, 
of  the  estate  of  Francis  L.  Leland.  Application  denied,  and  limited 
letters  ordered  to  issue  to  the  executor. 

Order  reversed,  161  N.  Y.  Supp.  320.  See,  also,  95  Misc.  Rep.  440, 
159  N.  Y.  Supp.  533;  96  Misc.  Rep.  419,  160  N.  Y.  Supp.  372. 

Olney  &  Comstock,  of  New  York  City,  for  Louis  F.  Leland. 

Jesse  Grant  Roe,  of  New  York  City  (Robert  C.  Beatty,  of  New 
York  City,  of  counsel),  for  Frank  R.  Leland. 

Kellogg  &  Rose,  of  New  York  City  (L.  Laflin  Kellogg  and  W.  K. 
Hartpence,  both  of  New  York  City,  of  counsel),  for  Timothy  M. 
Cheesman. 

A.  Perry  Osbom,  of  New  York  City,  special  guardian. 
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FOWLER,  S.  This  is  a  cross-application  for  letters  testamentary 
and  for  a  temporary  administration  pending  appeal.  Section  2557,  C. 
C.  P.,  provides  that  an  appeal  from  a  decree  of  the  surrogate  ad- 
mitting a  will  to  probate  or  granting  letters  testamentary  does  not 
stay  the  issuing  of  letters  where,  in  the  opinion  of  the  surrogate,  mani- 
fested by  an  order,  the  preservation  of  the  estate  requires  that  the  let- 
ters should  be  issued. 

Section  2560  of  the  Code  provides  that  where  such  letters  have  been 
issued  they  confer  upon  the  person  named  therein  all  the  powers  and 
authority  and  subject  him  to  all  of  the  duties  and  liabilities  of  an  ex- 
ecutor or  administrator  in  an  ordinary  case,  except  that  they  do  not 
confer  power  to  sell  real  property  by  virtue  of  a  provision  in  the 
will  or  to  pay  or  to  satisfy  a  legacy  or  distribute  the  unbequeathed 
property  of  the  decedent  until  after  the  final  determination  of  the  ap- 
peal, and  in  case  letters  shall  have  been  issued  before  such  an  appeal, 
the  executor  or  administrator,  on  a  like  order  of  the  surrogate,  may 
exercise  the  powers  and  authorities,  subject  to  the  duties,  liabilities 
and  exceptions  above  provided. 

Section  2596  of  the  Code  provides  that  the  surrogate  may,  in  his 
discretion,  issue  letters  of  temporary  administration  "when  for  any 
cause  delay  necessarily  occurs  in  the  granting  of  letters  testamentary 
or  letters  of  administration  or  in  probating  the  will." 

Some  of  the  legatees  having  filed  objections  to  the  issuance  of  let- 
ters testamentary  herein,  I  felt  it  incumbent  on  me  on  June  7th  last 
to  overrule  such  objections,  and  a  decree  has  since  been  signed  for 
the  issuance  of  such  letters,  and  an  appeal  has  been  taken  therefrom 
to  the  Appellate  Division. 

An  application  has  now  been  made  by  certain  of  the  legatees  so  ap- 
pealing for  the  appointment  of  the  United  States  Trust  Company  as 
temporary  administrator.  A  counter  application  is  made  by  the  ex- 
ecutors for  an  order  authorizing  the  executors  to  act  within  the  lim- 
its specified  by  sections  2557  and  2560  of  the  Code,  pending  the  ap- 
peal from  the  decree  directing  that  letters  testamentary  issue.  If  any 
temporary  administration  were  necessary,  the  United  States  Trust 
Company  would  be  an  eminently  proper  appointment.  But  none  is 
necessary. 

The  legatees  who  ask  for  the  appointment  of  a  temporary  adminis- 
trator cite  the  case  of  Mootrie  v.  Hunt,  4  Bradf.  173,  where,  pend- 
ing an  appeal  from  a  decree  admitting  a  will  to  probate,  an  application 
was  made  for  letters  of  collection,  in  which  Surrogate  Bradford  grant- 
ed the  application.  This  decision  was  made  in  1857,  when  there  was 
no  provision  for  the  issuance  of  letters  testamentary  pending  an  ap- 
peal. That  provision  first  appeared  on  the  statute  book  in  1871  (chap- 
ter 603  of  the  laws  of  that  year),  and  so  the  decision  of  Surrogate 
Bradford  can  have  no  application  to  the  present  proceeding. 

Surrogate  Rollins  in  1886  in  Matter  of  Place,  5  Dem,  228,  where 
letters  of  administration  with  the  will  annexed  had  been  granted  and 
an  appeal  had  been  taken  on  an  application  to  grant  a  stay  of  proceed- 
ings, decided  under  the  provisions  of  then  existing  section  2582  that 
an  appeal  from  a  decree  granting  letters  of  administration  should,  not 
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stay  an  issuance  of  letters  where,  in  the  opinion  of  the  surrogate,  man- 
ifested by  an  order,  the  preservation  of  the  estate  requires  that  the 
letters  shall  issue,  and  he  further  decided  under  said  section,  in  case 
letters  shall  have  been  actually  issued  before  such  appeal,  the  ex- 
ecutors or  administrators  may  exercise  certain  power  and  authority 
on  a  like  order  from  the  surrogate. 

In  Matter  of  Choate,  105  App.  Div.  356,  94  N.  Y.  Supp.  176,  where 
there  had  been  a  temporary  administrator  during  the  pendency  of  a 
probate  contest,  and  upon  the  entry  of  the  decree  of  prob?ite  letters 
testamentary  were  issued,  and  thereafter  an  appeal  was  taken  from 
the  probate  decree,  the  court  held  that  the  effect  of  this  appeal  was 
to  suspend  the  functions  of  the  executors,  and  with  a  view  of  pre- 
serving the  estate  the  executors  applied  for  and  obtained  an  order 
conferring  upon  them  limited  authority  under  section  2582  of  the 
Code.  An  appeal  was  taken  from  that  order,  and  the  court  said  that 
they  did  not  agree  with  the  appellant's  contention  that  these  duties 
should  of  necessity  have  been  again  confided  to  the  temporary  admin- 
istrator, for  the  reason  that  upon  the  issuance  of  letters  testamentary 
the  temporary  administrator  became  functus  officio  "and  the  surrogate 
could  not  continue  the  temporary  administrator  after  the  issuance  of 
such  letters."  They  also  held  that  it  was  not  necessary  for  them  to 
decide  whether  the  surrogate,  when  an  appeal  from  a  decree  of  pro- 
bate was  taken,  should  have  again  appointed  a  temporary  administra- 
tor, the  question  before  them  being  as  to  the  right  to  grant  to  these 
executors  the  limited  authority  therein  provided  for. 

Inasmuch  as  it  is  conceded  by  all  parties  that  an  appointment  is 
necessary  for  the  preservation  of  the  estate,  under  the  circumstances 
of  this  case  I  think  I  should  deny  the  application  for  the  appointment 
of  a  temporary  administrator  and  direct  that  limited  letters  to  the 
executor  issue  under  the  provisions  of  section  2557,  C.  C.  P.,  and  I 
so  direct  and  order. 


(96  Misc.  Rep.  407) 

In  re  CADWALADER'S  ESTATE. 

(Surrogate's  CJourt,  New  York  County.    July  26,  1016.) 

1,  EzECtTTOBS  AND   ADMINISTRATORS  <©=>495(2) — COMMISSIONS — ^TRUSTEES. 

The  executors  and  trustees  under  the  wlU  are  entitled  to  commissions 
In  each  capacity;  the  varloas  powers  and  duties  devolving  on  them  as 
trustees,  as  distinguished  from  executors,  showing  Intention  that  their 
duties  as  such  should  be  distinct  and  separate,  and  that  their  duties  as 
executors  should  terminate,  and  their  duties  as  trustees  begin,  when  the 
debts  and  general  legacies  had  been  paid  and  the  residue  divided  into 
shares  to  be  held  in  trust 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators^  Cent. 
Dig.  f  2089 ;   Dec,  Dig.  <&=>495(2).] 

2.  Taxation   ^=»895(7)— Transfer   Tax—Appraisement — Deductions— Trus- 

tees' Commissions. 

Where  testator  gives  property  in  trust  to  pay  the  income  to  persons 
for  life,  and  on  their  death  the  remainder  to  sucli  persons  as  the  life 
beneficiaries  may  by  will  appoint,  only  the  trustees'  commissions  for  re- 
ceiving the  funds  will  be  deducted  in  assessing  a  transfer  tax,  so  long  as 

^=»For  other  cases  seo  same  topic  &  KEY-NUMBS R  in  all  Key-Numbered  Digests  &  Indexes 
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taxation  on  the  remainder  is  suspended,  as,  if  the  power  of  appointment 
Is  exercised,  the  trust  funds  will  be  taxed  as  part  of  the  estates  of  the 
persons  exercising  the  power,  and  trustees'  commissions  for  paying  out 
the  trust  funds  may  be  deducted  in  proceedings  to  assess  a  tax  on  their 
estates. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  S  1710;  Dec.  Dig. 
«=>895(7).] 

In  the  matter  of  the  estate  of  John  L.  Cadwalader,  deceased.  From 
an  order,  the  executors  and  trustees  appeal.    Reversed  and  remitted. 

Cadwalader,  Wickersham  &  Taf t,  of  New  York  City,  for  appellants. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOWLER,  S.  The  executors  and  trustees  of  decedent's  estate 
appeal  from  the  order  assessing  a  tax  upon  the  interests  of  the  lega- 
tees, and  contend  that  the  appraiser  erred  ii>  refusing  to  deduct  full 
commissions  for  two  trustees  from  the  assets  of  the  estate.  The  ap- 
praiser deducted  executors'  commissions  for  receiving  and  paying  out 
the  entire  estate. 

The  testator,  after  making  a  large  number  of  general  bequests,  di- 
rected that  the  residue  of  his  estate  be  divided  into  equal  shares,  one 
for  each  brother  and  sister  surviving  him,  and  one,  for  the  issue,  col- 
lectively, of  any  brother  or  sister  who  died  before  him.  He  further 
directed  his  trustees  to  pay  one  share  to  his  sister,  to  hold  one-half 
of  another  share  in  trust  for  his  brother  during  his  life,  with  remainder 
to  such  persons  as  his  brother  appointed  in  his  will;  and  as  to  the  oth- 
er one-half  of  said  share,  to  divide  it  into  as  many  parts  "as  there 
shall  be  children  or  the  issue  of  children  of  my  said  brother  me  sur- 
viving," and  to  hold  such  shares  in  trust  for  and  during  the  respective 
lives  of  the  cestuis  que  trustent,  and  on  their  respective  deaths  to  pay 
over  and  transfer  the  corpus  of  the  trust  funds  to  such  persons  as  the 
life  beneficiaries  by  their  respective  last  wills  should  designate  and  ap- 
point. As  to  another  share  the  testator  directed  his  executors  to  hold 
two-thirds  part  in  trust  for  his  sister  and  to  pay  the  remainder  to 
such  persons  as  she,  by  her  will,  may  appoint,  and  to  hold  the  other  one- 
third  of  the  share  in  trust  for  the  daughter  of  the  said  sister  during  her 
life,  and  to  pay  the  remainder  to  the  appointees  mentioned  in  her  will. 

In  the  sixth  paragraph  of  his  will  the  testator  directed  that  his  ex- 
ecutors shall  have  power  to  divide  his  estate  and  to  apportion  cash, 
real  estate,  or  securities  to  the  several  shares  into  which  he  directed 
that  his  residuary  estate  be  divided,  at  values  to  be  fixed  by  them.  In 
a  subsequent  subdivision  of  that  paragraph  he  authorized  his  trustees 
to  make  actual  partition  of  his  real  estate  between  the  trusts  created 
by  his  will,  and  to  sell  or  mortgage  any  real  estate  held  in  trust.  He 
also  authorized  his  executors  and  trustees  to  transfer  any  of  the  trusts 
created  by  his  will  to  a  trust  company  in  the  city  of  New  York  or  in 
the  city  of  Philadelphia. 

[1]  It  is  manifest  from  the  provisions  of  the  will  that  the  testator 
intended  separate  duties  for  his  executors  and  trustees,  and  that  the 
time  when  their  duties  as  executors  terminated  and  their  duties  as  trus- 
tees began  was  when  the  debts  and  general  legacies  had  been  paid  and 
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the  residue  divided  into  shares  or  portions  in  accordance  with  the  terms 
of  the  will.  Separate  trusts  are  to  be  formed  for  the  benefit  of  testa- 
tor's nephews  and  nieces,  and  the  trustees  are  authorized  to  invest  the 
principal  of  the  trust  funds  held  by  them  in  such  securities  as  they  may 
deem  proper.  These  various  powers  and  duties  devolving  upon  the 
trustees  as  distinguished  from  executors  show  that  the  testator  intend- 
ed that  their  duties  should  be  distinct  and  separate.  They  are  therefore 
entitled  to  commissions  in  each  capacity.  Laytin  v.  Davidson,  95  N. 
Y.  263.    • 

[2]  As  the  remainders  after  the  various  life  estates  are  suspended 
from  taxation  in  this  proceeding  because  of  their  being  subject  to  a  pow- 
er of  appointment,  and  the  only  taxable  interests  are  the  life  estates,  the 
trustees'  commissions  to  be  deducted  from  the  various  trust  funds  creat- 
ed by  the  will  of  the  testator  are  those  allowed  by  law  for  receiving  the 
trust  funds.  If  the  power  of  appointment  is  esqercised  by  the  respec- 
tive donees  of  the  powers,  the  trust  funds  will  be  taxed  as  part  of  the 
estates  of  the  persons  exercising  the  powers  of  appointment,  and  trus- 
tees' commissions  for  pajnng  out  the  trust  funds  may  be  deducted  in 
the  transfer  tax  proceeding  brought  to  assess  a  tax  upon  the  respective 
estates  of  the  donees  of  the  powers.  But  so  long  as  taxation  on  the 
remainders  is  suspended  in  this  proceeding,  the  commissions  to  be 
deducted  must  be  limited  to  full  trustees'  commissions  for  receiving 
the  various  trust  funds. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report 
remitted  to  him  for  correction  as  indicated. 


(96  Misc.  Bep.  410) 

In  re  GULICK'S  ESTATE. 

(Surrogate's  Coart,  New  York  CJounty.    July  17,  1916.) 

1.  Pebpetuitoss  ^=»6(9)— Devises — Validity — Time  of  Vesting. 

A  devise  of  real  estate  providing  for  the  payment  of  Income  there- 
from to  testator's  husband  during  his  life,  and  thereafter  to  testator's 
sister  during  her  life,  the  principal  to  be  divided  among  the  surviving 
children  of  such  sister  upon  each  child  attaining  the  age  of  21  years, 
7i€ld  not  invalid,  as  suspending  the  absolute  ownership  of  property  for 
more  than  two  lives  in  being,  In  violation  of  Real  Property  Law  (CJonsol. 
Laws,  c.  50)  I  42,  since  the  title  to  such  estate  would  vest  absolutely  in 
such  children  upon  the  death  of  their  mother,  notwithstanding  that  the 
enjoyment  thereof  is  deferred  until  they  become  21  years  of  age. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent,  Dig.  §§  7,  9;  Dec. 
Dig.  «g=»e(9).] 

2.  Wills  ^=»e95(4) — Construction — Happening  op  Contingencies. 

The  court  will  not  determine  questions  as  to  distribution  of  an  estate 
In  advance  of  the  happening  of  contingencies  upon  which  such  questions 
depend. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §  1669;  Dee.  Dig. 
«=>e95(4).] 

Application  by  the  executors  of  the  estate  of  Annie  R.  Gulick  for 
the  construction  of  certain  paragraphs  of  a  will.    Decree  rendered. 

Rollins  &  Rollins,  of  New  York  City,  for  executors  and  trustee. 
Daniel  J.  Mooney,  of  New  York  City,  special  guardian. 

®=9For  oUier  caaes  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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FOWLER,  S.  This  is  an  accounting  proceeding.  The  executors 
having  filed  tiieir  account,  the  special  guardian  for  certain  infant  re- 
maindermen asks  the  surrogate  to  construe  paragraphs  4  and  5  of  the 
will  of  the  testatrix. 

In  paragraph  4  of  her  will  the  testatrix  gives  all  of  her  estate  to  her 
executors  in  trust,  to  divide  it  into  five  equal  parts,  and  in  subdivision 
2  of  that  paragraph  she  directs  her  executors  to  pay  the  income  of  two 
of  these  parts  to  her  husband  during  his  life,  and  upon  his  death  to 
pay  the  income  of  the  two  parts  to  her  sister  during  her  life/and  upon 
the  death  of  her  sister  to  divide  the  principal  of  the  two  parts  among 
any  children  whom  her  sister  may  leave  her  surviving,  each  child's 
share  to  be  paid  to  it  when  he  or  she  arrives  at  the  age  of  21  years.  If 
the  sister  of  testatrix  die  leaving  no  children  her  surviving,  tiie  execu- 
tors are  directed  to  pay  $25,000  to  a  niece  of  the  testatrix,  and  to  pay 
the  remainder  of  the.  two  parts  to  such  charitable  institutions  as  her 
husband  by  his  last  will  may  appoint. 

The  testatrix  in  subdivision  3  of  paragraph  4  of  her  will  made  a 
practically  similar  disposition  of  another  two  parts  of  the  residuary, 
except  that  the  first  life  estate  is  given  to  her  sister  and  the  successive 
or  surviving  life  estate  to  her  husband,  while  the  sister  of  testatrix 
is  given  a  contingent  power  of  appointment  to  charitable  institutions. 

In  subdivision  4  of  paragraph  4  the  testatrix  gives  the  income  of  the 
remaining  one-fifth  of  the  residuary  estate  to  her  mother  and  brother 
during  their  lives  and  the  life  of  the  survivor,  and  upon  the  death 
of  the  survivor  she  directs  her  trustees  to  pay  the  principal  to  her  sis- 
ter and  her  husband  and  the  survivor  of  them. 

In  paragraph  5  the  testatrix  provides  that,  in  case  either  her  husband 
or  her  sister  shall  fail  to  exercise  the  power  of  appointment  given  to 
each  of  them,  that  part  of  her  estate  over  which  the  power  is  given 
shall  go  to  such  persons  as  were  her  heirs  at  law  and  next  of  Ian  al 
the  date  of  her  death  and  shall  be  divided  among  them  in  the  propor- 
tion prescribed  by  the  statutes  of  descent  and  distribution  in  case  of 
intestacy. 

[1]  The  special  guardian  contends  that  the  disposition  made  of  tes- 
tatrix's residuary  estate  in  subdivisions  2  and  3  of  paragraph  4  sus- 
pends the  absolute  ownership  of  her  personal  property  for  more  than 
two  lives  in  being.  The  language  of  the  subdivisions  does  not  seem 
to  sustain  this  contention.  Under  subdivision  2  two-fifths  of  the  resid- 
uary estate  is  to  be  held  by  the  trustees  during  the  lives  of  testatrix's 
husband  and  sister,  both  of  whom  were  in  being  at  the  date  of  death 
of  the  testatrix,  and  the  remainder  is  directed  to  be  divided  among 
the  issue  of  her  sister,  but  payment  of  such  remainder  is  deferred  un- 
til each  child  arrives  at  the  age  of  21.  This  provision  does  not  suspend 
the  absolute  ownership  of  the  property  for  more  than  two  lives  in 
being  at  the  date  of  the  death  of  the  testatrix ;  it  merely  suspends  the 
time  of  enjoyment  until  each  of  the  children  of  testatrix's  sister  ar- 
rives at  the  age  of  21  years.  Upon  the  death  of  the  surviving  life  ten- 
ant the  property  constituting  the  trust  fund  goes  absolutely  to  the  issue 
of  testatrix's  sister  if  she  leave  issue,  or  in  the  event  of  her  leaving  no 
issue  her  surviving  to  such  charitable  institutions  as  shall  be  designated 
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in  the  will  of  testatrix's  husband;  if  he  fails  to  exercise  the  power, 
then  it  goes  absolutely  to  the  heirs  at  law  and  next  of  kin  of  the  testa- 
trix. There  is  therefore  no  suspension  of  the  absolute  ownership  of 
personal  property  for  more  than  two  lives  in  being,  nor  of  the  ab- 
solute power  of  alienation  of  real  estate  in  contravention  of  section 
42  of  the  Real  Property  Law.  Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N. 
E.  869;  Steitz  v.  Faversham,  205  N.  Y.  197,  98  N.  E.  385;  Matter 
of  Lally,  136  App.  Div.  781,  121  N.  Y.  Supp.  467,  affirmed  198  N.  Y. 
608,  92  N.  E.  1089.  Therefore  the  trusts  created  by  paragraph  4  of 
the  will  are  not  invalid. 

[2]  The  court  cannot  determine  the  other  questions  presented  by  the 
special  guardian  in  relation  to  the  persons  who  would  be  entitled  to 
certain  parts  of  the  residuary  estate  upon  the  happening  of  any  of  the 
contingencies  mentioned  by  him,  as  such  questions  are  purely  hypotheti- 
cal at  this  time.  When  it  becomes  necessary  to  distribute  any  part  of 
the  trust  fund,  the  trustees  or  other  persons  interested  may,  if  they  en- 
tertain any  doubt  concerning  the  manner  of  its  distribution  or  the 
persons  entitled  to  receive  it,  apply  to  this  court  for  a  construction  of 
the  will  in  its  practical  application  to  the  questions  which  then  confront 
them.  At  this  time  the  surrogate  will  not  construe  the  provisions  of 
the  will  upon  the  theory  that  certain  legatees  may  predecease  certain 
other  legatees  or  upon  the  assumption  that  certain  contingencies  may 
occur. 

Settle  decree  and  tax  costs  on  notice. 


In  re  DUNCAN'S  ESTATE. 

(Surrogate's  CJourt,  New  York  County.    July  21,  1016.) 

Taxation  ^=»867(2) — ^Tbansfeb  Tax — Shakes  op  Stock  in  Domestic  Cob- 
fobation. 

Where  decedent  bad  a  vested  interest  in  a  trust  fund  distributable 
Immediately  upon  ber  death,  shares  of  stock  of  domestic  corporations 
embraced  in  such  fund,  which  were  delivered  to  her  executors  upon  her 
death  by  the  trustees  and  transferred  by  will  to  her  legatees,  are  sub* 
Ject  to  transfer  tax. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  §  1682 ;  Dec.  Dig. 
<&=>867(2).] 

Proceedings  to  appraise  the  estate  of  Laura  Duncan  for  transfer 
tax.     From  an  order  fixing  the  tax,  the  executor  appeals.    Affirmed. 

Cadwalader,  Wickersham  &  Taf  t,  of  New  York  City  (Francis  Sm)rth 
and  Thomas  B.  Gilchrist,  both  of  New  York  City,  of  counsel),  for 
executors. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  cotmsel),  for  State  Comptroller. 

FOWLER,  S.  The  decedent,  who  was  a  resident  of  London,  Eng- 
land, died  on  August  17,  1910.  At  the  time  of  her  death  she  had  a 
vested  interest  in  one-fifth  of  a  trust  fund  created  by  the  will  of  her 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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father,  who  was  a  resident  of  Massachusetts.  This  trust  fund  con- 
sisted in  part  of  stock  in  corporations  organized  under  the  laws  of 
this  state,  and  was  distributable  immediately  upon  the  death  of  the 
decedent. 

The  executor  filed  with  the  transfer  tax  appraiser  an  affidavit  alleg- 
ing that  the  decedent  "inherited  as  heir  at  law  of  her  father"  certain 
shares  of  stock  in  corporations  organized  under  the  laws  of  the  state 
of  New  York,  and  that  she  was  entitled  under  the  will  of  her  sister, 
Isabella  Dove,  to  certain  shares  of  stock  in  New  York  corporations. 
The  appraiser  ascertained  the  value  of  the  stocks  mentioned  in  the 
affidavit  of  the  executor  and  reported  that  the  transfer  of  these  shares 
was  subject  to  a  tax  in  this  state. 

The  executor  has  appealed  from  the  order  and  contends  that  the 
decedent's  interest  in  the  trust  fund  under  the  will  of  her  father  was 
at  the  time  of  her  death  a  chose  in  action  and  therefore  not  taxable 
under  the  laws  of  this  state.  The  facts  alleged  in  the  affidavit  of  the 
executor,  however,  show  that  immediately  upon  the  death  of  the  dece- 
dent the  executors  of  her  estate  became  entitled  to  receive  from  the 
trustees  of  her  father's  estate  certain  shares  of  stock  in  New  York 
corporations,  and  while  the  executor  does  not  specifically  allege  that 
he  received  these  shares  of  stock  he  enumerates  in  detail  the  New 
York  corporations  in  which  the  decedent's  share  of  the  trust  fund  was 
invested  and  the  number  of  shares  of  stock  in  each  corporation  to 
which  her  estate  w^s  entitled.  It  is  apparent,  therefore,  that  the 
shares  of  stock  in  the  New  York  corporations  to  which  she  was  en- 
titled under  the  will  of  her  father  were  actually  delivered  by  the 
trustees  of  his  estate  to  the  executors  of  her  estate,  and  were  trans- 
ferred by  her  will  to  the  legatees  therein  mentioned.  The  transfer  of 
these  shares  having  been  effected  by  the  will  of  the  decedent,  they  con- 
stituted a  taxable  transfer  under  the  law  of  this  state.  Matter  of 
Wright,  N.  Y.  Law  Jour.  January  13,  1914,  affirmed  on  this  point  214 
N.  Y.  714,  108  N.  E.  1112. 

The  same  reasoning  applies  to  that  part  of  the  trust  fund  which 
Isabella  Dove,  sister  of  the  decedent,  bequeathed  to  her,  and  which 
consisted  of  stock  in  New  York  corporations  delivered  to  the  ex- 
ecutors of  decedent's  estate  by  the  trustees  under  the  will  of  her  fa- 
ther. 

The  order  fixing  tax  is  affirmed. 
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EASLING  et  al.  r.  INDEPENDENT  BREWING  CO. 
(Supreme  Ck>Tirt,  Special  Term,  ICoDioe  Ck>iinty.    August  8,  1916.) 

(SyllahUM  by  ^^  Court.) 
AioBTGAOEs  ^5»376— Rights  of  Pabties — Accoxtnting  by  Mobtgaoee. 

A  defendant,  on  a  foreclosure  of  real  property,  will  be  compelled  to  ac- 
ootint  and  reconvey  under  an  agreement  that,  when  it  gets  its  money  out 
of  the  property,  the  balance  shall  belong  to  the  mortgagor,  where  it  ap- 
pears that  it  has  received  more  than  the  amount  of  its  claims,  with  in- 
terest, costs,  and  expenses,  from  a  private  sale  or  exchange  of  a  part  of 
the  mortgaged  premises. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  §§  1125-1132; 
Dec.  Dig.  «=»376.1 

Action  by  Andrew  W.  Basling  and  another  against  the  Independent 
Brewing  Company  to  enforce  agreement  relating  to  property  sold  on 
foreclosure.    Judgment  for  plaintiffs. 

On  November  8,  1915,  Annie  L.  EasUnc  was  the  owner  of  three  parcels  of 
land:  (1)  One  known  as  lots  21  and  22  of  the  VanderbUt  Improvement  Com- 
pany In  East  Rochester ;  (2)  another  known  as  lot  4  of  the  same  tract ;  and 
(3)  a  third  known  as  lots  47  and  48  on  the  corner  of  North  Goodman  and 
Norton  streets  in  the  city  of  Rochester.  On  November  8,  1915,  plaintiffs  gave 
a  demand  promissory  note  to  the  defendant  for  $1,488,  and  secured  it  by  a 
mortgage  on  the  above  premises.  On  or  about  December  1,  1915,  in  less  than 
one  month  from  the  date  of  the  note,  defendant  began  an  action  to  foreclose 
the  mortgage  against  the  above  premises,  the  third  parcel  of  which  in  the 
city  of  Rochester  was  occupied  as  a  hotel  by  the  plaintiff  Andrew  W.  ESasling 
as  a  subtenant  under  a  lease  from  the  defendant ;  the  defendant  being  a  ten- 
ant of  the  plaintiff  Annie  L.  Easling,  the  owner  of  all  three  parcels. 

Plaintiffs  claim  to  have  had  a  good  defense  to  the  foreclosure  action,  and 
to  have  r&Trained  from  interposing  it  and  bidding  at  the  sale  by  an  ag^ree- 
ment  made  with  defendant*  throu^  its  representative,  prior  to  the  sale,  by 
which  the  defendant  agreed  that,  if  plaintiffs  would  by  sale  or  exchange  of 
the  mortgaged  property,  or  a  part  thereof,  realize  for  defendant  the  amount 
of  its  claim,  with  interest  and  costs,  defendant  would  release  or  reconvey 
such  part  of  said  premises  as  remained  after  satisfying  defendant's  claim, 
with  Interest  and  costs.  Plaintiffs,  in  reliance  upon  the  agreement,  inter- 
posed no  answer  or 'defense,  and  refrained  from  bidding  at  the  sale,  and 
made  no  efforts  to  secure  bidders  at  the  sale  to  protect  their  interests;  the 
equities  in  the  property  being  much  more  than  the  claim  of  the  defendant, 
with  interest  and  costs. 

On  or  about  December  23,  1915,  judgment  of  foreclosure  and  sale  was  en- 
tered in  Monroe  county  clerk's  office,  and  the  property  was  advertised  to  be 
sold  February  19,  1916.  On  January  27,  1916,  before  the  foreclosure  sale, 
plaintiffs  made  an  agreement  in  writing  with  one  Frank  Gatz.  and  wife  for 
an  exchange  of  the  Goodman  street  property  in  Rochester  for  a  farm  in  Or- 
leans county;  the  plaintiffs  to  give  Gatz  and  his  wife  a  mortgage  on  the 
farm  for  $6,800,  which  was  to  be  assigned  to  the  defendant  as  additional  col- 
lateral security.  Said  agreement  was  approved  by  defendant,  and  said  Gatz 
was  let  into  possession  of  the  Goodman  street  property,  and  the  license  to 
operate  a  saloon  thereon  was  transferred  to  him ;  but  the  agreement  was  not 
thereafter  carried  out,  but  failed  of  fulfillment  through  the  refusal  of  the  de- 
fendant On  January  29,  1916,  and  before  the  foreclosure  sale,  plaintiffs  en- 
tered into  an  agreement  with  one  Henry  F.  Barnes  to  exchange  the  lots  in 
Easi:  Rochester  at  a  valuation  of  $3,400,  with  a  payment  by  Barnes  of  $300 
in  cash.  These  lots  were  to  be  released  upon  the  completion  of  the  agre^ 
ment  with  Gatz,  but  the  agreement  was  not  carried  out  prior  to  the  sale. 

^=»For  other  cases  see  same  topic  it  KBY-NUMBBR  In  all  Key-Numbered  Digests  it  Inaexes 
leON.T.S.— 34 
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On  Febraary  21,  1916,  the  premises  were  sold  to  defendant  for  $25  ea<di, 
or  $75  for  all  three  parcels,  and  defendant  obtained  a  referee's  deed  of  the 
same.  On  February  23,  1916,  defendant  entered  a  judgment  of  deficiency 
against  plaintifTlB  for  $2,019,  although  at  the  time  of  the  sale  the  Bast  Boches- 
ter  lots  were  fairly  worth  $3,400,  and  the  Goodman  street  property  was  fairly 
worth  $6,875,  over  and  above  existing  incumbrances,  ezdusiye  of  defendant's 
-claim.  The  deficiency  judgment  has  since  been  discharged  of  record  by  de- 
fendant Subsequent  to  the  foreclosure  sale  on  February  21,  1916,  defendant 
sold  and  conveyed  the  East  Rochester  lots  to  said  Barnes,  and  received  in 
exchange  property  equivalent  to  $3,400,  a  sum  sufficient  to  satisfy  defendant's 
claim,  with  interest  and  costs,  but  still  retains  the  Goodman  street  parcel. 

Hugh  J.  CyBrien,  of  Rochester,  for  plaintiffs. 
Warren,  Shuster  &  Case,  of  Rochester,  for  defendant 

RODENBECK,  J.  The  plaintiffs  claim  to  have  made  an  agreement 
with  defendant  under  which,  after  the  defendant  had  obtained,  by  a 
subsequent  sale  or  exchange  of  the  property  after  foreclosure  sale,  all 
that  was  due  it,  the  remainder  of  the  property  covered  by  the  mortgage 
should  be  returned  to  them.  Mr.  Easling  testified  that  defendant's 
representatives  said: 

"  'When  we  get  our  money  out,  or  our  security,  the  balance  of  this  prop- 
erty belongs  to  you.'  *  *  *  He  said  he  would  let  me  have  the  handling 
of  this  property,  and  get  either  money  or  security,  or  trade  it,  or  any  way 
like  that  ♦  •  •  *If  this  Gatz  deal  [one  of  the  exchanges  of  property  in 
contemplation]  don't  go  through,  I  will  let  you  have — if  we  foreclose  this 
mortgage,  I  will  let  you  have — the  same  privilege  with  the  property  that  you 
have  now;  you  can  sell  or  trade,  any  way  to  get  our  money  out  of  it,  and 
we  won't  take  no  deficiency  judgment  back  against  you.  ♦  ♦  ♦  We  will 
give  you  a  writing  to  that  effect' " 

No  written  agreement  was  made,  but  the  plaintiff  is  corroborated  to 
some  extent  by  other  witnesses,  and  his  agreement  is  strongly  borne 
out  by  the  facts  in  the  case.  After  the  foreclosure  action  had  been  be- 
gun, the  plaintiffs  were  permitted  to  see  if  they  could  not  satisfy  tiie 
defendant's  claim  before  sale  under  the  foreclosure,  either  by  a  sale  of 
the  premises  covered  by  the  mortgage,  or  by  an  exchange  of  tie  proper- 
ty for  other  property  satisfactory  to  the  defendant,  so  that  the  plain- 
tiffs might  save  in  this  manner  their  equities  in  the  property.  Both 
the  East  Rochester  and  Rochester  properties  were  incumbered,  but 
there  was  an  equity  in  both  of  them  in  favor  of  the  plaintiffs  which 
amounted  to  upwards  of  $6,000. 

The  plaintiffs  had,  with  defendant's  consent,  negotiated  with  one 
Barnes  and  Gatz  for  an  exchange  of  their  properties ;  the  former  deal 
relating  to  the  East  Rochester  property,  and  the  latter  to  the  Rochester 
property.  Both  agreements  were  in  writing.  Under  the  Barnes  deal 
there  was  an  equity  in  the  East  Rochester  property  of  $3,400,  and  in 
the  Rochester  property,  according  to  figures  made  by  defendant's  rei>- 
resentative,  of  $4,825.  Together  the  equities  in  both  pieces  of  properly, 
as  the  parties  talked  them  over  in  connection  with  their  deal,  amounted 
to  $8,225.  The  deals,  however,  did  not  go  through  before  the  fpre- 
closure  sale ;  but  that  it  was  expected  that  they  would  is  quite  evident 
from  the  fact  that  the  plaintiff  had  no  one  at  the  sale  to  bid  on  the  prop- 
erty, and  did  not  bid  on  the  property  himself,  and  the  property  was 
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sold  for  $75,  and  a  deficiency  judgment  taken  against  the  plaintiffs 
for  $2,018,  although  the  original  claim  secured  by  the  mortgage  was 
$1,483.  The  omission  of  the  plaintiffs  to  take  any  steps  to  protect  their 
equity  in  the  property  at  the  sale,  and  the  nominal  amount  for  which 
the  property  was  struck  off  to  the  defendant,  is  some  substantiation 
of  the  claim  of  the  plaintiffs  with  reference  to  the  agreement ;  and  the 
completion  after  the  sale  of  one  of  the  deals  which  they  had  negotiated 
prior  to  the  sale  is  anotfier  circumstance  tending  to  support  their  posi- 
tion. 

The  Barnes  agreement,  which  they  had  brought  about  prior  to  the 
sale,  was  substantially  carried  out  by  the  defendant  after  the  sale,  and, 
under  it,  it  must  be  assumed  that  the  defendant  received  the  same  bene- 
fit that  the  plaintiffs  would  have  received,  had  the  agreement  been  car- 
ried out  prior  to  the  sale.  This  transaction  alone  would  have  been  suffi- 
cient to  satisfy  the  defendant's  claim,  had  it  been  completed  prior  to 
the  foreclosure  sale ;  and  it  is  inequitable  to  permit  the  defendant  to 
retain  the  fruits  of  this  exchange  of  property  and  the  equity  in  the 
Goodman  street  property  in  satisfaction  of  a  claim  of  $1,483. 

The  agreement  made  by  the  parties  is  one  which  a  court  of  equity 
will  enforce.  A  plaintiff,  on  a  foreclosure  of  real  property,  will  be 
compelled  to  account  and  reconvey  under  an  agreement  that,  when  it 
gets  its  money  out  of  the  property,  the  balance  of  the  property  shall 
belong  to  the  mortgagor,  where  it  appears  that,  after  the  sale  on  fore- 
closure, it  has  received  more  than  the  amount  of  its  claim,  with  interest,. 
costs,  and  expenses,  from  a  private  sale  or  exchange  of  a  part  of  the 
mortgaged  premises.  Ryan  v.  Dox,  34  N.  Y.  307,  90  Am.  Dec.  696; 
Canda  v.  Totten,  157  N.  Y.  281,  51  N.  E.  989;  Bork  v.  Martin,  132 
N.  Y.  280,  30  N.  E.  584,  28  Am.  St.  Rep.  570;  Kincaid  v.  Kincaid,  85 
Hun,  141,  32  N.  Y,  Supp.  476;  Newman  v.  Nellis,  97  N.  Y.  285; 
Noble  v.  McGurk,  16  Misc.  Rep.  461,  39  N.  Y.  Supp.  921 ;  Greenly 
V.  Shelmidine,  83  App.  Div.  562,  82  N.  Y.  Supp.  176. 


(174  App.  Dlv.  715) 

PEOPLE  ex  reL  SKEIXY  v.  HEGEMAN,  CJounty  Treasurer,  et  al. 
(Supreme  Ck)urt,  Appellate  Division,  Second  Department    July  28,  1916.) 

Intoxicating  Liqitobs  ^=s>103 — Tbansfbb  of  Certificate — Liquob  Tax  Law. 

Under  Liquor  Tax  Law  (Ck)nsoL  Laws,  c.  34)  §  8,  subd.  9,  as  added  by 
Laws  1910,  c.  494,  notwithstanding  section  25,  a  person  having  a  tax  cer- 
tificate to  sell  Uquor  in  the  village  of  Sea  CJliff  in  the  town  of  Oyster 
Bay  is  not  entitled  to  abandon  that  location  and  have  his  certificate 
transferred  to  an  unincorporated  village  in  such  town,  upon  payment  of 
the  additional  tax,  as  the  transfer  would  disregard  the  ratio  scheme  of 
the  liquor  Tax  Lew. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  |§^ 
108-U2;   Dec  Dig.  <g=»103.] 

Appeal  from  Special  Term,  Nassau  County. 

Certiorari  by  the  People,  on  the  relation  of  Thomas  J.  Skelly,  against 
Daniel  J.  Hegeman,  Treasurer  of  the  County  of  Nassau,  and  George 
E.  Green,  as  Commissioner  of  Excise  of  the  State  of  New  York. 

^a»For  oUier  cases  aee  same  topic  &  KEY*NUMB£R  in  all  Key-Numbered  DlgesU  A  Indexefr 
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From  an  order,  defendants  appeal.    Order  reversed,  and  writ  of  cer- 
tiorari dismis&ed. 

Argued  before  JENKS,  P-  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

J.  S.  Whipple,  of  Salamanca,  for  appellants. 

David  M.  Neuberger,  of  New  York  City,  for  respondent. 

THOMAS,  J.  The  question  is  whether  a  person  having  tax  certifi- 
cate to  sell  liquor  in  the  village  of  Sea  Cliif  in  the  town  of  Oyster  Bay 
is  entitled  to  abandon  that  location  and  have  his  certificate  transferred 
to  the  unincorporated  village  of  Glen  Cove  in  the  same  town,  upon 
payment  of  the  additional  tax.  The  appellant  asserts  that  the  transfer 
can  be  only  to  a  place  in  the  same  village  for  which  the  certificate  was 
issued. 

The  provisions  of  the  Liquor  Tax  Law  that  deal  directly  with  the 
matter  are  section  8,  subdivision  9,  and  section  25.  But  several  fea- 
tures of  the  law  should  be  considered.  First  comes  the  assessment  of 
the  tax,  measured  by  the  manner  of  selling  liquor,  and  in  some  in- 
stances by  the  population  of  the  place  where  it  is  sold,  as  described  in 
the  first  seven  subdivisions  of  section  8.  The  only  political  divisions 
there  mentioned  are  a  city,  a  borough,  a  village,  and  finally  there  is 
a  reference  to  "any  other  place,"  which  would  cover  a  town,  although 
it  is  not  specifically  included.  Then  comes  provision  enabling  and  di- 
recting the  commissioner  of  excise  in  certain  cases  of  need  to  enu- 
merate the  inhabitants  of  a  city,  a  village,  and  also,  a  hamlet  or  unin- 
corporated village  after  establishing  a  line  around  it.  A  borough  also 
is  mentioned,  but  not  a  town.  But  subdivision  9  declares  that  no 
liquor  tax  certificate  shall  be  issued  in  any  town,  village,  borough,  or 
city  until  the  ratio  of  population  therein  shall  be  greater  then  750  to 
one,  with  exceptions  stated.    Then  comes  the  following: 

"Provided,  however,  that  at  any  time  during  the  unexpired  term  of  any 
liquor  tax  certificate  issued  for  traffic  in  Uquors  under  the  provisions  of  sub- 
division one  of  this  section  in  any  premises  in  which  such  traffic  may  law- 
fuUy  be  carried  on,  a  notice  stating  that  such  traffic  in  liquors  is  abandoned 
at  the  premises  named  in  such  certificate  may  be  filed  with  the  county  treas- 
urer or  special  deputy  commissioner  of  excise  of  the  county  or  borough  in 
which  the  certificated  premises  are  located,  which  notice  shall  also  particu- 
larly describe  some  other  premises  in  which  it  is  intended  to  carry  on  such 
traffic,  which  premises  shall  be  situated  in  the  sarne  city,  borough,  viUage  or 
town  as  that  in  which  the  abandoned  premises  are  located." 

Later  it  is  provided : 

"After  the  filing  of  such  notice  as  aforesaid,  the  prohibition  herein  con- 
tained shall  not  *  *  *  apply  to  the  premises  described  in  such  notice  as 
the  premises  in  which  it  is  intended  to  carry  on  such  traffic" 

Then,  after  a  proviso  not  here  important,  it  is  declared  that  a  cer- 
tificate shall  not  be  issued  for  the  abandoned  premises,  except  upon  a 
retransfer  of  the  certificate  thereto.  The  prohibition  made  inapplica- 
ble, as  above  stated,  is  that  a  certificate  shall  not  be  issued  unless  the 
specified  ratio  of  population  to  the  number  of  certificates  exist.  One 
place  authorized  by  the  existence  of  the  proper  ratio,  or  because  with- 
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in  an  exception,  is  closed  and  another  is  substituted  in  the  same  terri- 
tory. The  prohibition  did  not  preclude  the  first  place,  because  the 
certificate  had  been  lawfully  issued,  and  hence  should  not  be  a  condi- 
tion precedent  to  doing  business  in  the  same  city,  borough,  village,  or 
town.  But  if  the  change  be  from  a  division  where  the  certificate  by 
law  could  issue  to  another  district,  there  would  be  no  reason  for  re- 
moving the  application  of  the  ratio  rule  obtaining  there.    Subdivision 

9  contemplates  the  ascertainment  of  a  ratio  for  a  town,  and  a  ratio 
for  a  village.  There  must  be  an  enumeration  of  the  village,  to  obtain 
the  ratio  Siere  and  to  fix  the  tax.  There  mtist  be  an  enumeration 
of  the  town  to  ascertain  the  ratio,  but  for  the  purposes  of  the  amount 
of  the  tax  it  may  be  that  it  is  not  required,  as  it  fails  within  the  words 
"any  other  place,  the  sum  of  one  hundred  and  fifty  dollars.'* 

The  question  has  been  suggested  whether,  in  ascertaining  the  ratio 
for  the  town,  the  inhabitants  of  the  village  may  be  enumerated.  If 
so,  it  has  been  argued  that  the  village  would  be  accredited  with  the  num- 
ber of  certificates  its  population  would  bear,  and  for  the  town  the  hi- 
habitants  of  the  village  would  be  reused,  and  the  quota  of  certificates 
increased  thereby.  Moreover,  if  the  commissioner  should  draw  a 
line  about  hamlets  and  unincorporated  villages,  and  enumerate  the 
inhabitants,  could  they  also  be  used  to  ascertain  the  quota  of  certifi- 
cates for  the  town?  There  is  no  provision  for  a  ratio  in  the  case  of 
such  newly  erected  district,  nor  is  it  stated  what  use  shall  be  made 
of  the  enumeration  of  inhabitants  thereof.  Such  questions  may  have 
a  bearing  upon  the  present  inquiry,  which,  however,  can  be  pursued 
without  answering  diem.  The  statute  makes  careful  provision  for 
enumerating  villages  and  ascertaining  the  ratio  therein,  with  prohibi- 
tion against  exceeding  it. 

There  are  other  features  of  the  statute  that  bear  on  the  question. 
One  is  the  provision  (section  8,  subd.  9)  for  receiving  bids  for  issuing 
certificates  to  the  highest  bidder  for  the  privilege  of  trafficking  in  liq- 
uors in  a  city,  borough,  village,  or  town.  The  rule  as  to  ratio,  with 
some  exception,  applies.  If  the  applicant  acquire  a  location  in  a  town, 
outside  a  village,  the  ratio  permitting  it,  he  can,  by  respondent's  con- 
tention, abandon  it  and  transfer  his  certificate  to  a  village  where  the 
quota  is  full.  He  bids  for  one  tax  district,  and  has  an  option  on  any 
of  the  others  in  the  same  town,  because  the  statute  does  not  make  ap- 
plicable the  ratio  rule  to  the  place  to  which  the  certificate  is  transfer- 
able-   On  the  other  hand,  it  may  be  useful  to  note  that  under  section 

10  of  the  Iviquor  Tax  Law  a  part  of  the  taxes  "shall  belong  to  the  town 
or  city  in  which  the  traffic  was  carried  on  from  which  revenues  were  re- 
ceived," and,  except  as  otherwise  specifically  appropriated,  "may  be 
applied  to  the  ordinary  expenses  of  the  city  or  town,"  and  that,  by  sec- 
tion 13,  the  electors  of  each  town  shall  determine  whether  certificates 
shall  be  issued  "to  any  person  to  traffic  in  liquor  in  said  town."  The 
inhabitants  of  villages  have  no  right  to  vote  on  the  question,  save  as 
electors  of  die  town.  "The  liquor  traffic  is  not  permitted  in  one  vil- 
lage and  excluded  from  another  in  the  same  town."  KilUnger  v.  Cle- 
ment, 131  App.  Div.  461,  115  N.  Y.  Supp.  407.  By  subdivision  2  of 
section  24  it  is  provided  that  in  case  of  the  cancellation  or  rebate  of 
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a  certificate  there  shall  be  notice  to  the  chief  police  officer  of  the 
"city,  borough  or  village  in  which  the  place  for  which  the  surrendered 
certificate  was  issued  is  situated,  or  upon  the  sheriflE  of  the  county  and 
a  constable  of  the  town,  in  case  the  certificate  was  issued  for  a  place 
situated  in  a  town  and  not  within  any  city,  borough  or  village."  Section 
25  enables  the  holder  of  a  certificate  to  have  it  transferred  to  premises, 
other  than  those  for  which  it  was  issued,  **but  in  the  same  city,  borough 
or  town,  and  in  premises  where  such  traffic  is  not  prohibited  by  this 
chapter." 

Section  25  was  enacted  by  chapter  112,  Laws  of  1896,  while  subdivi- 
sion 9  was  added  to  section  8  in  1910  (Laws  1910,  c.  494).  Section  25 
was  amended  by  chapter  407,  Laws  of  1911,  when  the  word  "borough" 
was  inserted,  and  subdivision  9  of  section  8  was  last  amended  by  chap- 
ter 122,  Laws  of  1916.  The  several  sections  must  be  read  together. 
Section  25  prohibits  transfer  to  "premises"  where  the  trafiic  is  pro- 
hibited. But  that  prohibition  cannot  refer  to  the  general  prohibition 
based  on  the  ratio  rule,  because  subdivision  9,  section  8,  declares  that 
such  prohibition  does  not  apply  to  the  proposed  new  premises.  I  think 
that  the  words  "original  locality"  and  "new  locality,"  used  in  section 
25,  refer  to  the  location  of  the  "premises."  Similar  use  of  the  word 
"locality"  is  found  in  section  15,  subdivision  3,  where  it  is  required  that 
the  applicant  for  a  certificate  shall  describe  the  premises  so  as  to  "indi- 
cate the  locality  thereof." 

While  a  town,  through  its  electors,  may  prohibit  the  sale  of  liquor 
at  any  place  within  its  limits,  and  may  have  all  the  benefits  from  the 
revenue  not  otherwise  appropriated,  the  system  is  to  make  a  village  a 
distinct  district  (1)  for  the  purpose  of  measuring  the  amount  of  the 
tax;  (2)  for  the  purpose  of  enumerating  its  inhabitants;  (3)  for  the- 
purpose  of  establishing  a  ratio  of  population  to  certificates,  and  by  sec- 
tion 8,  subdivision  9,  for  the  transfer  of  certificates,  whereby  the  first 
licensed  premises  becomes  disabled  for  the  liquor  traffic  and  the  new 
premises  legalized  irrespective  of  the  ratio  rule.  Before  the  introduc- 
tion of  that  rule,  it  was  immaterial  whether  the  traffic  was  in  a  village 
or  elsewhere  in  a  town,  except  as  concerns  the  amount  of  the  tax ;  but 
when  it  became  the  law  that  in  a  village  there  should  be  a  certificate 
only  for  each  750  of  the  population,  with  exceptions  not  here  pertinent, 
a  new  element  was  introduced,  whereby  the  village  was  segregated,  and 
provision  was  made  for  transferring  certificates  from  one  premises  to 
another  in  the  same  village.  The  provision  also  treated  of  transfers 
in  the  same  town,  but  as  the  village  is  named  separately  from  the 
town  for  the  purpose  of  fixing  the  ratio  and  for  the  purpose  of  trans- 
ferring certificates,  section  25  should  be  regarded  as  limited  by  the 
later  provision. 

If  transfers  of  business  can  be  made  indifferently  from  one  place 
to  any  other  in  a  town,  then  all  the  certificates  issued  for  selling  liquor 
in  the  town  of  Oyster  Bay  can  be  centered  in  the  village  of  Sea  Cliff. 
That  destroys  the  ratio  rule.  If  an  applicant  finds  the  quota  of  Sea 
Cliff  filled,  he  may  obtain  a  certificate  for  any  other  part  of  the  town 
qualified  to  receive  him,  and  then  transfer  his  business  to  Sea  Cliff,  or 
the  full  quota  of  any  other  place  may  in  similar  manner  be  taken  from 
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out  the  ratio  rule,  because  it  must  always  be  kept  in  mind  that  the  trans- 
fer, if  legally  allowed,  is  done  irrespective  of  the  ratio  rule  where  the 
new  premises  are  situated.  Such  disregard  of  the  scheme  of  the  Liq- 
uor Tax  Law,  viewed  in  its  entirety,  should  not  be  permitted,  notwith- 
standing the  provision  in  section  25,  which  was  harmonious  with  the 
statute  previous  to  the  addition  of  subdivision  9  to  section  8,  but,  if  giv- 
en its  former  scope,  is  inconsistent  with,  and  destructive  of,  a  new  and 
important  element  in  the  Liquor  Tax  Law. 

The  order,  should  be  reversed,  and  the  writ  of  certiorari  dismissed, 
with  $50  costs  and  disbursements.    All  concur. 


(174  App.  Div.  30g) 

LIEBERT  ▼.  BEISS. 

(Supreme  CJonrt,  Appellate  DivisiOQ,  Second  Department.    July  28,  1916.) 

1.  Pabtnebship  ^=>68(1) — Rzal  Estaix — ^Intebest  or  Pabtnebs.  -^ 

Where  land  is  sold  to  satisfy  a  judgment  lien  against  the  owners,  and 
purchased  by  the  judgment  creditors,  partners,  and  the  land  taken  in 
their  names,  they  take  legal  title  as  tenants  in  common,  and  in  equity 
in  trust  for  tbe  firm,  and,  after  its  use  to  adjust  the  equities  between  the 
parties  and  to  pay  creditors,  the  residue  will  go  as  realty  to  the  heirs  of 
the  partners. 

[Ed.  Note.— IV>r  other  cases,  see  Partnership,  CJent  Dig.  |{  101-*107, 
109-111;    Dec,  Dig.  «=»68(1).] 

2.  Pabtnebship  ^s»143 — Powebs  or  Pabtneb — ^Judquent. 

Either  partner  of  a  firm  which  has  secured  a  judgment  can  receive 
payment  on  or  for  it,  or  assign  or  satisfy  it. 

[Ed.  Note.— For  other  cases,  see  Partnership,  (Dent.  Dig.  §{  229-232, 
233% ;   Dec.  Dig.  «=>143.] 

3.  Pabtnebship  ®=»219(4) — Action  Against  Fibm — Sebvige  on  Single  Paet- 

NEB. 

Where  two  partners  had  a  judgment  lien  on  land,  the  interest  of  both 
of  them  was  not  foreclosed  by  an  action  to  foreclose  a  prior  mortgage^ 
wherein  summons  was  served  on  but  one  of  the  partners. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  §{  436,  437; 
Dec.  Dig.  «=»219(4).] 

4.  Pabtnebship  <g=»219(4)— Action— Parties. 

The  law  does  not  recognize,  for  the  recovery  of  a  judgment,  a  partner- 
ship as  an  entity,  or  the  right  of  one  partner  to  represent  aU  the  part- 
ners. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  §S  436,  437: 
Dec  Dig.  «&=>219(4).] 

Action  by  Lee  R.  Liebert  against  Joseph  Reiss.  Submission  of  con- 
troversy upon  an  agreed  statement  of  facts.  Judgment  ordered  for 
defendant  for  $500  in  accordance  with  the  terms  of  the  submission. 

Argued  before  THOMAS,  STAPLETON,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Joseph  J.  Schwartz,  of  Brooklyn,  for^  plaintiff. 
Thomas  H.  Lipps,  of  New  York  City,' for  defendant 

THOMAS,  J.  [1-4]  The  question  is  whether  plaintiff  has  a  market- 
able title  of  kmd  which  he  has  agreed  to  sell  to  defendant.  He  has 
such  title,  provided  certain  creditors,  whose  judgment  was  a  Hen  on 
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the  land,  were  properly  before  the  court  in  an  action  to  foreclose  a 
prior  mortgage.  The  creditors  were  two  copartners,  and  as  such  re- 
covered the  judgment,  and  as  such  were  both  made  parties  to  the  fore- 
closure action;  but  the  summons  was  served  on  only  one  of  them. 
The  usual  judgment  in  foreclosure  was  entered,  and  the  land  sold 
under  it.  Did  the  court  have  jurisdiction  of  the  partner  not  served? 
Section  1932  of  the  Code  of  Civil  Procedure  authorizes  a  judgment 
for  a  sum  of  money  against  all  defendants  jointly  indebted  therefor^ 
although  the  summons  was  served  on  one  or  more,  but  not  all  of  them. 
In  such  case  the  execution  may  be  collected  out  of  the  personal  prop- 
erty owned  by  the  defendant  not  served  jointly  with  those  who  were 
summoned,  or  any  of  them,  and  out  of  the  real  and  personal  property 
of  the  latter,  or  any  of  them.  Code  Civ.  Proc.  §  1935.  In  the  fore- 
closure action  the  plaintiflf  does  not  seek  such  remedy,  but  rather  to 
recover  a  judgment  decreeing  a  sale  and  conveyance  of  the  land,  which 
shall  vest  in  the  purchaser  the  interest  of  the  mortgagor  and  mort- 
gagee, and  bar  each  party  to  the  action  who  was  duly  summoned  and 
those  affected  by  the  notice  of  pendency  of  the  action.  Code  Civ. 
Proc.  §  1632. 

Was  the  partner  not  served  summoned  by  service  upon  his  co- 
partner? The  partner  served  did  not  own  all  the  interest  arising  from 
the  lien.  It  was  owned  by  the  members  of  the  partnership  for  part- 
nership purposes.  One  partner  could  not  in  his  sole  name  recover 
judgment,  nor  could  it  be  recovered  in  the  name  of  the  firm,  as  if  the 
partnership  were  an  entity.  Either  partner  was  empowered  to  receive 
pa3niient  on  or  for  it,  or  to  assign  it  or  satisfy  it.  The  judgment  wajS 
applicable  to  the  payment  of  firm  debts,  but,  subject  to  the  operation 
and  liquidation  of  the  partnership,  there  was  a  residuum  of  interest 
in  each  person.  As  the  law  does  not  recognize,  for  the  recovery  of 
the  judgment,  the  partnership  as  an  entity,  or  the  right  of  one  part- 
ner to  represent  all  the  partners,  I  do  not  perceive  how  both  partners 
can  be  brought  into  court  by  summoning  one. 

The  plaintiff  does  not  seek  to  pay  the  judgment,  to  satisfy  it,  or 
to  do  any  one  of  the  things  that  could  be  done  through  the  agency  of 
one  partner,  but  rather  to  establish  that  the  lien  of  the  mortgage  is 
prior  to  that  of  the  judgment,  and  to  convey  to  a  purchaser  the  title, 
free  from  the  lien  of  the  judgment,  so  far  as  the  mortgagee  has  power. 
To  do  that,  the  parties  who  were  required  to  be  before  the  court  to 
obtain  the  judgment  and  consequent  lien  should  be  before  the  court 
in  an  action  to  discharge  the  lien  and  take  away  the  property  interest 
the  owners  of  the  judgment  for  a  time  acquired. 

Assume  that  the  land  had  been  sold  on  the  judgment,  and  purchased 
by  the  partners,  and  the  land  taken  in  their  names.  They  would  take 
the  legal  title  as  tenants  in  common,  and  in  equity  in  trust  for  the 
firm  (Fairchild  v.  Fairchild,  64  N.  Y.  471),  and,  after  its  use  to  adjust 
the  equities  between  the  parties  and  to  pay  creditors,  the  residue  would 
go  as  real  estate  to  the  heirs  of  the  several  partners  (Id.  477 ;  Buchan 
V.  Sumner,  2  Barb.  Ch.  165,  47  Am.  Dec.  305).  I  do  not  perceive  how 
in  principle  both  partners  are  summoned  by  service  on  one. 

The  defendant  should  have  judgment  for  $500,  without  costs,  in 
accordance  with  the  terms  of  the  submission.    All  concur. 
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(174  App.  Wv.  913) 

TIBDKMAN  T.  TIEDEBIAN. 

(Snpteme  Ck>Tirt»  Appellate  Dtvision,  Second  Department    Jnly  28,  1916.) 

1.  Mabbiags  ^=>Q2 — ^Annui.>cbnt — Counsbl  Febs— Afteb  Final  Judgment. 

After  final  judgment  annulling  a  marriage,  under  Code  Civ.  Proc.  | 
1774,  regulating  judgment  in  such  actions,  no  jurisdiction  exists  to  award 
counsel  fees  to  the  wife. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Cent.  Dig.  |  137 ;  Dec.  Dig. 

2.  Mabbiagb  ^ss>e2 — ^Annxtuosnt — Counsel  Fees. 

In  action  to  annul  a  ceremonial  marriage,  the  power,  if  it  exists,  to 
award  counsel  fees  to  the  wife  to  prosecute  appeal  from  Interlocutory 
judgment,  is  not  statutory,  but  incidental,  and  within  the  court's  sound 
discretion. 

[Bd.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  %  137 ;   Dea  Dig. 

3.  Mabbiagb  ^3»62 — ^Annulmbnt— Counsel  Fees. 

Without  cogent  proof  of  merit,  such  an  award  cannot  be  sustained. 
[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  %  137 ;  Dec  Dig. 
<9=»62.] 

Appeal  from  Special  Term,  Kings  County. 

Suit  bjr  William  C.  Tiedeman  against  Lillian  M.  Tiedeman.  Inter- 
locutory judgment  for  plaintiff.  From  an  order  granting  defendant's 
motion  to  be  awarded  counsel  fees  to  prosecute  an  appeal,  plaintiff  ap- 
peals.   Reversed,  and  motion  denied. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Adolphus  D.  Pape,  of  New  York  City  (John  M.  O'Neill,  of  Brook- 
lyn, on  the  brief),  for  appellant. 

J.  T.  Goldberg,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff  obtained  an  interlocutory  judgment 
declaring  the  marriage  contract  between  him  and  the  defendant  void 
and  annulling  the  marriage.  94  Misc.  Rep.  449,  157  N.  Y.  Supp.  1101. 
The  cause  is  that  her  prior  marriage  with  another  man  was  in  force 
at  the  time  of  the  ceremony.  Final  judgment  has  not  been  entered. 
The  time  fixed  for  its  entry  by  section  1774  of  the  Code  of  Civil  Proce- 
dure has  not  arrived.  Her  attorney  avers  she  has  instructed  him  to  ap- 
peal from  the  interlocutory  judgment.  She  says  she  is  without  funds 
to  prosecute  the  appeal.  She  moved  for  counsel  fee  for  that  purpose. 
From  the  order  granting  that  motion  this  appeal  is  taken. 

[1,2]  Were  the  final  judgment  entered,  the  application  would  be 
baseless.  Lake  v.  Lake,  194  N.  Y.  179,  87  N.  E.  87.  It  is  not  now  nec- 
essary to  determine  the  power  of  the  court  tp  make  the  award  to  prose- 
cute an  appeal  from  the  interlocutory  judgment.  In  an  action  to  an- 
nul a  ceremonial  marriage,  the  power,  if  its  exists,  is  not  statutory,  but 
incidental.  It  is  to  be  exercised  as  a  matter  of  sound  discretion.  Hig- 
gins  V.  Sharp,  164  N.  Y.  4,  58  N.  E.  9. 

[8]  Assuming  that  an  appeal  lies  to  this  court  from  the  interlocutory 
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judgment,  we  do  not  deem  it  proper,  without  cogent  proof  of  merit,  to 
award  counsel  fee  to  prosecute  such  an  appeal.    There  is  no  such  proof 
in  the  moving  papers. 
The  order  should  be  reversed,  and  motion  denied,  without  costs. 


(174  App.  Div.  523) 

CONBOX  V.  MATHEWS. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    July  28,  1916.) 

1.  Associations  ^=s>20(l) — Unincobpo bated  Assooiations — Action  bt  Tbbas- 

UBEB — Statute. 

Under  Code  Civ.  Proc.  §  1919,  touching  actions,  etc^  by  or  against  an 
association  of  seven  or  more  members,  the  treasurer  of  an  oninoorpo- 
rated  association  of  more  than  seven  members  can  maintain  an  action, 
if  the  members  could. 

[Ed.  Note.— For  other  cases,  see  Associations,  Cent  Dig.  %  36;  Dec. 
Dig.  «8=»20(1).] 

2.  COBPOBATioNs  ^S9506 — ^Mkmbkbship  Cobfo&ation — Bbcovbbt  of  Pbofebtt 

— Party  Plaintiff. 

Under  the  Membership  Corporations  Law  (Consol.  Laws,  c.  35),  the 
property  of  a  corporation,  having  groups  of  members  that  have  some- 
thing of  self-government,  belongs  to  the  corporation,  which  is  the  proper 
party  to  bring  an  action  against  the  treasurer,  or  one  of  the  groups,  for 
moneys  belonging  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1938-1970; 
Dec.  Dig.  <S=>506.] 

8.   COBPOBATIONS    ^=»514(1)— MSMBSBSHIP    COKPOBATION — BECOVEBT    OF    MON- 
EYS—COMPLAINT. 

In  an  action  by  a  membership  corporation,  composed  of  groups  of  mem- 
bers having  something  of  self-government,  against  the  treasurer  of  one 
of  such  groups,  to  recover  moneys  belonging  to  the  corporation,  if  the 
group  exists  pursuant  to  Benevolent  Orders  Law  (ConsoL  Laws,  c.  3)  {  2, 
the  complaint  should  show  it. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  SS  2052-2070; 
Dec.  Dig.  «=»514(1).] 

Appeal  from  Trial  Term,  Kings  County, 

Action  by  Mary  G.  Conboy,  as  treasurer,  etc.,  against  Julia  T.  Ma- 
thews. From  a  judgment  dismissing  the  complaint,  and  from  an  or- 
der, plaintiff  appeals.    Judgment  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

P.  H.  Fitzgerald,  of  Utica,  for  appellant. 

Francis  A.  McCloskey,  of  Brooklyn,  for  respondent. 

THOMAS,  J.  The  National  Order  of  the  Daughters  of  Isabella  is 
a  membership  corporation  under  the  laws  of  this  state,  and  has  subor- 
dinate branches,  called  "courts,"  one  of  which,  located  in  the  county  of 
Kings,  is  called  "Court  No.  57,  Our  Lady  of  Peace,"  which  is  alleged 
to  be  an  unincorporated  association  of  more  than  seven  persons.  The 
plaintiff  is  treasurer  of  the  court,  and  as  such  seeks  to  recover  from 
the  defendant  moneys  alleged  to  be  owned  by  the  court,  which  came  in- 
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to  her  hands  as  its  treasurer.  The  trial  court  decided  that  the  com- 
plaint did  not  state  a  cause  of  action,  and  dismissed  it. 

[1]  The  answer  alleges  that  the  corporation  has  classed  its  membeis 
in  courts,  of  which  Court  No.  57,  Our  Lady  of  Peace,  is  one,  but  de- 
nies that  such  court  is  an  unincorporated  association  of  more  than 
seven  persons,  although  the  answer  shows  that  the  court  has  more  than 
that  number,  and  denies  that  the  plaintiff  is  treasiu-er,  and  alleges  that 
under  a  by-law  of  the  corporation  the  board  of  trustees  of  the  corpo- 
ration is  entitled  to  receive  the  moneys  in  question.  The  by-law  is  not 
returned.  If  Court  No.  57  could  be  an  unincorporated  association  of 
more  than  seven  members,  the  plaintiff,  as  treasurer,  could  maintain 
the  action,  if  the  members  could  do  so.  Code  of  Civil  Procedure,  § 
1919.  This  court  is  not  even  advised  of  the  statute  under  which  the 
corporation  was  formed,  and  is  in  no  wise  informed  of  its  origin,  ex- 
cept that  it  is  a  membership  corporation  having  branches,  which  have 
.  their  own  officers.  With  that  single  clue,  the  power  of  a  membership 
corporation  to  ordain  subordinate  branches  may  be  examined. 

[2,  3]  The  appellant  does  not  indicate  any  provision  in  the  Member- 
ship Corporations  Law  that  confers  such  autliority,  and  I  do  not  discov- 
er it.  In  fact,  the  corporation  has  groups  of  members  that  have  some- 
thing of  self-government,  hut  how  amenable  to  the  corporation  does 
not  appear.  But  under  the  Membership  Corporations  Law  the  property 
of  the  corporation  belongs  to  it,  and  it  would  be  the  proper  party  to 
bring  this  action,  unless  the  plaintiff  shows  some  derivative  right,  which 
she  does  not.  If  Court  No.  57  exists  pursuant  to  Benevolent  Orders 
Law,  §  2,  the  complaint  should  show  it.  But  the  appellant  does  not  sug- 
gest that. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(174  App.  Dlv.  301) 

PEOPLE  V.  ADLER. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1916.) 

1.  Sunday  ^=»4 — Cbiminal  Offenses — "Performance  of  Labor." 

The  fact  that  accused  did  not  personally  labor  on  Sunday  held  no  de- 
fense to  a  prosecution  for  Sabbath  breaking,  under  Penal  Law  (Consol. 
Laws,  c.  40)  §  2143,  In  operating  his  factory,  where  he  was  present  at  the 
factory  and  engaged  In  overseeing  and  carrying  on  the  business  In  ex- 
actly the  same  manner  as  on  weekdays;  such  conduct  on  his  part  being 
the  "performance  of  labor,"  within  the  meaning  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Sunday,  Cent.  Dig.  I  4;  Dec.  Dig. 
«=>4.1 

2.  SxTNDAT  ^=»8 — ^Violation  of  Sunday  Law — Unlawful  Labor. 

Under  Penal  Law,  §  2144,  providing  it  shaU  be  a  sufficient  defense  to 
a  prosecution  for  Sabbath  breaking,  under  section  2143,  that  defendant 
uniformly  keeps  another  day  of  the  week  as  holy  time,  and  that  the  work 
complained  of  was  done  in  such  manner  as  not  to  interrupt  or  disturb 
other  persons  in  the  observance  of  Sunday,  ?Mld,  the  fact  that  defendant 
keeps  Saturday  as  holy  time  was  no  defense  to  a  prosecution  for  operat- 
ing a  factory  so  noisily  as  to  disturb  other  persons  In  the  immediate 
vicinity. 

[Ed.  Note. — For  other  cases,  see  Sunday,  Cent  Dig.  {  21;    Dec.  Dig. 
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3.  iNDIOTkENT   AND   II7T0RMATZ0N   ^=»108— BEQUISITES^SUBPLUaAOB— BDTEB- 

BNCE  TO  Statute. 

An  Information  charging  that  defendant  publicly  conducted  a  shoe  fac- 
tory on  Sunday,  using  both  machinery  and  individual  labor,  is  complete, 
without  the  addition  of  the  words  **ln  violation  of'  Penal  Law,  |  2143, 
which  are  mere  surplusage,  not  prejudicial  to  the  defendant,  and  not 
binding  on  the  prosecution. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §§  284,  285;   Dec  Dig.  <g=»108.1 

4.  Indictment  and  Information  ^=»108 — Befebenob  to  Statute — Sunday 

Law — Unlawful  Labor. 

In  a  prosecution  for  Sabbath  breaking,  in  violation  of  Penal  Law,  { 
2143,  Tield,  defendant  could  be  convicted  of  unlawfully  operating  a  fac- 
tory in  violation  of  Penal  liaw,  §  2146;  the  additional  allegations  of  the 
section  of  the  statute  being  nonprejudicial  surplusage  which  may  be  dis- 
regarded. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  |§  284,  285;  Dec.  Dig.  <8=s>108.] 

5.  Sunday  <»8 — ^Labob — Criminal  Proseoutions—Defbnsbs. 

The  provisions  of  Penal  Law,  §  2144,  providing  that  servile  labor  od 
Sunday,  prohibited  by  section  2143,  may  be  justified,  where  the  accused 
keeps  another  day  of  the  week  holy,  is  no  defense  to  a  prosecution  un- 
der section  214G  for  conducting  on  Sunday  trades,  manufactures,  or  agri- 
cultural or  mechanical  employments. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent  Dig.  i  21;  Dec.  Dig. 
^=s>8.1 

Appeal  from  Court  of  Special  Sessions  of  the  City  of  New  York. 

Joseph  Adler  was  convicted  of  Sabbath  breaking,  in  violation  of  Pe- 
nal Law,  §  2143,  and  he  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Isaac  Siegmeister,  of  Brooklyn,  for  appellant. 
Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brookl]^  (Harry  E.  Lewis, 
Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

RICH,  J.  The  defendant  is  the  proprietor  of  a  factory  for  manufac- 
turing boots  and  shoes  on  Atlantic  avenue  in  the  borough  of  Brook- 
l)m.  On  April  10,  1916,  an  information  was  presented  to  a  Magis- 
trate's Court  in  said  borough,  in  which  appellant  was  charged  with  hav- 
ing, on  Sunday,  April  9,  1916,  at  his  said  place  of  business,  publicly 
conducted  "a  shoe  factory  by  having  the  madiines  in  operation,  and  the 
operators  working,  thereby  making  a  loud  noise,  so  as  to  interfere  with 
the  repose  and  religious  liberty  of  the  community,  contrary  to  and  in 
violation  of  the  statute  in  such  case  made  and  provided,  in  violation  of 
section  2143,  Penal  Law."  The  defendant  was  arrested,  and  upon  his 
trial  all  of  the  elements  constituting  a  violation  of  section  2143  of  the 
Penal  Law  were  proven  without  contradiction. 

f  1  ]  The  defendant  testified  that  he  never  operated  his  factory  on 
Saturday,  which  day  he  observed  as  his  Sabbath,  but  kept  his  factory 
open  and  running  on  Sundays.  He  was  convicted,  and  now  contends 
that  it  was  not  proven  that  he  personally  "labored"  on  Sunday,  April 
9th.    This  contention  is  without  merit.    Concededly  he  was  present 
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at  the  factory  and  ei^^^fed  in  ovetseeing  and  carrying  on  his  business, 
exactly  the  same  as  on  weekdays,  and  this  is  sufficient  to  bring  him 
within  the  prohibition  of  the  statute.  Conducting,  overseeing,  and  car* 
rying  on  of  his  business,  in  all  its  details,  was  engaging  in  and  perform- 
ance of  "labor,"  within  the  mining  of  that  word  as  used  in  section 
2143  of  the  Penal  Law. 

[2]  He  further  contends  that,  inasmuch  as  he  uniformly  kept  Satur- 
days  as  holy  time,  and  closed  his  factory  and  did  not  labor  on  Satur- 
days, he  could  not,  because  of  the  provisions  of  section  2144  of  the 
Penal  Law,  be  legally  convicted  of  the  offense  with  which  he  was 
charged ;  there  being  no  proof  "that  the  noises  complained  of  caused  a 
'serious  interruption  of  the  repose  and  religious  liberty  of  the  com* 
munity.'"    Section  2144  provides : 

"It  Is  a  snfflcient  defense  to  a  prosecution  for  work  or  labor  on  the  first 
day  of  the  week  that  the  def Aidant  uniformly  keeps  another  day  of  the  week 
as  holy  time,  and  does  not  labor  on  that  day,  and  that  the  labor  complained 
of  was  done  in  snch  manner  as  not  to  interrupt  or  disturb  other  persons  in 
observing  the  first  day  of  the  week  as  holy  time." 

The  answer  to  that  contention  is  that  two  witnesses  living  in  the  im- 
mediate vicinity  of  the  factory  testified  that  they  were  disturbed  and 
annoyed  by  the  manner  in  which  the  work  was  done  on  Sundays,  be- 
cause of  the  noise  arising  therefrom,  and  that  there  was  a  Sunday  sdiool 
in  the  immediate  vicinity.  It  was  incumbent  on  the  defendant,  in  order 
to  bring  himself  within  the  exception  contained  in  section  2144,  not  only 
to  show  that  he  uniformly  keeps  another  day  of  the  week  as  holy  time 
and  does  not  labor  on  such  days,  but  he  must  go  further  and  prove  that 
the  labor  complained  of  was  done  in  such  manner  as  not  to  interrupt 
or  disturb  other  persons  in  observing  the  first  day  of  the  week  as  holy 
time. 

[8,  4]  There  is  another  reason  why  the  appellant  cannot  succeed  on 
this  appeal.  The  information  does  not  charge  the  defendant  with  per- 
forming servile  labor  on  Sunday.  On  the  contrary,  it  charges  him  with 
having  publicly  conducted  a  shoe  factory  on  Sunday,  using  in  the  op* 
eration  both  machinery  and  individual  labor,  which  is  a  violation  of  sec- 
tion 2146  of  the  Penal  Law,  which  prohibits  "all  trades,  manufactures, 
agricultural  or  mechanical  employments  upon  the  first  day  of  the 
week,"  except  works  of  necessity.  The  information  charges  an  offense, 
so  conducted  as  to  interfere  with  the  "repose  and  religious  liberty  of  the 
community,"  contrary  to  and  in  violation  of  the  statute  in  such  case 
made  and  provided,  and  is  complete  without  the  addition  of  the  words 
"in  violation  of  section  2143,  Penal  Law,"  which  may  be  disregarded  as 
surplusage.  The  addition  of  these  words  did  not  prejudice  the  defend- 
ant, as  the  facts  are  fully  and  correctly  charged,  under  either  section 
constituting  "Sabbath  breaking."  The  defendant  was  advised  of  the  acts 
relied  upon  to  constitute  the  alleged  "violation  of  the  statute,"  and  the 
tmnecessary  designation  of  the  section  did  not  limit  the  prosecution  to 
the  acts  therein  stated. 

[B]  The  acts  prohibited  by  section  2146,  as  charged  in  the  informa- 
tion, were  proven,  and  the  provisions  of  section  2144  have  no  applica- 
tion to  such  offense.    They  have  reference  only  to  the  servile  labor 
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specified  in  section  2143,  and  constitute  no  defense  to  the  oflFense  of 
conducting  on  Sunday  "trades,  manufactures,  agricultural  or  mechani- 
cal employments,"  prohibited  by  section  2146.  Anonymous,  12  Abb. 
N.  C.  455;  Commonwealth  v.  Has,  122  Mass.  40;  Commonwealth  v. 
Kirshen,  194  Mass.  151,  80  N.  E.  2;  Commonwealth  v.  Starr,  144 
Mass.  359,  11  N.  E.  533. 

The  judgment  of  conviction  of  the  Court  of  Special  Sessions  is  af- 
firmed.   All  concur. 


<174  App.  Div.  478) 

ANDREWS  V.  PIEBSON,  Village  President,  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    July  28,  1916.) 

1.  Constitutional  Law  «=»63(2)— Delegation  op  Poweb — Power  of  I^o- 

islatube. 

Unless  otherwise  provided  by  the  Consntutlon,  the  Legislatore  may 
leave  to  a  town  board  or  to  the  board  of  supervisors  the  power  to  vote, 
during  an  incumbent's  official  term,  a  change  of  the  official's  compensatlOD 
from  the  fee  sjnstem  to  a  fixed  salary. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {|  109, 
111,  112,  114;  Dec  Dig.  <©=»63(2).] 

2.  Officebs  ^==>100(2)— Compensation — ^Increase  During  Tebu. 

Under  Village  Law  (Consol.  Laws,  c.  64)  §  184,  providing  that  the  board 
of  trustees  o^  a  village  may  determine  that  the  police  Justice  shaU  be 
paid  a  salary,  Instead  of  fees,  and  fix  the  amount,  but  that  such  salary 
shaU  not  be  increased  or  diminished  during  his  term  of  office,  where,  by 
vote  of  the  board  of  trustees  of  a  village  of  December  12,  1911,  the  of- 
fice of  police  Justice  had  attached  to  it  a  monthly  salary  of  $55  on  the  Ist 
of  January,  and  during  the  four  days  before  a  meeting,  on  January  4, 
1916,  of  the  board  of  trustees,  which  voted  that  the  Justice's  salary  should 
be  $1,000  a  year,  the  attempted  raise  was  invalid,  though  the  Justice's  sal- 
ary at  the  rate  of  $55  a  month  was  not  payable  untU  the  end  of  January. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  %  154;  Dec.  Dig. 
«=>100(2).] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  George  C.  Andrews  against  Frank  R.  Pierson,  as  Presi- 
dent of  the  Village  of  Tarrytown,  and  others.  From  a  judgment  en- 
j'oining  defendants  from  pa3ring  a  codefendant,  a  police  justice,  any 
salary  in  excess  of  $660  per  annum,  etc.,  defendants  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Clarence  S.  Davison  and  Hugh  A.  Thornton,  both  of  Tarrytown, 
for  appellants. 
George  C.  Andrews,  of  Tarr3rtown,  for  respondent. 

PUTNAM,  J.  This  is  a  taxpayer's  action,  under  Code  Civ.  Proc.  § 
1925,  to  test  the  legality  of  the  resolution  of  the  trustees  of  the  village 
of  Tarrytown  on  January  4,  1916,  by  which  they  voted  to  increase  the 
salary  of  defendant  William  B.  Moorhouse,  as  village  police  justice. 
Mr.  Moorhouse  had  been  elected  on  March  16,  1915,  to  take  office  on 
January  1st  following,  for  a  term  of  four  years.  His  official  oath 
was  on  March  22d,  and  on  December  21,  1915,  he  filed  the  required 
bond.     Under  a  resolution  of  the  village  trustees,  which  had  been 
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passed  December  12,  1911,  the  salary  of  the  police  justice  had  been 
fixed  at  $55  a  month  to  begin  January  1,  1912,  which  had  been  there- 
after paid  to  the  incumbent  of  the  office  of  police  justice.  On  Janu- 
ary 1,  1916,  Justice  Moorhouse  entered  on  his  new  official  term.  On 
January  4,  1916,  the  village  board  of  trustees  voted : 

"Resolved,  that  the  salary  of  the  poUce  justice  for  the  term  beginning  Jan- 
uary 1,  1916,  be  and  the  same  is  hereby  fixed  at  f  1,000  a  year,  to  be  paid  in 
the  same  manner  as  other  salaries  are  paid." 

The  Village  Law  (Consol.  Laws,  c.  64)  provides: 

"Sec.  184.  Compensation  of  ViOage  Police  Justice.  If  the  police  justice  of 
a  village  shall  not  be  paid  a  salary,  he  shall  be  entitled  to  receive  for  his 
services  the  same  fees  as  a  justice  of  the  peace  for  like  services,  to  be  paid  in 
like  manner,  except  that  his  fees  in  proceedings  on  account  of  violations  of 
the  village  ordinances  shall  be  paid  by  the  village.  The  board  of  trustees 
may  determine  that  the  police  justice  shall  be  paid  a  salary  instead  of  fees, 
and  may  fix  the  amount  thereof,  and  such  salary  shall  not  be  increased  or  di- 
minished during  his  term  of  office." 

[1]  Counsel  point  out  that  this  Umit  on  the  power  of  the  village 
does  not  designate  the  time  when  the  salary  is  tq  be  fixed,  or  even 
prescribe  that  this  shall  be  done  before  the.  beginning  of  the  official 
term,  as  is  often  inserted  in  such  enactments  (see  Laws  1881,  c.  557) ; 
likewise  are  cited  statutes  defining  the  minimum  period  before  be- 
ginning of  the  term,  when  the  salary  shall  be  fixed  (Laws  1875,  c.  461 ; 
Laws  1877,  c.  436,  §  5).  From  which  it  is  suggested  that  the  village 
might  fix  this  salary  after  the  term  began,  if  such  increase  was  passed 
before  any  salary  payments  for  that  term  had  been  actually  made.  Acts 
changing  official  compensation  from  fee  system  to  a  fixed  salary  are 
also  referred  to,  where  the  Legislature  leaves  to  the  town  board,  or  to 
the  board  of  supervisors,  to  vote  such  change  during  the  incumbent's 
official  term.  County  Law  (Consol.  Laws,  c.  11)  §  12;  L.  1915,  c. 
11,  adding  section  107a  to  the  Town  Law  (Consol.  Laws,  c.  62).  Un- 
less otherwise  provided  by  the  Constitution,  this  is  clearly  within  the 
power  of  the  Legislature.    1  Dillon,  Mun.  Corp.  §  423. 

[2]  So  long,  however,  as  the  vote  of  December  12,  1911,  remained 
in  force,  the  office  of  village  police  justice  had  attached  to  it  the 
monthly  salary  of  $55,  which  remained  the  law  of  that  village  until 
repealed  or  lawfully  amended,  and  warranted  the  payment  of  this 
salary  to  successive  incumbents  of  the  office  of  police  justice.  People 
ex  rel.  Woods  v.  Crissey,  91  N.  Y.  616.  Hence  on  the  1st  of  Janu- 
ary, and  during  the  four  days  before  this  meeting.  Justice  Moorhouse's 
legal  salary  was  at  the  rate  of  $55  per  month,  even  if  not  payable  un- 
til the  end  of  January.  Therefore  this  attempted  raise  to  $1,000  a 
year,  voted  on  January  4th,  was  an  increase  during  the  term  of  office, 
contrary  to  the  prohibition  of  Village  Law,  §  184.  Ries  v.  West  New 
York,  79  N.J.  Law,  164,  74  Atl.  337;  Lowry  v.  City  of  Lexington, 
113  Ky.  763,  68  S.  W.  1109;  Devers  v.  York  City,  150  Pa.  208,  24 
Atl.  668;  1  Dillon,  Mun.  Corp.  §  424n.  Such  increase  of  judicial  sal- 
ary would  be  a  waste  and  injury  to  the  funds  and  property  of  the 
village  of  Tarrytown,  which  may  be  redressed  by  taxpayer's  suit  un- 
der Code  Civ.  Proc,  §  1925. 

I  advise,  therefore,  to  affirm  the  judgment,  with  costs.    All  concur. 
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(174  App.  Div.  403) 

DOLLARD  et  aL  ▼.  WHOWBLIi. 

(Supreme  Court,  Appellate  Dlylsion,  Second  Department.    July  28,  1916.) 

CoTSNANTs  «=»103(2) — Restbictions — "Detached  Dwelling  House." 

A  20-famil7  apartment  house,  with  a  flat  roof,  about  46  feet  high,  with 

the  usual  improvements,  cannot  be  deemed  "a  detached  dwelling  house 

constructed  for  one  family  only." 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent  Dig.  §  169;  Dec  Dig. 

«=»103(2). 
For  other  deflnitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Dwelling  House.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Albert  H.  DoUard,  and  another,  against  Charles  E.  Who- 
well,  Jr.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Judg- 
ment affirmed. 

Defendant  appeals  from  a  Judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  July  16,  1915,  on  the  decision  of 
the  Special  Term  in  favor  of  the  plaintiff  West,  restraining  defendant  from 
erecting  an  apartment  house  upon  premises  on  the  westerly  side  of  Ocean 
avenue,  Brooklyn.  The  court  found  that  the  proposed  building  would  be 
violative  of  a  restrictive  covenant  which  applied  to  this  and  other  premises 
in  the  section  of  Flatbush  known  as  Beverly  Square.  In  1898  the  lands  were 
already  restricted  against  nuisances.  On  November  10,  1898,  Mr.  Delbert  H. 
Decker  was  owner  of  an  area  between  14  and  15  acres,  extending  from  Ocean 
avenue  westward  to  the  line  of  the  Brighton  Beach  Railroad,  and  northerly 
from  Cortelyou  road.  He  then  filed  a  map  of  this  proposed  improvement, 
on  which  appeared  a  system  of  projected  streets  and  avenues,  which  were 
thereafter  laid  out  and  graded,  with  curbs  and  sidewalks.  Before  conveying 
any  land,  a  further  series  of  restrictive  covenants  were  adopted,  and  were  in- 
serted in  all  conveyances  of  every  lot  or  parcel  conveyed.  The  terms  of  such 
covenant  here  material  are  against  erecting  ''any  building  except  a  detached 
dwelling  house  or  a  church,  and  that  said  house  shall  be  constructed  for  one 
family  only,  shall  have  a  cellar,  and  shall  be  not  less  than  two  stories  in 
height,  and  shall  cost  not  less  than  $3,500  on  East  Sixteenth  street  and  not 
less  than  $4,000  on  all  other  streets  of  Beverly  Square,  and  that  none  of  the 
above-mentioned  buildings  shall  have  a  roof  of  the  character  or  description 
known  as  a  flat  roof."  This  covenant  was  to  run  with  the  land  and  con- 
tinue until  January  1,  1925.  In  the  area  thus  restricted,  detached  one-family 
private  residences  have  been  erected,  some  having  a  value  up  to  $25,000,  and 
are  generally  occupied  by  the  owners  themselves.  At  the  easterly  end  of  this 
restricted  area  are  three  parcels  extending  along  Ocean  avenue,  a  wide  thor- 
oughfare, where,  in  other  blocks,  apartment  houses  have  been  built. 

Defendant,  in  1912,  purchased  four  lots  in  the  area  of  these  restrictions, 
which  together  form  a  parcel  fronting  100  feet  on  Ocean  avenue,  with  a 
depth  of  ISO  feet  4  inches.  In  July,  1913,  defendant  filed  in  the  bureau  of 
buildings  of  the  borough  of  Brooklyn  plans  and  specifications  for  an  apart- 
ment building  on  the  parcel,  four  stories  (about  46  feet)  high,  with  a  fiat 
roof,  designed  for  the  separate  residences  of  20  families,  with  the  usual  im- 
provements of  a  modern  apartment  house.  This  proposed  building  would  ex- 
tend to  within  about  11  feet  of  the  rear  of  defendant's  lot,  and  to  be  within 
about  20  feet  from  the  adjoining  property  at  the  side.  Such  proposed  struc- 
ture would  be  within  about  75  feet  of  the  plaintiff's  residential  property. 

After  a  trial,  the  court  at  Special  Term  enjoined  the  erection  of  this  build- 
ing as  a  breach  of  such  restriction^  By  the  Judgment  defendant  was  re- 
strained, until  the  1st  day  of  January,  1925,  from  erecting  or  permitting  to 
be  erected  upon  this  property  "any  building  except  a  church  or  a  detached 
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dwelling  house  constructed  for  one  family  only,  and  not  less  than  two  stories 
In  height,  with  a  cellar,  and  costing  not  less  than  $4,000."  Defendant  ap- 
pealed to  this  court 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Michael  J.  Joyce,  of  New  York  City  (Almeth  W.  Hoff,  of  New 
York  City,  on  the  brief),  for  appellant. 

Henry  M.  Dater,  of  Brooklyn  (James  O.  Miller,  of  Brooklyn,  on 
the  brief),  for  respondents. 

PUTNAM,  J.  It  is  now  settled  that  such  a  20-family  apartment 
as  defendant  proposed  building  cannot  be  deemed  "a  detached  dwell- 
ing house  constructed  for  one  family  only."  The  purpose  of  these 
larger  buildings  is  to  accontmiodate  several  families,  forming  what 
Chancellor  McGill  called  "a  community  house."  Skillraan  v.  Sma- 
theurst  (1898),  57  N.  J.  Eq.  1,  40  Atl.  855 ;  see  Rogers'  v.  Hosegood 
[1902],  2  Chan.  388.  Reformed  P.  D.  Church  v.  M.  A.  Bldg.  Co.,  214 
N.  Y.  268,  108  N.  E.  444,  held  the  term  "dwelling  house"  in  the  Mur- 
ray Hill  restrictions  in  Manhattan  permitted  an  apartment  house.  But 
Judge  Hiscock  there  pointed  out  (214  N.  Y.  273,  108  N.  E.  444)  that  if 
the  covenant  had  said  private  dwellirig  house,  meaning  a  building  de- 
signed for  occupation  by  "one  family  only,"  it  doubtless  would  exclude 
an  apartment  house.  See,  also,  Allen  v.  Barrett,  213  Mass.  36,  99  N. 
E.  575,  Ann.  Cas.  1913E,  820. 

Appellant,  however,  contends  that  in  Brookl)n3,  in  1898,  the  term 
"dwelling  house"  was  used  as.  opposed  to  a  tenement  house,  and  that, 
in  framing  the  terms  of  this  covenant,  the  type  of  large  and  luxurious 
apartments  was  not  in  mind.  The  proofs,  however,  show  that  such 
apartment  houses  were  then  well  known,  and  indeed  that  the  object 
of  this  covenant  was  to  exclude  such  buildings  from  within  this  area. 

The  point  is  also  made  that  the  neighborhood  has  suffered  such 
changes  that  it  would  now  be  inequitable  to  enforce  the  covenant.  The 
Brighton  Beach  railroad  tracks  have  since  been  depressed,  and  its  right 
of  way  spanned  by  attractive  bridges,  and  in  other  respects  the  residen- 
tial character  of  the  vicinage,  especially  to  the  north,  has  advanced  since 
1898,  showing  a  progress  the  reverse  of.  that  in  Trustees  of  Columbia 
College  V.  Thacher,  87  N.  Y.  311,  41  Am.  Rep.  365,  where  elevated 
roads  had  invaded  the  streets.  It  is  true  that  apartment  houses  have 
been  going  up  in  the  surrounding  streets,  but  this  circumstance  rather 
tends  to  support  the  owners  in  Beverly  Square  in  setting  a  higher  val- 
ue upon  the  security  of  their  restrictions,  which  have  still  9  years  to 
continue.    Thompson  v.  Diller,  161  App.  Div.  98,  146  N.  Y.  Supp.  438. 

Finally,  if  it  be  conceded  that  these  restrictions  may  now  fit  the  lots 
in  the  midst  of  Beverly  Square,  such  as  those  on  East  Sixteenth,  Sev- 
enteenth, Eighteenth,  and  Nineteenth  streets,  it  is  argued  that  Ocean 
avenue,  where  on  both  sides  large  apartment  houses  are  becoming 
more  frequent,  should  be  relieved  from  this  covenant,  so  that  the  com- 
paratively short  frontage  on  the  west  side  of  Ocean  avenue,  acquired 
by  defendant,  might  to  advantage  now  yield  its  private  residence  chajf- 
acter,  and  be  given  up  to  more  profitable  apartment  buildings. 
160N.Y.S.--35 
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However,  this  would  treat  independently  one  portion  of  such  a  com- 
mon building  scheme,  and  fail  to  regard  the  mutual  benefits  from  such 
a  common  general  restriction  for  the  greater  privacy  of  the  neighbor- 
hood. As  was  well  said  by  Justice  Kelby,  the  court  cannot  thus  decree 
a  radical  change  in  one  side  of  this  restricted  area,  "to  the  clear  dam- 
age of  the  residents  who  have  kept  the  faith  of  this  covenant  implicitly." 

I  advise  that  this  judgment  be  affirmed,  with  costs.    All  concur. 


(96  Misc.  Rep.  462)  . 

BUFFALO  CREEK  R.  CO.   et  al.,  v.  NEW  YORK  CENT.  R.  CO. 

(Supreme  Court,  Special  Term,  Erie  County.    August,  1916.) 

1.  RAILB04.DS  ^=s>91(6) — Right  to  Cross  Track — Grant. 

Where  a  railroad  with  two  tracks  granted  other  roads  "the  right  to 
cross  the  right  of  way  and  railroad  of  the  party  of  the  first  part,"  the 
grant  of  the  right  to  cross  did  not  carry  with  it  the  right  permanently  to 
compel  the  railroad  to  maintain  its  then  manner  of  conducting  its  busi- 
ness at  the  crossing  point,  over  two  tracks  only,  so  that  Its  building  a 
third  track  might  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  (  257;  Dec.  Dig. 
«=»91(6).] 

2.  Railroads  <$=5>89— "New  Railroad"— -"Steam  Railroad  Hereafter  Con- 

structed"— Statute. 

Where  a  double-track  railroad  has  been  in  operation  for  more  than  50 
years,  since  1891  being  intersected  by  another  double-track  road,  the  lay- 
ing of  a  third  track  for  switching  and  other  purposes,  by  the  side  and 
but  a  few  feet  from  the  westerly  of  the  two  tracks  upon  the  first  road's 
right  of  way,  does  not  make  such  third  track  a  "new  railroad,"  within 
Railroad  Law  (Consol.  Laws,  c.  49)  §  22,  relating  to  intersections  of  roads, 
or  a  "steam  railroad  hereafter  constructed,"  within  section  98 ;  the  term 
"railroad,"  as  used  in  the  statute,  meaning  the  tracks  on  a  single  right 
of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §|  234r-239 ;  Dec. 
Dig.  <S=»89.] 

Action  by  the  Buffaro  Creek  Railroad  Company  and  others  against 
the  New  York  Central  Railroad  Company.  On  motion  by  plaintiffs 
for  an  injunction.     Motion  denied. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo,  for  plaintiffs. 
Maurice  C.  Spratt,  of  Buffalo,  for  defendant. 

BROWN,  J.  In  1891  the  predecessor  in  interest  of  the  defendant, 
by  an  instrument  in  which  it  was  the  first  party,  granted  to  the  plain- 
tiffs and  their  predecessor  in  interest  "the  right  to  cross  the  right  of 
way  and  railroad  of  the  party  of  the  first  part  with  two  railroad  tracks 
in  the  city  of  Buffalo,  N.  Y.,  *  *  *  and  to  maintain  and  operate 
its  double-track  railroad  over  said  crossing."  Such  railroad  tracks 
of  the  plaintiffs  were  thereafter  constructed,  crossing  the  two  main 
line  railroad  tracks,  the  railroad,  and  the  right  of  way  of  the  defend- 
ant at  grade,  and  both  railroads  have  operated  their  respective  trains 
and  traffic  over  such  crossing  for  25  years,  under  agreements  relative 
to  maintenance  an4  expense  gf  operation.    The  defendant  contemplates 
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the  laying  of  a  third  track  for  switching  and  other  purposes  on  the 
westerly  side  of  its  right  of  way,  adjoining  the  two  main  line  tracks, 
crossing  and  intersecting  the  two  tracks  of  the  plaintiffs. 

The  plaintiffs  ask  for  a  temporary  injunction  restraining  the  con- 
struction of  this  third  track  by  the  defendant,  upon  the  grounds: 

First.  That  in  and  by  the  terms  of  the  grant  the  defendant's  prede- 
cessor conveyed  to  the  plaintiffs  a  dominant  easement,  not  to  be  inter- 
fered with  or  encroached  upon  by  any  additional  tracks  upon  defend- 
ant's right  of  way,  and  that  plaintiffs  now  own  by  virtue  of  the  grant 
the  exclusive  right  to  perpetually  occupy  all  of  defendant's  right  of 
way  for  railroad  crossing  purposes  where  plaintiff's  rails  are  laid, 
except  that  part  thereof  where  defendant's  two  main  line  tracks  are 
laid;  that  defendant  cannot  take  possession  of  or  use  for  railroad 
purposes  any  part  of  its  right  of  way  that  is  now  occupied  by  plain- 
tiffs' two  tracks,  except  that  part  occupied  by  its  two  main  line  tracks ; 
Ithat  the  plaintiffs  have  a  vested  right  to  cross  defendant's  right  of 
way  and. railroad  with  only  two  trades  of  the  defendant  thereon;  and 
that  the  laying  of  a  third  track  would  be  a  violation  of  its  property 
rights  and  a  denial  of  its  right  of  enjoyment  thereof. 

[1]  The'  difficulty  with  this  claim  of  permanent  injury  to  plaintiffs' 
rights  in  the  crossing  is  that  the  grant  does  not  assume  to  convey  any 
interest  in  the  fee ;  it  is  a  grant  of  a  right  to  cross.  The  grant  is  silent 
as  to  the  defendant's  right  of  way  being  thereafter  solely  occupied  and 
used  as  it  was  at  the  time  of  the  grant.  While  it  is  true  that  defend- 
ant had  only  two  tracks  along  its  right  of  way  at  the  crossing  point 
at  the  time  the  grant  was  made,  the  grant  does  not  contain  any  restric- 
tions upon  the  defendant's  placing  additional  tracks  upon  its  right  of 
way.  It  is  not  believed  that  the  grant  of  the  right  to  cross  carried 
with  it  the  right  to  permanently  compel  the  defendant  to  maintain  its 
then  manner  of  conducting  its  business  at  the  crossing  point.  The 
right  of  the  plaintiff  to  prevent  the  laying  of  a  third  track  at  the 
crossing  point,  under  the  grant  of  the  right  to  cross,  by  reason  of  the 
fact  that  at  the  time  of  the  grant  defendant  had  only  two  tracks  on  its 
right  of  way,  is  no  more  reasonable  than  would  be  a  claim  that  de- 
fendant could  be  prevented  from  running  100  trains  a  day  over  the 
crossing  because  at  the  time  of  the  grant  it  ran  only  20  trains  a  day. 
If  it  be  true  that  at  the  time  of  the  grant  defendant  ran  only  20  trains 
a  day  over  its  two  tracks,  did  plaintiffs  obtain  by  the  grant  the  vested 
right  to  cross  defendant's  right  of  way  with  only  20  trains  a  day  on 
defendant's  tracks?  Upon  such  an  assumption,  could  plaintiffs  com- 
pel defendant  to  restrict  the  number  of  its  trains  to  20  a  day?  It 
would  seem  that  one  argument  is  as  sound  as  the  other.  It  cannot 
be  assurtied  that  the  grant  of  the  right  to  cross  conveyed  to  the  plain- 
tiffs the  exclusive  right  to  permanently  occupy  all  of  defendant's  right 
of  way  (outside  of  defendant's  two  main  line  tracks)  that  is  covered 
by  plaintiffs'  two  tracks.  The  language  of  the  grant  does  not  permit 
of  such  assumption.  It  is  believed  that  the  defendant,  by  the  grant 
to  the  plaintiffs,  did  not  deprive  itself  of  the  privilege  of  occupying  its 
right  of  way  for  railroad  purposes  other  than  as  then  occupied,  but 
did  grant  plaintiffs  simply  the  right  to  cross  its  right  of  way  and 
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railroad  with  two  tracks.  No  vested  property  rights  of  the  plain- 
tiifs  will  be  injured  or  destroyed,  by  the  laying  of  the  third  track  by 
the  defendant  and  the  operation  of  trains  thereon  over  the  crossing, 
that  can  be  prevented  only  by  an  injunction.  For  whatever  damage 
may  be  occasioned  by  defendant's  contemplated  act  the  plaintiffs  have 
an  adequate  remedy  at  law. 

[2]  Second.  Section  22  of  the  Railroad  Law  (Consol.  Laws,  c.  49) 
provides : 

"Eyery  railroad  corporation  whose  road  is  or  shall  be  Intersected  by  any 
new  railroad,  shall  unite  with  the  corporation  owning  such  new  railroad 
in  forming  the  necessary  intersections  and  connections,  and  grant  •  «  « 
facilities  therefor.  If  the  two  corporations  cannot  agree  upon  the  amount 
of  compensation  to  be  made  therefor  or  upon  the  line  or  lines,  grade  or 
grades,  points  or  manner  of  such  intersections  and  connections,  the  same  shall 
be  ascertained  and  determined  by  commissioners  *  *  *  to  be  appointed  by 
the  court,  as  Is  provided  in  the  condemnation  law." 

Section  98  of  the  Railroad  Law  provides : 

"AU  steam  railroads  hereafter  constructed  across  the  tracks  of  any  other 
railroad  ♦  •  ♦  shall  be  above,  below,  or  at  grade  of  such  existing  rail- 
road as  the  public  service  commissioners  shall  determine,  and  such  commis- 
sioners shall  *  *  *  fix  the  proportion  of  expense  of  such  crossing  to  be 
paid  by  each  railroad." 

The  plaintiffs  allege  that  the  defendant  has  taken  no  steps  to  com- 
ply with  the  provisions  of  these  two  statutes,  and  ask  for  an  injunc- 
tion restraining  the  laying  of  the  third  track,  or  new  railroad,  until 
they  are  complied  with. 

It  is  not  believed  that  these  two  provisions  of  the  railroad  law  ap- 
ply to  the  case  at  bar.  The  defendant's  railroad  at  the  crossing  point 
has  been  in  operation  for  more  than  50  years.  It  has  consisted  of 
two  tracks,  a  double  track  railroad,  and  since  1891  has  been  inter- 
sected and  crossed  by  the  plaintiffs'  double  track  railroad.  Does  the 
laying  of  a  third  track  for  switching  and  other  purposes  by  the  side 
of,  and  but  a  few  feet  from,  the  westerly  of  the  two  tracks,  the  double 
tracks,  of  defendant's  railroad,  upon  ita  right  of  way,  constitute  and 
make  such  third  track  "a  new  railroad,"  within  section  22,  or  a  "steam 
railroad  hereafter  constructed,"  within  section  98,  of  the  Railroad 
Law  ?  If  it  does,  then  defendant  must  comply  with  those  provisions ; 
if  it  does  not,  then  defendant  need  not  comply  with  them.  It  is  true 
that  defendant  contemplates  intersecting  plaintiffs'  railroad  with  a 
new  track.  Is  such  new  track  a  new  railroad?  What  is  a  railroad? 
Is  each  track  of  the  defendant  a  separate  railroad  ?  Has  the  defend- 
ant now  at  this  crossing  two  railroads?  If  the  contemplated  additional 
third  track  is  to  be  held  to  be  a  new  railroad,  or  a  steam  railroad 
hereafter  constructed,  it  must  be  constructed  as  the  public  service 
commissioners  determine.  Is  it  possible  that  the  Legislature  intended 
by  these  enactments  that  this  third  or  additional  track  must  be  placed 
below  or  above  the  grade  of  the  plaintiffs'  tracks  as  the  public  service 
commissioners  might  determine?  If  each  track  on  defendant's  right 
of  way  constitutes  a  railroad,  the  possibility  exists  of  one  public  serv- 
ice commission  deciding  that  the  first  track  crossing  an  intersecting^ 
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railroad  must  be  below  grade,  of  another  commission  deciding  that 
a  second  track  must  cross  at  grade,  and  of  still  another  commission 
deciding  that  the  third  track  must  cross  above  grade.  Such  a  situa- 
tion is  too  imreasonable  to  find  its  authority  in  the  statute.  The  stat- 
ute does  not  contemplate  three  separate  railroads,  as  the  term  is  ordi- 
narily understood,  all  on  one  right  of  way.  It  would  seem  that  the 
term  "railroad,"  as  used  in  these  two  statutes  relative  to  the  cross- 
ing tracks,  and  as  used  elsewhere  in  the  Railroad  Law,  means  the 
tracks  that  are  or  may  be  on  the  right  of  way ;  that  all  the  tracks  on 
the  right  of  way  constitute  one  railroad.  The  word  "railroad''  is  a 
singular  noun ;  it  is  a  road  of  rails ;  it  is  a  road  of  one  or  more  rail 
tracks.  It  is  very  clear  that,  if  the  public  service  commissoners  were 
asked  to  determine  the  questions  provided  by  these  statutes  to  be  sub- 
mitted to  them,  they  would  of  necessity  hold  that  the  contemplated 
third  track  would  not  be  a  new  railroad,  or  a  steam  railroad  hereafter 
constructed,  for  the  reason  that  under  the  Public  Service  Commission 
Law  (ConsoL  Laws,  c  48)  the  proposed  third  track  would  be  a  part 
of  an  old  railroad,  not  a  new  railroad.    Section  2  of  that  law  reads : 

"The  term  'raUroad,*  when  used  in  this  act,  includes  every  railroad,  other 
than  a  street  railroad,  by  whatsoever  power  operated  for  pubUe  use  in  the 
conveyance  of  persons  or  property  for  compensation,  with  aU  bridges,  fer- 
ries, tunnels,  switches,  spurs,  tracks,  stations  and  terminal  facilities  of  every 
kind  used,  operated,  controlled  or  owned  by  or  In  connection  with  any  such 
raUroad." 

The  holding  must  be  that  the  additional  or  third  track  that  the  de- 
fendant purposes  to  lay  on  its  right  of  way  crossing  plaintiffs'  two 
tracks  will  not  be  a  new  railroad,  or  a  steam  railroad  hereafter  con- 
structed, within  the  terms  of  sections  22  and  98  of  the  Railroad  Law; 
that  those  sections  do  not  apply  to  the  defendant's  proposed  track. 

Motion  for  an  injunction  must  be  denied,  with  $10  costs. 


(96  Misc.  Rep.   501)  

DILLON  et  al.  v.  PAN-AMERICAN  THEATRICAL  CO.  et  al. 
(Supreme  Ck>urt,  Special  Term,  New  Tork  County.    August  1,  1916.) 

1.  CoBPOBATiONs  ^=»820(2) — Stoceholdebs'  Suit — ^Demand  on  Cobpobation. 

The  right  of  action  against  officers  of  a  theatrical  company,  who  on  its 
hehalf  contracted  with  the  Argentine  RepubUc  to  produce  in  the  United 
States  certain  moving  picture  films,  and  thereafter  conspired  to  use  sudi 
films  for  their  own  benefit,  belonged  to  the  theatrical  company,  and,  to 
enable  stockholders  to  sue  thereon  in  their  own  names,  they  must  show 
demand  on  the  board  of  directors  that  suit  be  brought  and  refusal  or 
unreasonable  neglect  to  proceed,  unless  the  directors  are  hostile  to  the 
stockholders,  or  in  some  way  concerned  in  the  transaction,  so  as  to  ren- 
der a  demand  useless. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  1427 ;  Dec 
Dig.  <d=»320(2).] 

2.  COBPOBATIONS  «=»32(K11)^Stockholdebs'  Suit — Assumption  as  to  Num- 

BEB  op  DiBSCTOBS. 

In  an  action  by  stockholders  in  a  corporation  against  officers  thereof 
for  conspiring  to  use  for  their  own  benefit  motion  picture  films  which  they 
had  secured  under  a  contract  made  for  the  company,  it  could  not  be  as- 
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Bumed,  from  the  fact  that  no  demand  upon  a  defendant  was  made  that 
an  action  be  brought  by  the  company,  that  he  was  not  a  director,  so  that 
the  board  consisted  of  only  four,  especially  where  there  was  evidence  thax 
there  were  other  stockholders  than  plalntUfs  and  the  other  two  defend- 
ants. 

[Ed.  Note. — ^For  other  cases,  see  CJorporatlons,  Cent.  Dig.  §  1437 ;  Dec. 
Dig.  «=»320(11).] 

3.  GoBPOBATioNS  ^s»320(ll) — Stogkholdebs'  Suit — ^Presumption  as  to  De- 

mand. 

In  an  action  by  stockholders  in  a  corporation  against  officers  thereof 
for  conspiring  to  use  for  their  own  benefit  motion  plcturo  films  which 
they  had  secured  under  a  contract  made  for  the  company,  in  the  absence 
of  proof  that  two  defendants,  directors,  controlled  a  majority  of  the  board 
in  their  alleged  scheme,  it  could  not  be  presumed  that  the  fifth  director 
was  hostile  to  plaintiffs'  contention,  so  that  plaintiffs*  demand  on  the  di- 
rectors that  the  corporation  bring  suit  would  have  been  useless. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {  1437 ;  Dec 
Dig.  «=»320(11).] 

4.  COBPOBATIONS  ^=»297 — GOVEBNINO  BODY — DiBECTOES. 

The  governing  body  of  corporations  in  New  York  is  the  board  of  di- 
rectors. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §S  1274-1291 ; 
Dec.  Dig.  «=»297.] 

5.  CoBPOBATiONs  «=»320(11)— Stookholdebs*  Suit — Assumption. 

In  an  action  by  stockholders  against  officers  for  conspiring  to  use  for 
their  own  benefit  motion  picture  films  which  they  had  secured  under  a 
contract  made  for  the  company,  where  plaintiffs  were  majority  stock- 
holders, and  a  fifth  director,  a  defendant,  was  not  charged  with  having 
participated  in  the  fraudulent  scheme,  it  could  not  fairly  be  assumed  that 
he  was  controlled  by  the  two  other  defendants,  directors,  so  that  plain- 
tiffs' demand  on  the  board  that  the  corporation  bring  suit  would  have 
been  useless. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  S  1437;  Dec. 
Dig.  <S=»320(11).] 

Action  by  Robert  S.  Dillon  and  another,  stockholders  of  the  Pan- 
American  Theatrical  Company,  against  the  Pan-American  Theatrical 
Company  and  others.    Complaint  dismissed. 

Henry  M.  V.  Connelly,  of  New  York  City,  for  plaintiffs. 
Steele  &  Otis,  of  New  York  City  (William  H.  Ford,  of  New  York 
City,  of  counsel),  for  the  defendants. 

GIEGERICH,  J.  The  action  is  brought  by  two  stockholders  of  the 
Pan-American  Theatrical  Company  against  that  company  and  certain 
of  its  officers  and  other  defendants  for  an  accounting,  for  the  appoint- 
ment of  a  receiver  of  the  company,  and  for  an  injunction. 

The  complaint,  among  other  things,  alleges  that  the  defendant  Chan- 
dler, on  behalf  of  the  said  company,  entered  into  an  agreement  with 
the  Argentine  Republic  whereby  that  government  agreed  to  pay  to 
the  company  $3,000,  and  the  company  agreed  to  produce  in  the  United 
States  certain  moving  picture  films,  showing  various  views  of  the  Ar- 
gentine country ;  that  six  certain  reels  of  moving  picture  films  were  de- 
livered to  the  defendant  Chandler  on  behalf  of  the  company  pursuant 
to  the  agreement;  that  the  defendants  Chandler,  Mason,  and  Sanders 
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conspired  to  use  the  films  for  their  own  benefit  in  fraud  of  the  com- 
pany's rights,  and  have  entered  into  a  contract  with  the  defendant  All 
Americas  Theatrical  Company  to  produce  said  pictures;  that  prior 
to  the  commencement  of  the  action  the  plaintiffs  demanded  of  the  de- 
fendants Pan-American  Theatrical  Company,  Carlisle  Mason,  as  presi- 
dent, and  Ray  Chandler,  as  vice  president,  thereof,  that  action  be 
brought  on  behalf  of  the  said  company  to  protect  its  rights  and  inter- 
ests and  title  to  the  said  six  reels  of  moving  picture  fihns ;  and  that  the 
said  demand  has  been  refused. 

The  answer  of  the  defendants  denies  the  allegatigns  of  the  com- 
plaint, except  the  formal  allegations  of  the  incorporation  of  the  Pan- 
American  Theatrical  Company  and  the  All  Americas  Theatrical  Com- 
pany. When  the  proofs  were  all  in  the  defendants  renewed  their  mo- 
tion to  dismiss  the  complaint  upon  the  ground,  among  others,  that  there 
was  no  evidence  that  a  demand  was  made  upon  the  Pan-American  The- 
atrical Company  to  bring  tiie  action  itself  and  that  it  refused  or  neglect- 
ed to  do  so.  Decision  was  reserved,  and  such  point  is  now  urged  with 
great  earnestness  by  the  defendants. 

[  1  ]  In  this  case  the  right  of  action,  if  any,  belongs  to  the  Pan-Amer- 
ican Theatrical  Company,  and,  in  order  to  enable  the  plaintiff  stock- 
holders to  sue  in  their  own  names,  it  is  essential  for  them  to  show  that 
they  demanded  of  its  board  of  directors  that  suit  be  brought  by  that 
company  to  obtain  the  relief  they  deem  themselves  entitled  to,  and 
that  such  board  refused  to  bring  such  suit,  or  unreasonably  neglected 
to  proceed  with  it,  tmless  it  is  shown  that  the  directors  were  hostile 
to  plaintiffs'  contention,  or  were  in  some  way  concerned  in  the  trans- 
action complained  of  so  as  to  render  a  demand  useless.  Dudley  v.  Ar- 
menia Ins.  Co.,  115  App.  Div.  380,  100  N.  Y.  Supp.  818;  Continental 
Securities  Co.  v.  Belmont,  206  N.  Y.  7,  99  N.  E.  138,  51  L.  R.  A.  (N. 
S.)  112,  Ann.  Cas.  1914A,  777. 

[2]  The  plaintiffs,  as  I  gather  from  the  brief  of  their  counsel,  claim 
that  their  case  comes  within  the  exception  to  the  rule  above  stated. 
The  evidence,  however,  fails  to  sustain  such  contention.  The  record 
is  barren  of  any  proof  as  to  the  number  of  persons  who  constituted  the 
board  of  directors  of  the  said  defendant  Pan-American  Theatrical  Com- 
pany during  the  period  in  suit.  The  case,  however,  was  tried  upon  the 
theory  that  there  were  five  directors,  and  according  to  the  defendants' 
main  brief  such  was  the  fact.  The  testimony  shows  that  the  plaintiff 
Dillon  was  a  director  and  the  treasurer  of  the  company,  that  the  plain- 
tiff Post  was  its  secretary  and  a  director,  the  defendant  Mason  was  the 
president  and  a  director,  the  defendant  Chandler  the  vice  president  and 
a  director,  and  the  defendant  Sanders  the  general  manager.  The  evi- 
dence further  shows  that  the  plaintiffs  own  or  control  in  the  aggregate 
more  than  a  majority  of  the  capital  stock  of  the  corporation. 

Although  it  was  assumed  by  the  plaintiflfs'  counsel  in  framing  ques- 
tions put  to  certain  witnesses  tfiat  the  defendant  Sanders  was  a  director 
of  the  company,  he  testified  that  he  never  was  a  director.  This  was 
not  contradicted,  and  the  fact  that  no  demand  upon  Sanders  that  an 
action  be  brought  by  the  company  is  alleged  in  the  complaint  indicates 
that  he  was  not  a  director.    But  it  cannot  fairly  be  assumed  from  this 
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that  the  board  consisted  of  the  unusual  number  of  four  members,  es- 
pecially as  it  appears  from  the  evidence  that  there  were  other  stock- 
holders than  the  plaintiffs  and  the  defendants  Mason  and  Chandler. 

It  is  claimed  in  the  defendants'  reply  brief  that  one  of  such  other 
stockholders  was  the  fifth  director.  As  Sanders  was  not  a  director, 
and  the  number  of  directors  must  be  taken  to  be  five,  it  is  plain  that 
the  action  cannot  be  sustained  upon  the  theory  that  a  demand  upon  the 
board  of  directors  to  bring  suit  would  have  been  an  idle  ceremony,  be- 
cause, with  Sanders  eliminated  as  a  director,  only  two  of  the  five  direc- 
tors remain  charged  with  the  alleged  scheme  of  the  defendants  Mason 
and  Chandler  to  appropriate  to  their  own  use  property  claimed  to  be- 
long to  the  company. 

[3]  It  is  not  alleged  in  the  complaint,  nor  was  any  evidence  offered, 
which  in  any  way  tended  to  show  that  the  defendants  Mason  and 
Chandler  dominated  and  controlled  a  majority  of  the  board  of  directors 
in  their  alleged  scheme  to  appropriate  the  filrils  in  question;  and  in' the 
absence  of  such  proof  it  cannot  be  presumed  that  the  fifth  director 
was  hostile  to  the  plaintiffs'  contention.  Since  neither  hostility  nor 
participation  in  the  alleged  unlawful  scheme  of  the  defendants  Mason 
and  Chandler  by  the  fifth  director  has  been  shown,  the  plaintiffs'  case 
does  not  come  within  that  class  of  cases  where  it  has  been  held  that  a 
demand  upon  the  corporation  to  bring  suit  was  unnecessary,  because 
under  the  circumstances  it  would  be  useless. 

[4]  As  to  a  demand  upon  the  corporation  to  bring  suit,  even  if  it 
were  held  that  it  could  be  made  upon  two  of  the  directors  charged  with 
wrongdoing,  the  evidence  is  insufficient  to  warrant  a  finding  that  such 
a  demand  was  made.  Moreover,  the  defendants  Mason  and  Chandler, 
as  well  as  the  defendant  Sanders,  deny  that  such  a  demand  was  made. 
It  must  be  borne  in  mind  that  the  governing  body  of  corporations  in 
this  state  is  the  board  of  directors.  Continental  Securities  Co.  v.  Bel- 
mont, supra,  206  N.  Y.  19,  99  N.  E.  138,  51  L.  R.  A.  (N.  S.)  112,  Ann. 
Cas.  1914A,  777.  For  aught  that  appears,  the  fifth  director  might  have 
voted  in  favor  of  a  proposition  that  the  corporation  itself  bring  the  ac- 
tion to  enforce  the  plaintiffs'  alleged  right,  had  he  been  requested  to  do 
so.  The  record,  as  already  shown,  does  not  disclose  that  he  was  con- 
trolled by  the  defendants  Mason  and  Chandler,  or  either  of  them. 

[5]  It  cannot  be  fairly  assumed  that  he  was,  fai  view  of  the  fact  that 
the  said  defendants'  combined  holdings  of  stock  did  not  equal  that  own- 
ed or  controlled  by  the  plaintiffs,  and  hence  those  directors  were  minor- 
ity stockholders,  and  of  the  further  fact  that  such  fifth  director  is  not 
charged  with  having  participated  in  the  scheme  of  the  defendants  above 
mentioned.  In  either  aspect,  whether  for  the  purpose  of  a  demand  of 
the  company  to  bring  suit  or  an  excuse  for  not  making  it,  there  is  then 
a  complete  failure  of  proof  of  essential  prerequisites  to  the  plaintiffs' 
right  to  maintain  this  action.  The  complaint  should  therefore  be  dis- 
missed, with  costs,  but  without  prejudice  to  the  plaintiffs'  right  to 
bring  a  new  action  based  upon  sufficient  facts  appropriately  alleged. 

Submit,  with  proof  of  service,  requests  for  findings  within  twenty 
davs  after  the  oublication  of  this  memorandum. 
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(174  App.  Div.  131) 

DURYEA  V.  KNAPP  (three  cases), 

POLHEMUS  ▼.  SAME. 

(Supreme  CV>Tirt,  Appellate  Division,  Second  Department    Jnly  28,  1916.) 

1.  Tbusts  ^=»59(1)— Rkvooahon. 

Where  savings  deposits  at  the  direction  of  the  depositor  are  deposited 
in  trust  for  another,  such  trust  is  revocable  until  completed  by  some 
unequivocal  act  or  declaration  of  the  creator  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  |S  78,  79;  Dec.  Dig. 
«=»59(1).] 

2.  Gifts  e=»74 — Guts  Causa  Mobtis. 

Gifts  causa  mortis  may  be  revoked  at  any  time  before  death  of  the 
donor. 

(Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  §§  115-118;  Dec. 
Dig.  «=»74.] 

3.  Gifts  «=»82(1)— ^Gifts  Causa  Mobtis — Revocation. 

Evidence  held  sufficient  to  show  that  a  transfer  of  the  decedent's  bank 
account  in  trust  for  plaintiff  was  merely  a  conditional  gift  causa  mortis, 
which  was  expressly  revoked  prior  to  death  of  depositor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  (3ent  Dig.  §  154;  Dec.  Dig. 
«S==>82(1).] 

Appeal  from  Special  Term,  Rockland  County. 

Consolidated  actions  by  Eliza  F.  Duryca  and  by  Mabel  D.  Polhemus 
against  Jennie  M.  Knapp,  as  administratrix.  Judgment  for  plaintiffs^ 
and  defendant  appeals.    Reversed  and  rendered. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Lyman  Ward,  of  New  York  City,  for  appellant. 
Frank  Comesky,  of  Nyack,  for  respondents. 

PUTNAM,  J.  These  appeals  raise  the  question  whether  savings 
bank  trusts  were  irrevocably  made  at  or  before  1910,  or  were  subject 
to  revocation  during  the  lifetime  of  Mrs.  Jane  Ann  Conklin,  the  alleged 
donor.  Two  of  the  savings  bank  accounts  (the  subjects  of  suit  No.  3) 
were  opened  in  1894  in  the  form  of  "J^^^  Ann  Conklin  in  trust  for 
Eliza  F.  Duryea."  The  other  three  accounts  (suits  1,  2,  and  4)  were 
similarly  changed  in  October,  1905.  An  account  in  the  Emigrant  In- 
dustrial Savings  Bank  was  then  changed  in  favor  of  Mrs.  Polhemus, 
which  is  the  subject  of  suit  No.  4.  The  banks  then  returned  all  of  these 
bank  books  to  Mrs.  Conklin ;  and  the  books  remained  in  her  posses- 
sion, in  a  safe  deposit  box  in  New  York,  which  was  rented  in  the  joint 
names  of  Mrs.  Conklin  and  Mr.  Duryea  (who  was  Mrs.  Conklin's  con- 
fidential agent)  up  to  February  8,  1910.  On  that  date,  when  Mrs. 
Conklin  was  86  years  old,  this  safe  deposit  box  was  given  up,  and  Mr. 
Duryea  brought  these  bank  books  to  Nyack,  where  Mrs.  Conklin  then 
boarded  in  Mr.  Duryea^s  house.  Mr.  Duryea  testified  that  he  took  the 
four  bank  books  upstairs  to  Mrs.  Conklin's  room,  and  there  handed 
them  to  her  and  left  them  with  her;  that  later  Mrs.  Conklin  called 
down  from  over  the  banister  to  Mr.  Duryea,  and  when  he  came  up  in 
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response  she  handed  him  the  books,  which  she  said  belonged  to  Mrs. 
Duryea  and  to  Mrs.  Polhemus,  the  plaintiffs  herein;  that  she  wanted 
him  to  take  the  books  down  and  put  them  in  his  box.  Although  Mrs. 
I>uryea  and  Mrs.  Polhemus  were  both  in  the  house  at  the  time,  Mrs. 
Conklin  did  not  herself  give  them  the  bank  books.  After  this  time, 
Mr.  Duryea  kept  exclusive  possession  of  the  books,  although  Mrs. 
Conklin  continued  to  draw  the  interest  and  use  it  for  her  own  purposes. 
Mr.  Duryea  testified,  also,  that  he  had  handed  the  books  that  night  to 
Mrs.  Ehiryea  and  Mrs.  Polhemus,  who  handed  him  back  the  books  for 
safe-keeping.  At  all  times  Mrs.  Conklin  continued  to  draw  the  inter- 
est on  these  accounts  on  her  own  order,  and  to  use  the  proceeds  for  her 
own  purposes.  On  February  13,  1913,  on  the  petition  of  Mrs.  Duryea, 
one  of  the  plaintiffs,  Mrs.  Conklin,  was  committed  to  the  State  Hospi- 
tal for  the  Insane  at  Middletown,  N.  Y.,  where  she  remained  two 
months  under  observation.  The  hospital  authorities  then  voluntarily 
released  her,  on  the  ground  that  she  was  not  and  had  not  been  insane. 
The  lunacy  proceedings  were  therefore  vacated.  After  Mrs.  Conklin's 
return  to  Nyack,  but  not  to  the  residence  of  Mrs.  Duryea,  on  May  26, 

1913,  she  served  formal  notices  of  revocation  of  the  alleged  trusts,  duly 
acknowledged,  upon  the  defendant  banks.     She  died  September  26, 

1914.  In  the  interval  of  16  months  between  her  attempted  revocation 
and  Mrs.  Conklin's  death,  the  plaintiffs  took  no  proceedings  to  im- 
press a  trust  upon  these  bank  accounts. 

To  affirm  the  judgments  in  plaintiffs'  favor,  we  must  hold  that  the 
change  in  the  savings  bank  accounts,  with  Mrs.  Conklin's  subsequent 
conduct,  especially  the  circumstances  at  Nyack,  when  she  is  said  to  have 
declared  to  Mr.  Duryea  that  the  books  were  the  property  of  the  plain- 
tiffs, constituted  a  valid  gift,  absolute  and  irrevocable.  But  here  we 
have  the  deceased,  at  a  time  when  she  had  been  proved  to  be  sane  and 
competent,  asserting  a  right  to  revoke  these  dispositions  by  a  formal 
written  instrimient.  Obviously  the  gift  now  claimed  did  not  exist  be- 
fore February,  1910,  since  the  books  were  still  under  her  control,  whicli 
Mr.  Duryea  recognized  by  bringing  back  the  books  and  delivering  them 
to  her.  While  Mr.  Duryea,  the  husband  of  one  of  the  plaintiffs,  testi- 
fied he  delivered  to  her  and  Mrs.  Polhemus  the  respective  books,  which 
testimony  was  not  within  the  prohibition  of  Code  of  Civil  Procedure, 
§  829,  yet  it  is  singular  that  Mrs.  Conklin  herself  made  no  such  gift  to 
these  ladies  in  the  same  house.  She  continued  thereafter  to  draw  the 
interest  on  her  own  orders,  an  act  indicating  that  she  had  not  divested 
herself  of  the  beneficial  control  of  the  deposits.  Mrs.  Conklin's  atti- 
tude and  intent  as  to  this  transaction  strongly  appear  from  her  accusa- 
tions of  Mr.  Duryea,  before  the  end  of  1910,  that  he  had  deprived  her 
of  her  property,  when  she  once  came  to  the  window  and  exclaimed, 
"He  won't  give  me  my  bank  books."  As  late  as  1912,  Mrs.  Conklin 
was  asking  for  these  books,  which  Mr.  Duryea  withheld  from  her.  Mr. 
Duryea  says  he  did  it,  not  because  she  had  irrevocably  disposed  of  them 
by  gift  to  his  wife,  but  ''because  I  didn't  think  that  she  was  in  a  condi- 
tion to  have  them."  Even  in  March,  1913,  Mr.  Duryea  admitted  that 
he  was  caring  for  the  books  for  Mrs.  Conklin, 

[1]  The  deposits  in  trust  for  the  plaintiffs  were  not  irrevocable  until 
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completed  by  some  unequivocal  act  or  declaration.  Matter  of  Totten, 
179  N.  Y.  112,  71  N.  E.  748,  70  L.  R.  A.  711,  1  Ann.  Cas.  900.  Deceas- 
ed showed  an  aversion  to  making  a  will.  It  was  natural  for  her  to  think 
of  tliese  bank  books  as  a  substitute  for  a  legacy  by  will.  Her  intent  to 
make  a  gift  causa  mortis  finds  support  in  a  query  in  her  handwriting 
on  the  last  page  of  her  memorandum  book : 

"Can  I  draw  on  money  In  trust  when  I  was  advised  to  put  It  there  as  It 
was  better  than  a  will  in  case  I  should  want  to  use  it?" 

[2, 3]  She  must  have  so  looked  upon  these  dispositions.  She  ex- 
ercised the  power  to  revoke,  which  can  be  done  with  gifts  causa  mortis. 
Bliss  V.  Fosdick,  86  Hun,  162,  173,  33  N.  Y.  Supp.  317.  In  view  of  the 
long-settled  rules  rigidly  enforced  to  protect  estates  against  gifts  first 
asserted  after  death  of  the  donor,  we  think  the  testimony  for  plaintiffs 
did  not  sufficiently  establish  their  title.  On  the  contrary,  the  circum- 
stances point  to  a  conditional  gift,  not  taking  effect  before  death,  and 
hence  subject  to  revocation.  The  instruments  of  May  26,  1913,  exer- 
cised the  power  to  revoke,  unless  Mrs.  Conklin  had  already  irrevocably 
conferred  title.  In  view  of  all  the  testimony,  we  are  constrained  to 
conclude  that  decedent  had  never  completely  given  up  her  control  and . 
dominion  over  this  property,  so  that  she  had  title  thereto  at  her  death. 

I  advise  that  the  findings  of  fact  numbered  2  in  suits  Nos.  1,  2,  and 
3,  and  the  finding  numbered  3  in  suit  No.  4,  be  severally  reversed,  and 
in  lieu  of  such  findings  a  new  one  be  made  by  us  "that  said  Jane  Ann 
Conklin  did  not  divest  herself  of  dominion,  control,  and  custody  over 
said  bank  books,  but  thereafter  retained  the  same,  and  on  May  26,  1913, 
lawfully  and  effectively  revoked  said  tentative  change  in  said  bank  ac- 
counts, and  gave  due  notice  of  such  revocation  to  said  banks,  so  that 
when  she  died  she  had  full  title  thereto" ;  that  this  court,  upon  this  ap- 
peal, accordingly,  reversing  the  conclusions  of  law  by  the  learned  court 
at  Special  Term,  make  conclusions  of  law  in  favor  of  the  appellant,  de- 
creeing to  her,  as  administratrix,  the  said  bank  accounts,  with  costs. 
All  concur. 


PEOPLE  V.  STIELOW. 
(Supreme  Court,  Siieclal  Term,  Erie  County.    July  30,  191ft.) 

1.  Cbiuinal  Law  ^=:»938(1) — ^New  Tbial — ^Nbwlt  Discovbbxd  Evidence. 

The  power  of  the  court  to  award  a  new  trial  in  criminal  cases,  on  the 
ground  of  newly  discovered  evidence,  Is  created  and  measured  by  the 
statute,  Code  Cr.  Proc.  {  465,  subd.  7 ;  the  power  not  having  existed  prior 
to  its  enactment 

[Ed.  Note—For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {$  2306,  2312, 
2313.  2315.  2317;   Dec.  Dig.  «=>93S(1).] 

2.  Criminal  Law  ^=3940— Evidence — Ueabsat. 

An  affidavit  of  a  private  detective,  supporting  a  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence  of  one  convicted  of  murder 
in  the  first  degree,  to  the  effect  that  he  went  to  the  scene  of  the  crime 
with  a  resident  of  the  community,  who  told  him  there  was  a  double  mur- 
der committed  there,  and  that  the  next  morning  defendant  came  over, 
and,  seeing  that  the  murdered  man  was  still  alive,  cut  a  stick  and  hit 
him  twice  on  the  head  so  that  he  could  not  tell  any  one  who  committed 
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the  murder,  and  tbat  a  neis^bor  said  that  a  man  named  J.  committed 
the  mnrder,  etc.,  was  incompetent  as  hearsay. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {§  2324-2327 ; 
Dec.  Dig.  <S=»940.] 

8.  CanciNAL  Law  ^=:»940— Evidbnce — ^Heabsat. 

An  affidavit,  in  support  of  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence  of  one  convicted  of  murder  in  the  first  degree,  to  the 
effect  that  a  woman  said  her  husband  said  he  saw  two  m^i  coming  from 
the  direction  of  the  scene  of  the  crime,  following  the  firing  of  shots  and 
screaming,  etc.,  was  incompetent  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2324-2327; 
Dec.  Dig.  ^=s>940.] 

4.  Criminal  Law  ^=»93S(1) — ^Nbw  Trial— Affidavit  Sufpobting  Motion-* 

Statute. 

Affidavit,  in  support  of  a  motion  for  new  trial  of  one  convicted  of  mur- 
der in  the  first  degree,  concerning  the  mental  capacity  of  defendant,  did 
not  satisfy  the  requirements  of  Code  Cr.  Proc.  §  466,  sobd.  7,  the  evi- 
dence not  being  newly  discovered  and  being  also  cumulative. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |{  2306,  2312, 
2313,  2315,  2317;   Dec  Dig.  <$=»938(1).] 

5.  CsiHiNAL  Law  ^=»940 — ^New  Tbial — Negative  Affidavits. 

Affidavits,  in  support  of  a  motion  for  new  trial  of  one  convicted  of 
murder  in  the  first  degree,  to  the  effect  that  a  bloodhound  paid  no  atten- 
tion to  defendant,  who  wore  felt  boots  at  the  time,  was  purely  negative 
and  immateriaL 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  2824r-2327; 
Dec.  Dig.  «=s>940.] 

6.  Cbiminal  Law  ^=5>940— New  Tbial— Affidavit — ^Relevanct. 

An  affidavit  of  a  Bertillion  operator,  in  support  of  a  motion  for  new 
trial  of  one  convicted  of  murder  in  the  first  degree,  submitting  finger 
prints  of  defendant  no  photograph  of  the  finger  prints  on  the  lamp  chim- 
ney at  the  scene  of  the  crime  having  been  taken  for  comparison,  was 
irrelevant 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  2324-2327 ; 
Dea  Dig.  <3=s>9i0.] 

7.  Cbiminal  Law  ^=9940 — Evidence — Heabsat. 

An  affidavit  in  support  of  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  of  one  convicted  of  murder  in  the  first  de- 
gree, to  the  effect  that  affiant  conducted  a  store  sonle  distance  from  the 
place  of  the  crime,  and  that  afterwards  a  detective  came  there  and  in- 
quired for  22  caliber  cartridges,  was  incompetent  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |S  2324-2327; 
Dec.  Dig.  <3=s>940.] 

8.  Cbiminal  Law  ^=:»94(>— Evidence— Heabsat. 

Evidence  by  affidavit  in  support  of  a  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  of  one  convicted  of  murder  in  the 
first  degree,  that  a  detective  had  told  an  attorney  how  he  had  intimidated 
(defendant  into  confessing  was  hearsay,  and  could  be  used  on  second 
trial  only  to  impeach  the  detective  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  g§  2324-2327; 
Dec.  Dig.  <3=s>940.1 

9.  Cbiminal  Law  ^=»942(1) — ^New  Tbial — Newlt  Discovebed  Evidence — ^Im- 

peaohinq  ob  contbadigtinq  evidence. 

New  trial  will  not  be  granted  for  newly  discovered  evidence  only  to 
present  evidence  to  impeach  and  contradict  witnesses  sworn  on  trial. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  S  2331 ;  Dec. 
Dig.  <s=>942(l).3 

^s»For  other  cases  see  aame  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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10.  Cbimiwal  Law  «=»W5(1)— New  Trial  foe  Newly  Disoovebid  Evidence 
— ^Delat  iw  Application. 

Where  evidence,  possessing  inherent  indications  of  credibility,  is  pre- 
sented to  the  court,  satisftring  the  reQuirements  of  Code  Cr.  Proc.  §  465, 
subd.  7,  providing  when  new  trial  may  be  granted  for  newly  discovered 
evidence  in  criminal  cases,  it  is  the  court's  duty  to  grant  a  new  trial  not- 
withstanding delay  in  bringing  the  new  matters  to  its  attention. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  2324-2327, 
2836;   Dea  Dig.  ^»945(1).] 

11.  CBnuNAL  Law  «=»945(1)— New  Tbial— Newly  Discovbbeo  Evidence— 

PBOFBISTY  OV  OBANTINa. 

When  defendant,  charged  with  murder  in  the  first  degree,  has  had  a 
fair  trial,  been  ably  represented  by  counsel,  and  convicted  on  evidence 
leaving  no  doubt  of  his  guilt,  new  trial  should  not  be  granted  unless  it 
clearly  appears  that  since  trial  evidence  has  been  newly  discovered  which 
would  probably  change  the  verdict,  and  meets  the  requirements  of  Code 
Or.  Proc.  §  465,  subd.  7,  regulating  when  new  trial  may  be  granted  for 
newly  discovered  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  2824- 
2327,  2386;   Dec.  Dig.  «=>046(1).] 

Charles  F.  Stielow  was  convicted  of  murder  in  the  first  degree. 
On  motion  for  new  trial.    Motion  denied. 

John  C.  Knickerbocker,  Dist.  Atty.,  of  Albion,  for  the  People. 
David  A.  White,  of  Albion,  and  Stuart  M.  Kohn,  of  New  York  City, 
for  defendant. 

COLE,  J.  The  defendant  was  convicted  on  July  23,  1915,  of  the 
crime  of  murder  in  the  first  degree.  His  conviction  was  unanimously 
affirmed  by  the  Court  of  Appeals.^  Thereafter,  and  in  April  of  the 
present  year,  a  motion  was  made  in  the  Supreme  Court  at  Special 
Term  before  Mr.  Justice  Wheeler  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  and  a  reprieve  was  granted  for  one  month 
to  enable  the  court  to  determine  such  application.  The  application 
was  denied.  The  sentence  was  to  have  been  executed  on  July  IS,  1916. 
On  July  14,  1916,  a  second  application  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  presented  to  a  justice  of  this  court, 
and  an  order  was  on  that  day  granted,  returnable  at  2  o'clock  in  the 
afternoon  of  the  same  day.  Owing  to  the  brief  time  permitted  (less 
than  24  hours)  for  examination  of  the  merits  of  the  application,  a  re- 
prieve was  granted  by  the  executive  upon  the  request  of  this  court, 
until  the  week  commencing  July  24th,  and  the  defendant  was  permitted 
to  serve  further  affidavits  in  support  of  such  application.  The  affi- 
davits presented  in  support  of  the  application,  both  before  and  subse- 
quent to  the  return  of  the  order  to  show  cause,  will  be  noticed  here- 
inafter. Before  commenting  upon  the  affidavits  and  in  order  that 
their  application  can  be  more  readily  understood,  a  brief  synopsis 
of  the  evidence  disclosed  by  the  record  is  required. 

On  Sunday  evening  March  21,  1915,  between  10  and  11  o'clock 
Charles  B.  Phelps,  an  aged  farmer  residing  in  the  town  of  Shelby, 
Orleans  county,  and  Miss  Margaret  Wilcott,  his  housekeeper,  were 
both  murdered  by  being  shot  with  a  revolver  containing  22-caliber 

^=9For  otiier  caaat  im  sune  topic  ft  KBT-NUMBBR  in  all  Kex-Number«d  DigetU  ft  Ind«xeg 
»  217  N.  Y.  641,  112  N.  E.  1069. 


Digitized  by 


GooQle 


558  160  NBW  YORK  SUPPLEMENT  (Sup.  Ct 

cartridges  and  bullets.  About  a  week  prior  to  the  murder  the  defend- 
ant was  engaged  by  the  deceased  as  a  farm  hand  for  one  year,  and 
thereupon  at  once  moved  with  his  family  into  the  tenant  house  on 
the  farm,  nearly  across  the  road  from  the  residence  of  the  deceased, 
where  the  murder  was  committed.  Living  with  the  defendant  were 
his  family,  consisting  of  his  wife  and  children,  his  mother-in-law,  a 
Mrs.  Green,  and  a  brother-in-lawj  Nelson  Green.  During  the  week 
preceding  the  murder  the  deceased  had  drawn  from  a  bank  a  substan- 
tial sum  of  money,  and  a  portion  thereof  was  in  his  house  at  the  time, 
and  robbery  of  this  sum  of  money  is  the  motive  ascribed  to  the  crime. 
Four  pistol  shots  were  heard  by  a  neighbor,  a  Mrs.  Erma  Fisher, 
housekeeper  for  one  Benson,  and  who  has  since  married  Benson. 
The  Benson  house  was  located  some  little  distance  from  the  residence 
of  the  deceased.  Two  of  the  shots  were  heard,  and,  after  a  brief  in- 
terval, two  more.  Soon  after  the  last  two  shots  Mrs.  Fisher  heard 
screams,  and  then  a  knocking  or  pounding  as  if  on  a  door  in  the  lo- 
cality of  the  Stielow  house,  and  a  woman's  voice  calling,  "I  am  dying; 
Charlie  open  the  door ;  I  am  dying."  The  next  morning  the  defend- 
ant claims  to  have  found  Phelps  lying  unconscious  just  inside  the 
kitchen  door  of  the  Phelps  home,  and  Miss  Wilcott  dead  on  the  front 
steps  of  the  tenant  house  in  which  Stielow  resided.  Phelps  died  the 
afternoon  of  that  day,  March  22d.  He  had  been  shot,  one  bullet  pene- 
trating the  heart  and  lungs ;  one  penetrating  the  head,  and  one  pene- 
trating the  left  forearm.  Miss  Wilcott  was  shot  in  the  breast.  She 
and  the  deceased  occupied  the  house  alone  prior  to  the  murder.  The 
defendant  denied  any  knowledge  of  the  affair,  or  that  he  heard  any 
of  the  shots  or  the  cries  of  the  woman,  claiming  that  he  retired  about 
10  o'clock  p.  m.,  he  and  Nelson  Green  sleeping  together.  The  defend- 
ant was  the  owner  of  a  22-caliber  revolver.  The  bullets  were  extracted 
from  both  bodies,  and  contained  certain  irregularities  conforming  to 
an  irregularity  in  the  barrel  of  the  defendant's  revolver.  The  defend- 
ant and  Nelson  Green  caused  this  revolver  to  be  concealed  soon  after 
the  murder,  and  both  denied  that  the  defendant  owned  a  revolver. 
George  W.  Newton,  a  detective  of  Buffalo,  was  employed  by  the  dis- 
trict attorney  soon  after  the  commission  of  the  murder,  and  with  other 
operatives  spent  much  time  in  the  vicinity  of  the  crime,  and  had  fre- 
quent interviews  with  the  defendant,  during  all  of  which  until  the  time 
of  his  arrest  he  denied  any  knowledge  of  or  complicity  in  the  crime. 
On  April  21st  the  defendant  was  arrested  without  warrant  and  taken 
to  the  county  jail,  and  was  there  questioned  by  the  detective,  New- 
ton, with  one  of  his  operatives,  Wilson,  and  J.  Scott  Porter,  under- 
sheriff  of  the  county,  and  on  that  evening  he  told  Sheriff  Bartlett 
that  he  desired  to  make  a  statement.  The  district  attorney  was  noti- 
fied and  came,  and  Stielow  made  a  lengthy  statement,  which  was  re- 
duced to  writing,  in  which  he  still  denied  his  guilt,  but  told  much  con- 
cerning his  movements  on  the  evening  of  the  crime,  and  admitted  that 
he  and  his  family  had  made  false  statements  and  had  sworn  falsely 
before  the  coroner.  This  statement  the  defendant  swore  to  before  a 
notary  public.  The  next  morning  he  told  the  sheriff  voluntarily  that 
he  desired  to  make  a  further  statement,  and  said  that  he  would  do  so 
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the  next  morning,  saying  that  he  wished  to  see  his  wife  first,  and  that 
he  would  then  tell  all  about  the  murder,  and  said  he  was  unable  to 
sleep  the  night  before,  and  that  there  was  a  lump  in  his  threat.  The 
sherilBF  urged  him  to  tell  the  truth.  The  next  morning,  March  23d,  at 
the  sheriffs  office,  in  the  presence  of  the  sheriff,  the  undersheriff,  the 
district  attorney,  Mr.  Newton,  and  Mr.  Wilson  (the  detectives),  he 
made  a  full  confession,  telling  in  great  detail  of  the  crime,  and  of  the 
plans  preliminary  thereto  between  himself  and  Green.  He  claimed 
that  he  procured  the  revolver  from  his  own  house,  gave  it  to  Green ; 
that  the  two  went  to  the  house  of  the  deceased  to  rob  the  deceased ; 
that  Green  actually  did  the  shooting,  but  upon  the  defendant's  advice. 
Soon  thereafter,  and  while  in  jail,  he  said  to  a  newspaper  reporter,  a 
Mr.  Turner,  that  Green  did  the  shooting,  but  that  they  talked  it  over 
together  beforehand. 

The  trial  occurred  in  July,  1915,  and  occupied  ten  days,  many  wit- 
nesses being  sworn  on  each  side.    From  an  examination  of  the  record 
it  is  inconceivable  that  the  jury  could  have  rendered  any  other  ver- 
dict.   The  crime  was  deliberately  planned  by  the  defendant  and  Green, 
and  the  circumstances  of  its  execution  were  revolting  in  their  cruelty. 
Any  other  verdict  wotdd  have  been  a  miscarriage  of  justice.    The  con- 
viction could  not  have  been  had,  however,  without  the  confession. 
The  confession  as  disclosed  at  the  trial  was  voluntarily  made  after 
the  defendant  was  fully  and  carefully  advised  of  his  rights  by  the 
district  attorney,  and  by  him  cautioned  that  such  confession  would  be 
used  against  the  defendant.    This  confession  is  a  consistent  detailed 
story  of  the  preparation  for,  and  execution  of,  the  plot  to  murder 
Phelps  for  his  money,  which  Phelps  was  known  to  have  in  his  house, 
and  to  kill  Miss  WUcott  in  order  that  there  might  be  no  witness  of 
the  crime.    Many  details  of  the  confession  are  corroborated  by  other 
evidence  in  the  case. 
The  following  affidavits  are  submitted  on  this  application: 
(1)  An  affidavit  of  John  Whiting,  a  private  detective  now  employed 
by  some  one  in  the  interest  of  the  defendant,  wherein  he  swears  diat 
on  the  8th  of  July,  1916,  he  went  to  the  Phelps  premises  with  one 
Henry  Shultz,  a  resident  of  the  community,  and  Shultz  there  said  to 
him  that  there  was  a  double  murder  conomitted  there,  and  that  the  next 
morning  a  fellow  named  Stielow  came  over,  and,  seeing  that  Phelps 
was  still  alive,  cut  a  stick  and  hit  the  old  man  twice  on  the  head,  so 
that  he  could  not  tell  any  one  who  committed  the  murder,  and  that  a 
man  who  lived  across  the  road,  who  does  not  like  Jenkins  (another 
neighbor)  said  that  Jenkins  committed  the  murder  to  get  Phelps'  nion- 
ey  and  two  farms;    for  Benson  claims  that  he  saw  Jenkins  and  his 
hired  man  around  the  house  at  11  o'clock  the  Sunday  night  of  the  mur- 
der, and  fliat  detective  Newton  tried  to  make  Benson  say  that  Stielow 
was  there  at  the  time,  but  Benson  would  not  do  it.    That  Shultz  told 
Whiting  that  the  old  man  Phelps  had  drawn  $50,000  on  the  advice  of 
his  nephew  Jenkins  and  kept  it  in  the  house,  and  that  the  neighbors 
said  that  Jenkins  did  it,  and  that  he  (Shultz)  drove  the  detectives  New- 
ton and  Wilson  about  the  country  4,000  miles  in  connection  with  the 
case. 
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(2)  An  affidavit  of  Frank  J.  Milman,  a  minister  of  the  Presbyterian 
Church  at  Medina,  some  miles  distant,  who  says  that  a  few  days  after 
the  murder  he  was  at  the  Benson  house ;  that  Mrs.  Fisher,  now  Mrs- 
Benson,  stated  that  on  the  night  of  the  murder  she  was  sick,  and  conse- 
quently up  and  around  the  house,  when  she  heard  two  shots ;  that  she 
called  Mr.  Benson,  and  that  he  opened  the  window  to  ascertain  what 
the  trouble  was;  and  that  he  (Benson)  saw -two  men  passing  his  house 
coming  from  the  direction  of  the  Phelps  house. 

(3)  An  affidavit  of  Wallace  Moon,  a  resident  of  the  village  of  Mer 
dina,  in  which  he  swears  that  on  the  22d  of  March,  1915,  in  the  morn- 
ing following  the  murder,  he  went  to  the  Phelps  house  and  went  up- 
stairs into  the  bedroom,  where  he  noticed  a  bed  which  had  evidently 
been  slept  in  the  night  before,  and  on  the  bureau  he  noticed  the  butt 
of  a  cigar,  and  cigar  ashes  on  the  floor  and  directly  beneath. 

(4)  An  affidavit  of  William  Pogle,  Jr.,  wherein  he  testifies  that  on 
the  morning  after  the  murder  he  went  in  company  with  Nelson  Green 
to  the  house  of  the  deceased,  and  walked  into  the  dining  room,  where 
he  saw  the  places  where  three  people  had  eaten  the  evening  before,  as 
there  were  chairs  drawn  up  and  dishes  placed  on  the  table  for  three 
persons.  That  from  the  foregoing  he  concluded  that  there  had  been 
three  people  who  had  had  supper  at  flie  Phelps  home  on  Sunday  eve- 
ning March,  21,  1915. 

(5)  An  affidavit  of  Garfield  Vincent,  wherein  he  swears  that  at  the 
time  of  the  murder  he  resided  about  11  miles  distant  from  the  Phelps 
home,  and  that  about  6 :30  o'clock  in  the  morning  a  man  came  along 
the  highway,  and,  without  stopping,  inquired  the  way  to  the  nearest 
railroad  station ;  that  the  man  was  about  30  years  of  age ;  wore  a  dark 
suit  of  clothes  and  a  cap;  his  face  was  unshaven;  his  clothes  were  bad- 
ly bespattered  with  mud,  particularly  his  trousers  below  the  knee. 

(6)  An  affidavit  of  Frederick  W.  Parsons,  first  assistant  physician 
at  the  Hudson  River  State  Hospital  for  the  Insane,  wherein  he  states 
that  he  examined  Charles  Stielow,  applying  what  is  known  as  the  "Bin- 
et-Simon"  method,  and  that  he  finds  that  the  intelligence  of  the  de- 
fendant is  equal  to  that  of  a  child  aged  7%  years.  This  affidavit  was 
also  submitted  on  the  former  motion. 

(7)  An  affidavit  of  Roy  Stielow,  11  years  old,  son  of  the  defendant, 
wherein  he  swears  that  a  few  days  after  the  murder  another  boy,  Frank 
Leflfein,  a  son  of  William  Leffein,  who  resides  in  the  neighborhood  of 
the  crime,  gave  to  deponent  a  number  of  empty  shells  of  a  22-caliber 
revolver  cartridges  and  that  he  carried  them  home  from  school,  and, 
after  playing  with  them  some  time,  put  them  in  the  stove,  and  that  he 
never  told  his  father  or  any  one  else  about  it  until  after  the  trial. 

(8)  An  affidavit  of  Mary  Crepps  that  she  conducted  a  store  some  dis- 
tance from  the  place  of  the  crime,  and  that  after  the  murder,  Newton 
came  there  and  inquired  for  22-caliber  cartridges. 

(9)  An  affidavit  of  the  defendant,  wherein  he  denies  his  guilt,  and 
tells  of  his  movemeiits  on  the  night  of  the  murder,  and  swears  that  the 
confession  was  obtained  from  him  by  the  detective  Newton  as  a  result 
of  threats  and  promises  and  through  fear.  That  he  was  completely  un- 
der the  domination  and  influence  of  Newton  at  the  time  when  he  con- 
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f  essed,  and  says  that  he  told  the  truth  upon  the  witness  stand.  He  also 
swears  that,  until  he  was  recently  told,  he  did  not  know  of  the  facts 
contained  in  the  affidavit  of  Newton,  Pogle,  and  Vincent. 

(10)  An  affidavit  of  Louis  Powers,  a  Bertillion  operator  and  finger 
print  expert  at  Sing  Sing  Prison,  in  which  he  submits  specimens  of 
finger  prints  of  Utit  defendant. 

(11)  An  affidavit  of  Amos  C.  Squire,  prison  physician  of  Sing  Sing 
Prison,  where  the  defendant  is  confined,  in  which  he  states  that  he  has 
carefully  read  the  statement,  or  so-called  confession,  of  the  defendant 
of  April  23d,  and  that  he  is  confident  that  the  defendant  is  not  mentally 
capable  of  making  such  a  statement  or  of  comprehending  the  details 
contained  therein ;  that  he  is  a  man  easily  led  by  suggestion  to  say  and 
do  things  the  import  of  which  he  does  not  appreciate,  and  is  the  prey 
of  any  individual  who  has  a  strong  domineering  will. 

(12)  An  affidavit  of  Thomas  O'Grady,  a  detective  of  Buffalo,  where- 
in he  swears  on  th^  day  following  the  murder  he  went  to  the  scene  of 
the  crime,  and  went  to  the  bedroom  referred  to  in  the  affidavit  of  Wal* 
lace  Moon,  and  saw  that  the  clothes  were  thrown  back  as  if  some  one 
had  occupied  the  bed,  and  observed  a  cigar  stub  and  ashes.  There 
was  also  a  kerosene  oil  lamp,  upon  the  chimney  of  which  he  observed 
finger  prints.  That  he  requested  both  the  sheriff  and  the  district  attor- 
ney to  let  him  have  the  finger  prints  photographed,  but  did  not  obtain 
their  consent.  That  he  was  present  when  a  bloodhound  was  brought 
to  be  used  in  the  case,  but  that  the  bloodhound  when  brought  to  Stie- 
low  paid  no  attention  to  him. 

(13)  Affidavits  of  Mr.  White  and  some  of  the  other  affiants  to  excuse 
laches,  and  to  the  effect  that  the  facts  stated  in  the  other  affidavits  are 
newly  discovered. 

(14)  An  affidavit  of  Nelson  Green,  taken  at  Auburn  prison,  where 
he  is  confined  upon  his  plea  of  guilty  to  murder  in  the  second  degree 
for  his  connection  with  this  crime,  wherein  he  swears  that  he  is  not 
guilty,  and  that  Stielow  and  he  slept  together  on  the  night  of  the  crime; 
that  he  (Green)  was  taken  from  his  home  by  Newton  to  a  hotel,  and  was 
told  that  Stielow  had  said  that  Green  had  killed  Phelps  and  Miss  Wil- 
cott,  and  that  unless  he  (Green)  admitted  it,  he  (Newton)  would  hang 
him  up  and  would  throw  him  into  a  box  and  throw  away  the  key  and 
let  him  rot ;  that  he  was  afraid  of  Newton,  and  that  he  was  taken  for 
a  long  ride  in  an  autombbile,  where  there  was  a  bedroom,  somewhere, 
and  diere  said  what  they  wanted  him  to;  that  they  kept  him  in  jail, 
and  that  several  times  thereafter  he  told  them  whatever  they  wanted 
hixn  to,  and  signed  statements  because  he  was  afraid  of  them,  and 
thought  that  would  be  his  only  chance  to  get  out  of  the  trouble,  and 
that  at  the  time  when  he  pleaded  guilty  he  did  not  know  what  they  were 
doing  to  him;  that  his  lawyer  told  him  that  ^'Unless  you  take  plea  to 
murder  in  the  second  degree,  you  will  have  to  go  to  the  electric  chair ; 
it  is  the  only  way  I  can  save  you ;"  that  Mr.  White,  defendant's  attor- 
ney, came  to  the  jail  a  great  many  times  after  the  deponent  and  Stie- 
low were  locked  up  and  before  the  trial,  and  that  White  wanted  to 
talk  to  him,  but  he  declined  to  talk  to  him,  as  he  thought  White  was 
working  to  get  Stielow  out  and  make  him  (Green)  guilty;  that  all  the 
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while  he  was  at  the  jail  in  Albion  he  was  afraid  of  the  detectives  and 
of  the  sheriff,  and  was  afraid  to  say  an3rthing  different  than  what  he 
had  until  he  got  into  Auburn  Prison,  and  that  he  is  now  willing  to  tell 
the  truth  about  it. 

(15)  An  affidavit  of  Stuart  H.  Kohn,  an  attorney  whose  office  is  at 
27  Cedar  street,  Borough  of  Manhattan,  supported  by  the  affidavits  of 
James  W.  Carter,  George  A.  Harkins,  detectives,  and  Alice  Navard, 
stenographer,  wherein  they  testify  to  an  interview  with  Newton,  the 
detective,  which  was  taken  down  in  shorthand  through  the  medium  of 
a  dictaphone  at  Mr.  Kohn's  office  on  July  10,  1916.  In  this  interview, 
as  it  is  disclosed  by  the  record  of  the  conversation,  it  appears  that  New- 
ton was  inveigled  to  New  York  City  by  detectives  employed  in  the  in- 
terest of  the  defendant  to  work  upon  a  m3rthical  case  of  blackmail, 
and  that  at  the  office  of  Mr.  Kohn  he  was  questioned  concerning  his 
experience  and  abiUty  as  a  detective,  and  as  to  how  he  was  able  to  get 
the  confession  of  Stielow,  and  in  that  interview  Neiyton  said  that  after 
other  detectives  had  failed,  he  was  employed  in  this  case  and  after  in- 
vestigating convinced  himself  that  the  defendant  was  the  man  who  mur- 
dered Phdps,  and  that,  "I  worked  day  and  night  to  get  him ;"  that  he 
got  into  the  confidence  of  Stielow  and  saw  him  every  day  and  talked 
with  him  about  the  case;  that  he  finally  went  to  Stielow,  got  him  all 
excited,  rushed  at  him,  grabbed  him,  shook  him,  and  threw  him  against 
the  wall,  and  said,  "Charlie,  who  murdered  old  man  Phelps?"  that  the 
defendant  said,  "I  don't  know,"  and  ''I  rushed  at  him  again,  grabbed 

him  by  the  throat,  and  said  "You  s of  a  b ,  who  killed  Phelps?" 

and  Stielow  again  answered,  "I  don't  faiow ;"  that  he  (Newton)  grab- 
bed Stielow  again  and  took  him  in  an  automobile,  brought  him  to  his  ho- 
tel, and  held  him  there  all  night  and  told  the  innkeeper  to  go  to  bed,  and 
that  he  with  two  detectives  went  at  him  "all  night  long  with  hammer 
and  tongs,"  and  finally  told  Stielow  that  if  he  would  say  that  Green 
shot  Phelps,  he  (Newton)  would  let  him  go  home  to  his  wife,  who  was 
about  to  be  confined;  that  the  defendant  then  admitted  his  guilt;  that 
he  ( Newton)  then  notified  the  district  attorney  and  sheriff,  and  before 
them  Stielow  made  a  full  confession ;  that  with  his  confession  he  went 
to  Green,  and  that  they  worked  the  two  men  (Green  and  Stielow) 
one  against  the  other,  and  that  Green  admitted  that  he  held  Phelps 
while  the  defendant  shot  him.  Some  of  these  affidavits  have  been  re- 
ceived since  the  submission  of  the  application,  but,  owing  to  the  gravity 
of  the  case,  I  have  nevertheless  received  them  and  given  them  careful 
consideration. 

In  the  affidavits  submitted  by  the  people  Mr.  Newton  denies  much 
of  the  alleged  interview  with  Mr.  Kohn  disclosed  by  the  dictaphone  rec- 
ord, and  both  he  and  Mr.  Wilson  deny  the  truth  of  the  statements  con- 
tained in  the  dictaphone  record,  and  reiterate  again  what  they  swore  to 
at  the  trial,  and  the  circumstances  under  which  the  alleged  confession 
was  obtained. 

The  affidavit  of  Henry  Shultz  is  submitted,  in  which  he  denies  sub- 
stantially all  of  the  statements  contained  in  the  affidavit  of  Whiting. 

Walter  Williams  swears  in  his  affidavit  that  he  went  to  the  Phelps 
house  the  morning  after  the  murder  and  went  to  the  room  upstairs 
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referred  to  in  the  affidavit  of  Wallace  Mooti  and  Thomas  O'Grady, 
and  did  not  notice  any  cigar  stub  or  ashes  on  the  floor,  and  that  he 
jobserved  that  the  clothes  on  the  bed  were  thrown  back  over  the  foot- 
board, but  there  was  nothing  to  indicate  when  the  bed  had  been  oc- 
cupied. 

Ernest  Garter  also  makes  an  affidavit  to  the  same  effect. 

Frank  Leffein  denies  having  given  a  quantity  of  cartridges  to  the  boy 
Roy  Stielow. 

The  following  affidavits  are  also  submitted  by  the  people,  viz. :  J. 
Scott  Porter,  undersheriff,  Chester  M.  Bartlett,  sheriff,  John  C.  Knick- 
erbocker, district  attorney,  Henry  Shultz,  Francis  W.  Buell,  George 
W.  Newton,  and  Robert  C.  Wilson,  from  which  it  clearly  appears  that 
Green  confessed  to  his  complicity  with  Stielow  in  the  commission  of 
the  murder.  He  made  two  confessions,  one  on  April  21,  1915,  and  a 
further  confession  containing  some  additional  statements  on  May  15, 
1915.  These  confessions  were  voluntarily  made  after  he  had  been 
fully  advised  of  his  rights,  and  after  being  told  by  the  district  attor- 
ney that  he  would  be  prosecuted  for  murder,  and  that  the  confession 
would  be  used  against  him,  and  that  he  voluntarily  stated  that  he  knew 
the  effect  of  his  statement,  and  that  it  meant  state's  prison  for  life, 
or  the  electric  chair.  No  threats  were  made  against  him  at  any  time, 
and  no  promises  were  made  to  him.  His  attorney  was  associated  as 
counsel  with  the  defendant's  attorney  during  the  trial  of  Stielow,  and 
his  attorney  proposed  to  the  district  attorney  to  have  Green  go  upon 
the  witness  stand  as  a  witness  for  the  people  and  tell  all  about  the 
murder,  but  the  district  attorney  declined  to  accept  his  proposal,  ad- 
vising Green's  attorney  that  if  he  desired  to  call  Green,  he  could  do 
so  as  a  witness  for  the  defendant. 

By  the  provisions  of  section  465  of  the  Code  of  Criminal  Procedure 
(subdivision  7)  the  court  is  empowered  to  grant  a  new  trial  in  a  crim- 
inal case — 

**w]iere  it  is  made  to  appear,  by  affidavit,  that  upon  another  trial  the  defend- 
ant can  produce  evidence  such  as,  if  before  received*  would  probably  have 
changed  the  verdict;  if  such  evidence  has  been  discovered  since  the  trial,  is 
not  cumulative ;  and  the  f aUure  to  produce  it  on  the  trial  was  not  owing  to 
want  of  diligence." 

[1]  Prior  to  the  enactment  of  the  statute  now  embodied  in  the  above 
provision  of  the  Code  of  Criminal  Procedure,  such  power  did  not  ex- 
ist. Quimbo  Appo  v.  People,  20  N.  Y.  531 ;  People  v.  Becker,  91 
Misc.  Rep.  329,  155  N.  Y.  Supp.  107;  People  v.  Schmidt,  216  N.  Y. 
324-328,  110  N.  E.  945,  Ann.  Cas.  1916A,  978.  As  stated  in  the  case 
last  cited : 

"The  power  to  award  a  new  trial  in  criminal  causes  on  the  ground  of 
newly  discovered  evidence  is  created  and  measured  by  the  statute." 

These  various  requirements  must  exist  conjointly  in  order  to  author- 
ize the  court  to  grant  a  new  trial  on  the  ground  of  newly  discovered 
evidence.  People  v.  Moore,  29  Misc.  Rep.  575,  62  N.  Y.  Supp.  252. 
The  affidavits  submitted  in  behalf  of  the  defendant  must  be  considered 
in  the  light  of  the  requirements  of  the  statute  and  the  decisions  of  the 
courts  thereunder. 
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[2]  1.  The  affidavit  of  John  Whiting  is  several  times  hearsay,  and 
the  proof  is  not  even  competent 

[3]  2.  The  affidavit  of  Milman  is  subject  to  precisely  the  same  crit- 
icism. He  says  that  Mrs.  Benson  says  that  Benson  says,  he  saw  two 
men  coming  from  the  direction  of  Phelps'  following  the  firing  of  the 
shots  and  the  screaming.  Benson's  affidavit  to  that  effect  is  not  pro- 
duced. 

3.  The  affidavit  of  Wallace  Moon,  indicating  that  at  some  time  the 
upstairs  bed  had  been  occupied  (and  of  course  he  cannot  tell  when 
nor  under  what  circumstances),  and  that  there  were  cigar  ashes  and 
a  cigar  stub  by  the  bed,  shed  no  real  light  on  the  tragedy. 

4.  The  same  is  true  of  the  affidavit  of  William  Pogle,  Jr.,  that  he 
observed  that  the  table  was  set  as  if  for  three  persons,  from  which  he 
concluded  that  three  persons  had  eaten  there  at  .supper  the  night  be- 
fore. The  inference  urged  is  that  a  third  person  had  supper  with 
Phelps  and  Miss  Wilcott,  went  to  bed,  and  smoked  a  cigar  and  got 
up  early  in  the  evening  and  killed  Phelps  and  Miss  Wilcott,  and  then 
left  the  place,  or  that  he  ate  supper,  committed  the  murder,  and  there 
went  to  bed  and  smoked  a  cigar,  then  got  up  and  left  the  premises. 
If  the  affidavits  of  this  witness  and  the  last  one  are  of  any  importance, 
this  testimony  could  also  readily  have  been  discovered  for  use  upon 
the  former  trial. 

5.  The  affidavit  of  Garfield  Vincent  that  on  the  next  morning,  11 
miles  away,  a  stranger  came  along  and  without  stopping  inquired  the 
way  to  the  nearest  railroad  station  possesses  no  probative  force. 

[4]  6.  The  affidavits  of  Frederick  W.  Parsons  and  Amos  C.  Squire, 
concerning  the  mental  capacity  of  the  defendant,  satisfy  none  of  the 
requirements  of  the  statute.  The  evidence  is  not  newly  discovered 
and  is  cumulative.  The  court  and  jury  had  full  opportunity  to  observe 
the  defendant's  mental  capacity.  His  attorney  had  abundant  authority 
to  present  such  evidence  to  the  jury,  and  abundant  opportunity  to 
urge  for  their  consideration  the  defendant's  mental  capacity,  bearing 
upon  the  probability  of  the  confession  being  voluntary. 

It  will  be  observed  from  the  record  that  the  defendant  seemed  to 
take  very  good  care  of  himself,  both  on  direct  and  cross  examination. 

[5]  7.  The  affidavit  of  Mr.  O'Grady,  concerning  the  appearance 
of  the  bed,  and  of  the  cigar  stub  and  ashes,  is  subject  to  the  same 
criticism  as  that  of  Wallace  Moon.  O'Grady's  statement  about  the 
finger  prints  is  purely  negative  in  its  effect,  for  the  reason  that  no  pho- 
tographs were  in  fact  taken.  The  statement  in  his  affidavit  about  the 
bloodhound  paying  no  attention  to  Stielow,  who  wore  felt  boots  at  the 
time,  is  likewise  purely  negative  in  its  effect.  It  proves  nothing,  al- 
though true. 

[6]  8.  The  affidavit  of  Powers,  the  Bertillion  operator  at  Sing  Sing, 
is  wholly  irrelevant,  no  photographs  of  the  finger  prints  on  the  lamp 
chimney  having  been  taken  for  comparison.  'The  same  criticism  ap- 
plies to  the  affidavit  of  Joseph  Whitwell  another  finger-print  expert 

[7]  9.  The  affidavit  of  Mary  Cripps,  concerning  her  conversation 
with  detective  Newton,  is  purely  hearsay  and  incompetent. 

10.  The  affidavit  of  the  defendant,  of  course,  contains  no  statement 
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of  any  newly  discovered  fact.  It  relates  to  the  identical  matter  to 
which  he  testified,  and  which  was  fully  litigated  at  the  trial.  It  meets 
the  requirements  of  the  statute  only  in  so  far  as  it  denies  previous 
Imowledge  of  the  facts  stated  in  the  other  affidavits. 

It  will  thus  be  seen  that  with  the  exception  of  the  affidavit  of  Green 
and  the  affidavits  of  the  interview  with  Newton  at  Mr.  Kohn's  office 
in  New  York,  the  affidavits  presented  establish  nothing  of  any  con- 
sequence, and  fail  to  meet  scarcely  any  of  the  requirements  of  the 
statute. 

[8]  It  remains  to  consider  the  effect  of  the  affidavits  of  Mr.  Kohn 
and  the  stenographer  and  detectives  concerning  the  interview  with 
Newton  at  Mr.  Kohn's  office  in  New  York.  Much  of  this  interview 
is  denied  in  Newton's  affidavits  submitted  by  the  people  in  opposition. 
I  do  not  undertake  to  determine  where  the  truth  lies  with  respect  to 
this  interview,  but  shall  consider  the  effect  of  this  interview  as  if  it 
were  truly  stated  by  Mr.  Kohn  and  the  stenographer.  The  inherent 
defect  in  these  affidavits  is  that  the  evidence  is  purely  hearsay.  It 
could  not  be  used  upon  another  trial  unless  Newton  were  sworn,  and 
then  it  could  be  used  only  to  impeach  him  by  contradicting  him. 

[9]  It  is  settled  by  authority  tihat  a  new  trial  will  not  be  granted 
upon  the  ground  of  newly  discovered  evidence  to  present  evidence 
which  serves  only  to  impeach  or  contradict  witnesses  sworn  upon  the 
trial.  People  v.  Priori,  164  N.  Y.  472,  58  N.  E.  668;  People  v. 
Becker,  91  Misc.  Rep.  329,  155  N.  Y.  Supp.  107;  People  v.  Becker, 
215  N.  Y.  159,  160,  109  N.  E.  127;  People  v.  Eng  King  and  Lee 
Dock,  212  N.  Y.  373,  106  N.  E.  96. 

The  story  contained  in  the  affidavit  of  Nelson  Green  is  «o  highly  im* 
probable,  even  if  it  were  not  disputed,  that  I  am  impressed  with  its 
falsity.  That  Green  confessed  of  his  crime  in  all  its  revolting  details 
through  fear ;  that  during  the  months  that  he  was  confined  in  jail  and 
away  from  Newton  he  never  retracted  his  story;  that  he  was  afraid 
even  to  tell  his  lawyer  that  tlie  confession  was  untrue;  that  he  ad- 
mitted it  all  to  the  sheriff  and  district  attorney  after  being  fully  and 
fairly  advised  of  his  rights,  and  cautioned  as  to  the  effect  of  his  con- 
fession upon  his  own  life,  and  then,  still  being  innocent,  pleaded  guilty 
to  murder  in  the  second  degree  and  entered  upon  the  service  of  his 
term  of  life  imprisonment,  and  apparently  never  retracted  this  story 
until  visited  in  prison  now  by  Stielow's  attorney  after  1  year  of  in- 
carceration— is  so  improbable  that  in  the  opinion  of  the  court  if  it 
had  been  before  received  it  would  not  probably  have  changed  the  ver- 
dict From  the  opposing  affidavits,  however,  it  is  entirely  clear  that 
Green's  affidavit  in  its  entirety  is  a  tissue  of  falsehood. 

[10]  If  injustice  were  done;  if  evidence  possessing  inherent  indica- 
tkms  of  credibility  were  presented  satisfying  the  requirments  of  the 
statute — it  would  be  the  duty  of  the  court,  and  that  duty  would  be 
performed  without  hesitancy,  to  grant  a  new  trial  notwithstanding  the 
delay  in  bringing  the  new  matters  to  the  attention  of  the  court  But 
the  court  is  not  unmindful  that  something  is  due  to  the  law  and  to 
its  orderly  administration. 
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[IT]  When  a  trial  has  been  had  in  which  every  right  of  the  defend- 
ant has  been  safeguarded  by  the  court  and  by  the  prosecution  as  well, 
whereih  the  defendant  has  been  ably  and  zealously  represented  by  ca- 
pable counsel,  and  when  by  the  solemn  judgment  of  the  court  the  de- 
fendant has  been  convicted  upon  evidence  which  leaves  no  room  for 
doubt  as  to  his  guilt,  a  new  trial  should  not  be  granted  unless  it 
clearl>  appears  that  since  the  trial  evidence  has  been  newly  discovered 
which,  if  before  produced,  would  probably  have  changed  the  verdict, 
and  which  likewise  meets  the  other  requirements  of  the  statute  in 
question.    Such  a  case  is  not  presented. 

The  motion  f^r  a  new  trial  is  therefore  denied. 


(96  Misc.  Rep.  229) 

BUSB  ▼.  NATIONAL  BEN  FRANKLIN  INS.  CO.  OF  PITTSBURG.  PA- 
SAME  ▼.  MILLERS'  NAT.  INS.  CO.  OF  CHICAGO,  ILL.     SAME  v. 
NORTHWESTERN  NAT.  INS.  CO.  OF  MILWAUKEE,  WIS. 

(Supreme  Court,  Trial  Term,  Brie  CJounty.    July  20,  1916.) 

1.  INBUSANCS  ^s>504 — FiBE  Insubancb — ^Apportionment  of  Loss. 

Where  there  were  three  policies  of  insurance,  each  covering  buildings 
on  six  distinct  parcels  of  land,  and  a  coinsurer  of  part  had  voluntarily 
compromised  and  paid  its  share  of  the  loss,  the  liabilities  of  the  other 
companies  may  be  determined  from  the  provisions  of  the  policies,  with- 
out  reference  to  the  compromise  payment,  if  the  aggregate  payments  do 
not  exceed  the  losa 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {{  1285-1290; 
Dec.  Dig.  <8=»504.] 

2.  INSXTBANCE  ^=S>495(1)— FiBE  INSITBANCB — "COINSTJEANCE." 

"Coinsurance"  is  a  relative  division  of  risk  between  the  insurer  and 
the  insured,  dependent  upon  the  relative  amount  of  the  policy  and  the 
actual  value  of  the  property  insured,  and  taking  effect  only  when  the 
actual  loss  is  partial  and  less  than  the  amount  of  the  policy ;  the  insurer 
being  liable  to  the  extent  of  the  policy  for  a  loss  equal  to  or  in  excess 
of  that  amount. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |S  1270-1272; 
Dec.  Dig.  <8=!>495(1).] 

3.  Insurance  ^=^504 — Fibb  Insurance — Constbugtion  or  Policy — Apfob- 

TIONMENT. 

Where  a  blanket  fire  policy,  providing  for  apportionment  and  co-lnsup- 
ance,  covered  six  distinct  buildings,  for  an  entire  sum,  and  a  loss  oc- 
curred on  a  number  of  them,  the  liability  for  the  loss  will  be  computed  in 
proportion  to  the  total  value  of  all  the  buildings,  and  not  the  value  of 
those  burned,  since  the  latter  construction  would  destroy  the  effect  of 
the  coinsurance  provision,  and  leave  the  parcels  on  which  no  loss  oc- 
curred without  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  ||  1285-1290; 
Dec.  Dig.  <Srs>504.] 

4.  Insurance  ^s»499 — Fibb  Insxtbance — Stbaioht  Policy. 

Under  a  policy  of  ordinary  or  "straight"  insurance,  the  value  of  the 
property  is  not  important,  if  not  less  than  the  amount  of  the  insurance, 
since,  If  the  loss  is  total,  and  the  value  of  the  property  equals  or  exceeds 
the  amount  of  the  insurance,  the  insurer  is  liable  for  the  full  amount  of 
the  policy,  and,  in  case  of  partial  loss,  is  Uable  for  the  amount  of  the  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |  1274;  Dec. 
Dig.  <8=»499.] 

^=»For  other  cases  see  same  topic  it  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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5.  Inbubangb  ^=9504 — Fnuc  Insurance — ^Appobtionmxnt  of  Loss— Otheb  In« 

6UBANCB. 

In  an  action  on  three  blanket  policies,  containing  provisions  for  ap- 
portionment and  coinsurance,  covering  six  distinct  buildings,  where  an- 
other company  Issued  a  similar  policy  insuring  two  buildings,  and.  by 
adding  together  the  full  amount  of  liability  on  these  buildings  of  the 
defendant  companies  and  the  other  company,  the  Insured  will  in  no  In- 
stance receive  the  full  amount  of  his  loss,  there  will  be  no  apportion- 
ment, since  the  Insured  is  entitled  to  the  greatest  protection  possibly  con- 
sistent with  the  provisions  of  the  policy,  and  the  coinsurance  clause  fixes 
the  metliod  of  apportionment 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  {§  1285-1290; 
Dec.  Dig.  <8=»504.] 

Actions  by  Gus  G.  Buse  against  the  National  Ben  Franklin  Insurance 
Company  of  Pittsburg,  Pa.,  against  the  Millers'  National  Insurance 
Company  of  Chicago,  111.,  and  against  the  Northwestern  National  In- 
surance Company  of  Milwaukee,  Wis.,  respectively,  consolidated  for 
trial.    Judgment  for  plaintiff. 

The  three  above  entitled  actions,  involving  the  same  questions,  were 
tried  together  before  the  court,  without  a  jury,  at  the  March,  1916, 
term  of  the  Erie  County  Supreme  Court 

Gibbons  &  Pottle,  of  Buffalo  (Frank  Gibbons,  of  Buffalo,  of  coun- 
sel), for  plaintiff. 

Shire  &  Jellinek,  of  Buffalo  (Vernon  Cole,  of  Buffalo,  of  counsel), 
for  defendants. 

ROWLAND  L.  DAVIS,  J.  The  plaintiff,  the  owner  of  six  parcels 
of  property,  known  as  851,  853,  855,  857,  and  851-853  rear  Sycamore 
street,  and  876  Fillmore  avenue,  in  the  city  of  Buffalo,  obtained 
blanket  policies  of  insurance  covering  the  property,  aggregating  $8,- 
000,  as  follows;  In  the  National  Ben  Franklin  Insurance  Company 
of  Pittsburgh,  Pa.,  a  policy  of  $3,000;  in  the  Northwestern  National 
Insurance  Company  of  Milwaukee,  Wis.,  $3,000;  in  the  Millers*  Na- 
tional Insurance  Company  of  Chicago,  111.,  $2,000.  The  policies  are 
what  are  known  as  "full  coinsurance  policies."  The  terms  and  provi- 
sions of  these  policies  were  identical,  except  as  to  the  difference  in  the 
amount,  as  stated.  The  plaintiff  had  procured  another  insurance  pol- 
icy issued  by  the  Sun  Insurance  Office,  which  covered  parcels  851-853 
rear,  853,  and  855,  each  in  the  sum  of  $500,  aggregating  $1,500.  This 
policy  also  was  a  full  coinsurance  policy,  identical  in  its  provisions  in 
that  respect  to  the  other  policies.    These  provisions  are  as  follows: 

"This  company  shall  not  be  liable  for  a  greater  proportion  of  any  loss  or 
damage  to  the  property  described  herein  than  the  sum  hereby  Insured  bears 
to  one  hundred  per  centum  (100%)  of  the  actual  cash  value  of  said  property 
at  the  time  such  loss  shall  happen.*' 

All  of  the  policies  also  contained  an  apportionment  clause  in  the 
following  language: 

'*Thls  company  shall  not  be  liable  under  this  policy  for  a  greater  propor- 
tion of  any  loss  on  the  described  property,  or  for  loss  by  and  expense  of  re- 
moval from  premises  endangered  by  fire,  than  the  amount  hereby  Insured 
shall  bear  to  the  whole  Insurance,  whether  valid  or  not,  or  by  solvent  or  In- 

^S5»For  oUier  cases  see  same  topic  &  KBT-NUMBBR  In  aU  Key-Numbered  DigeBts  it  Indexes 
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solvent  insurers,  covering  sach  property,  and  the  extent  of  the  application  of 
the  insurance  under  this  policy,  or  of  the  contribution  to  be  made  by  this 
company  in  case  of  loss,  may  be  provided  for  by  agreement  or  condition  writ- 
ten hereon  or  attached  or  appended  hereto." 

While  the  policies  were  in  force  on  the  8th  of  July,  1915,  a  fire 
caused  damage  to  the  parcels  known  as  851,  853,  851-853  rear,  and 
855  Sycamore  street.  No  damage  resulted  to  857  Sycamore  street 
or  876  Fillmore  avenue.  The  damage  as  to  the  other  property  was 
partial  only  as  to  each,  and  in  varying  amounts. 

Pursuant  to  the  terms  of  the  policy,  an  appraisal  was  had,  fixing  the 
sound  value  of  all  of  the  property  insured,  both  injured  and  unin- 
jured, and  the  amount  of  loss  on  each  separate  parcel.  This  appraisal 
has  been  accepted  by  both  parties  ^s  correct,  and  the  items  of  value 
and  of  less  are  as  follows :  851  Sycamore  street,  sound  value  $3,070,. 
loss  $389.50;  853  Sycamore  street,  sound  value  $1,272,  loss  $497.07; 
855  Sycamore  street,  sound  value  $1,610,  loss  $254.47;  851-853  rear 
Sycamore  street,  sound  value  $2,112,  loss  $1,625.70;  857  Sycamore 
street,  sound  value  $4,500,  loss  nothing;  876  Fillmore  avenue,  sound 
value  $2,150,  loss  nothing.  The  total  sound  value  of  all  the  property 
was  $14,714,  and  the  total  loss  $2,766.74.  The  total  sound  value  of 
the  four  parcels  of  property  sustaining  loss  was  $8,064. 

From  the  foregoing  statement  of  facts,  it  will  be  readily  seen  that 
the  situation  is  somewhat  confusing ;  and  ( 1)  to  interpret  the  policies 
in  relation  to  their  respective  liabilities  for  the  losses  sustained,  and 
(2)  to  apportion  those  losses  between  the  companies  insuring  the  whole 
property,  and  the  company  insuring  only  a  portion,  are  the  somewhat 
perplexing  problems  presented. 

[1]  It  appeared  upon  the  trial  that  the  loss  had  been  adjusted  with 
the  Sun  Insurance  (DfEce,  and  an  amount  had  been  paid  by  that  com- 
pany under  its  policy,  as  claimed  by  the  plaintiff,  in  compromise  of  its 
liability.  The  amount  actually  paid  by  the  latter  company,  it  seems  to 
me,  is  immaterial  as  long  as  it  was  paid  voluntarily,  and  that  company 
is  not  seeking  contribution.  The  liability  of  the  defendant  companies 
may  be  determined  from  the  provisions  of  the  policies  themselves 
without  reference  to  any  amount  actually  paid  by  the  Sun  Insurance 
OfBce  in  compromise  or  settlement  of  its  liability,  at  least  if  the  ag- 
gregate payments  do  not  exceed  the  loss.  Lucas  v.  Jefferson  Ins. 
Co.,  6  Cow.  635.  As  already  stated,  the  blanket  policies  issued  by 
the  three  defendants  were  in  the  form  of  what  is  known  as  "full  or 
100  per  cent,  coinsurance/' 

[2]  The  first  question  at  issue  between  the  parties  is  as  to  the 
amount  of  liability  which  defendants  sustained  toward  the  parcels  of 
property  injured;  the  claim  of  the  plaintiff  being  that  the  total  amount 
of  the  policy  is  applicable  to  the  pa)mient  of  the  loss  sustained  on  the 
four  injured  parcels,  although  it,  by  its  terms,  also  covered  the  two 
that  were  uninjured — in  other  words,  that  these  parcels  of  the  value  of 
$8,064  are  practically  fully  insured  by  the  policies  aggregating  $8,000. 
This  contention  is  denied  by  the  defendants.  In  reaching  an  under- 
standing of  this  question,  which  will  be  the  first  considered,  it  will  be 
necessary  to  formulate  a  legal  definition  and  statement  of  what  coin* 
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surance  means.  Coinsurance  means  a  relative  division  of  the  risk  be- 
tween the  insurer  and  the  insured,  dependent  upon  the  relative  amount 
of  the  policy  and  the  actual  value  of  the  property  insured  thereby. 
In  full  or  100  per  cent,  coinsurance,  if  the  value  of  the  property  equals 
or  is  less  than  the  face  of  the  policy,  the  risk  is  entirely  upon  the 
insurer.  If  the  value  of  the  property  exceeds  the  face  of  the  policy, 
then  the  insurer  and  the  insured  assume  the  risk  in  the  ratio  of  the 
face  of  the  policy  to  the  excess  in  value. 

[3,  4]  The  parties  may  not  know  the  actual  value  of  the  property 
at  the  time  it  is  insured,  and  therefore  agree  upon  an  arbitrary  sum  as 
its  value  rather  than  go  to  the  trouble  and  expense  of  making  an 
accurate  appraisal  of  the  property ;  or  it  may  be  that  the  value  of  the 
property  may  undergo  change,  and  increase  during  the  term  of  the 
policy ;  and  when  a  loss  occurs,  and  the  sound  value  of  the  property 
is  determined  at  that  time,  it  may  turn  out  that  the  actual  value  was 
considerably  in  excess  of  the  arbitrary  value  fixed  in  the  policy. 
Then  by  the  terms  of  the  policy  the  insured  becomes  liable  for  his 
proportion  of  the  risk,  to  wit,  the  amount  of  such  excess.  Where  the 
loss  is  total,  the  problem  is  simple ;  the  company  pays  the  total  amount 
of  the  insurance,  and  the  insured  bears  the  burden  of  the  remainder 
of  the  loss.  It  would  seem  that  where  the  loss  is  partial,  under  the 
same  circumstances,  the  reasonable  construction  would  be  that  the  two 
coinsurers  should  share  the  loss  in  the  same  proportion. 

There  seems  to  have  been  no  definition  given  nor  a  definite  state- 
ment made  of  the  liabilities  of  the  parties  to  a  policy  of  coinsurance 
by  the  courts  of  this  state,  particularly  where  the  loss  was  partial,  so 
far  as  I  can  discover,  where  the  question  was  directly  presented.  In 
Richards  on  Insurance,  page  301,  it  is  said: 

"The  object  of  the  coinsurance  clause  is  to  compel  the  insured  to  take  out 
insurance  to  the  designated  percentage  of  the  value  of  his  property,  usually 
either  80  or  100  per  cent.,  or  else  become  his  own  insurer  to  the  amount  of 
the  deficiency,  and  the  average  clause  appUes  where  property  is  insured  as 
an  entirety,  though  located  in  several  places  or  buildings  in  proportions  per- 
haps unknown  to  the  insurers,  or  in  shifting  proportions,  and  its  object  is 
to  ratably  distribute  the  insurance  over  all  the  properties,  so  that,  in  case 
of  a  loss  In  one  place,  the  insured  cannot  caU  upon  the  total  amount,  but 
only  the  ratable  amount  of  insurance  for  contribution  to  such  a  localized 
loss." 

In  discussing  the  question  as  to  what  is  the  meaning  of  "whole  in- 
surance," Vann,  J.,  says,  in  Farmers*  Feed  Co.  v.  Scottish  Union  Ins. 
Co.,  173  N.  Y.  241,  at  page  247,  65  N.  E.  1105,  at  page  1107  (speak- 
ing of  80  per  cent,  coinsurance) : 

"Thus  the  effect  of  the  coinsurance  clause  is  that  if  the  property  is  in- 
sured to  80  per  cent,  of  its  value,  or  more,  in  case  of  a  total  loss  the  whole 
sum  insured  becomes  due,  but  with  insurance  for  less  than  80  per  cent,  of 
the  value,  and  a  loss  also  of  less  than  80  per  cent.,  the  owner  becomes,  in 
effect,  a  coinsurer  proportionately.  He  could  have  procured  insurance  to  80 
per  cent,  of  the  value,  but,  not  having  done  so,  he  becomes  his  own  insurer 
pro  tanto.  This  accords  with  the  way  the  clause  is  characterized  in  the 
policies,  for  it  is  entitled  'percentage  coinsurance  clause,'  which  means  In- 
surance by  the  company  and  the  owner,  depending  upon  the  percentage  or 
proportion  which  the  Insurance  bears  to  the  value.  The  object  is  through 
iQwer  premiums  to  induce  the  owner  either  to  take  out  insurance  to  80  per 
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cent  of  value,  or  to  become  a  oolnsurer  with  less  risk  to  the  company  in 
case  of  a  loss  falling  below  such  percentage  of  value.  Where  either  the  loss 
or  the  insurance  equals  or  exceeds  80  per  cent,  of  the  value,  the  clause  has 
no  effect ;  but,  when  both  are  less,  the  insured  and  the  insurer  bear  the  loss 
in  certain  proportions." 

But  the  learned  counsel  for  the  plaintiff  contends  that,  in  the  case 
of  a  blanket  policy  covering  several  distinct  parcels,  the  rule  is  differ- 
ent; that  the  plaintiff  is  entitled  to  apply  the  total  amount  of  insur- 
ance, to  wit,  the  face  of  the  policies,  to  the  particular  parcels  which 
have  sustained  loss,  and,  as  the  value  of  these  parcels  does  not  exceed 
the  face  of  the  policies,  the  plaintiff  is  entitled  to  recover  the  full 
amount  of  either  total  or  partial  loss  sustained  on  each  of  these  par- 
ticular parcels  of  property.  He  relies  largely  upon  the  statement  in 
the  opinion  of  Rapallo,  T.,  in  Odgen  v.  East  River  Ins.  Co.,  50  N. 
Y.  388,  at  page  392  (10  Am.  Rep.  492),  where  it  is  said: 

"By  insuring  several  parcels  of  property  for  an  entire  sum  the  insured 
obtains  the  advantage,  and  the  insurer  subjects  himself  to  the  liability,  of 
having  so  much  of  the  total  sum  insured  as  may  be  necessary  to  compensate 
for  damage  to  any  part  of  the  property  applied  to  that  part,  though  the  sum 
named  in  the  policy  would  have  been  insufficient  to  cover  the  loss,  if  the  whole 
had  been  destroyed.  Thus  it  is  left  to  the  result,  In  case  of  a  partial  loss,  to 
determine  what  sum  is  insured  upon  any  particular  parcel*  the  only  limit 
being  its  value." 

In  rejecting  the  doctrine  quoted,  as  applicable  to  this  case,  it  may 
first  be  noted  that  the  language  of  the  learned  court  was  purely  obiter. 
He  had  already  decided  the  question  of  apportioning  the  loss  between 
the  blanket  policies  and  the  specific  policy  issued  by  the  defendant,  and 
the  case  involved  a  total  loss,  where  it  was  held  there  was  no  occa- 
sion for  any  apportionment ;  and,  following  the  language  quoted  and 
relied  upon  by  die  plaintiff's  counsel,  the  court  says : 

"We  refrain  from  expressing  an  opinion  now  upon  the  several  phases  which 
might  be  developed  under  an  insurance  of  this  character  in  case  of  partial 
loss,  confining  our  adjudication  to  the  case  before  us,  which  was  that  of  a 
total  loss  of  the  whole  subject  insured  by  the  policies." 

It  may  be  noted  that  the  policies  under  discussion  were  not  coinsur- 
ance policies. 

The  learned  counsel  also  relies  upon  the  authority  of  Lesure  Ltun- 
ber  Co.  V.  Mutual  Ins.  Co.,  101  Iowa,  514,  70  N.  W.  761,  and  Page  v. 
Sun  Ins.  Co.,  74  Fed.  203,  20  C.  C.  A.  397,  33  L.  R.  A.  249.  The  ques- 
tion in  each  instance  before  the  court  was  the  second  question  involved 
in  the  case  at  bar,  to  wit,  the  apportionment  of  the  loss  between  the  in- 
surance companies  having  respectively  blanket  and  specific  policies  on 
parcels  of  property  sustaining  loss.  In  determining  the  respective  lia- 
bilities of  the  companies,  it  was  held  in  those  cases  that,  where  several 
parcels  of  property  were  insured  by  blanket  insurance  and  one  parcel 
by  specific  insurance,  the  total  amount  of  the  policy  of  blanket  insur- 
ance was  applicable  to  the  parcel  injured  covered  by  specific  insurance. 
If  this  was  the  correct  rule  in  determining  the  apportionment  of  loss 
between  two  companies,  it  ought,  of  course,  to  be  the  correct  rule  of 
liability  as  between  the  insured  and  the  company  issuing  tlic  blanket 
policy.    The  error  into  which  the  learned  counsel  has  fallen,  it  seems 
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to  me,  is  in  not  noting  the  distinction  between  the  terms  of  the  poli- 
cies. The  policies  in  the  cases  cited  did  not  contain  the  coinsurance 
clause.  The  coinsurance  form  is  apparently  modem.  Richards  on 
Insurance,  442,  note. 

The  rule  contended  for  by  counsel  might  be  the  correct  one,  if  the 
policy  was  one  of  ordinary  or  "straight"  insurance.  Under  such  poli- 
cies the  value  of  the  property  is  not  important,  as  long  as  it  is  not  less 
than  the  amount  of  the  insurance.  In  such  case,  if  the  loss  is  total,  and 
the  value  of  the  property  equals  or  exceeds  the  amount  of  the  insur- 
ance, the  company  is  liable  for  the  full  amount  of  the  policy.  In  case 
of  partial  loss,  the  company  is  liable  to  the  amount  of  the  loss.  In 
19  Cyc.  838,  it  is  said : 

"In  caj9e  of  partial  loss,  the  company  is  liable  under  the  ordinary  policy  to 
pay  the  full  damage  up  to  the  amount  of  the  insurance;  but  it  may  be  pro- 
vided in  the  contract  that  the  insured  shall  carry  a  part  of  the  risk  and  the 
company  shall  assume  the  risk  as  to  a  portion  only  of  the  value  of  the  prop- 
erty" (citing  Farmers'  Feed  Ck>.  v.  Scottish  Union  Ins.  Ck>.,  supra). 

Under  the  coinsurance  policy,  the  company  does  restrict  its  liability. 
To  adopt  the  rule  contended  for  by  plaintiff  would  be  to  exempt  en- 
tirely the  insured  from  any  liability  as  to  coinsurance,  except  when  the 
loss  was  total.  It  would  leave  portions  of  the  property  without  in- 
surance, for  if  the  four  parcels  in  question  had  been  totally  destroyed, 
and  if,  as  the  plaintiff  contends,  the  insurer  was  liable  for  the  full 
amount  of  the  policy,  to  be  applied  on  those  parcels,  the  effect  would 
be  to  leave  the  other  two  without  insurance.  In  Odgen  v.  East  River 
Ins.  Co.,  supra,  Rapallo,  J.,  says : 

"Where  several  parcels  of  property  are  insured  together  for  an  entire  sum, 
it  is  impossible  to  say  as  to  ^tber  of  the  parcels  that  there  is  no  insurance 
upon  It." 

If  there  had  been  total  loss  of  the  four  parcels,  and  no  loss  on  either 
of  the  other  two  parcels,  under  the  doctrine  advocated  by  counsel,  the 
plaintiff  would  then  have  the  total  amount  of  his  insurance  and  the  re- 
maining amount  of  his  property  with  its  value  entirely  unimpaired,  and 
he  would  in  no  sense  be  a  coinsurer.  In  other  words,  the  plaintiff 
would  never  be  a  coinsurer,  except  in  the  event  of  a  total  loss  of  all  the 
parcels  covered  by  the  blanket  policies.  This  would  do  a  violence  to 
the  reasonable  interpretation  of  contracts,  which  it  seems  to  me  can- 
not be  justified.    I  am  not  unmindful  of  the  rule  that: 

"Of  two  admissible  constructions  of  an  Insurance  contract  the  one  against 
the  insurers  should  be  preferred,  since  they  dictate  its  form  and  are  the 
authors  of  its  ambiguity"  (Imperial  Shale  Brick  Co.  v.  Jewett,  169  N.  Y.  143. 
62  N.  E.  167),  and  that  "any  uncertainty  in  the  language  of  a  fire  insurance 
policy  will  be  resolved  in  favor  of  the  insured^'  (Maisel  v.  Fire  Association, 
59  App.  Div.  461,  69  N,  Y.  Supp,  181 ;  19  Cyc.  ""' 


But  it  seems  to  me  there  is  no  ambiguity,  and  we  must  adopt  the 
principle  laid  down  in  Allen  v.  German-American  Ins.  Co.,  123  N.  Y. 
6,  25  N.E.  309,  that: 

"A  policy  of  insurance  forms  no  exception  to  the  general  rule  that  con- 
tracts will  be  enforced  according  to  their  terms,  and  effect  will  be  given  to 
the  expressed  and  evident  intention  of  the  parties." 
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In  Richards  on  Insurance,  page  301,  it  is  said: 

*'In  the  absence  of  a  coinsurance  clause,  the  assured  collects  his  whole  loss; 
if  that  does  not  exceed  his  Insurance,  and  his  whole  insurance,  if  that  does 
not  exceed  his  loss.  With  a  coinsurance  clause  present,  the  foregoing  rule 
of  recovery  is  modified,  and  the  recovery  reduced,  but  only  if  the  insurance 
and  the  loss  are  both  below  the  percentage  of  value,  usually  80  or  100  per 
cent,  as  named  in  the  clause." 

I  therefore  reach  the  conclusion  that  the  liability  as  to  the  defendant 
companies  on  the  partial  loss  sustained  on  the  property  injured  is  rep- 
resented by  the  proportion  as  $14,714,  the  value  of  the  property,  is  to 
$8,000,  the  amount  of  the  insurance,  so  is  $2,766.74,  the  total  amount 
of  loss  on  the  four  parcels,  to  the  amount  required,  to  wit,  $1,504.28, 
the  sum  for  which  the  defendant  companies  are  obligated. 

[5]  There  remains  to  be  considered  the  question  of  what,  if  any, 
apportionment  should  be  made  between  the  defendant  companies  and 
the  Sun  Insurance  Office,  which  had  what  has  been  called  "specific  in- 
surance" on  three  of  the  parcels  injured.  Perhaps  no  question  has  led 
to  a  greater  confusion  in  the  courts  than  the  questions  arising  in  what  is 
known  as  "nonconcurrent  or  partially  concurrent  apportionments."  In 
a  very  able  discussion  of  the  subject  in  a  footnote  in  Richards  on  In- 
surance (3d  Ed.),  page  440,  written  by  Mr.  Willis  O.  Robb,  it  is  stated 
that  there  are  at  least  six  different  rules  which  courts  in  different  ju- 
risdictions have  adopted,  and  which  Mr.  Robb  summarizes  in  the  com- 
ment that : 

"No  one  of  them  is  either  demonstrably  sound  in  theory  or  nnlversally  ap- 
plicable In  practice." 

He  calls  attention  to  the  fact  that  these  rules  were  all  made  in  refer- 
ence to  the  ordinary  or  open  insurance  policy,  and  that  the  advent  of 
the  coinsurance  clause  has  tended  to  discredit  all  the  rules  that  had 
theretofore  been  applied  to  apportionment  of  loss  among  nonconcur- 
ring  or  partially  concurring  policies. 

In  deciding  that  the  policies  of  the  defendant  companies  should  be 
interpreted  so  that  the  coinsurance  clause  applies  to  cases  of  partial 
loss  on  separate  parcels  of  property,  and  that  the  insurer  shares  the 
risk  for  the  excess  of  value  of  the  property  beyond  the  amount  of  the 
policy  applicable  thereto,  it  is  difficult  to  understand  on  any  rational 
theory  how  it  may  concern  the  defendant  companies  whether  the  in- 
sured carries  the  remaining  risk  himself  or,  for  his  own  protection, 
shares  that  risk  with  some  other  company  by  taking  out  additional  in- 
surance. We  must  keep  in  mind  the  fact  that  the  policy  in  the  Sun 
Company  was  also  a  coinsurance  policy.  Applying  the  same  principle 
of  determining  liability  to  the  Sun  policy  that  we  have  adopted  for  the 
defendants'  policies,  we  find  that  on  parcel  No.  853,  where  the  value 
of  the  property  was  $1,272,  the  amount  of  the  insurance  on  this  proper- 
ty was  $500,  the  loss  $497.07,  and  the  liability  of  the  Sun  policy  will 
be  "^V^*"  of  the  loss,  or  $195.40.  Similarly,  on  parcels  No.  855  and 
851-853  rear,  its  liability  would  be,  respectively,  $79.03  and  $384.82. 

The  liability  of  the  defendant  companies  on  the  same  three  parcels 
for  the  loss  sustained  is,  respectively,  on  No.  853,  $270.26;  on  No.  855, 
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$138.35 ;  on  Nos.  851-853  rear,  $883.89.  By  adding  together  the  items 
of  liability  of  the  Sun  Company  and  of  the  defendant  companies  on 
each  of  the  three  parcels,  we  find  that,  if  all  the  companies  are  held  to 
the  limit  of  their  liability,  the  insured  will  in  no  instance,  receive  the 
total  amount  of  his  loss. 

There  is  a  well-recognized  principle  of  insurance,  as  determined  by 
the  courts,  that  the  insured  should  be  given  the  greatest  protection 
possibly  consistent  with  the  provisions  of  the  policy.  In  discussing  the 
question  of  the  confusion  in  the  law  regarding  apportionment,  in  Rich- 
ards on  Insurance,  at  page  438,  it  is  said  : 

"One  principle,  however,  the  courts  seem  to  hold  in  commoD,  to  wit,  that, 
unless  the  express  phraseology  of  the  policies  prohibits,  the  contribution 
clause  ought  not  to  be  so  appUed  as  to  diminish  the  protection  of  the  in- 
sured ;  since  usually  the  insurer  fixes  the  amount  of  his  premium  regardless 
of  other  insurance,  and  if,  after  the  flre,  he  happens  to  find  other  insurance 
which  relieves  him  in  part  from  his  liability,  it  is  a  piece  of  pure  good  for- 
tune. His  principal  engagement  is  to  pay  the  loss  in  full  up  to  the  face  of 
his  policy,  and  the  insured  has  given  no  promise  to  take  out  or  to  keep  up 
other  insurance.** 

If  we  were  to  adopt  the  rule  laid  down  in  Farmers'  Feed  Co.  v. 
Scottish  Union  Insurance  Co.,  supra,  that  the  defendant  companies 
were  entitled  to  have  the  apportionment  clause  interpreted  by  treating 
the  face  of  the  policy,  $500,  as  a  part  of  the  "whole  insurance"  on  the 
three  separate  parcels  insured  by  the  Sun  Company,  the  effect  would 
be  that,  by  taking  out  this  additional  insurance  and  paying  the  premium, 
the  plaintiff  would  actually  have  reduced  the  liabilities  of  the  compa- 
nies, and  would  be  able  to  collect  only  a  much  smaller  percentage  of  his 
loss  than  as  though  he  had  taken  no  additional  insurance.  This,  of 
course,  would  be  manifestly  inconsistent  and  unjust.  The  specific  in- 
surance in  the  Farmers'  Feed  Co.  Case  was  an  ordinary  open  policy, 
and  did  not  contain  the  coinsurance  clause,  as  does  the  policy  in  the 
Sun  Company,  so  that  rule  cannot  be  deemed  applicable  here. 

It  seems  to  me  that  under  these  coinsurance  policies  the  apportion- 
ment rule  cannot  justly  be  applied,  where  the  amount  of  the  liability 
of  all  the  companies  is  less  than  the  actual  loss.  In  commenting  on  the 
rule  of  apportionment  adopted  in  Blake  v.  Exchange  Mutual  Insurance 
Co.,  12  Gray  (Mass.)  265,  Rapallo,  J.,  in  Odgen  v.  East  River  Insurance 
Co.,  50  N.  Y,  388,  10  Am.  Rep.  492,  says: 

"That  rule  is,  in  substance,  that  for  the  purpose  of  apportioning  the  loss 
lI^case  of  overinsurance,  where  several  parcels  are  insured  together  by  one 
policy  for  an  entire  sum,  and  one  of  the  parcels  is  insured  separately  by 
another  poUcy,  the  sum  insured  by  the  first-mentioned  policy  is  to  be  dis- 
tributed among  the  several  parcels  in  the  proportion  which  the  sum  insured 
by  that  policy  bears  to  the  total  value  of  all  the  parcels.  *  *  *  It  is  mani- 
fest that  there  was  no  overinsurance,  and  that  consequently  there  is  no  oc- 
casion for  any  apportionment." 

So  in  the  case  at  bar  there  was  no  overinsurance  on  any  of  these 
parcels,  and  I  therefore  conclude  there  is  no  occasion  for  any  appor- 
tionment. This  conclusion  is  strengthened  by  the  provisions  of  the 
policies  in  suit.  The  apportionment  clause  is  in  the  general  standard 
printed  form.    The  coinsurance  clause  is  one  of  several  riders  attach- 
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ed  to  the  policy,  partly  typewritten  and  partly  printed,  which  tend  to 
modify  the  general  provisions  of  the  policy.  The  latter  part  of  the 
apportionment  clause  says: 

"And  the  extent  of  the  application  of  the  Insurance  under  this  policy,  or  of 
the  contribution  to  be  made  by  this  company  in  case  of  loss,  may  be  pro- 
vided for  by  agreement  or  condition  written  hereon  or  attached  or  appended 
hereto." 

The  contribution  has  been  provided  for  by  the  coinsurance  clause  at- 
tached, which  fixes  the  liability  of  the  company  for  the  proportion  of 
loss  or  damage  which  the  face  of  the  policy  bears  to  100  per  cent,  of 
the  actual  cash  value  of  the  property.  It  follows  that  the  total  liability 
under  the  three  policies  in  suit  for  the  loss  on  the  four  parcels  of  prop- 
erty amounts  to  $1,504.28,  for  which  the  National  Ben  Franklin  Fire 
Insurance  Company  of  Pittsburg,  Pa.,  is  obligated  to  pay  three-eighths, 
or  $564.10;  the  Northwestern  National  Insurance  Company  of  Mil- 
waukee, Wis.,  three-eighths,  or  $564.10,  and  the  Millers'  National  In- 
surance Company  of  Chicago,  111.,  two-eighths,  or  $376.08. 

Judgment  for  the  plaintiff  accordingly. 


(174  App.  Div.  473) 

SMITH  et  aL  ▼.  SMITH  et  aL 

(Supreme  Ck>nrt,  Appellate  Diyision,  Second  Department    Jnly  28,  1916.) 

1.  Counties  ^k>151 — Fxsoai<  Management — Submission  to  PopxTUkB  Vote  oi 

Question  of  Expenditure. 

A  submission  to  voters  of  a  county  of  expenditure  of  $50,000  for  a  hos- 
pital was  not  invalid,  as  misleading,  because  the  county  had  already 
acquired  the  site,  or  because  the  cost  involved  in  maintenance,  etc.,  would 
necessarily  exceed  the  authorized  initial  outlay. 

[Ed.  Note. — ^For  other  cases,  see  Counties,  Cent.  Dig.  {}  106,  218;  Dec. 
Dig.  «=>151.] 

2.  Counties  ^=s>105(1) — Use  or  Pbopbbtt-— Hospitai^ 

The  erection  and  operation  of  a  hospital  is  a  proper  counter  purpose, 
although  the  hospital  takes  some  pay  patients. 

[Ed.  Note. — For  other  cases,  see  Ck)unties,  Cent  Dig.  S  105;  Dec.  Dig. 
«®=>105(1).] 

3.  Counties  ^=>106 — Use  of  Pbopebty — Hospital. 

Nor  is  the  operation  of  a  hospital  less  of  a  county  purpose  because  cer- 
tain inmates  may  not  be  strictly  confined. 

[Ed.  Note. — For  other  cases,  see  CJountles,  Cent  Dig.  {  109;  Dec.  Dig. 
«&=»106.] 

4.  Counties  ^=>151— Fiscal  Management — Submission  to  Populab  Vote  op 

Question  of  Expenditube. 

Referendum  to  voters  of  a  county  of  the  question  of  county  expendi- 
ture for  a  tuberculosis  hospital  is  not  prohibited  by  the  Constitution,  as 
it  is  peculiarly  a  matter  for  local  Judgment,  and  the  grant  by  0)nst  art 
8,  §§  26,  27,  of  certain  powers,  and  permission  to  the  Legislature  to  grant 
further  powers,  to  county  boards  of  supervisors  does  not  imply  that  the 
people  abdicate  their  sovereignty  to  such  county  board. 

[Ed.  Note. — For  other  cases,  see  Counties,  CJent  Dig.  S§  166,  218 ;  Dec 
Dig.  <g=»151.] 

^=>For  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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6.  CoNsmrunoNAL  Law  ^=»65— Governmental  Powees— Delegation. 

The  state  may  refer  a  local  matter  to  the  voters  of  a  locality  who  are 
specially  Interested. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  8  116; 
Dec.  Dig.  <©=»66.] 

Appeal  from  Special  Term,  Suffolk  County. 

Taxpayers'  action,  under  General  Municipal  Law,  §  51,  by  Martha 
T.  Smith  and  others  against  Edv^ard  H.  L.  Smith  and  others  to  en- 
join the  erection  of  a  tuberculosis  hospital  and  to  restrain  the  disposi- 
tion of  county  bonds  theretofore  issued  for  the  erection  thereof.  From 
a  judgment  for  defendants,  plaintiffs  appeal.    Affirmed. 

In  1909  the  Legislature  amended  the  County  Law  (Consol.  Laws,  c  11)  by 
providing  (section  45)  that  a  county  board  of  supervisors  by  a  majority  vote 
might  estabUsh  a  county  hospital  for  persons  suffering  from  tuberculosis. 
Laws  of  1909,  c.  341,  in  effect  May  13.  1909.  Accordingly,  on  December  13, 
1912,  the  Suffolk  county  board  of  supervisors  voted  to  establish  such  a  county 
hospital  for  tuberculosis.  Thereafter  it  chose  a  site  in  the  town  of  Brook- 
haven,  subject  to  the  approval  of  the  state  board  of  health.  Following  such 
approval  by  the  state  board  of  health,  the  board  of  county  supervisors  voted 
to  take  title  to  this  site,  consisting  of  about  10  ajcres  of  land,  purchased  for 
$4,566.60,  and  a  conveyance  was  duly  deUvered  and  recorded  in  August,  1913. 
The  County  Law  was  amended  in  1914  to  provide  that  "the  board  of  super- 
visors of  any  county  that  previous  to  January  first,  nineteen  hundred  and 
fourteen,  has  not  voted  to  establish  a  hospital  shaU  have  authority  to  sub- 
mit the  question  of  establishing  such  a  hospital  to  the  voters  of  the  county 
at  any  general  election  at  which  public  oflacers  are  elected.  The  board  of 
supervisors  shall  fix  the  sum  of  money  deemed  necessary  for  the  establish- 
ment of  said  hospital.*'  A  statutory  form  for  the  proposition  to  be  sub- 
mitted to  the  voters  followed.  Laws  of  1914,  c.  323,  t  1,  in  effect  April  14, 
1914.  The  board  of  supervisors  having  rescinded  its  previous  resolutions  to 
estabUsh  this  tuberculosis  hospital  "excepting  ♦  •  •  the  resolution  to 
purchase  a  site  therefor,"  on  August  10,  1914,  voted  to  submit  to  popular  vote, 
at  the  coming  November  election,  the  proposition,  "Shall  the  county  of  Suf- 
folk appropriate  the  sum  of  fifty  thousand  ($50,000)  dollars  for  the  establish- 
ment of  a  tuberculosis  hospital?"  In  the  November,  1914,  election,  the  vote 
was  ayes  9,525^  against  7,209  in  the  negative.  On  November  13th  a  build- 
ing committee  was  appointed.  On  March  2,  1915,  the  board  voted  to  issue 
bonds  in  the  sum  of  $50,000,  which  were  taken  by  the  Equitable  Trust  Com- 
pany of  New  York.  Thereupon  contracts  were  made  for  buildings  and  equip- 
ment, amounting  to  $34,000,  on. which  the  county  treasurer  had  paid  $23,000, 
and  a  board  of  managers  for  the  hospital  had  been  appointed  by  April  21, 
1915 — at  the  time  this  taxpayers'  action  started.  The  injunction  pendente 
Ute,  however,  which  plaintiffs  sought,  was  denied  at  the  Special  Term,  from 
which  order  an  appeal  led  to  an  affirmance  without  passing  on  the  merits. 
170  App.  Div.  950,  155  N.  Y.  Supp.  1141.  In  January,  1916,  the  cause  came 
on  for  tria^  resulting  in  a  dismissal,  by  judgment  entered  on  April  8,  1916, 
from  which  this  appeal  is  taken. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

P.  L.  Housel,  of  Riverhead,  for  appellants. 

Samuel  P.  Hildreth,  of  Amityville,  for  respondents  board  of  super- 
visors and  county  treasurer  of  Suffolk  county. 

W.  E.  S.  Griswold,  of  New  York  City,  for  respondent  Equitable 
Trust  Co.  of  New  York. 

^=>For  other  cajses  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digits  ft  Indexee 
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PUTNAM,  J.  [1]  This  submission,  and  the  election  that  ensued, 
IS  attacked  as  a  proposition  not  understood  by  the  voters.  The  county 
had  already  been  committed  to  the  hospital  by  the  acquisition  of  a  site 
by  the  supervisors.  Further,  that  the  people  were  misled,  since  $50,000 
did  not  adequately  show  them  the  whole  cost  involved,  which,  besides 
first  erection,  must  include  large  continuous  outlays  for  its  operation 
and  maintenance. 

The  rescission  of  the  prior  board  resolutions  left  the  hospital  ques- 
tion open.  The  proposition  to  refer  it  to  a  county  vote  at  the  Novem- 
ber election  came  under  the  express  sanction  of  the  statute  of  1914, 
which  formulated  the  words  of  the  submission  for  ballot.  While  an 
adverse  vote  might  leave  the  county  burdened  with  these  10  acres,  no 
longer  to  be  used  for  a  site,  that  embarrassment  would  be  slight  com- 
pared with  the  impolicy  of  a  large  hospital  plant,  with  staff  and  op- 
eratives, ordered  by  a  board,  which  action,  too  late,  is  found  to  be 
against  public  opinion  of  the  county.  The  estimates  of  the  hospital 
cost  at  that  time  were  tentative.  They  were  approximations,  based  on 
the  unit  cost  per  bed ;  but  then  the  size  of  the  building,  with  the  beds 
to  be  accommodated,  had  not  been  determined.  It  was  no  part  of 
this  referendum  to  post  the  voters  upon  all  the  considerations  implied 
in  such  a  proposal,  since,  as  matter  of  common  experience,  the  first 
cost  of  such  a  charitable  foundation  bears  no  fixed  relation  to  its  fu- 
ture increase,  with  the  gradual  rise  of  expense  for  maintenance.  It 
was  because  of  these  growing  burdens  as  a  county  charge  that  it  was 
prudent  for  the  county  officios,  as  well  as  following  the  plain  legisla- 
tive purpose,  to  submit  this  to  popular  vote  before  inaugurating  this 
tuberculosis  hospital. 

[2]  Appellants  also  rely  on  three  constitutional  objections:  (1) 
That  this  tuberculosis  hospital  is  not  a  proper  county  purpose,  because 
its  plan  includes  taking  pay  patients,  either  Suffolk  county  residents 
having  the  means  to  pay  for  private  accommodation,  or  those  from 
outside  the  county  who  otherwise  would  not  be  entitled  to  its  benefits. 
But  it  has  never  been  held  that  the  incidental  revenue  from  board,  or 
for  special  care,  deprives  such  an  institution  of  its  charitable  character. 
Schloendorff  v.  New  York  Hospital,  211  N.  Y.  125,  127,  105  N.  E. 
92,  52  L.  R.  A.  (N.  S.)  505,  Ann.  Cas.  1915C,  581 ;  Little  v.  City  of 
Newburyport,  210  Mass.  414,  96  N.  E.  1032,  Ann.  Cas.  1912D,  425. 
We  are  referred  to  no  decision  which  holds  that  a  public  institution 
is  not  a  legitimate  charity  because  in  certain  cases  its  facilities  may  be 
paid  for,  where  that  is  but  incidental  to  the  free  treatment  of  the  ma- 
jority of  its  patients. 

[3]  (2)  Neither  is  it  sound  doctrine  that  such  a  county  institution 
may  be  vitiated  in  its  purpose  because  those  under  treatment  are  not 
kept  in  strict  seclusion  and  confined  within  its  gates,  like  the  inmates 
of  a  hospital  for  contagious  diseases  or  the  violently  insane  in  an  asy- 
lum. This  goes  merely  to  the  degree  of  protection  which  the  patients 
or  the  public  require.  Such  a  narrow  view  of  public  health  measures 
could  not  be  upheld. 

[4]  (3)  The  Constitution  nowhere  prohibits  the  Legislature  from 
enacting  that  such  a  referendum  be  submitted  to  the  voters  of  a  coun- 
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ty.  The  powers  of  boards  of  supervisors  of  a  county  (Const,  art.  3, 
§  26)  are  defined,  and  the  Legislature  allowed  to  grant  them  further 
powers  (section  27).  Such  constitutional  grant  of  powers  to  the  super- 
visors does  not  imply  that  the  people  abdicate  their  own  sovereignty 
to  such  a  county  board.  To  hold  such  a  view  would  go  against  alt 
our  received  doctrines  of  local  self-government. 

Under  modern  enlightened  opinion  as  to  the  dangers  of  the  scourge 
of  tuberculosis,  the  state,  by  its  County  and  Health  Laws,  has  com- 
mitted itself  to  a  policy  of  segregation  by  means  of  properly  equipped 
hospitals.  But  different  local  conditions  obtain  in  the  various  counties 
of  the  state.  Hence  the  people  of  the  respective  counties,  having  the 
direct  interest  in  local  conditions,  can  best  judge  whether  they  should 
establish  local  treatment  for  such  patients,  who,  if  suffered  to  remain 
in  their  homes,  might  infect  their  surroundings.  This  record,  contain- 
ing the  report  of  the  special  committee,  shows  many  such  institu- 
tions in  other  counties  of  the  state.  Are  we  to  pronounce  the  Health 
Law  (Consol.  Laws,  c.  45),  by  which  the  state  authorizes  and  directs 
such  preservative  measures  for  the  community,  as  invalid  because 
beyond  local  county  powers  ? 

[5]  The  people,  having  by  the  Constitution  granted  general  law-mak- 
ing power  to  the  Legislature,  were  held  to  have  thereby  cut  themselves 
off  from  acting  under  a  state-wide  submission  (Barto  v.  Himrod,  8 
N.  Y.  483,  59  Am.  Dec.  506) ;  but  the  right  to  refer  a  local  matter 
to  the  determination  of  the  voters  of  a  locality  who  are  specially  in- 
terested, is  unquestioned  (Bank  of  Rome  v.  Village  of  Rome,  18  N. 
Y.  38;  Bank  of  Chanango  v.  Brown,  26  N.  Y.  470,  472;  Village  of 
Gloversville  v.  Howell,  70  N.  Y.  287 ;  Stanton  v.  Essex  County,  191 
N.  Y.  432,  84  N.  E.  380).  Questions  of  issues  of  bonds  for  local  ob- 
jects are  every  day  submitted  to  school  and  other  local  districts.  Laws 
of  1913,  c.  351 ;  7  Birdseye  Stat.  p.  461. 

"The  right  to  refer  any  legislation  of  this  character  to  the  people  peculiarly 
interested  does  not  seem  to  be  questioned,  and  the  reference  is  by  no  means 
unusual."    Cooley  Const.  Um.  (7th  Ed.)  p.  177. 

I  advise  to  affirm  the  judgment  of  dismissal,  with  costs.  All  con- 
cur. 


RENZ  et  ux.  v.  ERNST  et  aL 
(Supreme  CJourt,  Special  Term,  Monroe  County.    July  24,  1916.) 

(Syllabus  hy  the  Court,) 

Befobuation  of  Instbuhents  ^=»16 — Gbounds. 

A  grantee,  whose  deed  by  mistake  or  fraud  assumes  a  mortgage,  may 
obtain  a  reformation  of  the  deed  in  an  action  brought  to  foreclose  the 
mortgage  and  to  hold  him  for  a  deficiency  judgment,  provided  that  the 
mortgagee  has  not  acted  upon  the  faith  of  the  assumption  clause,  so  that 
its  rescission  will  work  an  injury  to  blm,  aside  from  the  deprivation  of 
the  additional  security  afforded  by  the  assumption  clause. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig. 
S  68;   Dec.  Dig.  <$=>16.1 

^s»For  other  cases  see  same  topic  ft  KBY-KUMBER  in  aU  Key-Numbsred  Digests  ft  Indexes 
160N.Y.S.--37 
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Action  by  William  Renz  and  wife  against  Frank  J.  Ernst  and  others 
to  foreclose  a  mortgage  on  realty.  Judgment  against  defendant  Ernst 
vacated  and  set  aside,  and  decree  entered  for  him. 

Peter  Bachman  and  his  wife  were  the  owners  of  certain  real  estate  npon 
which  mortgages  existed,  one  of  which  was  foreclosed  by  an  action  between 
the  plaintiffs  and  Peter  Bachman  and  others.  The  action  was  carried  to  a 
sale  of  the  premises,  and  a  deficiency  Judgment  therein  was  taken  against  the 
defendant  Ernst  in  the  sum  of  $2,905.57,  in  pursuance  of  an  assumption  clause 
in  the  conveyance  to  the  d^endant  Ernst.  Bachman  and  his  wife  had  con- 
veyed the  premises  to  Anthony  BleUe  and  wife,  who  subsequently  made  a  con- 
tract for  the  sale  of  the  premises  to  defendant  Ernst  This  contract  of  pur- 
chase did  not  contain  a  provision  for  the  assumption  of  the  mortgages,  but 
merely  recited  that  the  conveyance  was  made  subject  to  two  mortgages. 
When  the  transaction  under  the  contract  of  purchase  was  completed  by  an 
exchange  of  property,  the  assumption  clause  was  inserted  in  the  deed  and 
was  recorded,  and  thereafter  plaintiffs,  relying  upon  the  clause  in  the  deed, 
discontinued  a  foreclosure  action  which  was  then  pending  of  the  first  mort- 
gage against  the  property.  Defendant  Ernst  went  into  possession  of  the 
property.  Thereafter  the  premises  were  sold,  defaults  occurred  in  payments 
under  tiie  second  mortgage,  and  a  foreclosure  was  brought,  which  is  the  ac- 
tion now  pending  under  which  the  Judgment  of  deficiency  was  recovered 
against  the  defendant  Ernst  for  the  amount  stated. 

Thereafter  a  moti,on  was  made  to  open  the  default  of  defendant  Ernst,  on 
the  ground  that  the  assumption  clause  had  been  inserted  in  the  deed  to  him 
through  mutual  mistake  or  fraud.  The  present  issue  is  whether  or  not  the 
defendant  Ernst  is  bound  by  the  assumption  clause  in  his  deed,  claiming, 
as  he  does,  that  his  contract  of  purchase  contained  no  such  agreement,  that 
his  attorney  did  not  draw  the  deed,  that  it  was  drawn  by  the  attorney  for 
the  grantor,  that  he  did  not  know  of  the  insertion  of  the  clause,  that  he  did 
not  learn  of  its  existence  until  the  Judgment  of  deficiency  had  been  recovered 
against  him,  and  that  there  was  a  mistake  or  fraud  in  the  drawing  of  the 
deed  to  him.  He  now  seeks  to  reform  the  deed,  by  striking  out  the  clause 
under  which  he  assumes  and  agrees  to  pay  the  mortgages,  and  for  such  other 
relief  as  may  be  necessary. 

Kaelber,  Piatt  &  Nixon,  of  Rochester,  for  plaintiffs. 
Warren,  Shuster  &  Case,  of  Rochester,  for  defendant  Ernst. 

RODENBECK,  J.  It  does  not  appear,  in  this  case  that  Ernst  con- 
tracted to  purchase  the  property  and  assume  the  outstanding  mortgages, 
or  that  he  assented  to  the  insertion  in  the  deed  of  the  assumption  clause. 
The  contract  which  he  made  for  the  purchase  of  the  property  merely 
described  the  property  as  subject  to  two  mortgages,  and  did  not  provide 
that  he  was  to  assume  and  pay  them.  In  the  absence  of  an  agreement 
modifying  this  written  contract  or  assent  on  his  part,  there  was  no  au- 
thority for  inserting  the  assumption  clause  in  the  deed.  Halsey,  who 
drew  the  deed,  was  not  attorney  for  Ernst,  but  was  acting  for  Bleile, 
and  he  therefore  had  no  authority  to  insert  an  assumption  clause  with- 
out the  knowledge  or  consent  of  Ernst.  There  were  at  least  three  meet- 
ings of  the  parties,  at  which  were  Ernst  and  his  wife,  Bleile  and  his 
wife,  Halsey,  who  represented  Bleile,  Breed,  who  represented  Ernst, 
and  Cooper,  who  represented  parties  who  were  advancing  money,  and 
none  of  these  parties  contradict  Ernst,  who  says  that  at  no  conference 
was  the  subject  of  the  assumption  clause  referred  to  or  discussed. 
Ernst  says  that  he  never  discussed  the  assumption  clause  with  his  at- 
torney, or  with  any  one  else;  that  it  was  inserted  without  his  author- 
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ity;  that  the  deed  was  not  read  to  him;  that  he  authorized  Halsey  to 
record  it»  and  did  not  know  that  tihe  deed  bound  him  to  assume  the 
mortgages  until  after  the  judgment  for  deficiency  had  been  entered 
against  him,  when  he  protested,  and  subsequently  opened  the  default 
in  this  action.  Halsey  put  tfie  deed  on  record,  and  arranged  with  the 
attorneys  for  plaintiff  for  a  discontinuance  of  the  foreclosure  action 
and  the  cancellation  of  the  Us  pendens;  but  in  this  capacity  he  says 
that  he  was  not  acting  as  attorney  for  Ernst,  and  in  fact  says  he  was 
not  at  any  time  acting  as  attorney  for  Ernst.  He  was  the  attorney  for 
Bleile,  the  former  owner  of  the  property,  who  was  most  interested  in 
the  discontinuance  of  the  foreclosure  action  and  the  cancellation  of 
the  lis  pendens,  being  liable  for  any  deficiency  in  that  action. 

The  plaintiflE  Renz  discontinued  his  foreclosure  action  in  reliance  up- 
on the  assumption  clause  in  the  deed,  and  with  the  understanding  previ- 
ously made  with  Halsey,  the  attorney  for  the  owner  of  the  property, 
Bleile,  that  the  purchaser,  Ernst,  was  to  assume  and  pay  the  mortgages ; , 
but  it  does  not  appear  that  this  understanding  was  agreeable  to  and 
was  assented  to  by  Ernst,  who  by  his  contract  of  purchase  had  made  no 
such  agreement.  Whatever  Bleile,  the  purchaser,  and  his  attorney, 
Halsey,  and  Renz  and  his  attorneys,  may  have  agreed  among  them- 
selves about  the  assumption  clause  was  not  binding  upon  Ernst,  who 
alone  could  modify  the  contract  for  purchase  which  he  had  made,  and 
agree  to  the  insertion  in  the  deed  of  the  assumption  clause.  The  dis- 
continuance of  the  foreclosure  action  in  reliance  upon  the  assumption 
clause  in  the  deed,  inserted  contrary  to  the  contract  of  purchase  and 
without  the  assent  of  Ernst,  is  not  sufficient  to  bind  htm  to  the  pay- 
ment of  the  deficiency  judgment.  The  summons  and  complaint  were 
served  on  Ernst,  and  the  complaint  contained  a  statement  that  the 
property  had  been  conveyed  subject  to  the  mortgages  which  Ernst 
had  agreed  to  pay,  and  Ernst  admitted  that  he  had  read  the  complaint, 
but  this  knowledge  did  not  correct  the  erroneous  insertion  in  the  deed 
of  the  assumption  clause,  which  a  court  of  equity  has  power  to  elimi- 
nate to  correspond  to  the  actual  agreement  made  between  the  parties. 

While  a  grantor  may  not  release  by  agreement  a  grantee  from  an  as- 
sumption c&use  in  a  deed  after  foreclosure  proceedings  have  been  start- 
ed, the  grantee  may  nevertheless  avoid  sudi  a  clause  where  it  was  in- 
serted by  mutual  mistake,  contrary  to  the  written  agreement  between 
the  parties  for  the  purchase  of  the  property,  or  through  fraud.  Salo- 
mon V.  N.  British  &  M.  Ins.  Co.,  215  N.  Y.  214,  109  N.  E.  121.  The 
basis  of  this  action  is  the  reformation  of  the  deed,  and  the  theory  of 
such  an  action  is  that  the  parties  came  to  an  understanding,  but  in  re- 
ducing it  to  writing  through  mutual  mistake,  or  mistake  on  one  side 
and  fraud  on  the  o3ier,  omitted  some  provision  agreed  upon,  or  insert- 
ed one  not  agreed  upon.  Curtis  v.  Albee,  167  N.  Y.  360,  364,  60  N. 
E.  660.  Fraud,  as  understood  in  equity  jurisprudence,  includes  all 
acts,  omissions,  and  concealments  which  involve  a  breadi  of  legal  or 
equitable  duty,  trust,  or  confidence  justly  reposed, •  and  which  are  in- 
jurious to  another,  or  by  which  an  undue  and  unconscionable  advan- 
tage is  taken  of  another.  Belden  v.  Burke,  72  Hun,  51,  88,  25  N.  Y. 
Supp.  601. 


Digitized  by 


GooQle 


680  160  NEW  YOBK  SUPPLEMENT  (Sup.  Ct. 

The  assumption  clause  being  improperly  in  the  deed,  the  only  ques- 
tion remaining  is  whether  or  not  the  reliance  of  the  mortgagee  upon 
this  clause  in  the  deed  bars  the  defendant  Ernst  from  obtaining  relief, 
even  upon  the  grounds  which  he  alleges.  The  general  rule  is  that  a 
mortgagee,  who  seeks  to  avail  himself  of  an  assumption  clause  in  a 
subsequent  deed  of  mortgaged  premises,  takes  under  and  through  the 
grantor,  and  is  subject  to  defenses  arising  out  of  the  contract  or  trans- 
action between  the  original  parties  to  the  deed,  and  that  it  is  not  too 
late  to  obtain  such  relief  in  an  action  brought  to  foreclose  the  mortage, 
provided,  of  course,  that  the  mortgagee  has  not  acted  upon  the  faith 
of  the  assumption  to  his  detriment.  King  v.  Sullivan,  31  App.  Div. 
549,  52  N.  Y.  Supp.  130;  Trotter  v.  Hughes,  12  N.  Y.  74,  78,  62  Am. 
Dec.  137.  There  is  no  doubt  that  the  defendant  Ernst  could  at  any 
time  before  the  commencement  of  the  foreclosure  action  have  brought 
an  action  against  the  defendant  Bleile  for  a  reformation  of  the  deed, 
and  a  judgment  in  that  action  would  have  been  conclusive  upon  the 
mortgagee,  Renz.  Amstein  v.  Bernstein,  127  App.  Div.  550,  552,  HI 
N.  Y.  Supp.  987.  But  in  an  action  for  the  foreclosure  of  the  premises 
relief  will  not  be  granted,  where  the  mortgagor  has  acted  upon  the  as- 
sumption clause,  so  that  the  reformation  will  work  an  injury  to  him. 
This  injury,  however,  does  not  mean  that  he  will  lose  the  additional  se- 
curity which  the  assumption  clause  afforded  him,  but  that,  irrespective 
of  this  security,  its  elimination  would  be  inequitable.  Dey  Ermand  v. 
Chamberlin,  88  N.  Y.  658;  Kilmer  v.  Smith,  77  N.  Y.  226,  231,  33  Am. 
Rep.  613.  ^ 

It  does  not  appear  in  this  case  that  the  mortgagee  suffered  any  injury 
through  the  adoption  of  the  assumption  clause.  He  discontinued  his 
foreclosure  action,  which  had  been  brought  to  foreclose  one  of  the 
mortgages  against  the  property ;  but  in  so  doing  all  back  interest,  taxes, 
costs,  and  disbursements  were  paid,  and  he  was  placed  in  the  same  posi- 
tion that  he  was  in  prior  to  the  transfer  to  the  defendant  Ernst.  His 
security  was  the  same  afterwards  as  before,  and  it  does  not  appear 
that  there  was  any  loss  of  rentals  or  otherwise  from  the  failure  to  se- 
cure possession  under  the  foreclosure  action  which  was  discontinued. 

This  action  is  readily  distinguishable  from  those  cases  where  the 
mortgagee  has  adopted  the  assumption  clause  as  a  part  of  his  security, 
and  Ae  grantor  of  a  subsequent  conveyance  seeks  to  release  the  grantee 
from  such  a  clause.  Gifford  v.  Corrigan,  117  N.  Y.  257,  262,  22  N.  E. 
756,  6  L.  R.  A.  610,  15  Am.  St.  Rep.  508;  N.  Y.  Life  Ins.  Co.  v.  Ait- 
kin, 125  N.  Y.  660,  669,  26  N.  E.  732.  But  the  plaintiff  claims  that  the 
defendant  Ernst  was  guilty  of  negligence,  and  should  therefore  fail  in 
this  action.  This  claim  is  based  upon  the  acceptance  of  the  deed  with 
the  assumption  clause,  without  examining  it.  This  omission,  however, 
has  never  been  held  to  constitute  negligence  in  this  class  of  cases. 
Smith  V.  Smith,  134  N.  Y.  62,  65,  31  N.  E.  258,  30  Am.  St.  Rep.  617; 
Blass  V.  Terry,  156  N.  Y.  122,  126,  128,  50  N.  E.  953;  Welles  v.  Yates, 
44  N.  Y.  525,  529;  Albany  City  Savings  Institution  v.  Burdick,  87  N. 
Y.  40,  46,  48,  49;  Wilcox  v.  American  Tel.  &  Tel.  Co.,  176  N.  Y.  115, 
117,  68  N*  E.  153, 98  Am.  St.  Rep,  650;  Botsford  v.  McLean,  45  Barb. 
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478;  Andrews  v.  GilHspie,  47  N.  Y.  4S7;  Kilmer  v.  Smith,  11  N.  Y. 
226,  33  Am.  Rep.  613. 

The  defendant  Ernst,  therefore,  is  entitled  to  a  decree  striking  the 
assimiption  clause  from  the  conveyance  by  Bleile  to  him,  and  to  have 
the  judgment  of  deficiency  rendered  against  him  vacated  and  set  aside. 


BiEULENBEBGH  y.  GOB  et  aL 
(Supreme  Court,  Special  Terxn,  New  Tork  County.    May,  1916.) 

1.  MsoHAMzcs*  LzBNs  ^=>281(3) — ^Action  to  Enfobcs— Susticibnct  of  Evi- 

DENOE. 

In  an  action  to  foreclose  a  mechanic's  lien  for  the  alteration  and  repair 
of  a  buildlDg,  evidence  'iielA  not  to  sustain  defendants'  contention  that  the 
cost  of  the  work  was  not  to  exceed  $10,600. 

[Ed.  Note.— For  other  cases^  see  Biechapies'  liens,  Cent  Dig.  S  670; 
Dec.  Dig.  <d=s>2810)J 

2.  CONTBACTS  ^=S»296(1) — ^PSBFOBaCANCE — ^IM1£ATEBIAI«  OmISSION — ^EfTBCT. 

Under  a  contract  for  the  alteration  and  repair  of  buildings,  including 
excavations,  concrete  foundations,  waUs,  walks,  and  flooring,  the  ripping 
of  partitions  and  the  building  of  new  partitions,  the  building  of  a  new 
front,  etc.,  the  omission  to  put  in  a  ^inch  plaster  partition  inclosing  the 
stairs  in  the  basement  was  of  so  slight  or  unsubstantial  character  as  not 
to  affect  the  contractor's  right  of  recovery. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  §§  1853,  1356, 
1362;   Dec.  Dig.  <8=>295(1).] 

3.  CoNTSACTs  <$=»198(2) — ^Pebfobmancb  of  Work— Constbuction  Contbagt — 

MUNICIPAI.   ViOLATIOIVS. 

Under  a  contract  for  the  alteration  and  repair  of  buildings,  requiring 
the  contractor  to  obtain  all  permits  and  pay  therefor,  and  to  comply 
with  all  building  and  sanitary  laws,  and  making  him  responsible  for  any 
violations,  whether  caused  by  omission  in  the  plans  or  not  he  was  not 
bound  to  procure  the  dismissal  of  violations  filed  by  the  building  depart- 
ment due  to  the  architect's  failure  to  file  proper  plans  to  cover  addi- 
tional work,  or  those  filed  by  the  water  department  after  the  completion 
of  the  work,  by  reason  of  defendant's  acts  in  causing  back  pressure. 

[Ed.  Note.— I\>r  other  cases,  see  Contracts,  Cent.  Dig.  {§  862-^865 ;  Dec 
Dig.  «g=s>l^(2).] 

4.  Contracts  «=»284(3) — ^Pebformancb— ARCHrrEor's  Certificates. 

Under  a  contract  for  the  alteration  and  repair  of  buildings,  which 
called  for  monthly  payments  covering  a  certain  percentage  of  the  work 
done,  subject  to  additions,  etc.,  and  providing  that  upon  the  architect's 
certificate  the  final  payment  should  be  made  within  90  days  from  the 
completion  of  the  work,  and  should  be  due  when  certificates  therefor  were 
Issued,  the  architect's  refusal  to  issue  a  final  certificate  after  the  sub- 
stantial completion  of  the  work  was  unreasonable,  and  excused  its  non- 
production  as  a  condition  to  payment. 

[Ed.  Note.-— For  other  cases,  see  Contracts,  Cent  Dig.  (f  1314-1316; 
Dec.  Dig.  <d=»284(3).] 

5.  Contracts   ^s>229(2) — Constbuction-^haboes   fob   StTFEBiNTENDENcs— 

Bebate. 

Under  a  contract  for  the  alteration  and  repair  of  buildings,  providing 
that  the  "contractor  should  receive  10  per  cent  of  the  cost  of  labor,  ma- 
terial, superintendence,  and  expenses  by  himself'  and  5  per  cent,  of  the 
cost  of  any  work  done  by  his  or  other  subcontractors,  the  contractor  was 

^=»For  other  casM  see  tame  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digesta  &  lodexes 
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entitled  to  compensation  upon  the  cost  of  all  labor  performed  by  his 
workmen  and  superintendents  and  foreman  employed  upon  bis  own  ac- 
count and  expenses  incident  thereto,  and  hence  was  not  entitled  to  a 
charge  for  the  time  expended  by  him  In  superintendence  when  that  was 
being  done  by  his  own  superintendents,  nor  to  charges  of  10  per  cent 
upon  items  of  work  performed  by  third  parties  under  arrangements  with 
him,  where  such  parties,  though  having  no  written  contracts,  were  in  fact 
subcontractors,  nor  to  an  amount  received  from  a  subcontractor  as  a  re- 
bate without  defendant's  consent 

[Ed.  Note.-r-For  other  cases,  see  Contracts,  Cent.  Dig.  §  1046;  Dec. 
Dig.  iS=>22»(2).] 

6.  Contracts  ^=>287(2) — Oonsteuction — Charges — Estoppel. 

Under  such  contract,  providing  that  no  certificate  of  the  architect  or 
any  payment  under  the  contract,  except  the  final  certificate  of  payment, 
should  be  conclusive  evidence  of  the  performance  of  the  contract,  the  de- 
fendant was  not  estopped  by  the  architect's  monthly  certificates  from 
questioning  the  propriety  of  charges  which  had  been  allowed  thereby, 
where  it  appeared  that  neither  the  architect  nor  the  defendant  knew  that 
such  charges  had  been  allowed. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §S  1326,  1329, 
1330.  1340-1342,  1344-1346;    Dec.  Dig.  «@=»287(2).l 

7.  Mechanics*  Liens  €=»139(3) — ^Enforcement — Sufficienct  of  Notice. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  §  9,  subd.  4,  requiring  that  the 
notice  of  lien  shall  state  the  labor  performed  or  material  furnished  and 
the  agreed  price  or  value  thereof,  and  section  23,  declaring  that  the  arti- 
cle shall  be  construed  liberally,  a  notice  of  lien  stating  that  the  labor  per- 
formed was  in  altering  and  decorating  premises  at  a  certain  street  and  * 
number  for  the  purpose  of  use  and  occupancy  as  a  restaurant  and  as  a 
furnished  room  house,  that  materials  furnished  were  building  materials 
used  in  such  work,  and  that  the  materials  furnished  and  the  labor  per- 
formed were  furnished  and  performed  under  a  written  contract  to  do 
such  work,  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Mechanics*  Liens,  Cent.  Dig.  §  236; 
Dec.  Dig.  «®=>139(3).] 

Action  to  foreclose  a  mechanic's  lien  by  Emil  C.  Meulenbergh 
against  William  S.  Coe,  Lucien  Bilquez,  and  others.  Judgment  for 
plaintiff,  with  leave  to  the  parties  to  submit  requests. 

Arthur  Furbur,  of  New  York  City,  for  plaintiff. 

Jonas,  Lazansky  &  Neuberger,  of  New  York  City  (Edward  Lazansky 
and  Joseph  P.  Tolins,  both  of  New  York  City,  of  counsel),  for  defend- 
ant Bilquez. 

GIEGERICH,  J.  The  action  is  to  foreclose  a  mechanic's  lien.  The 
owner  of  the  property,  the  defendant  Coe,  has  made  default  in  appear- 
ing and  answering.  The  defendant  Bilquez,  the  lessee  of  the  premises, 
is  the  only  one  who  defends  the  action.  Various  lienors  have  appeared 
and  made  proof  of  their  respective  claims.  On  or  about  May  10,  1915, 
the  plaintiff  and  the  said  defendant  Bilquez  entered  into  a  contract  for 
the  "erection,  alteration,  shoring,  and  repairing  of  work  in  general,  in 
houses  Nos.  158-160  W.  Forty-Fifth  street.  New  York  City,  of  all 
excavation,  concrete  foundations,  walls,  walks  and  flooring,  shoring  of 
front  walls,  ripping  of  partitions,  building  new  partitions,  building  new 
front,  new  marquis,  new  iron  stair,  new  cellar  and  service  stairs,  new 
chimney,  new  addition  for  service  stairs,  new  plumbing  and  fixtures, 

^S9For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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new  electric  work  and  repairs,  painting  and  papering,  metal  work, 
plaster  work,  etc.,  and  as  may  be  necessary."  The  work  consisted  of 
altering  the  buildings  in  question  for  the  purposes  of  a  restaurant,  caf 6 
and  furnished  room  house  to  be  conducted  by  the  said  defendant.  The 
work  was  done  under  what  is  known  as  a  percentage  contract,  the  con- 
tract, among  other  things,  providing: 

"AH  payments  shall  be  made  to  the  contractor  between  the  1st  and  5th  of 
each  month  during  the  work.  The  contractor  shall  receive  10  per  cent,  of 
the  cost  of  labor,  material,  superintendence  and  expenses  by  himself,  and  be 
shall  receive  5  per  cent  of  the  cost  of  all  and  any  work  done  by  his  or  other 
subcontractors.  Monthly  payments  shall  amount  to  60  per  cent,  of  the  work 
done  by  all  contractors  and  himself  during  that  month." 

[  1  ]  The  written  contract  is  silent  as  to  the  cost  of  the  work,  but  the 
defendant  contends  that  it  was  not  to  exceed  $10,500,  which  the  plain- 
tiflf  denies.  In  support  of  his  contention  the  defendant  quotes  the  let- 
ter of  the  plaintiff  to  him.  Such  letter  was  received  by  the  defendant 
on  May  15,  1915,  and  reads  as  follows: 

"It  is  understood  and  agreed  between  both  parties  in  this  contemplated 
contract  that  the  work  contemplated  on  at  this  time  is  not  to  exceed  a  figure 
of  $10,500." 

The  evidence  satisfies  me  that  the  letter  in  question  was  sent  to  the 
defendant  in  order  that  he  might  procure  a  bond  of  a  surety  company 
which  had  theretofore  refused  to  issue  one,  owing  to  the  uncertainty 
of  the  cost  of  the  work,  and  that  the  plaintiff  was  requested  to  examine 
the  building  with  a  view  of  getting  an  approximate  idea  of  what  the 
job  would  cost  if  certain  features  of  the  work  shown  on  the  plans  were 
eliminated.  In  this  connection  the  plaintiff  testified — which  testimony 
I  believe — that : 

"Mr.  Bilquez  said  he  had  not  been  able  to  obtain  a  bond  from  any  bonding 
company  owing  to  the  peculiar  conditions  of  the  contract;  that  the  job  was 
to  be  on  a  percentage  basis,  and  the  bonding  company  could  not  tell  whether 
the  Job  would  cost  $1  or  $10,000,  so  he  asked  me  to  go  to  the  building  and 
get  an  approximate  Idea  of  what  the  Job  would  cost.  I  offered  to  write  Mr. 
Bilques  that  if  certain  things  which  he  had  spoken  of  were  to  be  omitted  from 
the  plans,  and  other  changes  which  he  contemplated  would  be  made,  the  Job 
probably  would  be  cheaper.  'Can  you  write  that  to  the  bonding  company?' 
and  I  wrote  this  letter  to  Mr.  Bilquez.  He  then  took  it  to  the  bonding  com- 
pany or  the  brokers  to  obtain  a  bond.  We  started  work  after  he  obtained 
a  bond.'* 

The  defendant  concedes  that  at  the  time  of  the  receipt  of  that  letter 
the  parties  contemplated  the  performance  of  some  work  in  addition  to 
that  called  for  by  the  contract.  The  specifications  expressly  provide  for 
additional  work  in  the  following  language : 

'The  owner  reserves  the  right  at  any  time  to  make  any  addition  or  devia- 
tion from  work  contemplated  or  any  part  or  parts  thereof  as  covered  by  plans 
and  specifications." 

The  evidence  shows  that  during  the  performance  of  the  work  various 
changes  were  made  in  the  plans  and  specifications,  and  additions  were 
made  thereto  with  the  consent  of  the  defendant,  which  greatly  enhanced 
the  cost  of  the  work.   All  this  goes  to  show  that  the  parties  did  not  agree 
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Upon  a  maximum  price  for  the  work,  and  after  consideration  of  all  the 
evidence  I  am  of  the  opinion  that  the  contention  of  the  defendant  that 
the  cost  of  the  work  was  not  to  exceed  $10,500  is  not  supported  by  the 
evidence. 

The  defendant  maintains  that  the  work  was  not  completed  until  some 
time  in  October,  1915,  or  less  than  90  days  prior  to  the  commencement 
of  the  action.  I  do  not  agree  with  such  contention,  but  find,  on  the  con- 
trary, that  the  plaintiff  substantially  completed  the  work  required  of 
him  on  August  30,  1915,  and  that  on  said  date  the  defendant  accepted 
the  work,  and  received  from  the  plaintiff  the  keys  of  the  premises  and 
went  into  possession,  and  has  ever  since  remained  in  possession  thereof. 

[2]  It  is  further  claimed  by  the  defendant  that  the  plaintiff  entirely 
omitted  to  put  in  a  6-inch  plaster  partition  inclosing  the  stairs  in  the 
basement,  which  he  claims  that,  according  to  the  plans,  the  plaintiff  was 
required  to  do.  New  plans  in  place  of  those  filed  in  May,  1915,  were 
filed  on  October  4,  1915,  and  approved  by  the  building  department. 
It  is  claimed  by  the  defendant  that  partitions  are  shown  on  such  new 
plans.  It  appears  that  the  work  has  been  approved  by  the  proper  de- 
partments without  the  partition  in  question,  and  the  architect  does  not 
remember  whether  he  ever  called  the  plaintiff's  attention  to  the  omis- 
sion of  such  partition.  Although  an  effort  was  made  upon  the  trial 
by  the  defendant  to  prove  the  cost  of  the  erection  of  a  partition  of  the 
character  mentioned,  he  failed  to  do  so.  The  plaintiff's  main  and  reply 
briefs  do  not  make  any  mention  of  this  point,  and  I  have  been  unable 
to  discover  any  direct  testimony  in  behalf  of  the  plaintiff  in  the  stenog- 
rapher's minutes  with  respect  thereto.  Even  if  tiie  plaintiff  was  under 
obligation  but  has  omitted  to  erect  such  partition,  I  think,  in  view  of 
the  circumstances,  the  omission  must  be  held  to  be  immaterial  and  of 
such  a  slight  or  unsubstantial  character  as  not  to  affect  the  plaintiff's 
fight  of  recovery.  Nolan  v.  Whitney,  88  N.  Y.  648 ;  Crouch  v.  Gut- 
mann,  134  N.  Y.  45,  31  N.  E.  271,  30  Am.  St  Rep.  608;  6  Cyc.  57. 
All  the  more  should  it  be  so  held  in  this  case,  where  the  work,  if  done, 
would  have  been  done  at  the  defendant's  expense,  and  the  plaintiff 
has  not  gained  by  the  omission,  but  has  lost  the  commission  that  he 
might  have  earned.  The  defendant  further  urges  that  the  coal  chute 
was  never  properly  finished,  although,  as  claimed,  alterations  were  made 
on  it  some  time  after  October  6,  1915.  This  is  denied  by  the  plaintiff, 
(and  I  am  inclined  to  give  credence  to  his  contention  that  the  coal  chute 
was  properly  finished  on  August  30,  1915,  and  that  if  any  work  was 
thereafter  performed  on  it,  it  was  done  only  to  satisfy  the  defendant. 

[3]  The  defendant  claims,  furthermore,  that  the  plaintiff  failed,  un- 
til October,  1915,  to  procure  the  dismissal  of  so-called  violations  filed 
by  the  building  department,  and  that  work  necessary  to  remove  a  viola- 
tion filed  by  the  department  of  water  supply,  gas,  and  electricity  in 
connection  with  the  water  meter  was  not  done  until  October,  1915. 
So  far  as  the  violations  filed  by  the  first-mentioned  department  are  con- 
cerned, the  evidence  shows  that  they  were  occasioned  by  the  failure  of 
the  architect  to  file  proper  plans  to  cover  additional  or  extra  work 
which  he  had  ordered  without  having  first  obtained  the  authority  of 
such  department  to  make  such  changes,  and  that  those  violations  were 
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removed  when  plans  showing  such  additional  or  extra  work  were  filed. 
The  evidence  further  satisfies  me  that  a  violation  was  put  upon  the 
premises  by  the  last-mentioned  department  after  the  completion  of  the 
work  in  consequence  of  the  act  of  the  defendant,  whereby  a  back  pres- 
sure was  caused,  but  which  was  obviated  later  by  putting  a  check  valve 
on  one  of  the  water  meters.  According  to  the  specifications  the  plain- 
tiff is  required  to  obtain  all  permits  and  pay  for  the  same,  and  to  com- 
ply, with  all  building  and  sanitary  laws,  and  he  is  held  responsible  for 
any  violations  for  ttie  same,  whether  caused  by  omission  on  the  draw- 
ings or  not,  but  neither  the  contract  nor  the  specifications  require  him 
to  remove  any  violations.  I  do  not  think,  under  the  circumstances 
above  detailed,  it  was  the  plaintiff's  duty  to  remove  such  violations. 

[4]  The  defendant  also  contends  that  since  the  plaintiff  has  failed 
to  procure  the  architect's  final  certificate  for  a  final  payment,  he  is  not 
entitled  to  recover.  Article  9  of  the  contract  in  part  provides  as  fol- 
lows: 

"It  is  hereby  mutually  agreed  between  tbe  parties  hereto  that  the  sums 
to  be  paid  by  the  owner  to  the  contractor  for  said  work  and  material  shall 
be  subject  to  additions  and  deductions  as  hereinbefore  provided,  and  that  such 
sums  shall  be  paid  by  the  owner  to  the  contractor  in  current  funds,  and  only 
upon  certificates  of  the  architect." 

Then  follows  the  provision  above  quoted  for  payments.  Article  9 
of  the  contract  further  provides  that: 

"The  final  payment  shall  be  made  within  90  days  after  the  completion  of 
the  work  included  in  this  contract,  and  all  payments  shaU  be  due  when  cer- 
tificates for  the  same  are  issued." 

The  architect  refused  to  issue  a  final  certificate  under  the  instruc-. 
tions  of  the  defendant.  As  such  refusal  was  made  after  the  work  had 
been  substantially  completed  by  the  plaintiff,  the  refusal  to  give  such 
final  certificate  was  unreasonable,  and  its  nonproduction,  under  the 
circumstances,  is  excused.  Nolan  v.  Whitney,  supra ;  Crouch  v.  Gut- 
mann,  supra ;  Bowery  Nat.  Bank  v.  Mayor,  63  N.  Y.  336.  The  plain- 
tiff is  therefore  entitled  to  recover  the  aggregate  of  the  various  sums 
mentioned  in  the  statements  dated  June  1,  July  1  and  31,  and  August  31, 
1915,  respectively,  submitted  by  him  to  the  architect  in  order  to  obtain 
his  certificates  for  monthly  payments,  after  deducting  all  sums  paid  on 
account,  without  first  procuring  such  final  certificate,  unless  the  objec- 
tions urged  by  the  defendant  against  certain  items  included  in  said 
monthly  statements  are  held  not  to  be  well  taken. 

[5,  B]  The  first  of  such  objections  is  to  items  in  the  pay  rolls  of  the 
plaintiff  aggregating  $550.80  for  the  time  spent  by  him  upon  the  job 
in  superintending  the  work.  The  plaintiff  insists  that  he  is  entitled  to 
such  items  under  the  following  provision  of  the  contract : 

"The  contractor  shall  receive  10  per  cent,  of  the  cost  of  labor,  material, 
superintendence  and  expenses  by  himself." 

In  my  opinion  the  words  in  question  are  not  susceptible  of  the  inter- 
pretation the  plaintiff's  counsel  seeks  to  put  upon  tfiem.  A  fair  and 
just  construction  of  such  provision  is  that  the  plaintiff  is  entitled  to 
compensation  at  the  rate  of  10  per  cent,  upon  the  cost  of  all  labor 
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performed  by  his  workmen  and  superintendents  iamd  foremen  employed 
by  him.  to  superintend  their  work,  material  used  on  the  job,  where  the 
work  is  done  upon  his  own  account  and  not  by  subcontractors,  and  ex- 
penses incident  to  and  in  furtherance  of  the  work.  This  view  is 
strengthened  by  the  words  which  immediately  follow  those  above  quot- 
ed.   These  are: 

"And  he  shall  receive  5  per  cent  of  the  cost  of  all  and  any  work  done  by 
his  or  other  subcontractors." 

This  diflference  in  the  percentages  of  compensation  indicates  that  the 
parties  intended  to  provide  for  just  such  a  situation  as  is  here  present- 
ed, for  they  undoubtedly  took  into  consideration  the  fact  that  in  per- 
forming work  upon  his  individual  account  by  workmen  employed  by 
him,  the  plaintiff  assumed  a  personal  risk  and  responsibility,  thus  en- 
tailing watchfulness  and  care  on  his  part,  and  that  more  of  his  time 
would  be  taken  up  in  supervising  it  than  work  performed  by  subcon- 
tractors. It  was,  however,  not  within  the  reasonable  contemplation  of 
the  parties  that  the  plaintiff  ^ould  devote  all  his  time  exclusively  to 
the  superintendence  of  the  work  which  was  being  performed  by  his  own 
workmen,  as  he  claims  he  did,  because  he  was  also  required  to  supervise 
the  work  which  was  being  done  by  subcontractors.  He  could  not  do 
both  at  the  same  time  without  neglecting  some  of  the  work  he  was  re- 
quired to  perform.  This  undoubtedly  was  taken  into  consideration 
by  the  parties  when  they  agreed  that  the  plaintiff  should  receive  10 
per  cent,  of  the  cost,  among  other  things,  of  "superintendence."  They 
intended  by  the  use  of  such  word  that  the  plaintiff  might  employ  and 
charge  for  the  services  of  a  person  to  superintend  the  job,  and  this  is 
what  he  practically  did.  According  to  Plaintiff's  Exliibit  No.  129  he 
employed  a  foreman,  for  whose  services  he  charges  $437.93  for 
"straight"  time,  and  $35.07  for  "over"  time,  amounting  in  all  to  $473. 
This  is  only  $77.80  less  than  the  plaintiff's  charge  for  his  own  time, 
which  is  made  up  as  follows :  $472.40  for  "straight"  time  and  $78.40 
for  "over"  time,  amounting  altogether  to  $550,80.  Such  exhibit  fur- 
ther shows  that  all  told  35  workmen  were  at  various  times  also  employ- 
ed on  the  job,  exclusive  of  2  night  watchmen  and  a  Sunday  watchman. 

The  plaintiff  argues  that  since  he  gave  the  defendant  the  benefit  of 
his  personal  experience  in  performing  the  work  himself  instead  of  em- 
ploying; another  superintendent  to  oversee  the  job  he  should  be  compen- 
sated for  his  services  as  superintendent  at  the  usual  rate  paid  on  similar 
jobs.  The  answer  to  all  this  is  that  the  plaintiff  was  boimd  by  the  terms 
of  his  contract  to  perform  the  very  services  for  which  he  asks  "wages" 
or  compensation,  and  that  his  compensation  therefor  was  not  to  be  that 
of  a  superintendent  of  similar  work,  but  was  to  be  computed  upon  a 
percentage  basis,  which  in  the  present  case,  as  hereafter  shown, 
amounts  to  about  $1,100. 

The  plaintiff  further  urges  that  the  architect  told  him  tliat  he  was 
entitfed  to  charge  for  his  own  time  on  the  job  in  addition  to  the  per- 
centage due  him,  and  that  a  charge  was  made  therefor  in  each  of  the 
monthy  requisitions  submitted  to  and  allowed  by  the  architect,  who* 
issued  certificates  that  such  charges  were  correct,  and  that  payments 
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have  been  made  thereon,  and  that  the  defendant  is  therefore  estopped 
from  questioning  the  propriety  of  such  charges.  Article  X  of  the  con- 
tract provides : 

*'It  is  further  mntually  agreed  between  the  parties  hereto  that  no  cer- 
tificate giTen  or  payment  made  under  this  contract,  except  the  final  certificate 
or  final  payment,  shall  be  conclusive  evidence  of  the  performance  of  this  con- 
tract, either  wholly  or  in  part,  and  that  no  payment  shall  be  construed  to  be 
an  acceptance  of  defective  work  or  improper  materials." 

As  I  construe  the  foregoing  article  the  plaintiflF  is  not  estopped  by  the 
certificates  of  his  architect  from  questioning  the  propriety  of  the 
charges  so  objected  to.  The  architect,  as  well  as  the  defendant  and  his 
son,  all  testified  that  they  did  not  know  that  the  plaintiff  had  included 
his  own  time  imder  the  pay  roll  items.  The  defendant  and  his  son 
further  gave  testimony  to  the  effect  that  they  were  never  consulted  by 
the  architect  about  such  charges  and  that  liiey  never  consented  to  its 
payment.  Even  if  the  architect  did  agree  to  allow  such  charges,  I  do 
not  think  he  had  any  authority  to  do  so  without  the  consent  of  the  de- 
fendant. From  what  has  been  said  above  it  is  clear  that  the  plaintiff  is 
not  entitled  to  the  charge  for  his  wages  as  superintendent  amounting  to 
$550.80,  nor  to  the  10  per  cent,  on  that  sum,  amounting  to  $55.08, 
which  he  has  also  included  in  his  account  against  the  defendant.  These 
sums,  aggregating  $605.88,  must  therefore  be  deducted. 

Items  amounting  in  all  to  $410.48,  claimed  to  have  been  expended  by 
the  plaintiff  for  materials  used  by  his  workmen  on  the  job,  are  object- 
ed to  on  the  ground  that  the  plaintiff  did  not  expend  sudi  sum,  but  that 
he  only  expended  the  sum  of  $189.60.  These  items  are  embraced  with- 
in the  monthly  statements  which  were  submitted  to  the  architect  for 
the  purpose  of  obtaining  his  certificates  entitling  the  plaintiff  to  month- 
ly payments  under  the  contract.  After  consideration  of  all  the  evidence 
I  am  satisfied  that  the  entire  sum  so  charged  was  actually  expended 
and  should  be  allowed  to  the  plaintiff. 

The  plaintiff  has  charged  at  the  rate  of  10  per  cent,  upon  certain 
items  where  the  work  was  performed  by  third  persons  under  an  ar- 
rangement with  the  plaintiff.  Such  charge  is  sought  to  be  justified 
upon  the  theory  that  the  plaintiff  engaged  them,  without  entering  into 
a  written  contract  and  without  an  agreement  as  to  the  price,  to  do  cer- 
tain kinds  of  work  which  his  workmen  were  imable  to  perform,  and  that 
hence  they  were  not  subcontractors.  With  this  contention  I  cannot 
agree.  The  persons  so  engaged  were  subcontractors,  even  though  there 
was  no  written  contract  nor  fixed  price  for  the  work.  According  to 
the  terms  of  the  contract  the  plaintiff  is  entitled  to  compensation  at 
the  rate  of  5  per  cent,  of  the  cost  of  all  work  performed  by  his  or  other 
subcontractors,  and  the  defendant  is  therefore  entitled  to  a  reduction 
of  5  per  cent,  on  the  sums  set  opposite  the  following  named  persons 
or  concerns,  the  amount  deducted  appearing  in  the  last  column,  viz. : 

G.  Bickelhanpt  Skylight  Works $16.00  $0.80 

Oasemento  Roofing  Company 60.00  3.00 

O.   Monsen   108.18  5.40 

P.  A.  Penington 595.00  29.75 

Totals    $779^8    $38.95 
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The  plaintiff,  without  the  knowledge  or  consent  of  the  defendant, 
received  from  the  said  P.  A.  Penington,  a  subcontractor,  a  rebate  of 
$24.38  when  he  made  the  final  payment  to  him.  It  requires  no  argu- 
ment to  show  that  this  sum  should  also  be  deducted  from  the  amount 
claimed  by  the  plaintiff.  The  said  sums  of  $605.88,  $38.95  and  $24.38 
which  I  have  found  should  be  credited  to  the  defendant  amount  in  the 
aggregate  to  $669.21.  During  the  progress  of  the  work  statements 
were  rendered  monthly  by  the  plaintiff  to  the  architect,  who,  in  reliance 
upon  the  same,  issued  certificates  in  order  to  enable  the  plaintiff  to  ob- 
tain monthly  payments.  A  supplemental  statement,  dated  October  1, 
1915,  was  also  rendered.  Except  as  above  noted  I  have  fotmd  the 
statements  so  rendered  to  be  correct,  and  for  the  purpose  of  showing 
the  situation  between  the  parties  a  summary  of  such  statements  is  here- 
with given : 

Moneys  Expended  by  the  Plaintiff  for  Work,  Materials,  Superintendence  and 
Other  Expenses,  with  10  Per  Cent.  Added. 

Date  of  Statement  Amount.     10  Per        Total. 

Cent. 

June    1,1915 $   627.99  $52.80  $  680.79 

July     1,  1915 1,943.46  194.35  2,137.81 

July  31.  1915 1,687.07  168.70  1.855.77 

Aug.  31,  1915 2,727.73  272.77  3,000.50 

CkJt      1,1915 40.12  4.01  44.13 

BUI  of  P.  J.  Martin,  Inc.,  for  broken  glass  (no 

percentage  is  charged  on  this  item) 4.75  ....  4.75 

$6,931.12    $692.63    $7,623.75 

Subcontractors'  Account,  with  5  Per  Gent  Added. 
Date  of  Statement  Amount.  6  Per  Gent  Total. 

June    1.1915 $250.00    $  12.60    $  262.50 

July     1.  1916 2,289.60      U4.48      2,404.08 

July  31.  1915 2.736.20      186.81      2.873.01 

lug.  31,  1915 2,971.37      148.57      3,119.94 

$8,247.17    $412.36    $8,659.53 

The  aggregate  of  these  two  accounts  with  which  the  plaintiff  is  to 
be  credited  is  as  follows : 

Plaintiff's  account  of  moneys  expended  by  him  for  labor,  material, 
superintendence  and  other  expenses,  including  10% $  7,623.75 

Percentage  (10%)  omitted  from  statement  of  October  1,  1915,  on 
biU  of  $4.75. .47 

Subcontractors'  account,  including  5% 8,659.53 

$16,283.75 
Paid  on  account 9,740.64 

Deduct—  $  6,543.11 

For  credit  as  per  statement  of  October  1,  1915 $  35.88 

For  items  in  plaintiff *s  statements  disallowed  by  the  court. .     644.83 
For  rebate  received  by  plaintiff  from  W.  A.  Peningtx)n,  a 

subcontractor 24.38 

705.09 

Balance  due  plaintiff $5,838.02 
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Stated  in  another  form,  the  sum  total  of  the  credits  to  which  the 
plaintiff  is  entitled  is  $15,638.92,  and  he  is  chargeable  with  $9,800.90, 
leaving  a  balance  in  his  favor  of  $5,838.02. 

[7]  The  remaining  question  is  whether  the  notice  of  lien  filed  by 
the  plaintiff  is  valid.  The  defendant  urges  that  it  is  invalid  because  it 
does  not  state  the  nature  of  the  labor  performed  and  the  materials  fur- 
nished.   The  notice  of  lien,  among  other  things,  states  that : 

"The  labor  performed  was  in  altering,  making  over  and  decorating  the  prem- 
ises known  as  Nos.  158  and  160  West  Forty-Fifth  street,  in  the  borough  of 
Manhattan,  in  the  city  and  county  of  New  York,  for  the  purposes  of  use  and 
occupation  as  a  restaurant  and  caf6  and  furnished  rooms,  and  materials  fur- 
nished were  building  material  used  in  and  about  said  work.  That  the  labor 
performed  and  the  materials  furnished  were  performed  and  furnished  under 
a  written  contract  to  do  the  work  and  furnish  the  material  pursuant  to  draw- 
ings and  specifications  filed  with  the  building  department.    •    •    •  •• 

Section  9,  of  the  Lien  Law,  so  far  as  applicable  to  the  point  so  raised, 
requires  that  the  notice  of  lien  shall  state: 

"4.  The  labor  performed  or  to  be  performed,  or  materials  furnished  or  to  be 
furnished,  and  th^  agreed  price  or  value  thereof.'' 

Section  23  of  the  same  act  provides : 

''This  article  is  to  be  construed  liberally  to  secure  the  beneficial  interests 
and  purposes  thereof.  A  substantial  compliance  with  its  several  provisions 
shall  be  sufficient  for  the  vaUdity  of  a  lien  and  to  give  jurisdiction  to  the 
courts  to  enforce  the  same." 

The  court  in  Waters  v.  Goldberg,  124  App.  Div.  511,  512,  108  N.  Y. 
Supp.  992>  993,  construing  these  provisions,  said : 

"That  the  statute  is  to  be  construed  UberaUy,  and  the  question  of  the  valid- 
ity of  the  notice  turns  upon  substantial  compliance  with  its  provisions,  with 
the  Umitation  that  this  rule  cannot  be  appUed  so  far  as  'to  entirely  dispense 
with  what  the  statute  says  the  notice  shall  contain.' " 

The  latter  part  of  the  forgoing  quotation  is  taken  from  the  opinion 
of  the  court  in  Mahley  v.  German  Bank,  174  N.  Y.  499,  500,  67  N.  E. 
117,  where  the  notice  of  lien  did  not  contain  any  statement  whatever 
as  to  the  kind  of  labor  performed  and  materials  furnished.  This  was 
also  the  case  in  Toop  v.  Smith,  181  N.  Y.  283,  73  N.  E.  1113,  Ball  v. 
Doherty,  144  App.  Div.  277,  128  N.  Y.  Supp.  1014,  and  Fanning  v. 
Belle  Terre,  152  App.  Div.  718,  137  N.  Y.  Supp.  595,  cited  by  defend- 
ant's counsel.  Here,  as  already  shown,  we  have  no  such  a  situation. 
The  statement  contains  a  general  reference  to  and  description  of  the 
nature  of  the  labor  performed  and  materials  furnished,  and  it  is  suffi- 
cient in  its  details  to  give  the  necessary  information  to  any  one  who 
may  have  an  interest  in  the  subject.  As  was  said  in  the  prevailing  opin- 
ion in  Toop  v.  Smith,  supra,  at  pages  287  and  288,  of  181  N.  Y.,  at 
page  1114of  73N.  E.: 

The  "statement  need  not  necessarily  be  a  specific  bill  of  particulars,  but 
there  must  be  such  a  general  reference  to  the  kind  and  amount  of  materials 
and  labor  furnished,  or  to  be  furnished  as  to  advise  those  who  may  have  a 
legal  interest  in  the  subject  of  the  character  and  extent  of  the  demand  upon 
which  the  claim  is  based.  In  other  words,  there  must  be  a  substantial  com- 
pliance with  the  requisites  of  the  statute." 
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Applying  the  rule  so  laid  down  in  the  foregoing  cases,  it  is  manifest 
that  the  plaintiff's  notice  of  lien  was  sufficient.  My  conclusion  is  that 
the  plaintiff  is  entitled  to  judgment  as  prayed  for  in  the  complaint,  with 
costs.  If  the  parties  desire  to  submit  requests  for  findings  in  conform- 
ity with  the  views  above  expressed  in  place  of  those  already  submitted, 
they  may  do  so  within  five  days  after  the  publication  of  fiiis  opinion. 
The  new  requests  should  be  left  with  the  clerk,  who  on  application  will 
return  the  old  ones  to  counsel,  and  should  be  accompanied  by  proof  of 
service  on  the  other  side.  Unless  new  proposed  findings  are  presented, 
with  proof  of  service,  within  the  time  above  mentioned,  I  will  pass  on 
those  already  submitted. 


(173  App.  Div.  618) 

PEOPLE  ex  rel.  PLANCON  v.  PRENDERGAST,  City  OomptroUer. 
(Supreme  Court,  Appellate  Division,  First  Department     July  10,  1916.) 

1.  Counties  ^=»63 — Board  of  Estiicaib  and  Appobtioniient — Control  op 

County  Salary  Expenditure. 

A  county  clerk  is  a  county  officer,  and  the  power  to  make  appointments 
and  promotions  of  his  subordinates,  subject  to  the  Civil  Service  Law 
of  the  state  (Consol.  Laws,  c.  7),  is  necessary  to  the  proper  discharge  of  his 
duties,  and  the  board  of  estimate  and  apportionment  exceeded  its  pow- 
ers by  attempting,  by  resolution,  to  control  the  spending  of  the  board  of 
aldermen's  salary  appropriation  for  general  clerks  of  the  county  clerk's 
office,  by  requiring  its  own  certificate  of  approval  as  to  the  filling  of 
vacancies  to  occur  in  the  future,  and  by  refusing  to  audit  the  salary  ac- 
count of  a  general  clerk,  promoted  by  the  county  clerk  to  a  clerkship 
carrying  a  higher  salary  upon  a  vacancy  occurring,  instead  of  reducing 
the  general  estimate  for  general  clerks. 

[Ed.  Note. — Tot  other  cases,  see  Countfes,  Cent  Dig.  {§  87-90;  Dec. 
Dig.  «=»63.] 

2.  Counties  ^=»162 — Board  of  Estimate  and  APPORTioNincNT — LnorxNa  Ex- 

penditures. 

A  reduction  in  the  total  appropriation  asked  for  by  the  county  clerk 
for  salaries  of  his  subordinates  is  a  proper  exercise  of  the  power  of  the 
board  of  estimate  and  apportionment  in  the  direction  of  limiting  expen- 
ditures. 

(Ed.  Note.— -For  other  cases,  see  Counties,  Cent  Dig.  H  221,  222;  Dec. 
Dig.  <S=»162.] 

3.  Counties  ^=s>70 — Clerks — Refixino  Salary  of  Subordinate. 

The  county  clerk,  by  promoting  a  general  clerk  in  bis  office  from  a 
clerkship  carrying  a  salary  of  $1,000  a  year  to  a  clerkship  carrying  a 
salary  of  $1,200  a  year,  to  fill  a  vacancy,  did  not  attempt  to  reflx  the  pro- 
moted clerk's  salary,  and  caused  no  change  in  the  salaries  fixed  and  the 
budget  as  adopted  by  the  board  of  aldermen,  since  no  individual  is  named 
in  the  budget  as  having  a  specified  salary;  the  budget  specifying  only 
the  positions,  their  number,  and  the  salaries  attached  thereto. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent  Dig.  {f  104-113,  115- 
117;   Dec.  Dig.  «8=»70.] 

4.  Counties  ^=»70 — County  Clerk — ^Riort  to  Fix  Salaries  of  Subordi- 

nates— Statutes — "Paid  out  of  the  City  Treasury." 

Under  Laws  1884,  c.  295,  regulating  the  expense  of  the  county  clerk's 
ofiELce,  as  amended  by  Laws  1914,  c.  90,  permitting  the  county  clerk  to  ap- 
point a  counsel,  despite  Greater  New  York  Charter  (Laws  1901,  c.  466) 
§  56,  as  amended  by  Laws  1902,  c.  435,  providing  that  the  board  of  alder- 
men, on  recommendation  of  the  board  of  estimate  and  apportionment, 

^s»For  other  cases  see  same  topic  ik  KET-NUMBSR  In  all  Key-Numbered  Dicesta  &  Indexes 
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shall  fix  the  salary  (tf  every  person  whose  compensation  Is  paid  out  of 
the  dty  treasury,  the  right  to  fix  the  salaries  of  his  subordinates,  such 
as  a  general  clerk  in  his  office,  still  remains  in  the  county  clerk,  as  the 
salary  of  such  a  derk  is  paid  out  of  the  county  treasury;  the  words 
*^aid  out  of  the  dty  treasury,"  as  used  in  section  66,  meaning  paid  out 
of  funds  raised  for  dty  purposes,  as  distinguished  from  funds  raised 
for  purely  county  purposes. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  U  104-113,  116- 
117;    Dec.  Dig.  <8=>70.1 

Appeal  from  Special  Term,  New  York  County. 

Application  for  mandamus  by  the  People,  on  the  relation  of  George 
E.  Plancon,  against  William  A.  Prendergast,  as  City'  Comptroller. 
From  an  order  granting  a  peremptory  writ,  defendant  appeals.  Or- 
der affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  appellant 
James  A.  Donegan,  of  New  York  City,  for  respondent. 

DAVIS,  J.  The  court  at  Special  Term  granted  an  application  for  a 
peremptory  writ  of  mandamus  to  compel  the  comptroller  of  the  city 
of  New  York  forthwith  to  audit  and  certify  for  payment  the  pay  roll 
of  the  county  clerk's  office  for  the  last  half  of  March,  1916,  which 
pay  roll  contained  the  name  of  the  relator,  with  a  designated  salary 
of  $1,200  a  year,  as  a  general  clerk.  The  city  budget  for  1916  was 
duly  adopted  by  tiie  board  of  estimate  and  apportionment  and  ap- 
proved by  the  board  of  aldermen.  It  contained  an  appropriation  of 
$161,067.85  for  the  expenses  of  the  county  clerk's  office  for  1916,  and 
specified  in  detail  $36,000  for  salaries  of  30  general  clerks  at  $1,200 
a  year  and  $4,000  for  the  salaries  of  4  general  clerks  at  $1,000  a  year. 
On  February  15,  1916,  one  Cunningham,  who  held  one  of  the  30 
general  clerkships  at  $1,200  a  year,  resigned,  thereby  creating  a  va- 
cancy in  this  group  of  general  clerkships,  and  to  this  vacancy  the  coun- 
ty clerk,  with  the  consent  of  the  state  Civil  Service  Commission  and 
in  accordance  with  the  Civil  Service  Law,  appointed  the  relator,  George 
E.  Plancon,  who  theretofore  was  a  general  clerk  at  $1,000  a  year  and 
in  the  same  grade  as  Cunningham. 

On  March  24,  1916,  the  payroll  of  the  county  clerk's  office  for  the 
last  half  of  the  month  of  March,  1916,  duly  certified  by  the  officials  in 
the  county  clerk's  office  and  the  state  Civil  Service  Commission,  was 
transmitted  for  certification  and  audit  to  the  comptroller  of  the  city 
of  New  York,  who  rdfused  to  certify  it  as  to  the  name  of  the  relator, 
and  consequently  the  relator  is  still  without  salary  for  the  services  per- 
formed for  the  period  indicated.  The  comptroller  refused  to  certify 
this  payroll  on  the  ground  that  it  failed  to  show  that  the  county  clerk 
had  complied  with  the  terms  of  the  budget  as  finally  adopted.  It  ap- 
pears that  the  budget  referred  to  was  adopted  with  the  following  pro- 
visions : 

"Resolved:  •  •  •  (0)  That  vacancies  existing  on  January  1.  1916,  or 
occurring  thereafter  in  schedules  supporting  appropriations  in  this  budj^et 
for   'Salaries,   Regular  Employes,*   or  for  'Salaries,   Temporary  Employes,' 
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Shall  be  filled  only  after  certificate  by  duly  authorlaed  repreacntatlveB  of  tbe 
board  of  estimate  and  apportionment  (1)  that  the  position  is  required;  (2) 
that  the  titie  and  compensation  for  such  vacant  position  conform  to  the  stand- 
ard titles,  work,  specifications,  and  compensation  grades  fixed  by  the  board 
Of  estimate  and  apportionment  where  there  has  been  snch  fixation;  or  (8)  in 
the  event  of  there  having  been  no  snch  fixation  by  the  board  of  estimate  and 
apportionment,  that  the  title  and  compensation  for  such  vacant  position  are 
apparentiy  proper." 

It  also  appears  that,  in  order  to  facilitate  the  issuance  of  the  certifi- 
cates referred  to  in  the  above  resolution,  the  board  of  estimate  and 
apportionment  authorized  its  committee  on  salaries  and  grades  to  con- 
sider applications  for  and  to  make  the  required  certificates.  In  the 
case  at  bar  it  is  conceded  that  the  county  clerk  appointed  the  relator 
without  having  applied  for  or  obtained  the  certificate  of  the  board  as 
provided  in  the  above  resolution  (C). 

The  specific  grounds  of  the  comptroller's  refusal  to  certify  this  pay 
roll  are  stated  by  him  substantially  as  follows:  That  the  committee 
on  salaries  and  grades  of  the  board  of  estimate  and  apportionment 
has  never  issued  the  certificate  required  under  the  provision  of  para- 
graph C  (referring  to  the  resolution  above  mentioned),  stating  that  the 
position  of  the  clerk  in  the  office  of  the  clerk  of  the  county  of  New 
York  at  a  salary  of  $1,200  per  annum,  to  which  George  E.  Plancon 
is  sought  to  be  appointed  in  place  of  Richard  L.  Cunningham,  resigned, 
is  required,  and  that  the  title  and  compensation  of  the  vacant  position 
are  apparently  proper,  and  neither  the  clerk  of  the  county  of  New 
York  nor  any  one  acting  for  him  has  ever  requested  the  board  of 
estimate  and  apportionment  or  its  committee  on  salaries  and  grades  to 
issue  such  certificate.  In  effect,  this  amounts  to  saying  that  the  county 
clerk  is  powerless  to  make  an  appointment  or  promotion  to  fill  a  va- 
cancy occurring  in  the  position  of  clerk  without  first  applying  to  and 
securing  from  the  board  of  estimate  and  apportionment  or  its  com- 
mittee a  certificate  permitting  him  to  make  such  appointment  or  pro- 
motion. 

On  the  other  hand,  the  relator  contends  that  the  board  of  estimate 
and  apportionment  cannot  control  or  limit  iii  this  manner  the  power 
of  the  county  clerk  to  appoint  his  subordinates;  that  the  board  of 
estimate  and  apportionment,  with  the  approval  of  the  board  of  alder- 
men, having  made  appropriations  for  the  payment  of  the  expendi- 
tures of  the  office  of  the  clerk  of  the  county  of  New  Yoric,  including 
the  salary  of  the  position  to  which  the  relator  was  appointed,  the  county 
clerk  has  the  right  to  fill  the  designated  positions  in  his  office  by  ap- 
pointment and  promotion,  provided  he  complies  with  the  Civil  Serv- 
ice Law  of  the  state  and  the  rules  and  regulations  of  the  state  Civil 
Service  Commission,  and  so  long  as  he  does  not  exceed  the  total  an- 
nual appropriation  piade  for  the  use  of  his  office  in  the  budget;  that 
the  resolution  (C)  annexed  to  the  budget  purports  to  impose  a  condi- 
tion on  the  filling  of  vacancies,  and  not  on  the  expenditure  of  the 
moneys  appropriated,  and  is  therefore  without  authority  of  law  so 
far  as  the  office  of  the  county  clerk  is  concerned. 

Thus  one  of  the  important  questions  to  be  decided  on  this  appeal 
is  whether  the  board  of  estimate  and  apportionment  has  the  power 
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thus  to  limit  the  right  of  the  county  clerk  to  make  appointments  and 
promotions  in  his  office.  In  discussing  the  question  thus  raised  we  will 
assume  for  the  present  that  the  board  of  aldermen,  upon  the  recom- 
mendation of  the  board  of  estimate  and  apportionment,  has  the  right 
to  fix  the  salaries  of  county  employes.  The  resolution  of  the  board 
makes  the  issuance  of  its  certificate  a  condition  precedent  to  the  filling 
of  vacancies  in  the  county  clerk's  office,  and  such  is  the  view  of  the 
defendant  as  set  forth  in  his  affidavit.  The  purpose  and  efiFect  of  the 
resolution  are  to  give  the  board  the  right  to  determine  whether  the 
needs  of  the  county  clerk's  office  require  the  filling  of  the  vacancy,  and 
to  compel  the  county  clerk  to  refrain  from  filling  it  in  case  the  board 
refuses  to  issue  its  certificate.  Thus  if  the  county  clerk,  in  the  exer- 
cise of  his  judgment,  decided  that  the  needs  of  his  office  require  that 
certain  vacancies  therein  for  which  appropriations  have  been  made 
should  be  filled,  he  may  not  fill  those  vacancies  without  first  applying 
for  and  obtaining  the  consent  thereto  of  the  board  of  estimate  and  ap- 
portionment. It  appears  from  the  defendant's  affidavit  that  the  con- 
sideration which  prompted  the  passage  of  the  resolution  was  the 
belief  of  the  board  that  certain  offices  and  departments  were  over- 
manned, and  it  therefore  decided  to  correct  this  condition,  not  by  re- 
ducing ^e  number  of  these  unnecessary  officials  by  making  the  appro- 
priation smaller  than  that  of  1915,  but,  as  stated  by  the  defendant,  by 
waiting  until  one  or  more  of  such  positions  became  vacant,  and  then 
refusing  to  sanction  the  filling  of  the  vacancy,  and  that  "in  this  way 
considerable  hardship  to  individuals  would  be  avoided." 

In  putting  into  eflfect  its  economic  and  kindly  purpose  the  board 
has  exceeded  its  power  by  appropriating  powers  belonging  to  the 
county  clerk ;  for,  if  that  purpose  be  carried  out  as  contemplated,  it 
will  deprive  the  county  clerk  of  an  essential  function  of  his  office  as 
the  head  of  an  important  branch  of  the  government — ^that  is,  the  power 
to  select  and  appoint  his  subordinates.  The  county  clerk  is  a  county 
officer,  and  it  was  held  in  People  ex  rel.  Gardenier  v.  Supervisors,  134 
N.  Y.  1,  5,  31  N.  E.  322,  324,  that  county  officers  take  as  incident  to 
their  oflSce  "such  powers  as  may  be  deemed  necessary  to  the  proper 
performance  of  their  official  duties." 

[1]  Certainly  the  power  to  make  appointments  and  promotions  of 
his  subordinates,  subject,  of  course,  to  the  Civil  Service  Law  of  the 
state,  is  necessary  to  the  proper  discharge  of  the  county  clerk's  duties. 
It  will  be  observed  that  at  the  time  of  the  appointment  or  promotion 
of  the  relator  the  position  to  which  he  was  appointed  or  promoted  had 
already  been  established,  the  salary  of  that  position  fixed,  and  the 
money  to  pay  the  salary  appropriated  in  a  final  budget.  The  board  of 
estimate  and  apportionment  and  the  board  of  aldermen  have  adopted 
this  budget,  authoriring  the  county  clerk  to  have  30  general  clerks 
at  $1,200  a  year.  The  board  must  have  deemed  this  a  proper  provision 
for  the  county  clerk's  office,  or  they  would  have  cut  down  the  num- 
ber of  positions  by  reducing  the  appropriation  for  those  positions. 

[2]  A  reduction  in  the  total  amount  asked  for  by  the  county  clerk 
would  have  been  a  proper  exercise  of  the  board's  power  in  the  direc- 
tion of  limiting  expenditures.  But,  instead  of  reducing  the  total  esti- 
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mate  for  general  clierks,  the  board  allowed  it  to  remain  iat  the  same 
figure  as  before,  and  by  resolution  (C)  attempted  to  control  the  spend  - 
ing  of  this  appropriation  by  controlling  the  filling  of  vacancies  by  the 
county  clerk.  In  a  sense  the  power  thus  assumed  by  the  board  relates 
to  the  expenditure  of  money,  a  matter  doubtless  within  its  jurisdiction ; 
but,  in  order  to  exercise  that  power  over  expenditures  in  this  instance, 
it  also  assumed  the  right  to  overrule  the  county  clerk  and  prevent  him 
from  filling  vacancies  in  his  own  office.  In  effect  the  board  claims  an 
absolute  control  over  the  filling  of  vacancies  in  the  county  clerk's  of- 
fice, and  thus  takes  from  him  powers  which  are  necessary  to  the  proper 
performance  of  his  official  duties. 

It  is  the  right  and  duty  of  the  county  clerk  to  determine,  according 
to  the  needs  of  his  office,  whether  the  vacancy  in  question  should  be 
filled,  and  to  act  accordingly.  The  board  has  attempted  in  its  resolu- 
tion to  interfere  with  his  exercise  of  this  power,  and  compel  the  county 
clerk  in  these  matters  to  substitute  its  judgment  for  his  judgm&t,  and 
to  yield  to  the  board  control  over  appointments  in  his  office.  To  make 
his  right  of  appointment  of  his  subordinates  depend  upon  the  judg- 
ment of  another  body  is  an  unauthorized  deprivation  of  powers  be- 
longing to  him  as  a  constitutional  officer.  The  board  will  not  be  per- 
mitted to  use  unauthorized  means,  even  to  carry  out  its  proper  purpose 
of  limiting  expenditures.  In  People  ex  rel.  Wogan  v.  Rafferty,  208 
N.  Y.  at  page  456,  102  N.  E.  at  page  582,  the  court  says : 

"Where  the  Constitution  establishes  a  specified  office,  or  recognizes  Its  ex- 
istence, and  prescribes  the  manner  In  which  It  shall  be  filled,  the  Legislature 
may  not  transfer  any  essential  function  of  the  office  to  a  different  officer 
chosen  In  a  different  manner.  Warner  v.  People,  2  Denlo,  272,  281  [43  Am. 
Dec.  740].  The  authority  of  the  Legislature  to  regulate  the  duties  of  con- 
stitutional officers  to  some  extent  has  frequently  been  recognized  by  the  courts, 
but  not  to  the  extent  of  depriving  them  of  a  substantial  attribute  of  the  of- 
fice.   State  ex  rel.  Kennedy  v.  Brunst,  26  Wis.  412  [7  Am.  Rep.  84]." 

If  It  is  claimed  that  there  is  legislative  sanction  for  the  action  of 
the  board  in  thus  assuming  control  of  the  county  clerk's  appointments 
to  vacancies,  the  authority  just  cited  is  sufficient  to  dispose  of  that 
claim. 

[3]  The  claim  of  the  defendant  that  the  county  clerk  was  attempt- 
ing to  refix  the  salary  of  the  relator  is  without  substantial  foundation. 
His  purpose  was  to  make  a  promotion  after  having  passed  upon  the 
qualifications  of  the  relator  for  the  higher  position.  The  board  has 
sought  to  limit  this  power  to  the  county,  clerk  by  requiring  him  to  get 
its  approval  of  his  candidate  as  a  condition  precedent  to  promotion. 
This  purpose  of  the  board  is  clearly  set  forth  in  the  affidavit  of  the 
defendant,  where  he  states  in  substance  that  one  of  the  matters  to 
be  investigated  by  the  board,  before  issuing  its  certificate  allowing  the 
filling  of  a  vacancy,  was  the  fitness  of  the  candidate  to  fill  the  vacancy, 
with  its  increased  compensation,  in  view  of  the  duties  to  be  performed, 
the  increased  compensation,  and  the  length  of  his  previous  service. 
The  board  thus  assumes  to  determine  the  fitness  of  candidates  for  ap- 
pointment and  promotion.  *  Its  exercise  of  such  power  is  without  war- 
rant of  law  and  an  unauthorized  obstructing  of  the  county  clerk  in 
the  performance  of  his  duties  and  in  the  exercise  of  his  undoubted 
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powers.  Furthermore,  the  budget  fixes  salaries  for  positions,  and  not 
for  individuals.  No  individual  is  named  in  the  budget  as  having  a 
specified  salary.  The  budget  specifies  only  the  positions,  their  num- 
ber, and  the  salary  attached  thereto.  The  specifications  to  the  bureau 
of  standards,  relied  upon  by  the  board  in  making  up  its  budget,  indicate 
that  the  board  considered  the  salaries  for  positions,  without  reference 
to  the  particular  individuals  filling  them.  Referring  to  those  specifica- 
tions we  find  the  following: 

"II.  Basis  for  Kates  of  Compensation,  The  rates  of  compensation  which 
the  bureau  of  standards  recommend  for  the  different  positions  are  based  upon 
the  following  factors:**  Then  follow  some  of  the  considerations  which  led  to 
their  conclusions,  such  as  the  market  value  of  the  particular  kind  of  work 
to  be  performed  by  the  incumbent  of  the  position,  and  "the  theory  that  a 
i-ange  of  salary  rather  than  a  fixed  rate  should  be  established  for  the  ma- 
jority of  positions  in  the  city  service." 

It  is  our  opinion  that  the  promotion  of  the  relator  made  no  change 
whatever  in  the  salaries  fixed  by  the  board  and  caused  no  variation 
in  the  budget  as  adopted. 

[4]  This  contention  of  the  defendant  raises  a  second  and  more  im- 
portant question,  and  that  is  whether  the  board  of  aldermen  has  any 
power  whatever  to  fix  the  salaries  of  employes  in  the  county  clerk's 
office.  As  we  view  the  law,  the  right  to  fix  the  salaries  of  his  sub- 
ordinates still  remains  in  the  county  clerk,  notwithstanding  the  provi- 
sions of  section  56  of  the  Greater  New  York  Charter,  and  therefore, 
even  if  the  county  clerk,  in  promoting  the  relator,  thereby  increased 
his  salary,  it  was  an  act  well  within  the  statutory  power  of  the  county 
clerk  to  perform.  This  will  appear  from  an  examination  of  the  stat- 
ute providing  for  and  regulating  the  expenses  of  conducting  the  coun- 
ty clerk's  office ;  that  is,  chapter  295  of  the  Laws  of  1884,  which  the 
defendant  quite  properly  concedes  is  still  in  force.  But,  whether  ad- 
mitted to  be  in  force  or  not,  the  Legislature  as  late  as  1914  considered 
it  in  force,  as  in  that  year  it  specifically  amended  it  by  allowing  the 
county  clerk  to  appoint  a  counsel.  Chapter  90,  Laws  of  1914.  Sec- 
tion 3  of  the  act  of  1884  provides  that : 

"The  number  and  duties  of  aU  clerks,  employes  and  subordinates,  accepting 
searchers,  with  their  respective  salaries,  shall  be  euch  as  the  clerk  of  the  dty 
and  county  of  New  York  shall  designate  and  approve,  subject  to  the  revision 
of  the  said  board  of  estimate  and  apportionment:  Provided,  however,  that  the 
aggregate  expense  of  said  salaries  or  any  expense  of  said  office  in  any  year 
shall  not  exceed  the  total  amount  duly  appropriated  for  such  year  by  said 
board  of  estimate  and  apportionment  for  such  purposes." 

Section  2  of  the  act  provides  that  the  expenses  of  conducting  the 
county  clerk's  office,  with  some  designated  exceptions,  shall  be  a  charge 
upon  the  county.  It  then  requires  the  county  clerk  to  submit  detailed 
estimates  of  the  expenses  of  his  office  for  the  ensuing  year,  and  "a 
statement  of  each  of  the  salaries  of  all  the  officers,  clerks,  employes 
and  subordinates  in  the  said  office  excepting  searchers."  The  above 
provisions  afe  quite  definite  in  giving  authority  to  the  county  clerk 
to  fix  salaries  of  his  employes. 

But  it  is  claimed  by  the  defendant  that  the  board  of  aldermen  has 
the  power  to  fix  the  salaries  of  clerks,  employes,  and  subordinates  in 
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the  county  clerk's  office  by  virtue  of  section  56  of  the  Greater  New 
York  Charter,  as  amended  by  Laws  1902,  c.  435.  Section  56  contains 
the  following  provision : 

"Except  as  in  this  section  otherwise  provided  it  shall  be  the  duty  ot  the 
board  of  aldermen,  upon  the  recommendation  of  the  board;  of  estimate  and 
apportionment,  to  fix  the  salary  of  every  officer  or  person  whose  compensa- 
tion is  paid  out  of  the  city  treasury,"  except,  eta 

And  the  defendant,  taking  the  position  that  the  relator's  salary  is 
paid  out  of  the  city  treasury,  relies  upon  this  provision  to  sustain  his 
contention  that  the  county  clerk,  in  promoting  the  relator  to  a  position 
with  a  larger  salary,  improperly  assumed  a  power  which  belonged  ex- 
clusively to  the  board  of  aldermen ;  that  is,  the  fixing  of  the  salary  of 
a  clerk  in  his  office.  The  defendant  assumes  that  the  salary  of  the  re- 
lator is  paid  out  of  the  city  treasury.  But  it  is  not  paid  out  of  the 
city  treasury;  it  is  paid  out  of  the  county  treasury.  The  county  of 
New  York  still  has  a  treasury  and  a  treasurer — ^the  city  chamberlain, 
who  is  both  city  treasurer  and  county  treasurer.  See  sections  196 
and  197  of  the  Charter,  People  v.  Edmonds,  15  Barb.  529-539,  and 
Matter  of  Gould,  75  App.  Div.  576-579,  78  N.  Y.  Supp.  381.  The 
salary  of  the  relator  is  paid  out  of  a  separate  fund  raised  by  a  tax 
levied  upon  the  county  exclusively  for  county  purposes,  and  not  out 
of  any  fund  raised  for  city  purposes.  Greater  Ntew  York  Charter, 
§§  900,  902,  and  section  230,  subd.  6.  The  words  ''paid  out  of  the 
city  treasury,"  as  used  in  section  56  mean  paid  out  of  fund  raised  for 
city  purposes,  as  distinguished  from  funds  raised  for  purely  county 
purposes.  The  scope  and  purpose  of  section  56  of  the  charter,  as  it 
now  stands,  are  shown  in  the  report  of  the  charter  revision  committee 
to  the  Governor  of  the  state  in  December,  1900,  which  report  was 
thereafter  submitted  to  the  Legislature  and  was  followed  by  legislative 
action  in  the  passage  of  chapter  466  of  the  Laws  of  1901,  amending 
the  charter  of  the  city.  Chapter  378,  Laws  of  1897.  The  committee, 
after  referring  to  the  great  increase  in  city  expenditures  since  consoli- 
dation, largely  because  of  the  heavy  increases  in  the  charge  for  sal- 
aries, and  after  expressing  its  opinion  that  these  expenditures  could  be 
materially  reduced,  continues  as  follows : 

"We  have  therefore  recommended  that  the  powers  already  conferred  upon 
the  board  of  estimate  and  apportionment  and  the  municipal  assembly  shall 
be  extended,  so  that  it  shall  not  longer  be  merely  within  the  power  of  the 
city  legislature,  but  it  shall  also  be  its  duty,  to  fix  the  salary  of  every  person 
who  draws  pay  from  the  city  of  New  York.  We  propose  to  take  away  abso- 
lutely firom  every  head  of  departmerU  the  power  to  fix  the  salaries  of  his  own 
subordinates — a  power  which  has  led  to  flagrant  abuses  in  the  past." 

At  the  date  of  this  report  these  subjects  were  covered  by  sections 
56  and  1543  of  the  Charter  of  1897.  The  then  existing  section  56 
provided  that  the  municipal  assembly  should  have  the  power  to  fix 
the  salary  of  any  officer  or  person  whose  salary  should  be  paid  out 
of  the  city  treasury,  and  section  1543  gave  the  heads  of  city  depart- 
ments the  power  to  fix  the  salaries  of  their  clerks,  employes,  and  sub- 
ordinates. It  appears  from  the  above  provisions  that  the  city  legisla- 
ture had  the  power,  but  it  was  not  its  duty,  to  fix  salaries  of  city  em- 
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ployes,  and  also  that  the  heads  of  city  departments  had  the  right  to 
fix  salaries  of  city  employes.  As  quoted  above,  the  committee  recom- 
mended that  the  law  be  so  amended  as  to  make  it  the  duty  of  the  city 
legislature  "to  fix  the  salary  of  every  person  who  draws  pay  from  the 
city  of  New  York,"  and  "to  take  away  from  every  head  of  depart- 
ment the  power  to  fix  the  salaries  of  his  own  subordinates."  People 
ex  rel.  Stokes  v.  TuUy,  106  App.  Div.  345,  95  N.  Y.  Supp.  916,  1153. 

The  Legislature  evidently  accepted  this  recommendation  of  the  com- 
mittee and  adopted  sections  56  and  1543  of  the  charter,  substantially 
in  their  present  form.  From  these  recommendations  of  the  revision 
committee  and  the  subsequent  legislation  it  thus  clearly  appears  that 
these  sections  56  and  1543  of  the  charter  were  intended  to  apply  only 
to  persons  who  are  in  the  employ  of  the  city  government.  The  re- 
lator is  a  county  employe  and  draws  no  pay  from  the  city  of  New 
York.  Nor  is  tfie  county  clerk  a  head  of  a  department  of  the  city 
government.  The  committee  therefore  could  not  have  referred  to  the 
county  clerk  when  it  proposed  to  the  Legislature  to  take  from  heads 
of  departments  the  right  to  fix  salaries,  and  the  Legislature,  in  adopt- 
ing this  feature  of  the  Report  included  only  city  officers  and  employes 
within  the  scope  of  sections  56  and  1543. 

Again,  a  consideration  of  the  provisions  of  section  1583  of  the 
Greater  New  York  Charter  shows  clearly  that  the  Legislature  did 
not  intend  to  include  county  officials  and  their  subordinates  within  the 
purview  of  section  56.  Section  1586  gives  to  the  board  of  aldermen, 
on  the  recommendation  of  the  board  of  estimate  and  apportionment, 
the  power  to  fix  the  salaries  of  county  officers  in  New  York,  Kings, 
Queens,  and  Richmond  counties,  if  not  otherwise  provided  for;  &e 
comptroller  having  the  duty  of  auditing  and  paying  the  expenses  and 
salaries  of  the  county  officers  out  of  the  fund  raised  in  the  counties 
for  that  purpose.  It  is  apparent,  from  the  fact  of  the  adoption  of 
this  section  1583,  that  the  Legislature  considered  that  county  officers, 
and  necessarily  their  subordinates,  were  not  subject  to  the  provisions 
of  section  56,  that  their  salaries  were  not  fixed  under  section  56,  and 
that  a  special  enactment  was  necessary  to  give  the  board  of  aldermen 
the  power  to  fix  these  salaries.  It  will  be  observed  that  section  1583 
refers  only  to  county  officers,  and  not  to  their  subordinates  or  em- 
ployes. Obviously  it  was  the  intention  of  the  Leg^laturc  to  exclude 
them  from  the  operation  of  section  56,  and  leave  unimpaired  the  power 
of  the  county  clerk  to  fix  salaries  of  his  employes  as  provided  for  in 
chapter  295  of  the  Laws  of  1884. 

We  conclude,  therefore,  that  the  county  clerk  has  the  right  to  pro- 
mote the  relator,  and,  even  if  it  resulted  in  a  refixing  of  his  salary, 
it  was  an  act  quite  within  the  power  of  the  county  clerk  to  perform. 
These  words,  "paid  out  of  the  city  treasury,"  have  been  construed  by 
the  Special  Term  of  the  Supreme  Court  (Seabury,  J.,  in  People  ex 
reL  AUen  v.  Metz,  61  Misc.  Rep.  363,  113  N.  Y.  Supp.  1007),  where 
it  was  held  that  they  included  none  but  city  officers.  See,  sdso,  Whit- 
more  V.  Mayor,  67  N.  Y.  21. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  disburse^ 
ments.    Order  filed.    All  concur. 
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ALBRIGHT  v.  TRINITY  PRESBYTERIAN  CHURCH  OP  ROCHES- 

TER  et  al. 

(Supreme  Court,  Special  Term,  Moiiroe  County.    July  21,  1916.) 

(SyUabus  by  the  Court.) 

Mechanics'  Lienb  ^s»249 — Enfobcement — Conditions  Precedent. 

In  an  action  to  foreclose  a  mechanic's  lien  and  to  recover  for  work 
done,  a  demand  for  payment  and  the  production  of  an  architect's  cer- 
tificate, under  a  contract  providing  that  payments  shall  be  made  "only 
upon  certificates  of  the  architect,"  Is  unnecessary  as  a  condition  precedent 
to  the  suit,  when  the  owner  has  been  guilty  of  a  breach  of  the  contract, 
and  work  is  thereupon  discontinued. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  liens,  Cent.  Dig.  {}  433- 
437;  Dec.  Dig.  <g=»249.] 

Action  by  Edmond  L.  Albright  against  the  Trinity  Presbyterian 
Church  of  Rochester  and  others  to  foreclose  a  mechanic's  lien.  Judg- 
ment ordered  for  plaintiff,  and  for  defendant  Henry  G.  Fisher, 

See,  also,  170  App.  Div.  70,  157  N.  Y.  Supp.  79. 

G.  Fort  Slocum,  of  Rochester,  for  plaintiff. 
George  W.  Thomas,  of  Rochester,  for  defendant  Fisher. 
Herbert  J.  StuU,  of  Rochester,  for  defendant  Trinity  Presbyterian 
Church. 

RODENBECK,  J.  The  plaintiff  and  defendant  Fisher  made  sepa- 
rate contracts  with  the  defendant  church  for  the  reconstruction  of  its 
edifice;  both  contracts  being  dated  October  13,  1913,  and  the  former 
being  a  contract  for  mason  work,  and  the  latter  for  carpenter  work. 
NeitJier  contract  was  completed.  The  work  progressed  down  to  a  point 
where  $3,275  worth  of  work  had  been  done,  when  the  plaintiff  was  un- 
able to  secure  any  pa3rment  other  than  a  pa)mient  of  $200,  and  the 
work  was  discontinued  by  him,  which  necessitated  discontinuance  by 
the  defendant  Fisher,  and  mechanics'  liens  were  filed. 

The  plaintiff  obtained  an  architect's  certificate  for  $1,000  January 
14,  1914,  under  which  he  received  a  payment  of  $200  on  January  31, 
1914.  The  pa3rment  of  the  balance  was  refused  or  withheld,  and  he 
filed  a  mechanic's  lien  March  26,  1914,  when  he  had  performed  $2,475 
worth  of  work.  Subsequently  he  commenced  this  action,  and  on  the 
trial  produced  a  certificate  of  the  architect,  dated  April  28,  1914,  for 
$996,  representing  80  per  cent,  of  the  balance  of  the  work.  Both  cer- 
tificates represented  work  amounting  to  $2,475,  so  that,  with  the  deduc- 
tion of  the  payment  of  $200,  there  was  due  him  the  sum  of  $2,275. 

The  defendant  Fisher  continued  the  carpenter  work  until  plaintiff 
discontinued  work  for  nonpayment  as  afcTresaid.  Thereupon  he  was 
obliged  to  discontinue  further  work  under  his  contract,  at  which  time 
he  had  not  been  paid  anything,  and  there  was  work  performed  to  the 
amount  of  $800  for  which  he  produced  upon  the  trial  an  architect's  cer- 
tificate, dated  March  27,  1914.  Work  was  discontinued  by  plaintiff  be- 
fore Fisher  obtained  a  certificate,  but  after  the  church  had  defaulted  on 
its  contract  with  plaintiff.    Under  these  facts  both  the  plaintiff  and  the 

^=9For  other  cases  see  same  topic  it  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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defendant  Fisher  are  entitled  to  recover,  and  are  entitled  to  a  lien  for 
the  amounts  due  them ;  the  former  for  $2,275,  and  the  latter  for  $800. 
Smith  V.  Wetmore,  167  N.  Y.  234,  60  N.  E.  419;  Thomas  v.  Stewart, 
132  N.  Y.  580,  30  N.  E.  577;  Wright  v.  Reusens,  133  N.  Y.  298,  31 
N.  E.  215. 

The  defendant  church  was  guilty  of  a  breach  of  both  contracts.  It 
failed  to  observe  the  terms  of  the  Albright  contract  by  the  omission  to 
make  payments,  as  required  by  the  contract,  upon  the  production  of 
the  certificate  of  the  architect.  This  breach  justified  the  plaintiff  in  dis- 
continuing the  work,  and  entitled  him  to  recover  in  this  action  the  rea- 
sonable value  of  the  work  done  by  him  up  to  the  time  of  the  breach  of 
the  contract  by  the  church.  Where  an  owner  fails  to  pay  upon  presen- 
tation of  a  certificate  of  the  architect  for  a  part  of  the  work  done,  and 
thereby  breaks  his  contract,  the  production  of  an  additional  certificate 
for  the  remainder  of  the  work  upon  the  trial  is  sufficient. 

The  contractor,  Fisher,  being  dependent  upon  the  performance  of  the 
plaintiflf  s  contract,  the  church  was  also  guilty  of  a  breach  of  his  con- 
tract by  failing  to  observe  its  contract  with  the  plaintiff,  thus  causing 
a  discontinuance  of  his  work  and  compelling  Fisher,  also,  to  discontinue 
work  under  his  contract.  There  is  no  provision  in  the  contract  as  to 
when  the  certificate  of  the  architect  shall  be  produced,  and  in  the  case 
of  the  defendant  Fisher  its  production  on  the  trial  was  sufficient,  as 
was  also  the  production  of  the  second  certificate  by  the  plaintiff.  Aft- 
er the  breach  of  the  contract  the  plaintiff  and  defendant  Fisher  were 
under  no  more  obligation  to  observe  this  provision  of  the  contract  than 
any  other.  Where  an  owner  has  prevented  performance  by  a  breach 
of  his  contract,  the  production  of  a  certificate  of  the  architect  upon  the 
trbl  is  a  sufficient  compliance  with  a  contract  providing  that  payments 
shall  be  made  "only  upon  certificates  of  the  architect."  The  breach 
of  the  contract  obviated  the  necessity  for  the  production  of  the  certif- 
icate and  for  a  demand  prior  to  suit  or  defense.  Gillies  v.  Improvement 
Co.,  147  N.  Y.  420,  425,  42  N.  E.  196;  Campbell  v.  Coon,  149  N.  Y. 
556, 44  N.  E.  300,  38  L.  R.  A.  410;  Rusling  v.  Union  Pipe  &  Construc- 
tion Co.,  5  App.  Div.  448,  39  N.  Y.  Supp.  216. 

The  plaintiff,  therefore,  is  entitled  to  a  judgment  for  $2,275,  and  to 
a  lien  upon  the  premises  ifor  the  enforcement  thereof,  and  the  defend- 
ant Fisher  is  entitled  to  a  judgment  for  $800,  and  to  a  lien  subsequent 
to  that  of  the  plaintiff. 
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(96  Misc.  Rep.  243) 

I.  M.  LUDINGTON'S  SONS,  Inc.,  v.  FIDBLITY  &  DEPOSIT  CO.  OP 

MARYLAND. 

(Supreme  Ck>urt,  Special  Term,  Monroe  County.    July  17,  1916.) 

(Syllalms  hy  the  Court.) 

Refobmation  of  IirsT&UMXNTs  ^=5>1— Right  of  Action. 

An  action  in  equity  to  reform  a  contract  will  not  lie,  thus  depriving  a 
party  of  his  constitutional  right  to  a  jury  trial  for  damages  for  a  breach, 
where  it  appears  that  the  intention  of  the  parties  can  be  determined  by 
construction,  and  reformation  is  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Refdrmatlon  of  Instruments,  CenL 
Dig.  i  1;    Dec.  Dig.  <S=s>l.] 

Action  by  L  M.  Ludington's  Sons,  Incorporated,  against  the  Fidelity 
&  Deposit  Company  of  Maryland  to  reform  an  insurance  policy.  Judg- 
ment for  defendant. 

The  plaintiff  entered  into  a  contract  with  the  state  of  New  York  for  the 
construction  of  certain  work  embraced  in  what  is  known  as  contract  62  for 
the  construction  of  the  Barge  Canal,  and  George  W.  Beeman  entered  into 
a  subcontract  with  the  plaintiff  for  the  construction  of  a  part  of  the  work, 
and  applied  to  the  defendant  for  a  surety  bond.  The  action  was  brought 
originally  to  recover  upon  an  insurance  policy  issued  by  the  defendant  to  the 
plaintiff  in  the  sum  of  $1,950.  The  action  came  on  for  trial  before  a  Jury, 
and  as  a  result  of  a  discussion  over  the  terms  of  the  contract  a  juror  was 
withdrawn  and  a  mistrial  declared.  Thereafter  plaintiff  amended  its  com- 
plaint, so  as  to  ask  for  the  reformation  of  the  contract,  and  upon  the  issues 
Joined  under  the  amended  pleadings  the  case  came  on  for  trial  at  Special 
Term. 

Lewis,  McKay  &  Bown,  of  Rochester  (Carlton  F.  Bown,  of  Rochesr 
ter,  of  counsel),  for  plaintiff. 

O'Brien,  Boardman  &  Piatt,  of  New  York  City  (John  StuU,  of  Roch- 
ester, of  counsel),  for  defendant. 

RODENBECK,  J.  So  long  as  the  constitutional  right  to  a  jury 
trial  exists,  a  Special  Term  held  by  a  judge  without  a  jury  must  refuse 
to  determine  actions,  the  issues  in  which  are  properly  triable  by  a  jury. 
The  distinction  between  law  and  equity  in  tliis  state  has  been  abolished, 
but  this  abolition  did  not  take  away  a  party's  right  to  a  jury  trial  as  it 
existed  prior  thereto.  By  putting  its  case  in  the  form  of  an  equitable 
action  the  plaintiff  cannot  thereby  deprive  the  defendant  of  its  right 
to  a  jury  trial,  provided  the  plaintiff  has  an  adequate  remedy  at  law. 
Where  tfie  plaintiff,  however,  asks  for  relief  which  cannot  be  secured 
by  an  action  at  law,  a  court  of  equity  may  grant  any  incidental  relief, 
by  way  of  damages  or  otherwise,  that  the  facts  warrant.  To  justify  a 
recourse  to  equity,  however,  the  case  must  be  one  in  which  the  defend- 
ant is  not  entitled  to  a  jury  trial  of  the  issues  presented.  The  reforma- 
tion of  a  contract  is  not  one  of  those  cases  in  which  a  party  is  entitled 
to  a  jury  trial,  and  is  therefore  cognizable  by  a  court  of  equity,  but  to 
confer  jurisdiction  there  must  be  a  contract  to  reform,  which  express- 
es something  different  from  that  which  the  parties  intended,  and  not 
merely  a  contract  calling  for  construction.    If  the  intention  of  the  par- 
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fies  can  be  ascertained  by  construction,  the  case  is  one  for  a  jury  for 
damages  under  the  contract,  and  this  right  cannot  be  evaded  by  claim- 
ingthe  right  to  a  reformation. 

The  contract  in  question  calls  for  construction,  and  not  reformation, 
and  the  case  is  therefore  not  properly  an  equitable  action,  since  the  de- 
fendant is  entitled  to  a  jury  trial  of  the  question  of  damages  under  the 
contract  as  construed.  It  is  ai^arent  on  its  face  that  it  is  a  policy  giv- 
«n  by  the  subcontractor,  .Beeman,  and  the  defendant,  to  secure  the 
plaintiflF.  It  refers  to  Beeman  as  the  "contractor"  and  die  defendant  as 
the  "surety,"  and  binds  them  to  the  plaintiff  in  a  certain  sum.  The 
first  paragraph  of  the  policy  is  entirely  clear,  and  shows  that  it  was  an 
agreement  on  the  part  of  Beeman  and  the  defendant  to  secure  the 
plaintiff  in  the  sum  of  $1,950.  The  third  paragraph,  beginning  with  the 
word  "Whereas,"  contains  the  only  ambiguity,  and  arises  from  the  use 
of  the  word  "contractor"  in  two  senses — in  one  place  referring  to  Bee- 
man, and  in  the  other  place  to  the  plaintiff.  The  first  portion  of  the 
paragraph  provides  that  the  above  bounden  contractor — that  is,  Bee- 
man— agreed  to  do  certain  work  and  furnish  certain  materials  "em- 
braced in  the  contract  between  the  contractor  and  the  state  of  New 
York,  known  as  contract  62."  If  the  term  "contractor,"  used  in  the 
quotation,  is  construed  to  mean  the  plaintiff,  as  it  undoubtedly  does, 
the  meaning  is  entirely  plain.  Under  this  clause  of  the  contract  it  is 
recited  that  Beeman  had  agreed  to  do  certain  work  under  plaintiff's 
contract,  known  as  contract  62,  and  the  defendant  indemnified  the 
plaintiff  in  the  performance  of  Beeman's  contract  in  accordance  with 
its  terms.  This  was  evidently  the  intention  of  the  parties.  Beeman 
was  not  applying  for  a  policy  to  protect  the  state  of  New  York  in  the 
performance  of  its  contract  with  plaintiff,  but  to  protect  the  plaintiff 
in  the  performance  of  the  subcontract  which  Beeman  had  for  a  portion 
of  the  work.  No  other  interpretation  can  be  given  to  the  instrument 
and  make  it  a  reasonable  document. 

For  the  purpose  of  ascertaining  its  meaning  the  entire  instrimient 
may  be  examined  in  the  light  of  surrounding  circumstances.  Clark 
V.  Devoe,  124  N.  Y.  120,  124,  26  N.  E.  275,  21  Am.  St.  Rep.  652.  All 
ambiguity  will  be  resolved  against  the  party  who  prepared  the  con- 
tract. Gillet  V.  Bank  of  America,  160  N.  Y.  549,  554,  55  N.  E.  292. 
Ambiguous  language  will  be  interpreted  as  the  promisor  had  reason 
to  believe  it  was  understood  by  the  promisee.  160  N.  Y.  555,  55  N. 
E.  292.  The  court  will  look  into  surrounding  circumstances  to  ascertain 
intention  (160  N.  Y.  555,  55  N.  E.  292),  especially  where  two  interpre- 
tations are  possible  (White's  Bank  v.  Myles,  73  N.  Y.  335,  339,  29  Am. 
Rep.  157),  Where  not  inconsistent  with  its  terms,  the  purpose  for 
which  the  writing  was  executed  may  be  proved  by  parol.  Union  Trust 
Co.  of  New  York  v.  Whiton,  97  N.  Y.  172, 178.  Where  there  is  an  am- 
biguity in  the  language  of  the  contract,  the  question  presented  is  one  of 
fact  for  the  consideration  of  the  jury  as  to  what  contract  was  made, 
upon  such  testimony,  either  in  writing  or  oral,  as  the  parties  are  able 
to  present.  Union  Trust  Co.  of  New  York  v.  Whiton,  97  N.  Y.  172, 
178.  These  are  well-known  rules  of  interpretation,  the  application  of 
which  to  this  contract  will  afford  the  plaintiff  all  the  relief  to  which  it 
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may  be  entitled,  without  depriving  defendant  of  its  right  to  a  jury  trial 
on  the  question  of  damages. 

Furthermore  it  does  not  appear  that  any  mutual  mistake  was  made. 
It  is  quite  evident  that  Beeman  intended  to  secure  plaititiflE,  and  the 
binder  of  defendant's  agent  shows  that  defendant  had  the  same  thing 
in  mind.  The  application  is  not  in  evidence,  but  the  policy  itself  shows 
that  the  parties  intended  to  protect  plaintiff  against  defaults  on  Bee- 
man's  part  in  the  performance  of  his  subcontract.  Under  this  view  of 
the  facts  the  plaintiff  is  not  entitled  to  a  reformation  of  the  contract, 
but  it  should  amend  its  complaint  and  proceed  to  trial  upon  its  con- 
tract as  made. 


(96  Misc.  Rep.  468) 

GRANADA  v.  D'ALLESANDRO  et  aL 

(Supreme  Court,  Special  Term,  Monroe  County.    August  1,  1916.) 

(SyUahus  J>y  the  Court.) 

BoxjNDABncs  ^s»48(6) — Detebmination — ^Pbescription. 

A  boundary  fence  between  two  city  lots,  two  feet  from  the  line  of  the 
lot  as  it  appears  upon  the  map  according  to  which  the  lots  were  con- 
veyed, will  be  treated  as  the  true  boundary  line,  where  it  has  been  in 
existence  for  40  years,  and  has  been  recognized  as  the  boundary  line 
during  that  time. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent  Dig.  i  240;  Dec. 
Dig.  «=>48(6).] 

Action  by  Rosario  Verga  Granada  against  Vicenzo  D'AUesandro  and 
others  to  quiet  title.    Decree  for  plaintiff. 

Marsh  N.  Taylor,  of  Rochester,  for  plaintiff. 

J.  Russell  Borzilleri,  of  Rochester,  for  defendants. 

RODENBECK,  J.  The  plaintiff  and  defendants  D'Allesandro  arc 
owners  of  adjoining  lots  on  Cliff  street  in  the  city  of  Rochester.  A 
dispute  having  arisen  with  reference  to  the  boundary  line,  they  have 
appealed  to  the  court  to  quiet  their  title.  The  defendants  the  Monro 
County  Savings  Bank  and  Hannah  M.  Moran  have  mortgages  cover- 
ing the  disputed  strip  of  land. 

There  had  existed  for  many  years  a  fence  separating  their  property, 
and  just  before  the  commencement  of  this  action  the  defendants  D'Al- 
lesandro  tore  down  the  fence  and  moved  it  about  two  feet  to  the  east 
of  its  old  location.  The  property  was  conveyed  by  reference  to  a 
map  and  by  lot  number.  According  to  this  map  the  west  boundary 
of  plaintiff's  property  is  about  two  feet  east  of  the  location  of  the 
fence  in  question. 

The  plaintiff  claims  to  own  the  strip  of  land  intervening  between 
his  west  line  as  shown  on  the  map  and  the  former  location  of  the 
fence,  while  the  defendants  D'AUesandro  claim  to  own  to  the  east 
line  of  their  premises  as  shown  on  the  map  according  to  which  it  was 
conveyed.  Similar  situations  exist  east  of  the  plaintiff's  property. 
All  of  the  lots  on  the  north  side  of  Cliff  street  were  and  are  marked 

^=9For  oUier  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Disests  ft  Inaexob 
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by  boundary  fences,  which  are  not  on  the  lot  lines  as  shown  on  the 
map  according  to  which  the  premises  were  conveyed.  This  condition 
has  existed  so  long,  however,  that  the  rules  of  law  require  that  the 
boundary  fence  should  be  regarded  as  the  true  boundary  between  the 
property  of  the  parties  to  the  suit. 

Unless  thi&  rule  is  followed,  similar  disputes  will  arise  between  own- 
ers of  property  east  of  that  of  the  plaintiff,  upon  some  of  which  are 
permanent  structures  west  of  the  west  line  of  their  premises  as  shown 
upon  the  map  mentioned  in  their  conveyances.  Where  premises  have 
been  boimded  by  a  fence  for  upwards  of  20  years,  as  in  this  case,  the 
law  presumes  that  the  fence  is  the  true  boundary,  and  will  not  dis- 
turb this  line,  even  where  it  does  not  correspond  with  the  line  of  the 
premises  as  shown  upon  the  map  according  to  which  they  were  con- 
veyed. 

The  evidence  shows  an  uninterrupted  .existence  of  the  boundary 
fence  to  which  both  owners  of  the  premises  claimed  until  just  prior  to 
this  suit,  for  upwards  of  40  years,  and  it  is  more  reasonable  that  the 
rule  applicable  to  established  boundaries  shall  be  followed  than  that 
the  possession  of  the  parties  and  others  on  this  street  should  be  dis- 
turbed by  following  the  lines  shown  on  the  maps  as  the  boundaries  of 
their  property.  Baldwin  v.  Brown,  16  N.  Y.  359 ;  Reed  v.  Farr,  35 
N.  Y.  113;  Avery  v.  Empire  Woolen  Co.,  82  N.  Y.  582;  Sherman 
V.  Kane,  86  N.  Y.  57;  Katz  v.  Kaiser,  154  N.  Y.  294,  48  N.  E.  532; 
Bell  V.  Hayes,  60  App.  Div.  387,  69  N.  Y.  Supp.  898;  Smith  v.  Stacey, 
68  App.  Div.  521,  73  N.  Y.  Supp.  1022;  Wentworth  v.  Braun,  78 
App.  Div.  634,  79  N.  Y.  Supp.  4S9;  Lane  v.  Jacobs,  166  App.  Div. 
182,  152  N.  Y.  Supp.  605;  French  v.  Wray,  154  App.  Div.  343,  139 
N.  Y.  Supp.  339.  There  has  also  been  a  continued,  undisputed,  and 
undisturbed  occupation  and  possession  of  the  land  m  question  by  the 
plaintiff  and  her  predecessors  in  title  under  claim  of  a  written  instru- 
ment for  upwards  of  20  years,  and  plaintiff  is  entitled  to  the  property 
by  adverse  possession.  Gerard,  Titles  to  Real  Estate,  p.  739;  Code 
of  Civil  Procedure,  §§  369,  370,  and  cases  cited. 

The  plaintiff  is  entitled  to  a  decree  fixing  the  lines  of  the  old  fence 
and  the  east  line  of  the  building  with  which  it  was  connected  as  the 
true  boundary  line  between  the  premises  of  the  parties. 


<95  Misc.  Rep.  114) 

PEOPLE  V.  DIAMOND  et  aL 

(Kings  County  Court.    April,  1916.) 

1.  INDICTUBNT  AND  INFORMATION  ^=>71 — REQUISITES — STATUTOBT  PbOVISIONB. 

Under  Code  Cr.  Proc.  i  275,  providing  that  the  indictment  must  con- 
tain a  plain  and  concise  statement  of  the  act  constituting  the  crime,  with- 
out any  unnecessary  repetition,  the  indictment  should  apprise  the  defend- 
ants of  the  charge  against  them,  and  must  state  concisely  both  the  crime 
and  the  acts  constituting  it,  with  such  certainty  as  to  enable  defendants 
to  prepare  for  trial  and  to  protect  them  against  a  second  prosecution  for 
the  same  offense. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information.  Cent.  Dig. 
K  144,  174,  193,  194;   Dea  Dig.  <8s3>71.] 

.^ss>For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digesu  &  Indexes 
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2.  HoiaciDB  «s»138— iNDiCTMEirr — Sufficiknct. 

In  an  indictment  under  Penal  Law  (Consol.  Laws,  c.  40)  {  1050,  mak- 
ing homidde  without  a  design  to  effect  death  by  one  engaged  in  commit- 
ting a  misdemeanor  manslaughter  in  the  first  degree,  it  is  not  essential 
that  the  misdemeanor  should  be  pleaded  with  the  same  fullness  and  par- 
ticularity as  would  be  necessary  it  it  were  the  sole  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Homicide.  Cent  Dig.  t  231;  Dec  Dig. 

3.  Homicide  ^=9138 — ^Indicthent — Sufkcienoy. 

Indictment  alleging  that  an  individual  was  burned,  suffocated,  and  died 
as  a  result  of  injuries  thus  received,  setting  forth  that  the  injuries  and 
death  were  due  to  acts  of  omission  of  the  defendants,  that  the  defend- 
ants failed  to  keep  unfastened  all  doors  leading  into  and  out  of  every 
factory  in  the  building  and  every  floor  thereof  while  the  employes  were 
working  therein  and  during  working  hours,  and  alleging  specifically  that 
defendants  permitted  a  particular  door  described  to  remain  locked  dur- 
ing working  hours,  was  sufficient  to  state  an  offense. 

[Ed.  Note.-*For  other  cashes,  see  Homicide,  Cait  Dig.  |  231 ;  Dec.  Dig. 
^S3»138.] 

4.  Indictment  and  Information  ^=»110(17) — ^Requibteks  ot  Accusation — 

Following  Language  of  Statute. 

An  indictment  for  homicide  resulting  from  the  commission  of  a  mis- 
demeanor, alleging  in  the  language  of  Labor  Law,  §  79c,  as  added  by 
Laws  1913,  c.  461,  relating  to  the  construction  of  factory  buildings,  is 
sufficient,  notwithstanding  the  repeal  of  section  80  (Consol.  Laws,  c.  31), 
the  provisions  of  which  had  been  carried  into  section  79c. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  {{  291-294;  Dec.  Dig.  <8=b>1  10(17).] 

5.  Health  ^=932 — Violation  of  Regulations — Cbiminal  Responsibilitt. 

Under  Labor  Law,  {  94,  as  amended  by  Laws  1915,  c.  653,  making  the 
owner  of  a  tenant  factory,  whether  or  not  he  is  also  an  occupant,  respon- 
sible for  the  observance,  and  punishable  as  for  misdemeanor  for  the  non- 
observance,  of  provisions  of  the  law,  an  owner  who  may  not  personally 
participate  in  violation  of  the  law,  or  may  be  without  knowledge  of  its 
violation  by  his  or  her  agent,  may  be  guilty  of  a  misdemeanor  in  failin^r 
affirmatively  to  see  that  the  provisions  of  the  Labor  Law  are  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  |  82;  Dec.  Dig. 
<g=»32.] 

Celia  Diamond  and  others  were  indicted  for  manslaughter  in  the 
first  degree  and  manslaughter  in  the  second  degree  in  three  separate 
indictments.    Demurrers  to  indictments  overruled. 

James  C.  Cropsey,  Dist.  Atty.,  of  Brooklyn,  for  the  People. 
Martin  T.  Manton,  of  Brooklyn,  for  defendants. 

DIKE,  J.  The  defendants  have  been  duly  indicted  by  a  grand  jury 
of  the  county  of  Kings,  charged  with  the  offenses  of  manslaughter 
in  the  first  degree  and  manslaughter  in  the  second  degree,  in  three 
separate  indictments.  Each  of  these  indictments  is  practically  identi- 
cal with  the  others,  except  as  regards  the  name  of  a  different  deceased 
person  in  each  indictment.  These  indictments  grew  out  of  a  fire  oc- 
curring in  the  factory  building  at  285  North  Sixth  street,  in  the  bor- 
ough of  Brooklyn,  on  November  6,  1915.  The  defendants  Celia  Dia- 
mond and  Edward  L.  Diamond  alone  have  interposed  demurrers  and 
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upon  these  grounds :  First.  That  it  does  not  appear  upon  the  face  of 
the  indictments  that  the  crime  of  manslaughter  in  the  first  d^ee  and 
manslaughter  in  the  second  degree  is  alleged  or  charged  in  said  indict- 
ment. Second.  That  the  facts  stated  in  said  indictment  do  not  con- 
stitute the  crime  of  manslaughter  in  the  first  degree  and  manslaughter 
in  the  second  degree. 

[1]  The  indictments  must  be  analyzed  with  a  view  to  determining 
whether  they  conform  to  section  275  of  the  Code  of  Criminal  Proce- 
dure: 

"The  indictment  must  contain:  A  plain  and  condse  statement  of  the  act 
constitatlng  the  crime,  without  any  unnecessary  repetition.** 

It  is  fundamental  that  the  defendants  should  be  apprised  by  the 
indictment  of  the  charge  against  them ;.  that  the  indictment  must  con- 
cisely state  both  the  crime  and  the  acts  constituting  it.  The  obvious 
object  is  that  the  charge  should  be  set  forth  with  such  certainty  and 
sufficiency  as  to  enable  the  defendant  to  prepare  for  trial,  and  to  pro- 
tect them  against  a  second  prosecution  for  the  same  offense;  otlier- 
wise,  a  demurrer  should  be  upheld.  The  first  count  in  the  indictment 
charges  manslaughter  in  the  first  degree.  The  section  of  the  Penal 
Law  defining  the  offense  as  herein  charged  is  as  follows: 

"Sec  1050.  Such  homicide  is  manslaughter  in  the  first  degree,  when  com- 
mitted without  a  design  to  effect  death;  (1)  By  a  person  engaged  in  commit- 
ting, or  attempting  to  commit,  a  misdemeanor,  affecting  the  person  or  proper- 
ty, either  of  the  person  kiUed,  or  ot  another.*' 

The  indictments  describe  the  building  as  "five  stories  in  height,  sep- 
arate parts  of  which  were  occupied  and  used  by  different  persons,  com- 
panies, and  corporations  as  tenants,  and  some  of  which  parts  were 
used  as  factories,  and  were  factories,"  within  the  meaning  of  the  pro- 
visions of  the  Labor  Law  of  the  state  of  New  York.  It  is  further 
alleged  in  said  indictments  that  the  defendant  Edward  L.  Diamond 
was  the  agent  in  charge  of  said  building  and  property  for  the  owner, 
the  defendant  Celia  Diamond,  and  had  and  exercised  supervision,  di- 
rection and  control  thereover.  It  is  charged  that  the  def enants  caused 
death  through  a  failure  to  comply  with  the  provisions  of  the  Labor 
Law.  The  premises  in  question  may  be  clearly  construed  a  "tenant 
factory"'  within  the  meaning  of  the  Labor  Law.  By  section  94  of  the 
Labor  Law,  although  not  an  occupant  of  the  building,  the  owner  is 
made  resp6nsible  for  its  condition: 

"The  owner,  whether  or  not  he  Is  also  one  of  the  occupants,  instead  of  the 

respective  lessees  or  tenants,  shaU  be  responsible  for  the  obserrance  and  pun- 
ishable for  the  nonobservance  of  the  following  provisions  of  this  article,  any- 
thing in  any  lease  to  the  contrary  notwithstanding,  namely,  the  provisions  of 
8ecti(ms    •    ♦    •    79,  70a,  79b,  T9c.  83a,  83b.    ••    • " 

Any  such  violations  are  made  misdemeanors  and  are  ptmishable  as 
such  by  section  1275  of  the  Penal  Law. 

[2]  Counsel  for  the  defendants  urges  that  there  is  nowhere  in  the 
indictments  a  clear  specification  of  the  offense  of  which  the  prosecu- 
tion accuses  these  defendants;  that  the  indictments  are  defective,  in 
that  they  fail  to  allege  all  the  acts  constituting  the  crime.     But  in 
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the  case  of  a  misdemeanor,  under  the  authorities,  it  does  not  seem 
to  me  that  it  is  essential  that  the  misdemeanor  oflFensc  should  be  pleaded 
with  the  same  fullness  and  particularity,  when  it  is  involved  inci- 
dentally as  a  part  of  another  offense  as  a  felony,  as  would  be  necessary 
if  it  were  the  sole  offense  charged.  People  v.  Willett,  102  N.  Y.  251, 
6  N.  E.  301;  People  v.  Giblin,  115  N.  Y.  196,  21  N.  E.  1062,  4  L. 
R.  A.  757. 

[3]  The  indictment,  after  alleging  that  an  individual  was  "burned, 
suffocated,  and  died  as  a  result  of  the  injuries  thus  received,"  sets 
forth  that  the  injuries  and  death  were  due  to  acts  of  omission  of  the 
defendants,  stating  several  general  particulars,  and,  finally,  that  the  de- 
fendants failed  to  "keep  unlocked,  unbolted,  and  unfastened  all  doors 
leading  into  and  out  of  every  factory  in  said  building  and  every  floor 
thereof  while  said  employes  were  working  therein  and  during  working 
hours,"  and,  finally,  specifically  alleging  that  the  defendants  "permit- 
ted and  allowed  the  door  at  tfie  head  of  the  flight  of  stairs  leading 
from  the  fourth  floor  of  said  building  to  the  third  floor  thereof — 
this  flight  of  stairs  being  a  portion  of  the  stairway  above  referred  to 
— ^to  be  and  remain  locked,  bolted,  and  fastened  during  working  hours, 
and  while  the  employes  were  at  work  in  said  building."  Certainly  it 
seems  to  me  that  these  allegations  sufficiently  set  forth  in  what  respect 
the  defendants  failed  in  the  discharge  of  their  duty  under  the  law  to 
the  deceased,  and  it  would  certainly  appear  that  the  defendants  are  ap- 
prised thereby  of  the  particular  acts  of  omission  with  which  they  are 
charged  when  read  with  all  the  preceding  allegations  in  this  count. 

In  the  admirable  opinion  of  Judge  O'Sullivan  in  the  case  of  People 
V.  Harris,  74  Misc.  Rep.  353,  359,  134  N.  Y.  Supp.  409,  414,  which 
case  is  compelling  authority  to  sustain  the  counts  of  these  indictments, 
he  says: 

"For  the  protection  of  employes  the  law  has  placed  npon  the  employer  an 
obligation  to  leave  all  doors  leading  to  his  factorj'  unlocked  during  working 
hours.  There  is  no  question  of  the  Legislature's  intention  when  it  declared 
that  all  doors  shall  open  outwardly.  A  locked  door  opens  neither  inwardly 
nor  outwardly.  If  any  door  leading  to  the  factory  was  locked  and  bolted  dur- 
ing working  hours,  the  law  was  violated." 

[4,  5]  There  is  considerable  discussion  in  the  briefs,  pro  and  con, 
regarding  section  80  of  the  Labor  Law.  While  it  does  appear  that 
section  80  had  been  repealed,  it  also  would  appear  that  the  provisions 
of  that  section  had  been  continued  and  carried  into  section  79c  of  the 
Labor  Law.  As  the  indictments  plead  the  offense  in  the  language  of 
section  79c,  it  would  seem  to  me  to  be  sufficient.  Engleheim  v.  111. 
Surety  Co.,  85  Misc.  Rep.  588,  148  N.  Y.  Supp.  1072.  A  reading  of 
the  Labor  Law  convinces  me  that  the  conduct  of  one  charged  as  in 
this  indictment  may  be  simply  that  of  omission  on  the  part  of  an 
owner  or  agent  to  do  a  certain  prescribed  thing. 

In  respect  to  the  charge  of  manslaughter  while  engaged  in  the  com- 
mission of  a  public  nuisance,  it  seems  to  me  the  case  of  People  v.  Har- 
ris, supra,  would  make  the  allegations  of  this  indictment  sufficient. 
The  argument  that,  because  the  indictment  fails  to  show  criminal  in- 
tent on  the  part  of  the  defendants,  they  are  insufficient,  seems  to  me  to 
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be  without  merit.  The  case  of  People  v.  Scanlon,  132  App.  Div.  528, 
117  N.  Y.  Supp.  57,  relied  upon,  among  others,  to  support  this  con- 
tention, can  be  clearly  distinguished.  There  an  owner  of  an  automo- 
bile, although  riding  in  the  car,  was  held  guiltless  of  the  crime  of 
manslaughter  when  the  chauffeur,  through  a  collision,  caused  the  death 
of  one  in  another  vehicle.  In  the  management  of  an  automobile  the 
operator  is  the  one  who  pre-eminently  must  bear  the  responsibility  for 
the  consequences  of  its  operation  in  the  absence  of  proof  of  specific 
instructions  by  the  master.  To  hold  that  the  people  must  allege  and 
prove  intent,  it  seems  to  me,  would  make  a  dead  letter  of  all  this  legis- 
lation and  rob  it  of  its  vitality. 

The  authorities  would  seem  to  clearly  uphold  the  proposition  that 
an  owner  who  may  not  personally  participate  in  the  violation  of  the 
law,  or  may  be  without  knowledge  of  its  violation  by  his  or  her  agent, 
may  be  guilty  of  a  misdemeanor  in  failing  to  affirmatively  see  that  the 
provisions  of  the  Labor  Law  are  complied  with  in  respect  to  his  or 
her  property.  That  very  contention  has  been  upheld  in  the  Second 
Department  in  the  case  of  People  v.  J.  Albert  &  Son,  165  App.  Div. 
828,  150  N.  Y.  Supp.  1102.  In  that  case  the  defendant,  as  owner  and 
occupant  of  one  of  the  floors  of  a  factory  building,  was  charged  with 
having  bolted  and  fastened,  during  working  hours,  a  door  leading  from 
the  factory  where  a  certain  number  of  people  were  employed.  An  ap- 
peal to  the  Appellate  Division  was  taken  from  a  judgment  of  convic- 
tion. A  reargument  was  ordered  by  the  court  upon  the  sole  question 
whether  the  master  is  liable  criminally  for  the  acts  of  the  servant  in 
locking  the  door  in  the  master's  absence  without  general  or  specific  in- 
structions upon  his  part  that  it  should  be  done.  The  judgment  of 
conviction  was  affirmed  after  the  reargument* 

Nor  do  I  see  that  under  the  law  of  this  state  the  point  that  this  was 
a  fault  of  omission  rather  than  of  commission  can  prevail.  In  some 
states  such  a  distinction  would  be  possible.  It  seems  to  me  that  under 
our  statute  there  are  no  exceptions,  but  that  any  one  would  be  guilty 
of  manslaughter  who,  while  engaged  in  the  commission  of  a  misde- 
meanor, brings  about  the  death  of  another,  irrespective  of  the  fact 
that  it  was  malum  prohibitum  or  malum  in  se. 

As  to  whether  the  pleader  has  shown  any  connection  between  any 
causal  acts  of  omission  of  these  defendants,  as  set  forth,  and  the  death 
alleged  to  have  been  caused  by  such  omissions,  I  feel  that  the  allega- 
tions are  sufficient  from  the  point  of  view  of  the  indictment.  The  test 
here  is  rather  upon  the  proof.  And,  likewise,  as  to  whether  the  Dia- 
monds can  be  held  to  have  committed  homicide  by  reason  of  the  death 
of  any  persons  occurring  while  in  the  commission  of  a  misdemeanor 
which  death  they  did  not  cause,  and  that  facts  must  be  shown  that  the 
Diamonds  did  cause  death;  this  again,  is  a  question  of  proof  rather 
than  of  pleading,  and  the  allegations  as  to  this  I  hold  to  be  sufficient. 

The  obvious  intent  of  the  Legislature,  under  the  Labor  Law,  was 
to  fix  and  determine  the  obligations  of  a  property  owner,  and  the 
power  of  the  Legislature  was  never  more  strongly  shown  than  when 
it  holds  an  owner  of  a  building,  although  absent,  and,  indeed,  without 
knowledge  of  the  acts  of  omission  or  commission,  responsible  for 
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that  situation.  Grievous  and  onerous  as  is  the  burden  upon  owners 
and  agents  of  owners  of  property  under  this  law,  especially  relating 
to  acts  of  omission,  as  in  this  case,  followed  by  the  serious  situation 
of  a  charge  of  manslaughter,  still  it  is  only  by  the  enforcement  of  such 
laws  that  careless  lanSords  and  lessees  would  be  stimulated  to  take 
such  measures  in  following  the  law  as  to  relieve  them  of  such  a  lia- 
bility. It  intended  to,  and  did,  prescribe  in  this  law  punishment  for 
violations  thereof,  so  as  to  hold  an  owner  to  the  keen  care  of  his 
property  where  human  life  is  in  danger.  "Responsibility  prevents 
crime"  was  said  by  Burke,  and  while,  perhaps,  the  phrase  is  general, 
still  it  contains  the  spirit  of  laws  which  seek  to  spur  owners  and  those 
in  charge  of  property  to  greater  care  and  to  discourage  them  from 
dereliction  of  duty. 

As  to  any  arguments  upon  the  degree  of  culpability  between  the 
owner's  or  agent's  guilt  and  that  of  one  actually  in  charge  of  the  prem- 
ises in  occupation  and  management  thereof,  those  arguments  are 
rather  to  be  addressed  to  a  petit  jury,  who  would,  after  hearing  all 
the  evidence,  be  in  a  position  to  decide  as  to  such  degrees  of  guilt. 

A  reading  of  the  various  sections  of  the  Labor  Law  which  have 
been  discussed  in  this  case  would  indicate  the  evident  intent  of  the 
Legislature,  in  this  very  elaborately  constructed  law,  to  definitely  and 
explicitly  fix  and  determine  the  parties  who  should  be  held  responsible 
for  any  infraction  of  the  law.  Parties  are  defined  and  penalties  are 
provided  for  omissions  of  these  parties  to  follow  the  law  as  laid  down. 
It  is  a  serious  obligation  that  devolves  upon  the  owner  of  property 
under  this  law,  but  it  seems  to  me  that  the  Legislature  intended  to  fix 
beyond  all  argument  where  the  burden  should  be  placed.  The  re- 
sponsibility for  jeopardizing  human  life  should  be  fixed  and  that  with- 
out vagueness  or  uncertainty.  To  hold  that  an  owner  of  premises, 
because  he  was  not  at  the  same  time  an  occupant  thereof,  is  therefore 
free  from  responsibility  for  consequences  where  he  had  omitted  a 
clearly  prescribed  condition,  would  be  placing  a  premium  upon  careless 
landlords  and  rendering  immune  those  who  fail  to  adopt  and  provide 
those  things  required  under  the  law. 

I  have  considered  the  other  points  raised,  but  for  the  reasons  stated 
above  I  overrule  the  demurrers  interposed  by  the  defendants  Celia 
Diamond  and  Edward  L.  Diamond  to  this  indictment,  and  this  to  ap- 
ply to  the  other  indictments. 

Demurrers  overruled. 
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DIOKBT  ▼.  MUTUAL  FILM  COBP.  et  aL 
(Snpieme  Omrt,  Special  Term,  New  York  County.    August  10,  19ia) 

L  Ijterabt  Propebtt  «=»8 — ^Drauatio  Wbitinos — ^Value. 

Although  a  play  has  not  been  produced  for  a  period  of  one  year,  it  Is 
snlBciently  valuable  to  be  the  subject  of  loss  from  competition. 

[Ed.  Note.— Fbr  other  cases,  see  literary  Property,  Cent  Dig.  S  7;  Dea 
Mg.  «=»8.] 
2.  Tbade-Mabks  and  Tradx-Names  ^3>8— ABsmtART  Designations. 

The  name  "The  Come-Back,'*  applied  to  a  one-act  play,  is  fandful  and 
not  descriptive,  and  therefore  subject  to  protection  of  equity. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  I  12;   Dec  Dig.  #=>8.] 

8.  CoPTsioHTs  ^^IS"— Abbitbabt  Designations — ^Pbiobitt  of  Use. 

Under  the  rule  as  to  trade-marks,  prior  use  of  the  title,  "The  Come- 
Back,"  for  a  play  entitles  the  author  to  protection  even  against  subse- 
quent use  in  copyrighted  productions;  the  title  not  being  subject* to  copy- 
right 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  1. 16;  Dec  Dig. 

4.  Tbade-Mabks  and  Tbade-Names  ^=>93(3)— Abbitbabt  Designations— 
Pbiobitt  of  Use — ^Accounting. 

That  plaintiff,  whose  play  first  used  a  title,  submitted  his  play  to  mov- 
ing picture  producers  and  they  refused  it  after  use  by  others  of  the  same 
title  for  moving  picture  plays,  is  sufficient  evidence  of  damages  and  loss 
of  profits  to  allow  an  accounting  against  such  other  users. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  I  106;  Dec.  Dig.  «s»98(8).] 

Action  by  Paul  Dickey^  against  the  Mutual  Film  Corporation  and 
another.    Decree  for  plaintiff. 

Nathan  Burkan,  of  New  York  City,  for  plaintiff. 
Seligsberg  &  Lewis,  of  New  York  City,  for  defendant  Mutual  Film 
Corp. 

CLARK,  J.  [1-3]  This  is  an  action  for  an  injunction  and  an  ac- 
counting. Plaintiff  is  a  dramatic  writer.  Defendant  is  a  moving  pic- 
ture producer.  Plaintiff  wrote  a  one-act  play  called  "The  Come- 
Back"  which  was  produced  on  the  stage  first  in  March,  1911.  It  has 
been  produced  as  recently  as  March,  1915.  Defendant  has  since  at 
least  June,  1915,  produced  upon  the  screens  a  photo  play  called  "The 
Come-Back."  It  is  not  claimed  that  the  story  of  the  play  and  the 
photo  play  are  similar;  indeed,  the  sole  similarity  is  in  the  title.  I 
shall  hold  that  although  not  now  actually  being  produced,  plaintiff's 
play  is  sufficiently  of  value  to  be  the  subject  of  loss  from  competi- 
tion, and  that  the  name  "The  Come-Back"  is  not  descriptive  but 
fanciful,  and  therefore  subject  in  a  proper  case  to  the  protection  of  an 
equity  court  In  the  first  place,  I  do  not  think  that  the  prior  copy- 
right of  two  dramatic  compositions  under  a  similar  name  affects  plain- 
tiff's rights.  The  title  not  being  subject  to  copyright,  its  use  is  pro- 
tected under  the  equitable  rule  applicable  to  trade-marks;  that  is, 
priority  of  actual  use  gives  priority  of  right  to  use  and  to  protection. 

4t5»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460,  463,  14  Sup.  Ct.  151,  37 
L.  Ed.  1144.  Defendant's  chief  defense  is  that  the  case  is  merely- 
one  of  coincidence,  and  that  not  every  case  of  coincidence  is  unfair 
competition,  at  least  in  the  absence  of  fraudulent  intent.  I  do  not 
think  that  fraudulent  intent  is  involved  in  this  case.  It  is  true  that 
coincidence  in  title  is  not  per  se  unfair  competition,  as  witness  nu- 
merous cases  cited  by  the  defendant,  beginning  with  the  Apthorp 
Case.  Astor  v.  West  82d  St.  Realty  Co.,  167  App.  Div.  273,  152  N. 
Y.  Supp.  631.  These  cases,  as  I  read  them,  are  decided  on  the  ground 
that  no  competition  exists.  For  instance,  the  Apthorp  Case  held  that 
there  was  no  competition  between  a  hotel  and  an  apartment  house. 
In  the  case  of  Atlas  v.  Street  &  Smith,  204  Fed.  398,  122  C.  C.  A. 
568,  47  L.  R.  A.  (N.  S.)  1002,  it  was  held  that  there  was  no  competi- 
tion between  novels  and  moving  pictures  of  the  same  titles. 

[4]  It  is  clear  that  competition  may  exist  between  a  play  and  a 
photo  play,  and  that  an  injunction  may  arise  from  the  mere  use  of  a 
similar  title  I  think  is  held  by  the  case  of  Frohman  v.  Morris,  68  Misc. 
Rep.  461,  123  N.  Y.  Supp.  1090,  Klaw  &  Erlanger  v.  General  Fibn 
Co.,  154  N.  Y.  Supp.  988,  and  Frohman  v.  Pay  ton,  34  Misc.  Rep.  275, 
68  N.  Y.  Supp.  849.  An  injunction  must  therefore  be  granted  in  the 
present  case. 

On  the  question  of  an  accounting,  it  appears  that  plaintiff  had  sub- 
mitted his  play  in  three-act  form  to  various  theatrical  managers  and 
moving  picture  producers  subsequent  to  defendant's  production,  and 
that  it  had  been  rejected.  This  is  sufficient  evidence  of  damages  and 
loss  of  profits  to  allow  an  accounting.  Defendant  contends  that  where 
no  fraud  is  found  there  can  be  no  accounting  or  damages.  The  rule, 
as  I  read  the  cases,  is  rather  that  in  case  of  innocent  competition  courts 
are  reluctant  to  decree  an  accounting  and  damages.  While  not  spe- 
cifically finding  fraud  or  intentional  imfair  competition  here,  I  never- 
theless feel  that  on  the  facts  the  case  is  one  for  an  accounting  and 
damages  to  be  determined  by  a  referee  to  be  appointed  for  the  purpose. 

Submit  judgment  and  decree. 


(06  Misc.  Rep.  481) 

OTIER  V.  NBIMAN  et  al. 

(Supreme  Court,  Special  Term,  Monroe  County.    August  5,  1916.) 

(Syllabus  hy  the  Court,) 

1.  Trusts    ^=»198 — ^Ajdkinistbation    ot    Estate — Individual    Intbkest    of 

Trustee. 

The  conveyance  by  a  trustee  to  a  corporation  organized  by  him  to  carry 
on  the  business  of  manufacturing  and  selling  wine,  in  which  he  holds  a 
majority  of  the  stock,  is  voidable,  and  may  be  set  aside  by  cestui  que 
trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  if  258-265;  Dec 
Dig.  <S=>198.] 

2.  Limitation  of  Actions  €=>39(7),  72(4) — ^Limitations  Apfligablb — Compu- 

tation OF  Period. 

The  statute  of  limitations,  under  section  388  of  the  Code  of  Civil  Pro- 
cedure, upon  a  cause  of  action  in  equity  to  set  aside  such  a  conveyance 

^=:»For  other  caaei  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  DlgesU  &  Indeies 


Digitized  by 


GooQle 


Sup.  Ct)  OTIBB  y.  NEIMAN  611 

for  constractife  fraud,  la  10  years,  and  begins  to  ran  from  tbe  date  of 
the  conveyance;  and  under  section  396  of  the  Ck>de  an  infant  has  one 
year  after  attaining  majority,  after  the  expiration  of  the  10-year  period, 
in  which  to  maintain  an  action  to  set  the  conveyanee  aside. 

[Ed.  Nota — ^Tor  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  H 
190,  395;   Dec.  Dig,  ^»89(7),  72(4).] 

8.  Limitation  of  Actions  «=»72(4),  100(1) — ^Limitations  Applioablb— Com- 

PinTATION    OP   PeBIOD. 

The  statute  of  Umltatiouu  under  said  sections  begins  to  run  upon  a 
cause  of  action  for  actual  fraud  6  years  after  the  discovery  of  the  fraud, 
and  in  the  case  of  an  infant  one  year  after  be  attains  his  majority,  after 
the  expiration  of  the  6-year  period. 

[I!3d.  Note. — For  other  cases,  see  Tiimltatlon  of  Actions,  Cent  Dig.  §| 
895,  480,  493;  Dec.  Dig.  «t=5>72(4),  100(1).] 

Action  by  Florence  Fetzner  Otier  against  Abraham  Neiman  and 
others  to  establish  an  interest  in  real  property.    I^ismissed. 

Andrew  R.  Sutherland,  of  Rochester,  for  plaintiff. 
Nelson  E.  Spencer,  of  Rochester,  for  defendant  Neiman. 
Havens  &  Havens,  of  Rochester  (Asher  P.  Whipple,  of  Rochester, 
of  counsel),  for  defendant  Rochester  Trust-  &  Safe  Deposit  Co. 

RODENBECK,  J.  The  statute  of  limitations  has  run  against  plain- 
tiff's claim,  and  therefore  it  will  be  unnecessary  for  the  court  to  pass 
upon  the  question  of  the  validity  of  the  transfer  of  the  Lake  Ontario 
Wine  Company  to  the  Neimans,  and  the  validity  of  the  mortgage  of 
the  Rochester  Trust  &  Safe  Deposit  Company,  so  far  as  they  affect 
the  interest  which  the  plaintiff  had  in  the  property  under  the  convey- 
ance from  Charles  Hutte  to  Joseph  P.  Fetzner. 

I  find  nothing  in  the  circumstances  connected  with  the  transfers 
from  Fetzner  to  the  Wine  Company  to  charge  him  with  actual  fraud, 
and  it  may  be  mentioned  that  there  is  nothing  in  the  evidence  to  charge 
the  Neimans  or  the  Rochester  Trust  &  Safe  Deposit  Company  with 
any  bad  faith  or  fraud  in  connection  with  their  respective  transactions. 

If  any  legal  reflection  is  to  be  cast  upon  the  transactions  between 
Fetzner  and  the  Wine  Company,  it  relates  to  his  authority  under  the 
deed  to  convey  the  interest  of  his  children  to  the  company.  This  is  not 
a  case  in  which  the  investment  made  by  Fetzner  should  be  judged  by 
or  limited  to  the  investment  required  by  a  court  of  equity,  in  tiit  ab- 
sence of  any  directions  in  the  deed.  In  this  instance  there  was  a  direc- 
tion contained  in  the  deed  as  to  the  investment  of  the  interest  of  the 
children,  and  the  question  is  whether  or  not  its  language  authorized 
Fetzner  to  invest  the  property  of  his  children  in  the  Wine  Company, 
particularly  in  view  of  the  fact  that  he  held  a  majority  of  the  stock 
of  the  company. 

[1]  The  language  of  the  deed  is  that  he  was  "authorized  and  di- 
rected, where  in  his  discretion  he  deems  it  wise  and  expedient  to  do 
so,  to  sell  and  dispose  of  the  property  in  fee  which  imder  this  deed  is 
granted  to  Minnie,  Arthur,  and  Florence  Fetzner,  and  to  take  in  ex- 
change money  or  other  property  of  at  least  equal  value,  the  intention 
being  to  authorize  the  said  trustee  to  change  the  form  of  the  property 
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hereby  granted  to  his  said  children  to  such  form  and  at  such  time  as 
he  shall  deem  wise."  To  a  layman  this  language  would  seem  to  au- 
thorize Fetzner  to  dispose  of  the  property  of  the  children  entirely  as 
he  wished,  so  long  as  he  took  in  exchange  money  or  other  property 
of  at  least  equal  value.  It  ma3r  be  that  when  the  deed  was  drawn  the 
parties  had  in  mind  the  organization  of  the  Wine  Company  and  the 
very  transactions  which  took  place  with  reference  to  it.  While  the 
language  may  be  sufficient  to  authorize  him  to  invest  the  interest  of 
his  children  in  a  private  corporation  there  can  be  no  doubt,  but  that 
it  did  not  authorize  him  to  invest  it  in  a  corporation  in  which  he  held 
a  majority  of  the  stock  because  such  an  investment  would  place  the 
property  substantially  under  his  control  and  would  amount  substantial- 
ly to  a  transfer  to  himself.  King  v.  Talbot,  40  N.  Y.  76 ;  Matter  of 
Hall,  164  N.  Y.  196,  58  N.  E.  11 ;  Matter  of  Myers,  131  N.  Y.  409, 
30  N.  E.  135 ;  Warren  v.  Union  Bank  of  Rochester,  157  N.  Y.  259, 
51  N.  E.  1036,  43  L.  R.  A.  256,  68  Am.  St.  Rep.  777  \  Munson  v. 
S.  G.  &  C.  R.  R.  Co.,  103  N.  Y.  58,  8  N.  E.  355 ;  Dodge  v.  Stevens, 
94  N.  Y.  215;  Graves  v.  Waterman,  63  N.  Y.  657. 

[2,3]  Fetzner  unquestionably  believed  that  he  had  a  legal  right  to 
exchange  the  property  of  his  children  for  stock  in  the  Wine  Company, 
and  therefore  his  act  in  so  doing,  if  it  was  contrary  to  the  terms  of 
the  deed,  was  a  constructive  fraud  only.  This  fraud  dated  from  the 
deed  given  November  9,  1903,  if  it  did  not  date  from  the  earlier  deed 
of  November  30,  1901,  which  it  was  intended  to  correct.  The  stat- 
ute allows  10  years  in  which  an  adult  may  commence  an  action  of  the 
character  of  this  one  on  the  ground  of  constructive  fraud.  Code,  § 
388.  The  10-year  limitation  in  this  instance  expired  November  9, 
1913,  but  at  that  time  plaintiff  was  an  infant,  and  did  not  become  of 
age  until  January  31,  1914.  She  had  one  year  after  attaining  her  ma- 
jority in  which  to  sue.  Code,  §  396.  This  g:ave  her  until  January  31, 
1915;  but  this  suit  was  not  commenced  until  April  11,  1916,  so  that 
it  appears  that  she  was  1  year  2  months  and  10  days  too  late  in  com- 
mencing her  action,  and  that  the  elapsed  time  between  the  date  of  the 
deed  and  the  date  of  the  commencement  of  her  action  was  12  years  5 
months  and  2  days.  Cahill  v.  Seitz,  93  App.  Div.  105,  86  N.  Y.  Supp. 
1009;  Smith  v.  Hamilton,  43  App.  Div.  17,  59  N.  Y.  Supp.  521 ;  Ford 
V.  Clendenin,  215  N.  Y.  10,  109  N.  E.  124;  Chorrman  v.  Bachmann, 
119  App.  Div.  146,  104  N.  Y.  Supp.  151;  Yeoman  v.  Townshend, 
74  Hun,  625,  26  N.  Y.  Supp.  606.  While  the  statute  applicable  in  this 
case  is  the  10-year  statute,  and  begins  to  run  from  the  date  of  the  deed 
the  evidence  shows  that  the  plaintiff  had  knowledge  of  actual  fraud, 
if  any  such  was  committed,  more  than  6  years  prior  to  attaining  her 
majority.  Her  brother-in-law,  Kipp,  explained  the  transaction  to  her 
about  1906,  and  in  1909  she  executed  a  quitclaim  deed  of  her  interest 
in  the  property  which  she  now  repudiates.  The  burden  is  upon  the 
plaintiff  to  show  when  she  acquired  knowledge  of  any  alleged  actual 
fraud  and  that  the  statute  has  not  run  against  her  claim.  Mason  v. 
Henry,  152  N.  Y.  529,  46  N.  E.  837;  Church  v.  Stevens,  56  Misc. 
Rep.  572,  107  N.  Y.  Supp.  310;  Baldwin  v.  Martin,  14  Abb.  Prac. 
(N.  S.)  9.    The  burden  she  did  not  sustain,  but  the  evidence  rather 


Digitized  by 


GooQle 


Sup.  Ct)  BLUMBERG  Y.  OOBDAT  613 

indicates  that  she  had  knowledge  of  any  allied  actual  fraud  6  years 
before  she  commenced  her  action. 

Under  any  view  of  the  facts  it  seems  to  me  that  the  statute  of  lim- 
itations has  run  against  her  claim,  and  that  the  claim  should  be  dis- 
missed. 


BLUMBERG  v.  CORDAT. 
(Supreme  Court,  Special  Term,  New  York  County.    June  10,  1915.) 

1.  liAWDLOBD    AWD    TENANT   #=>184 (2)— DISPOSSESSION    OF    PBKMISEB— DEPOSIT 

TOB   SEOUBITT. 

The  provision  of  a  lease  for  a  term  of  three  years  at  an  annual  rental 
payable  in  monthly  installments,  whereby  the  lessee  deposited  a  cer- 
tain amount  with  the  lessor  as  security  for  his  performance  of  all  the 
term$  and  covenants  of  the  lease,  to  remain  with  the  lessor  until  the  end 
of  the  term,  and  that  if  the  premises  should  become  vacant  during  the 
term  the  lessor  might  re-enter  by  summary  proceedings  or  otherwise  and 
relet  the  premises  as  the  lessee^s  agent,  paying  any  excess  of  rent  to  the 
lessee,  who  was  to  remain  liable  for  any  deficiency  of  rent,  was  not  ter- 
minated by  the  lessor's  dispossession  of  the  lessee  for  nonpayment  of  an 
installment  of  rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
745-748;    Dec  Dig.  «=>184(2).] 

2.  Landlobd  and  Tenant  ^s»184(2) — Deposit  bt  Tenant— Reoovsbt — Time. 

Under  such  provision,  and  in  view  of  the  fact  that  the  deficiency  ot 
rent,  if  any,  chargeable  to  the  tenant,  could  not  be  determined  before  the 
end  of  the  term,  the  lessor  had  the  right  to  hold  the  security  until  the 
end  of  the  term,  so  that  the  lessee's  action  to  recover  it,  brought  before 
that  time,  was  premature. 

[Ed.  Note.— -For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {{ 
745-748;  Dec  Dig.  «=»184(2).] 

3.  Set-Ost  and  Countbbolaim  ^=s>28(2) — Deposit  by  Tenant — Action  to 

Recovbb — Offsets. 

In  such  action,  the  lessor's  claim  for  damages  by  reason  of  the  lessee's 
alleged  failure  to  comply  with  the  covenants  of  the  lease  to  keep  the 
premises  in  r^;>air,  to  obtain  and  keep  accident  and  liabiUty  insurance, 
to  pay  for  gas  used  on  the  premises,  etc.,  were  proper  offsets. 

[Ed.  Note. — For  other  cases,  see  Set-OfiT  and  Counterclaim,  Cent.  Dig. 
S  48;   Dec.  Dig.  #=>28(2).] 

Action  by  Millie  Blumberg  against  Jacob  Corday.  Defendant's  mo- 
tion for  judgment  on  the  pleadings  granted,  with  leave  to  plaintiff  to 
withdraw  the  demurrer  within  10  days,  upon  payment  of  costs. 

Affirmed  by  Appellate  Division,  155  N.  Y.  Supp.  1095. 

Oscar  Englanger,  of  New  York  City,  for  plaintiff. 
Rogers  &  Rogers,  of  New  York  City,  for  defendant 

PAGE,  J.  The  defendant  leased  certain  premises  to  the  plaintiff's 
assignor  for  a  term  of  three  years,  expiring  December  31,  1915,  at  an 
annual  rental  of  $12,300,  payable  in  monthly  installments  of  $1,025  in 
advance.  The  plaintiff's  assignor  deposited  with  the  defendant  as  se- 
curity under  the  lease  the  stun  of  $2,050.  The  plaintiff's  assignor  failed 
to  pay  the  rent  for  the  month  of  December,  1913,  whereupon  defendant 
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obtained  possession  of  the  premises  by  warrant  of  dispossession  issued 
from  the  Municipal  Court. 

[1,2]  The  plaintiff  has  brought  this  action  to  recover  the  said  depos- 
it from  the  defendant  on  the  ground  that  the  lease  was  terminated,  and 
with  it  the  defendant's  right  to  hold  the  deposit  was  terminated.  The 
defendant  has  answered  3ie  complaint,  alleging  by  way  of  defense  the 
provisions  of  the  aforesaid  lease,  which  states : 

"Thirteenth.  The  tenant  has  this  day  deposited  with  the  landlord  the  sum 
of  two  thousand  and  fifty  dollars  (|2,060)  as  security  for  the  faithful  perform- 
ance of  all  of  the  terms,  covenants,  and  conditions  in  the  within  lease  con- 
tained, and  shall  remain  with  the  landlord  until  December  31,  1915,  upon  the 
terms  and  conditions  hereinafter  described.  If  the  said  premises  herein  de- 
mised or  any  part  thereof  shall  become  vacant  during  the  said  term,  the  land- 
lord or  his  representatives  may  re-enter  the  same,  either  by  force  or  other- 
wise, •  «  *  and  relet  the  said  premises  as  the  agents  of  the  said  tenant, 
and  receive  the  rent  thereof,  applying  the  same  first  to  the  payment  of  such 
expenses  as  they  may  be  put  to  in  re-entering,  and  then  to  the  payment  of 
the  rent  due  by  these  presents,  and  the  balance,  if  any,  to  be  paid  over  to  the 
tenant,  who  shall  remain  liable  for  any  deficiency.  The  term  're-enter'  shall 
and  is  Intended  to  include  summary  proceedings.  •  •  ^  For  the  purpose 
of  indemnifying  the  landlord  the  issuance  or  execution  of  a  warrant  in  sum- 
mary proceedings  against  the  tenant  *  •  •  shall  not  operate  to  permit 
the  tenant  *  *  •  to  institute  an  action  for  the  recovery  thereof,  but,  on 
the  contrary,  the  said  sum  so  deposited  shall  remain  with  the  landlord 
♦  •  ♦  until  December  31,  1915,  and  no  action  for  the  recovery  thereof  or 
any  portion  of  the  same  shaU  or  may  be  instituted  until  ten  (10)  days  after 
the  said  last-mentioned  date,  at  which  time,  if  the  terms,  conditions,  and  cove- 
nants are  fully  complied  with,  then  and  in  that  event  the  said  security  shall 
be  returned  to  the  tenant  and  interest  upon  the  said  security  of  3  per  cent, 
per  annum  aforesaid." 

The  defense  further  states  that  the  full  term  thus  provided  for  has 
not  expired,  and  that  the  tenant  was  dispossessed  by  summary  proceed- 
ings for  failure  to  pay  rent  amounting  to  $1,025  for  December,  1913, 
and  that  the  lease  hereinbefore  described  is  the  lease  upon  which  the 
plaintiff  has  instituted  this  action,  and  the  action  is  prematurely 
brought.  The  plaintiff  has  demurred  to  this  defense,  on  the  ground 
that  it  is  insufficient  in  law  upon  its  face. 

The  contention  of  the  plaintiff  is  that  the  dispossession  of  the  tenant 
by  summary  proceedings  terminated  the  lease  for  all  purposes,  and 
that  thereafter  the  provisions  for  retention  of  the  deposit  by  the  land- 
lord were  also  terminated,  and  that  in  any  event  the  deposit  could  onlv 
be  retained  thereafter  as  security  for  rent  or  damages  which  had  al- 
ready accrued  at  the  time  of  the  dispossession.  Code  Civ.  Pro.,  §  2253 ; 
Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  E.  425 ;  Seletzsky  v.  James,  69 
Misc.  Rep.  612,  126  N.  Y.  Supp.  82;  Chaude  v.  Shepard,  122  N.  Y. 
397,  25  N.  E.  358;  Feinsot  v.  Burstein,  161  App.  Div.  651,  146  N.  Y. 
Supp.  939,  aff'd  without  opinion  213  N.  Y.  703,  108  N.  E.  1093.  In 
none  of  the  cases  cited  and  relied  upon  by  the  plaintiff,  however,  was 
the  precise  question  here  involved  presented.  In  the  present  case  it  is 
expressly  provided  in  the  lease  that,  even  after  dispossession  of  the 
tenant  by  summary  proceedings,  he  shall  be  liable  for  any  deficiency  in 
the  rent  after  the  landlord  has  relet  the  premises  for  his  account,  and 
to  secure  such  deficiency,  if  any,  it  is  further  provided  that  the  deposit 
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shall  be  retained  until  a  day  certain,  to  wit,  December  31,  1915,  and  no 
action  shall  lie  for  its  recovery  until  that  time. 

In  the  case  of  Michaels  v.  Fishel,  supra,  relied  upon  by  the  plaintiff, 
there  was  a  similar  covenant  allowing  the  landlord  to  re-enter  and  relet 
the  premises  for  the  tenant's  account  in  case  of  default,  and  a  deposit 
to  secure  any  deficiency  or  damage  to  the  landlord  by  reason  of  the 
tenant's  breach.  The  court  held  that  the  "re-entry"  intended  was  by 
common-law  action  of  ejectment,  and  not  by  summary  proceedings,  and 
that  therefore  the  summary  proceedings  terminated  the  agreement. 
The  court  said,  however  (169  N.  Y.  at  page  387,  62  N.  E.  426) : 

"As  the  effect  of  the  statute  is  to  cancel  the  'agreement  for  the  use  of 
the  premises'  and  to  annul  'the  relation  of  landlord  and  tenant,'  it  terminates 
the  lease,  as  such,  the  same  as  if  It  had  'been  voluntarily  canceled  and  given 
up'  [citing  cases].  It  does  not,  however,  terminate  independent  covenants, 
which  are  not  a  part  of  the  agreement  for  the  use  of  the  premises,*  although 
they  are  contained  in  the  same  instrument  and  are  designed  to  furnish  se- 
curity to  the  lessors  against  the  contingency  of  dispossession  and  its  effect 
upon  the  lease  proper,  according  to  the  statute.  The  right  to  enter  into  en- 
gagements of  this  character  exists  at  common  law,  and,  since  there  Is  no 
statute  to  prevent,  as  was  said  in  an  early  case,  such  a  contract  'certainly  is 
not  an  illegal  agreement,  nor  is  there  anything  unreasonable  in  the  lessee 
agreeing  to  completely  indemnify  his  lessor  for  any  injury  which  may  arise  to 
him  by  the  lessee's  breach  of  his  own  agreement.  By^  the  entry  for  condi- 
tion broken,  the  estate  of  the  lessee  was  at  an  end,  and  the  lessor  was  in  of 
his  former  estate.  Kent,  as  such,  could  therefore  no  longer  accrue  to  the  les- 
sor from  the  lessee ;  his  liability  rested  only  upon  his  covenant  loolsing  to  this 
very  event.'    Hall  v.  Gould,  13  N.  Y.  127-'134." 

The  court  then  proceeded  to  find  that,  though  the  parties  might  have 
so  contracted,  the  covenant  of  the  lease  related  only  to  entry  by  eject- 
ment and  had  no  application  to  summary  proceedings. 

It  is  difficult  to  see  how  the  parties  in  the  instant  case  could  have 
stipulated  as  to  what  should  be  the  eflfect  of  summary  proceedings  upon 
their  rights  in  the  deposit  in  more  explicit  language  than  that  employed 
by  them  in  the  lease.  No  reason  is  apparent  why  their  clearly  express- 
ed intention  should  not  be  effectuated,  and  the  security  held  until  the 
termination  of  the  period  fixed  by  the  covenant.  It  will  be  impossible 
to  determine  tmtil  tiiat  time  what  the  deficiency  of  rent  will  be,  if  any, 
for  which  the  former  tenant  is  liable.  There  is  no  inconsistency  in  al- 
lowing this  covenant  to  stand  as  to  damages  for  failure  to  pay  rent, 
even  though  the  relationship  of  landlord  and  tenant  was  terminated  by 
the  sunmiary  proceedings,  and  rent  as  such  could  no  longer  be  due. 
Anzolone  v.  Paskusz,  96  App.  Div.  188,  89  N.  Y.  Supp.  203 ;  Slater  v. 
Von  Chorus,  120  App.  Div.  16,  104  N.  Y.  Supp.  996;  Feyer  v.  Reiss, 
154  App.  Div.  272,  138  N.  Y.  Supp.  964;  Lewis  v.  Stafford,  24  Misc. 
Rep.  717,  53  N.  Y.  Supp.  801 ;  Longobardi  v.  Yuliano,  33  Misc.  Rep. 
472,  67  N.  Y.  Supp.  902. 

The  demurrer  of  the  plaintiff  to  the  plea  in  the  answer  designated 
therein  "by  way  of  defense"  and  contained  in  paragraphs  "fourth"  to 
"sixth,"  inclusive,  is  overruled.  As  the  allegations  of  paragraphs 
"fourth  to  sixth,  inclusive,"  are  realleged  in  the  plea  designated  in  the 
answer  "by  way  of  further  defenses"  and  contained  in  paragraphs  "sev- 
enth and  eighth/'  and  nothing  further  is  alleged  therein  to  nullify  their 
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effect,  it  follows  that  the  demurrer  to  the  said  plea  must  also  be  over- 
ruled, and  the  same  is  true  of  the  plea  "by  way  of  further  offset,"  con- 
tained in  paragraphs  "twelfth"  and  "thirteenth"  of  the  answer. 

[3]  The  other  pleas,  "by  way  of  offset,"  contained  in  paragraphs 
"fourteenth,  fifteenth,  sixteenth,  nineteenth,  twentieth,  twenty-first,  and 
twenty-second,"  respectively,  of  the  answer,  to  which  demurrers  are  in- 
terposed, are  claims  for  damages  alleged  to  have  been  sustained  by  the 
landlord  by  reason  of  the  tenant's  alleged  failure  to  comply  with  cove- 
nants of  tiie  lease  to  keep  the  premises  in  repair,  to  obtain  and  keep  ac- 
cident liability  insurance,  and  to  pay  for  gas  consumed  on  the  premises. 
It  is  clear  that  they  are  proper  offsets  to  the  cause  of  action  alleged  in 
the  complaint,  and  the  demurrers  to  them  are  also  overruled. 

The  defendant's  motion  for  judgment  on  the  pleadings  is  granted, 
with  $10  costs,  with  leave  to  the  plaintiff  to  witiidraw  the  demurrer 
within  10  days,  upon  payment  of  said  costs. 


(173  App.  Dlv.  610) 

HALPBRN  V.  MANHATTAN  AVE.  THEATER  OOBP. 

I  (Supreme  Ck>urt,  Appellate  Division,  First  Department.    July  10,  1916.) 

1.  Landlobd  and  Tenant  c=»184(2)— -Deposit  by  Lessee—Recovebt— Pbb- 

MATURE  Action. 

Under  a  lease  for  4  years  and  2  months  at  an  annual  rental  of  $13,000, 
payable  monthly,  providing  that  the  lessee  should  deposit  $6,000  as  se- 
curity for  the  lease,  and  that,  if  the  lessee  was  dispossessed,  the  amount 
should  belong  to  the  lessor  as  liquidated  damages,  and  that,  If  aU  the 
covenants  of  the  lease  were  complied  with,  the  deposit  should  be  re- 
turned to  the  lessee  at  the  expiration  of  the  lease,  or  its  termination  by 
consent,  etc.,  considered  with  the  lessee's  covenants  to  pay  certain  charges, 
and  that  on  nonpayment  of  rent  the  lessor  might  dispossess  the  lessee, 
who  was  to  remain  liable  for  the  difference  between  the  rent  reserved 
and  that  thereafter  received,  the  deposit  might  be  retained  by  the  lessor 
untU  the  expiration  of  the  original  term,  to  protect  it  from  actual  dam- 
ages from  the  lessee's  breach  of  his  covenants,  so  that  the  lessee  could 
not  maintain  his  action  to  recover  back  his  deposit  until  the  expiration 
of  the  term. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
745-748;   Dec.  Dig.  «=5>184(2).] 

2.  Landlord  and  Tenant  ^=»198 — ^Dispossession — Lessee's  Liabiutt. 

While  a  lease  is  terminated  by  the  dispossession  of  a  tenant,  the  con- 
tractual relationship  between  the  parties  is  not  thereby  terminated,  and 
the  tenant's  obligation  to  pay  damages  sustained  by  the  landlord  in  con- 
sequence of  his  own  failure  to  pay  rent  survives  the  severance  of  the  re- 
lation. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §  763 ; 
Dec.  Dig.  «=5>1»8.] 

Clarke,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidor  Halpern  against  the  Manhattan  Avenue  Theater 
Corporation.  From  an  order  granting  defendant's  motion  for  judg- 
ment on  the  pleadings  (consisting  of  a  complaint  and  a  demurrer  there- 

^=9For  other  caaes  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digesta  ft  Indezea 
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to),  and  denying  plaintiff's  motion  for  judgment  thereon,  plaintiff  ap- 
pesds.    Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  DAVIS,  JJ. 

Henry  Pearlman,  of  New  York  City,  for  appellant. 
Clayton  J.  Heermance,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  that  about  June  8, 
1915,  tiie  plaintiff  and  his  copartner,  Isidor  H.  Gertler  (who  has  assign- 
ed his  rights  and  interest  to  the  plaintiff),  entered  into  an  agreement  in 
writing  with  the  defendant,  a  domestic  corporation,  whereby  the  latter 
leased  to  the  former,  and  the  former  hired  from  the  latter,  the  premises 
known  as  2CX)  Manhattan  avenue,  in  the  borough  of  Manhattan,  city  of 
New  York,  for  a  term  of  4  years  and  2  months,  from  the  1st  day  of 
June,  1915,  to  the  1st  day  of  August,  1919,  at  the  yearly  rental  of 
$13,000,  payable  in  equal  monthly  installments  on  the  1st  aay  of  each 
month  in  advance.  The  building  in  question  was  constructed  for  use 
as  a  moving  picture  theater  only,  and  was  leased  for  such  purpose. 
A  copy  of  the  lease  is  annexed  to  the  complaint,  and  among  its  pro- 
visions, specifically  quoted  in  the  complaint,  is  the  following: 

"nfteenth.  The  lessee,  party  of  the  second  part,  has  this  day  deposited 
with  the  lessor,  party  of  the  first  part,  the  sum  of  six  thousand  ($6,000)  dol- 
lars, as  security  for  the  faithful  performance  of  all  the  terms,  covenants,  and 
conditions  in  the  within  lease  contained ;  it  being  expressly  understood  and 
agreed  that  if  the  lessee,  party  of  the  second  part,  abandons  said  premises  or 
is  dispossessed  therefrom  on  account  of  any  breach  of  this  lease  by  the  ten- 
ant, prior  to  the  expiration  of  this  lease,  then  and  in  that  event  the  said  sum 
of  six  thOQsand  ($6,000)  dollars  shall  belong  to  the  lessor,  party  of  the  first 
part,  as  liquidated  and  stipulated  damages,  in  addition  to  such  other  dam- 
ages as  the  lessor,  party  of  the  first  part,  may  be  able  to  prove ;  and  the  par- 
ties hereto  stipulate  to  treat  said  deposit  as  such  liquidated  damages,  be- 
cause they  cannot  ascertain  the  exact  amount  of  damage  which  the  party  of 
the  first  part  would  sustain  in  the  event  of  any  breach  or  violation  here- 
under. If,  however,  all  the  terms,  covenants,  and  conditions  are  fully  com- 
pUed  with,  then  and  in  that  event  the  said  security  shall  be  returned  to  the 
lessee,  party  of  the  second  part,  at  the  expiration  of  this  lease  or  its  sooner 
termination,  pursuant  to  the  terms  of  the  lease  or  by  consent.  The  lessor 
also  agrees  to  pay  interest  at  the  rate  of  four  per  cent  (4%)  per  annum  on 
the  said  deposit,  payable  to  the  tenant  on  the  1st  days  of  August  and  Feb- 
ruary in  each  year.  The  tenant  shall  have,  and  has,  a  lien  on  said  prem- 
ises to  secure  the  repayment  of  said  deposit  of  six  thousand  ($6,000)  dollars 
and  interest  aforesaid,  but  only  so  long  as  aU  the  covenants,  conditions,  and 
agreements  of  this  lease  to  be  performed  by  the  tenant  shall  have  been  com- 
plied with  by  the  tenant,  such  Hen  to  be  co-extensive  with  the  within  lease, 
and  at  aU  times  subject  and  subordinate  to  the  mortgage  now  on  said  prem- 
ises, or  to  the  mortgage  or  mortgages  which  may  hereafter  be  placed  thereon 
in  accordance  with  paragraph  13  hereof.*' 

Plaintiff  and  his  copartner  deposited  the  $6,000  in  question  and  en- 
tered into  possession  of  the  premises,  and  it  is  alleged  that  they  "duly 
complied  with  and  performed  all  the  covenants,  terms,  and  conditions 
of  the  said  written  agreement  on  their  part  to  be  performed,  except 
that  the  plaintiff  and  his  copartner,  Isidor  H.  Gertler,  have  omitted  to 
pay  the  rent  for  the  month  of  June,  1915."  It  is  then  alleged  that  on 
June  15,  1915,  defendant,  as  landlord,  instituted  summary  proceeding's 
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for  the  removal  of  the  plaintiff  and  his  copartner  from  the  leased 
premises  for  nonpayment  of  the  rent  for  Jime,  1915,  amounting  to  $1,- 
083.73  (being  the  first  month's  rent  due  under  the  lease),  and  a  pre- 
cept was  duly  served  upon  the  tenants,  requiring  them  to  remove  from 
said  premises  or  show  cause  why  possession  thereof  should  not  be 
delivered  to  the  landlord,  which  proceedings  ended  in  judgment  in 
favor  of  the  landlord  for  the  removal  of  the  plaintiff  and  his  copart- 
ner as  tenants  from  the  premises  described  in  the  lease,  and  a  warrant 
was  duly  issued  and  executed,  and  plaintiff  and  his  copartner  removed 
from  the  demised  premises,  and  the  landlord  entered  into  possession 
thereof. 

The  plaintiff's  complaint  then  sets  forth  two  paragraphs  stating  con- 
clusions of  law :  First,  that  the  lease  was  canceled  and  annulled  by  the 
summary  proceedings,  except  that  the  defendant,  as  landlord,  was  en- 
titled to  receive  the  rent  for  the  month  of  June ;  and,  second,  that  the 
conditions  of  the  lease  set  forth  in  paragraph  15  thereof,  hereinbefore 
quoted,  are  null  and  void,  because  they  were  contrary  to  law  and  pub- 
lic policy,  and  amoimt  to  a  forfeiture,  and  did  not  constitute  liquidated 
damages,  but  are  in  truth  a  forfeiture  and  penalty.  It  is  then  alleged 
that  the  plaintiff  and  his  copartner  were  entitled  to  the  return  of  $5,- 
104.17,  which  has  not  been  paid  over  to  them,  although  demanded. 

[1,2]  The  lease  in  its  entirety  being  annexed  to  and  made  a  part 
of  the  complaint,  the  defendant's  demurrer  is  addressed  to  the  insuffi- 
ciency of  the  complaint,  as  it  is  the  defendant's  contention  that  the 
lease  shows  that  the  conditions  under  which  the  $6,000  deposit  was 
made  have  not  yet  been  fully  complied  with,  and  that  the  question  of 
their  fulfillment  cannot  be  determined  until  the  termination  of  the  term 
of  the  lease  on  August  1,  1919,  and  that  therefore  this  action  was  pre- 
maturely brought.  It  is  plaintiff's  contention  that  paragraph  15  of 
the  lease,  while  in  terms  providing  that  the  sum  of  $6,000  should  con- 
stitute liquidated  damages  in  case  of  the  tenants'  dispossession  from 
the  demised  premises,  in  reality  is  a  penalty  and  works  a  forfeiture,  as 
the  amount  of  the  deposit  is  out  of  all  proportion  to  any  damage  that 
can  possibly  arise  upon  a  breach  of  the  lease. 

The  provision  that  a  sum  certain  should  be  retained  as  liquidated 
damages  was  before  the  court  in  Feyer  v.  Reiss,  154  App.  Div.  272, 
138  N.  Y.  Supp.  964,  where  the  language  used  in  the  clause  then  un- 
der consideration  was  so  similar  to  that  employed  in  the  lease  in  ques- 
tion as  to  indicate  that  the  former  lease  had  furnished  the  model  for 
the  particular  clause  in  this  one.  In  that  case  the  provision  read  as 
follows : 

"It  being  expressly  understood  and  agreed  that  If  the  lessees  surrender  the 
said  premises,  or  are  dispossessed  therefrom,  prior  to  the  expiration  of  this 
lease  In  1914,  then  and  in  that  event  the  said  $800,  together  with  any  sub- 
sequent Installments  which  shall  be  paid  by  the  lessees  as  hereinbefore  pro- 
vided, shaU  belong  to  the  lessor  as  liquidated  and  stipulated  damages,  aod 
the  parties  hereto  agree  to  stipulate  such  deposit  as  liquidated  damages,  be- 
cause they  cannot  ascertain  the  exact  amount  of  damage  which  the  lessor 
would  sustain  in  the  event  of  any  breach  or  violation  hereunder." 

In  that  case  the  deposit  was  $800,  and  the  further  sum  of  $516  was 
to  be  deposited  in  monthly  installments.     The  lease  was  for  three 
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years  at  an  annual  rental  of  nearly  $8,000.  The  court  (154  App.  Div. 
at  page  275,  138  N.  Y.  Supp.  966)  said  that  the  terms  of  the  instru- 
ment disclosed  that  the  intention  of  the  parties  was  that  this  deposit 
was  for  liquidated  damages;  that — 

•'we  have  not  only  the  formal  expression  liquidated  damages,'  but  the  affirma- 
tive provision  in  amplification  and  explanation  that  the  parties  have  agreed 
that  the  deposit  is  IJquldated  damages,  'because  they  cannot  ascertain  the  ex- 
act amount  of  damage  which  the  lessor  would  sustain  in  the  event  of  any 
breach  or  violation  thereunder.'  I  find  no  excessive  disproportion  between  the 
deposit  and  the  plaintiff's  damages  'apparent  on  the  face  of  the  contract,'  to 
quote  White,  J.,  in  Sun  Printing  &  PubUshing  Association  v.  Moore,  183  U.  S. 
672  [22  Sup.  Ct  240.  46  L.  Ed.  366].  So  far  as  an  adequate  measurement  of 
the  damages  is  concerned,  we  have  the  formal  declaration  of  the  parties  that 
the  exact  amount  cannot  be  measured,  and  this,  while  not  conclusive,  has 
some  probative  force."  ^ 

In  Feinsot  v.  Burstein,  161  App.  Div.  651,  146  N.  Y.  Supp.  939, 
affirmed  without  opinion  213  N.  Y.  703,  108  N.  E.  1093,  the  deposit 
was  of  $2,000  as  security  for  the  performance  of  the  terms  of  a  lease 
having  four  years  to  run  at  a  yearly  rental  of  $12,000.  There  was  no 
such  provision  in  that  lease  as  was  present  in  the  Feyer  Case,  supra, 
and  the  court  in  its  opinion  distinguished  the  Feyer  Case  on  the  ground 
that  in  the  latter  the  lease  was  clear  and  definite  as  to  the  character 
of  the  deposit;  further,  that  the  court  had  found  there  was  no  ex- 
cessive disproportion  between  the  deposit  and  the  plaintiff's  damages ; 
and  that  in  the  case  then  under  consideration  the  jury  had  found  that 
the  only  covenant  breached  by  the  tenant  was  that  to  pay  rent. 

There  is  an  element  in  this  case  which  is  present  in  neither  the  Fein- 
sot  nor  the  Feyer  Case,  and  that  is  that,  besides  providing  that  the  $6,- 
000  should  be  retained  by  the  landlord  as  liquidated  damages,  it  is 
further  provided  that  he  shall  have,  in  addition,  "such  other  damages  as 
the  lessor,  party  of  the  first  part,  may  be  able  to  prove."  This  would 
apparently  indicate  that,  besides  his  actual  damage,  the  landlord  was 
to  retain  possession  of  tiie  $6,000  as  a  penalty,  for  it  would  seem  that 
the  difference  between  the  rent  reserved  and  tiiat  received  by  the  land- 
lord for  the  balance  of  the  term,  together  with  any  payments  made  by 
him  for  water  taxes  and  fire  insurance  or  other  charges  covered  by 
the  lease,  would  be  the  element  of  his  damage  which  should  be  sus- 
ceptible of  proof.  I  should  therefore  deem  this  case  to  come  within 
the  scope  of  the  Feinsot  rather  than  the  Feyer  Case,  were  it  not  that 
there  are  further  covenants  upon  the  part  of  the  tenants  in  the  lease 
in  question  which  were  not  present  in  the  Feinsot  Case,  and  which 
in  my  opinion  make  it  impossible  for  the  plaintiff  to  establish  his 
right  to  the  deposit,  or  any  part  thereof,  until  the  termination  of  the 
term  reserved  in  the  lease.  While  it  is  quite  true  that  the  lease  as  such 
is  terminated  by  the  dispossession  of  a  tenant  by  the  landlord,  still  the 
contractual  relationship  between  the  parties  is  not  terminated,  and  the 
tenant's  obligation  to  pay  damages  sustained  by  the  landlord  in  con- 
sequence of  his  failure  to  pay  rent  subsists,  and  survives  the  severance 
of  the  relation  of  landlord  and  tenant  by  the  summary  proceedings. 
Slater  v.  Von  Chorus,  120  App.  Div.  16,  104  N.  Y.  Supp.  996.  So 
does  any  other  obligation  which  the  tenant  expressly  assumes  by  the 
lease,. apart  from  the  liability  to  pay  rent  as  such. 
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Under  the  lease  in  question,  the  tenants  bound  themselves,  in  addi- 
tion to  the  rental  of  the  premises,  to  the  following  payments,  briefly 
stated:  By  the  second  paragraph  of  the  lease  they  agreed  to  pay  all 
Croton  water  charges  during  the  term  of  the  lease,  and  to  pay  premi- 
ums on  policies  of  fire  insurance,  to  an  amount  not  exceeding  $300 
per  year.  By  the  third  paragraph  they  agreed  to  pay  all  costs  and 
expenses  for  the  maintenance  of  the  building  and  repairs  therein,  and 
to  make  all  repairs,  both  interior  and  exterior,  during  the  term  of  the 
lease,  that  might  be  necessary  to  preserve  them  in  good  order  and  con- 
dition and  equal  to  the  original  workmanship  upon  the  building.  By 
the  seventh  paragraph  they  agreed  to  pay  all  sums  necessary  to  permit 
the  operation  of  the  premises  as  a  moving  picture  theater.  By  the 
eighth  paragraph  they  agreed  to  comply  with  all  rules,  orders,  ordi- 
nances, and  regulations  of  all  city  and  state  authorities,  departments, 
bureaus,  and  boards  at  their  own  expense,  and  to  comply  with  all 
similar  rules  and  regulations  of  the  New  York  Board  of  Fire  Under- 
writers for  the  prevention  of  fires,  and  not  to  create  or  permit  any 
nuisance  on  the  leased  premises.  By  the  eleventh  paragraph  they 
agreed  to  deliver  up  the  building  at  the  end  of  th^  term  in  as  good 
order  and  condition  as  it  was  when  leased,  and  to  replace,  keep,  and 
maintain  in  good  order  and  condition  every  part  of  the  premises,  in- 
terior and  exterior,  including  machines,  electric  rfgns,  lighting  fixtures, 
lamps,  carpets,  and  all  the  property  belonging  to  the  lessor  therein. 
By  the  twelfth  paragraph  they  agreed  that  in  case  of  the  nonpayment 
of  rent,  or  any  default  in  any  of  the  covenants  or  agreements  of  the 
lease,  the  lessor  had  the  right  to  re-enter  the  premises,  either  by  force 
or  otiierwise,  and  dispossess  the  lessee,  and  the  lessee  agreed  that  he 
would  thereupon  pay  the  lessor  monthly  the  difference  between  the  rent 
reserved  by  the  lease  and  the  amount  received  from  a  new  tenant.  The 
twenty-second  paragraph  of  the  lease  is  as  follows : 

"Tbat  in  the  event  of  the  lessee's  dispossession  by  summary  proceedings,  or 
If  default  shaU  be  made  in  the  payment  of  the  rent,  or  any  part  thereof,  or  in 
the  performance  of  any  of  the  covenants  herein  contained,  or  if  the  said  prem- 
ises shall  become  vacant  during  said  term,  the  lessor,  or  its  representative, 
may  re-enter  and  resume  possession  of  the  same,  either  by  summary  or  other 
legal  proceedings,  or  by  force  or  otherwise,  without  being  liable  to  prosecution 
therefor,  and  may  at  its  option  relet  the  said  premises,  as  the  agent  of  said 
lessee,  but  in  the  name  of  said  lessor,  and  receive  the  rent  thereof  applying  the 
same  first  to  the  payment  of  such  expense  as  it  may  be  put  to  In  re-entering 
a^d  reletting,  then  to  the  payment  of  the  rent  due  by  these  presents,  the  re- 
mainder, if  any,  to  be  paid  over  to  the  lessee,  who  shall  remain  Uahle  for 
any  deficiency.  In  the  event  of  default  in  the  performance  of  any  of  the  cove- 
nants herein  contained  re-entry  or  notice  of  re-entry  shall  not  be  a  condi- 
tion precedent  to  summary  proceedings.  The  lessee  hereby  expressly  waives 
the  service  of  any  notice  in  writing  of  intention  to  re-edter  as  provided  for 
in  section  1505  of  the  Code  of  Civil  Procedure,  and  in  the  third  section  of  an 
act  entitled  'An  act  to  abolish  distress  for  rent  and  for  other  purposes,'  pass- 
ed May  13, 1846  [Laws  1846,  c  274]." 

By  the  twenty-sixth  paragraph  of  the  lease  the  amount  of  fire  in- 
surance to  be  carried  and  paid  for  by  the  lessee  is  to  be  not  less  than 
$60,000  upon  the  building  and  structure.  By  the  twenty-seventh  para- 
graph the  lessee  covenanted  to  hold  the  lessor  harmless  from  all  pen- 
alties»  claims,  or  demands  that  might  be  made  by  reason  of  any  neg- 
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lect  or  default  in  maintaining  the  premises,  or  any  failure  to  observe 
the  covenants  and  conditions  of  the  lease.  The  twenty-eighth  para- 
graph of  the  lease  is  as  follows : 

"It  is  further  covenanted  and  agreed  that  the  lessee  wlU  save  and  keep 
harmless  and  Indemnify  the  lessor  from  any  daim  or  demand  for  injury  to 
property  or  to  any  person  happening  on  or  about  said  premises,  no  matter 
how  occurring." 

The  thirty-second  paragraph  provides: 

•If  the  party  of  the  first  part  shall  recover  and  take  possession  of  the  said 
premises  as  aforesaid,  and  shaU  be  unable  to  relet  the  same  and  obtain  sufla- 
cient  rent  therefor  to  make  up  the  amount  of  rent  hereby  reserved,  and  also 
any  sum  of  money  required  by  the  terms  hereof  to  be  paid  by  the  party  of  the 
second  part,  the  party  of  the  second  part  shall  and  will  pay  the  party  of  the 
first  part  any  and  all  loss  or  difference  of  rent  for  the  residue  of  said  term, 
and  any  and  all  loss  or  deficiency  of  any  other  sum  of  money  required  by 
the  terms  hereof  to  be  paid  to  it" 

The  fifteenth  paragraph  shows  that  the  deposit  was  made  as  security 
for  the  faithful  performance  of  all  the  terms,  covenants,  and  condi- 
tions of  the  lease.  Disregarding  the  absolute  right  of  the  defendant 
to  retain  all  of  said  deposit,  on  the  gfround  that  the  agreement  therefor 
created  a  penalty  and  forfeiture,  and  not  liquidated  damages,  the  de- 
posit would  still  be  rightfully  retained  by  the  defendant  until  the  ex- 
piration of  the  original  term  of  the  lease  to  protect  it  against  any 
actual  damage  it  might  sustain  by  reason  of  any  breach  of  the  cove- 
nants upon  tihe  part  of  the  lessees  heretofore  quoted,  all  of  which  con- 
stituted a  valid  agreement  on  their  part  to  pay  the  damages,  if  any, 
sustained  by  the  landlord,  which  covenants  survived  the  extinguishment 
of  the  relation  of  landlord  and  tenant.  The  plaintiff,  therefore,  can- 
not maintain  his  action  to  recover  back  this  deposit  until  the  expira- 
tion of  the  period  of  the  lease,  unless  every  contingency  under  which 
the  defendant  might  have  had  a  claim  for  damages  against  said  fund 
has  been  exhausted.  See  opinion  of  Mr.  Justice  Page  in  Blumberg 
V.  Corday,  160  N.  Y.  Supp.  613,  affirmed  without  opinion  155  N.  Y. 
Supp.  1095. 

The  order  appealed  from  will  therefore  be  affirmed,  with  $10  costs 
and  disbursements.    Order  filed. 

LAUGHUN,  PAGE,  and  DAVIS,  JJ.,  concur.  CLARKE,  P.  J., 
dissents. 


liANGIE  et  al.  v.  HEBING  et  al. 
(Supreme  Oourt,  Special  7?erm,  Monroe  County.    July  17,  1916.) 

(Syllabus  hy  the  Court.) 
CoBPOBATioNB  €=s>609 ;    207^,  New,  vol.  10  Key-No.  Series — REMSDnES  of 

I^TOCKHOLDEB. 

The  dissolution  of  a  corporation  wUI  not  be  decreed  in  equity,  that  re* 
lief  being  provided  by  statute  by  a  special  proceeding ;  but  equity  wUl  in- 
terfere to  restrain  and  correct  acts  which  are  ultra  vires  or  otherwise  il- 
legal, or  which  were  committed  in  pursuance  of  a  combination  of  stock- 

^S9For  other  cases  see  same  topic  ft  KET-NUMBER  In  sU  Key-Numbered  Digests  ft  Indexes 
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holders  or  directors  to  defraud  other  stockholders,  to  the  waste  of  cor^ 
porate  funds. 

[Ed.  Note.— B\)r  other  cases,  see  Corporations,  Cent  Dig.  f f  2420-2423  ; 
Dec.  Dig.  «=»e09.] 

Action  by  Josephine  P.  Langie  and  others  against  Frederick  Hebing 
and  others.  Demurrer  on  the  ground  that  complaint  does  not  state  a 
cause  of  action.    Denied. 

The  parties  are  all  the  stockholders  of  Henry  Heblng  &  Sons,  a  domestic 
corporation  organized  for  the  purpose  of  carrying  on  the  business  of  buying, 
selling,  and  dealing  in  hardware  and  hardware  supplies  in  the  dty  of  Roches- 
ter, N.  Y.  It  is  alleged  that  in  yiolatlon  of  its  charter  certain  real  estate  is 
being  held  for  profit  by  the  corporation,  which  it  does  not  need,  and  that  cer- 
tain debts  and  salaries  are  and  have  been  paid,  which  constitute  a  waste  of 
its  funds,  and  certain  stock  has  been  illegally  transferred.  It  is  also  alleged 
that,  in  pursuance  of  a  plan  to  control  the  corporation  and  defraud  other 
stockholders,  the  defendants  caused  the  board  of  directors  to  be  reduced  from 
six  to  four,  and  caused  themselyes  and  plalntifi!  Louis  F.  Heblng  to  be  elected 
directors;  that  they  caused  themselves  to  be  elected  officers,  voted  them- 
selves salaries  as  such,  and  as  employ^  ever  since  their  father's  death,  June 
28,  1912;  that  they  paid  themselves  $20  a  week  each  since  that  time,  and 
that  the  receipts  from  the  business  other  than  from  the  real  estate  aforesaid 
have  not  been  sufficient  to  pay  their  salaries;  that  the  business  has  been 
conducted  at  a  loss;  that  the  assets  are  being  wasted,  and  a  majority  of 
the  stockholders  and  directors  have  refused  to  remedy  the  conditions  com- 
plained of,  and  that  if  this  condition  continues  long  enough  the  assets  of 
the  corporation  will  be  consumed  for  the  benefit  of  the  defendants  in  the  pay- 
ment of  salaries,  unless  their  unlawful  acts  are  restrained. 

Emil  Ludekens,  of  Rochester,  for  the  motion. 
Wile  &  Oviatt,  of  Rochester  (Percival  D.  Oviatt,  of  Rochester,  of 
counsel),  opposed. 

RODENBECK,  J.  In  the  determination  of  this  demurrer  all  the 
facts  alleged  in  the  complaint  and  such  inferences  as  can  be  fairly 
drawn  from  them  are  admitted,  but  not  the  plaintiff's  conclusions  of 
law.  Greeff  v.  Equitable  Life  Assurance  Society,  160  N.  Y.  21,  29, 
54  N.  E.  712,  46  L.  R.  A.  288,  73  Am.  St.  Rep.  659.  Whatever  the 
demand  may  be  in  the  complaint,  the  demurrer  must  be  denied,  if 
the  allegations  in  the  complaint  sustain  a  cause  of  action.  Clark  v. 
Levy,  130  App.  Div.  389,  391,  114  N.  Y.  Supp.  890.  The  charge  is 
that  the  three  defendants  have  conspired  and  are  so  manipulating  the 
business  of  the  corporation  for  their  own  interests  that,  unless  their 
acts  are  restrained  and  corrected,  the  assets  of  the  corporation  will 
be  diverted  to  the  interests  of  the  defendants  and  to  the  exclusion  of 
all  other  stockholders.  It  is  alleged  that  the  income  from  the  hard- 
;  ware  business  itself  is  not  sufficient  to  meet  the  expenses  of  the  busi- 
ness, including  the  salaries  which  the  defendants  have  voted  to  them- 
selves, and  that  the  income  from  the  real  estate  devised  to  tiie  cor- 
poration is  being  used  for  the  purpose  of  paying  these  salaries.  If 
the  alleged  combination  formed  after  the  death  of  their  father  should 
be  continued,  it  will  result  in  the  defendant's  receiving  the  benefits 
from  the  corporation  to  the  exclusion  of  the  other  stockholders. 

The  purpose  of  their  father  in  creating  the  corporation  was  undoubt- 
edly to  provide  an  income  for  all  of  his  children,  and  not  alone  for 


Digitized  by 


GooQle 


Slip.  Ct.)  LANGIB  V.  HEBINO  623 

the  defendants  who  seemed  to  have  so  manipulated  the  conduct  of 
the  business  as  to  divert  to  their  own  uses  the  profits  of  the  corpora- 
tion. The  complaint  alleges  that  the  real  estate  devised  to  the  cor- 
poration is  being  held  by  it  without  authority.  This  allegation  is  a  sub- 
ject for  investigation  by  the  court,  since  a  court  of  equity  will  restrain 
the  operation  by  a  corporation  of  any  activities  not  within  the  corporate 
powers.  Leslie  v.  Lorillard,  110  N.  Y.  519,  531,  18  N.  E.  363,  1  L. 
R.  A.  456;  Cook  on  Corporations,  pp.  1991-2139.  With  respect  to  the 
payment  of  debts  of  their  father  out  of  corporate  funds,  a  stockholder 
may  compel  the  return  of  any  money  illegally  paid.  Corporate  funds 
must  be  used  for  corporate  purposes,  and  cannot  be  diverted  for  the 
payment  of  debts  other  than  those  of  the  corporation.  This  would  in- 
clude the  payment  of  salaries  voted  by  themselves  to  officers  of  the 
corporation  as  such,  and  any  unlawful  excess  payments  of  salaries 
to  directors  or  stockholders.  Nor  can  a  corporation  transfer  any 
of  its  stock  to  another  without  consideration.  A  court  of  equity  may 
interfere  with  the  acts  of  a  corporation,  where  they  are  fraudulent, 
ultra  vires,  or  due  to  negligence.  Cook  on  Corporations,  §  644.  Di- 
rectors cannot  bind  a  corporation  to  acts  in  which  they  are  personally 
interested,  and  such  acts  piay  be  avoided  by  stockholders.  MacNaugh- 
ton  V.  Osgood,  41  Hun,  109;  Butts  v.  Wood,  37  N.  Y.  317. 

The  plaintiffs  ask  that  the  business  be  discontinued,  but  this  can  be 
accomplished  only  as  prescribed  by  statute.  Hitch  v.  Hawley,  132  N. 
Y.  212,  217,  30  N.  E.  401.  A  dissolution  in  such  a  proceeding,  how- 
ever, may  be  ordered  where  dissensions  prevent  the  attainment  of  the 
corporate  existence.  132  N.  Y.  221,  30  N.  E.  401.  So  far  as  the 
plaintiffs  seek  to  control  the  internal  management  of  this  corporation, 
their  action  must  fail.  Within  the  powers  of  the  corporation,  the  acts 
of  the  stockholders  and  directors,  done  in  good  faith,  cannot  be  ques- 
tioned. Cook  on  Corporations,  §  644.  AS  act  intra  vires  and  with- 
out fraud  is  an  act  of  internal  management,  and  a  minority  of  the 
stockholders  are  powerless  to  prevent,  control,  change,  or  question  that 
act.  Cook  on  Corporations,  §  684;  Burden  v.  Burden,  159  N.  Y. 
287,  307,  54  N.  E.  17.  In  this  case,  however,  the  plaintiffs  allege  a 
fraudulent  combination  and  ultra  vires  acts  and  waste  of  funds,  against 
which,  if  true,  they  are  entitled  to  relief.  The  corporation  being  under 
the  control  of  those  who  are  charged  with  having  formed  an  unlaw- 
ful combination,  a  demand  upon  the  corporation  to  commence  this  ac- 
tion was  unnecessary.  Kelsey  v.  Sargent,  40  Hun,  150;  MacNaugh- 
ton  V.  Osgood,  41  Hun,  109. 

The  plaintiffs,  therefore,  have  alleged  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  is  denied,  with  $10  costs. 
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(96  Misc.  Rep.  471) 

PHILLIP  ▼.  PHILLIP  et  aL 
(Supreme  Court,  Equity  Term,  Wayne  Ck>unty.    August  1,  1916.) 

(8yUahu9  hy  the  Court.) 

1.  WnxB  «=>64— Revocation — ^Mutual  Wills. 

Mutual  wills,  made  pursuant  to  an  agreement  devising  the  life  use  of 
real  estate  to  tbe  survivor,  with  a  remainder  over  to  a  third  person,  are 
irrevocable  after  the  death  of  one  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent,  Dig.  {{  169,  170;  Dec, 
Dig.  «=»64.] 

2.  Wills  ^s>66 — ^Mxttual  Wills — Convbtancis  to  Avoid  Pxktobicancx. 

A  conveyance  by  the  survivor  of  real  property  bound  by  mutual  wills, 
made  under  an  agreement  providing  for  the  life  use  by  the  survivor  with 
a  remainder  over,  will  be  set  aside,  if  the  conveyance  Is  made  to  avoid 
the  performance  of  the  agreement,  or  through  fraud  or  undue  influence. 

[Ed.  Note. — For  other  cases,  see  Wills,  Gent.  Dig.  |  172;  Dec.  Dig. 
«=»65.] 

Action  by  Harry  G.  Phillip  against  Joseph  O.  Phillip  and  another. 
Decree  for  plaintiff. 

The  defendant  Joseph  O.  Phillip  and  his  wife,  Nellie  M.  Phillip,  executed 
mutual  wills  October  .16, 1909,  in  which  they  bequeathed  and  devised  to  each 
other  their  property  during  the  natural  life  of  each,  and  with  remainder  over 
on  the  death  of  each  to  their  son,  Harry  G.  Phillip,  if  alive,  and,  if  dead, 
then  to  their  daughter,  Edith  R.  Elnley,  of  Homer,  Mich.  Some  time  after 
the  death  of  the  mother  the  father  employed  a  housekeeper,  then  known  as 
Mafrgle  W.  Brown,  who  was  still  living  with  the  defendant  at  the  time  of  the 
trial.  During  this  time  the  defendant  Maggie  W.  Brown  obtained  from  the 
other  defendant  a  bond  and  mortgage  for  $1,000  upon  the  property  covered 
by  the  wills,  and  later  secured  a  warranty  deed  of  the  property.  This  action 
is  brought  to  establish  mutual  wills  by  agreement  between  the  father,  mother, 
and  son,  and  to  set  aside  the  deed,  bond,  and  mortgage  given  to  Maggie  W. 
Brown  for  fraud  and  undue  influence. 

George  S.  Van  Schaick  and  Frank  J.  Dinse,  both  of  Rochester,  for 
plaintiff. 

Lewis  M.  Wilson,  of  Rochester,  for  defendants. 

RODENBECK,  J.  [2]  Mutual  wills  by  an  agreement  of  the  de- 
fendant Joseph  O.  Phillip  and  Nellie  M.  Phillip,  his  wife,  with  the 
plaintiff,  Harry  G.  Phillip,  have  been  shown.  The  two  former  execut- 
ed identical  wills  devising  a  life  use  of  the  real  estate  in  question  in 
this  action  to  each  other,  with  remainder  over  to  the  plaintiff  upon 
the  death  of  the  survivor.  These  wills  were  executed  pursuant  to  an 
agreement  made  between  them  to  preserve  the  farm  for  the  son  in 
consideration  of  his  remaining  upon  the  farm  after  he  became  21 
years  of  age.  He  became  21  on  October  20,  1905,  and  the  wills  were 
executed  October  16,  1909.  The  son  remained  upon  the  farm,  doing 
such  work  as  was  necessary,  until  he  was  forced  to  leave  his  home 
through  the  efforts  of  the  defendant  Maggie  W.  Brown.  The  agree- 
ment to  make  mutual  wills  for  the  benefit  of  the  plaintiff  is  shown  by 
the  testimony  of  the  scrivener  who  drew  the  wills  and  by  conversa- 
tions between  the  plaintiff  and  his  mother  and  father.  The  mother's 
will  was  in  the  possession  of  the  plaintiff,  and  he  had  often  seen  the 

^soFor  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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father's  will,  which  was  kept  in  the  secretary  in  the  house,  and  it  was 
understood  among  them  that  the  wills  were  made  so  that  the  farm 
should  go  to  the  plaintiff  upon  the  death  of  the  father  and  mother. 
There  was  not  only  a  relationship  between  the  parties  which  would 
make  the  execution  of  mutual  wills  a  natural  one,  but  in  addition  there- 
to there  was  a  consideration  therefor,  consisting  of  the  services  of 
the  son  on  the  farm,  and  there  was  actual  knowledge  on  the  part  of 
the  plaintiff  of  the  agreement,  and  performance  on  his  part.  It  seems 
to  me  that  the  facts  establish,  not  only  mutual  wills  for  the  plain- 
tiff's benefit,  but  an  agreement  by  which  they  were  made,  which  made 
them  irrevocable  after  the  death  of  one  of  them.  Rastetter  v.  Hoen- 
ninger,  214  N.  Y.  66,  108  N.  E.  210.  A  conveyance  made  to  avoid 
the  terms  of  such  an  agreement,  or  through  fraud,  or  by  the  exercise 
of  undue  influence,  will  be  set  aside.  Id.  None  of  these  facts  was  dis- 
puted by  Joseph  O.  Phillip,  the  father,  who,  if  they  were  not  true, 
could  have  so  testified. 

[1]  This  being  the  character  of  the  transactions  between  the  father, 
mother,  and  son,  the  father  had  no  authority  to  change  his  will  after 
his  wife's  death,  for  the  purpose  of  defeating  tfie  agreement,  and  the 
conveyance  and  bond  and  mortgage  given  to  defendant  Maggie  W. 
Brown  are  void  for  this  reason.  They  were  executed  by  him,  how- 
ever, not  only  in  violation  of  the  previous  agreement,  but  through  the 
fraud  and  undue  influence  of  the  defendant  Maggie  W.  Brown.  In 
May,  1915,  the  defendant  Joseph  O.  Phillip  suffered  a  stroke  of 
paralysis,  and  about  that  time  employed  the  defendant  Maggie  W. 
Brown  as  a  housekeeper,  and  while  in  enfeebled  health,  by  fraud  and 
undue  influence,  she  caused  him  to  execute  and  deliver  a  bill  of  sale 
October  11,  1915,  of  one-half  interest  in  his  personal  property,  ex- 
cepting money  in  the  bank.  She  then  married  him,  and  on  December 
13,  1915,  he  executed  and  delivered  to  her  a  bill  of  sale  of  the  re- 
maining one-half  interest  in  said  personal  property.  These  trans- 
fers were  followed  by  a  bond  and  mortgage  for  $1,000  on  the  farm, 
and  finally  a  conveyance  of  the  farm  itself.  The  execution  of  these 
documents  was  clearly  the  result  Of  undue  influence  and  fraud  exer- 
cised and  practiced  by  the  defendant  Brown.  She  occupied  somewhat 
of  a  confidential  relation  to  this  old  man,  who  was  infirm  and  suffering 
from  a  severe  stroke  of  paralysis.  She  began  by  setting  him  against 
the  son,  finally  succeeding  in  driving  the  son  from  home.  She  even 
instigated  a  charge  against  the  son  for  stealing  a  feather  bed,  swore 
out  a  search  warrant,  prevailed  upon  his  father  to  do  likewise,  com- 
plained of  the  plaintiff  to  a  justice  of  the  peace,  and  procured  letters 
to  be  written  to  him.  She  admitted  to  another  that  her  marriage  was 
prompted  by  mercenary  motives,  and  she  described  the  defendant 
Phillip  as  foolish  and  childish.  She  represented  that  she  was  a  widow, 
and  that  her  husband  was  dead,  and  upon  these  representations  she 
married  defendant  Phillip,  while  in  fact  her  husband  was  alive,  and 
was  produced  on  the  witness  stand.  These  facts,  and  other  inferences 
that  may  be  drawn  from  the  acts  and  circumstances,  show  that  she 
was  guilty  of  fraud  and  undue  influence  in  persuading  this  old  man 
to  break  the  agreement  which  he  had  made  with  his  deceased  wife 
ieON.Y.S.— 40 
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and  his  son,  and  to  turn  over  to  her  substantially  all  of  the  property 
he  had,  except  some  money  in  the  bank.  This  conclusion  is  strength- 
ened by  the  failure  of  the  defendant  Maggie  W.  Brown  to  appear  on 
the  witness  stand  and  give  her  version  of  her  relations  with  this  old 
man  and  the  good  faith  of  the  transactions  with  him. 

These  facts  amply  support  the  decree  asked  for  in  this  action.  Ed- 
son  V.  Parsons,  155  N.  Y.  555,  50  N.  E.  265;  Fisher  v.  Bishop,  108 
N.  Y.  25,  15  N.  E.  331,  2  Am.  St  Rep.  357;  Ten  Eyck  v.  Whitbeck, 
156  N.  Y.  341,  50  N.  E.  963.  It  was  not  necessary  for  the  plaintiff  to 
allege  the  details  of  the  facts  constituting  undue  influence.  This  influ- 
ence is  not  always  revealed  in  words,  and  it  is  not  necessary  to  allege 
every  fact  showing  its  actual  exercise,  and  the  allegation  of  the  general 
fact,  accompanied  by  some  specific  instances  from  which  the  court  may 
infer  it,  is  sufficient.  Wait,  Fraudulent  Conveyances,  §  141,  p.  213. 
When  the  facts  constituting  the  undue  influence  are  not  known  to  the 
party  alleging  it,  a  general  averment  will  not  render  the  pleadings  in- 
sufficient. C$^c.  Pleading  and  Practice,  pp.  686,  690 ;  Kain  v.  Larkin, 
141  N.  Y.  144,  152,  36  N.  E.  9 ;  Calkins  v.  Stedman,  146  App.  Div.  202, 
203,  130  N.  Y.  Supp.  932.  The  conversations  between  the  plaintiff  and 
his  mother  were  not  prohibited,  under  section  829  of  the  Code.  The 
father  and  mother  held  the  real  estate  as  tenants  by  the  entirety,  and 
upon  her  death  he  acquired  no  interest  from  her,  nor  can  he  be  said 
to  be  her  survivor.  Each  was  possessed  of  the  whole  estate,  and 
in  such  cases  the  survivor  does  not  take  as  a  new  acquisition,  but  under 
the  original  limitation;  his  estate  is  simply  freed  from  participation 
by  the  other.  Washburn  on  Real  Property,  vol.  1,  p.  672;  Stelz  v. 
Shreck,  128  N.  Y.  263,  266,  267,  28  N.  E.  510,  13  L.  R.  A.  325,  26 
Am.  St.  Rep.  475. 

The  plaintiff  is  entitled  to  a  decree  establishing  an  agreement  for 
mutual  wills  of  the  father  and  mother  for  his  benefit,  and  setting  aside 
and  canceling  the  deed  and  bond  and  mortgage  given  by  his  father  to 
the  defendant  Maggie  W.  Phillip. 


<96  Misc.  Rep.  264) 

SAILE  et  al.,  Town  Board,  ▼.  EDKLL  et  al. 
(Supreme  Court,  Special  Term,  Monroe  County.    July  25,  1916.) 

(Byllahus  J^  tJ^e  Court.) 

Pabtibs  ^ss>76(7) — ^Deuubbeb — Questions  Raised. 

The  objection  that  the  plaintiff  has  no  legal  capacity  to  sue  cannot  be 
raised  under  a  demurrer  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  {  120;  Dec  Dig. 
«=»76(7) ;   Pleading.  Cent  Dig.  S  494.1 

Action  by  George  J.  Saile  and  others,  as  the  Town  Board  of  the 
T'own  of  Gates,  against  Evelyn  M.  Edell  and  others.  Demurrer  by 
■defendant  Evelyn  M.  Edell  overruled. 

James  D.  Harris,  of  Rochester,  for  the  motion. 
Joseph  P.  Doyle,  of  Rochester,  opposed. 

^^=»For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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RODENBECK,  J.  The  defendant  Evelyn  M.  Edell  demurs  to  the 
complaint  on  the  ground  that  it  docs  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  action  is  brought  to  restrain  the  unau- 
thorized use  of  a  sewer  in  the  town  of  Gates  by  the  defendants,  and 
sufficient  facts  are  alleged  in  the  complaint  to  constitute  a  cause  of 
action. 

It  seems  to  me  that  a  serious  question  is  presented,  however,  as  to 
the  legal  capacity  of  the  town  board  to  institute  this  action.  Town  of 
Hempstead  v.  Lawrence,  138  App.  Div.  473,  122  N.  Y.  Supp.  1037; 
Tuma  V.  Piepenbrink,  77  Misc.  Rep.  357,  136  N.  Y.  Supp.  343;  Id., 
160  App.  Div.  225,  145  N.  Y.  Supp.  474.  The  town  board  has  no 
authority  to  sue  on  behalf  of  the  town,  or  with  reference  to  any  mat- 
ters relating  to  the  town,  except  by  express  permission  of  the  Legis- 
lature. Chapter  370  of  the  Laws  of  1898,  under  which  the  lateral  and 
branch  sewers  were  constructed,  does  not  confer  any  authority  upon 
the  town  board  to  institute  suits  of  this  character.  It  provides  that 
the  powers  and  duties  of  the  town  board  with  respect  to  the  construc- 
tion of  the  sewer  shall  cease  upon  their  certification  to  the  town  as- 
sessors of  the  full  cost  and  expense  of  their  construction.  Section  9. 
The  actions  authorized  by  section  15  relate  to  those  growing  out  of  the 
"construction"  of  the  sewers,  and  not  to  suits  of  the  nature  of  this 
one.  For  the  purposes  of  constructing  the  sewers  the  town  board 
by  the  statute  were  made  executive  officers,  but  upon  the  completion 
of  the  sewers  the  town  alone  would  have  authority  to  restrain  persons 
from  using  the  sewers  who  were  not  entitled  to  do  so.  The  legal 
incapacity. of  the  plaintiff  to  sue  is  required  to  be  specifically  pointed 
out  and  made  a  distinct  ground  for  demurrer.  Any  defect  of  this 
character  cannot  be  taken  advantage  of  under  a  demurrer  that  the 
facts  allied  do  not  constitute  a  cause  of  action.  Irving  National 
Bank  v.  Corbett,  10  Abb.  N.  C.  85;  Van  Zandt  v.  Van  Zandt,  26  N. 
Y.  St.  Rep.  963,  7  N.  Y.  Supp.  706. 

The  demurrer  therefore  must  be  overruled 


SCHANCK  et  al.  t.  HOOPBE. 

(Supreme  Court,  Special  Term,  Monroe  County.    July  31,  1916.) 

(Svllal>u9  ly  the  Court,) 

1.  INSANB  Persons  ^=»73 — Contkactb — Bona  Fide  Pubohasobbs. 

An  asslgmnent  of  a  bond  and  mortgage  and  of  a  chattel  mortgage  by 
a  person  of  unsound  mind  Is  void,  and  confers  no  title  upon  a  bona  fide 
purchaser  from  the  assignee. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent.  Dig.  {§  125,  132- 
138,  153;   Dec.  Dig.  <8=»73.] 

2.  Insane  Persons  ^=>26 — Inquisction — Conclusiveness  of  Finding. 

The  finding  of  a  Jury  de  lunatico  inquirendo  is  confined,  under  Code 
Civ.  Proc.  §  2835,  to  the  time  of  the  hearing  and  is  conclusive  upon  the 
subject  of  incompetency  thereafter,  but  creates  no  presumption  as  to  in- 

^s»For  oUier  cases  see  same  topic  ft  KBY*NUMBSR  In  all  Key-Numbered  Digests  ft  Indexes 
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competency  prior  thereto,  though  the  findings  overreadi  the  acts  under 
Inquiry  In  the  action. 

[Ed.  Note.~ror  other  cases,  see  Insane  Persons,  Cent  Dig.  {{  35.  96; 
Dec.  Dig.  <©=>26.] 

8.  ASSIONHBNTB  ^=»134 — ^ACTIONS — BUBDEN  OV  PBOOF. 

In  an  action  to  set  aside  transfers  and  assignments  made  by  a  woman 
86  years  of  age  to  another,  who  is  a  niece  of  her  husband,  the  relation- 
ship of  the  parties  is  confidential,  and  the  burden  Is  upon  the  latter  to 
show  that  the  transaction  was  done  In  good  faith  and  without  the  exer- 
cise of  fraud  ^nd  undue  influence. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent.  Dig.  f|  229-231; 
Dec.  Dig.  «s>134.] 

4.  Evidence  ^=s»211 — AniassiONS — ^Evidence  in  Fobiceb  Pboceedino. 

Evidence  of  parties  to  an  action  taken  in  a  habeas  corpus  proceeding 
to  inquire  Into  the  detention  of  a  woman  86  years  of  age  is  admissible  as 
admissions  in  an  action  brought  to  set  aside  transfers  and  assignments 
made  by  her  to  one  of  the  defendants  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {{  738-744;  Dec 
Dig.  «=»211.] 

Action  by  Willard  P.  Schanck  and  another  as  committee,  etc., 
against  Mary  Temple  Van  Voorhis  Hooper,  to  set  aside  transfer  of 
bank  deposit.    Judgment  for  plaintiffs. 

Ednor  A.  Marsh,  of  Rochester,  for  plaintiffs. 

Albright  &  Mepham,  of  Rochester,  for  defendant 

RODENBECK,  J.  The  conspicuous  fact  that  stands  out  above  all 
others  in  the  history  of  this  feeble  old  lady,  Mrs.  Harriett  Van  Voorhis, 
is  that  when  she  went  to  live  with  a  niece  of  her  husband,  Mrs.  Hoop- 
er, November  7,  1914,  she  was  possessed  of  a  chattel  mortgage  for 
$1,371.67,  a  bond  and  mortgage  on  real  property  for  $1,087.50,  and 
money  in  the  bank  amounting  to  $3,482.57,  and  when  she  left  there  to 
go  to  live  with  her  other  relations,  July  26,  1915,  a  period  of  a  little 
over  8  months,  she  had  disposed  or  been  relieved  of  all  of  it,  and  was 
a  pauper  at  86  years  of  age.  Mrs.  Hooper  had  agreed  to  take  care  of 
her  for  $25  a  week,  which  during  this  period  would  amotmt  to  about 
$850,  and  had  received  in  cash  $750  and  yet  Mrs.  Van  Voorhis  turned 
over  to  her  all  her  money  in  the  bank  June  5,  1915,  which  at  that  time 
amounted  to  $2,506.60,  and  had  previously  assigned  to  her  both  the 
chattel  mortgage  and  bond  and  mortgage,  leaving  her  without  any 
money  or  other  property  to  take  care  of  her  in  her  ripe  old  age.  Mrs. 
Hooper  realized  that  these  bald  facts  called  for  some  explanation,  and 
she  sought  to  justify  upon  the  ground  that  there  was  an  agreement  to 
take  care  of  Mrs.  Van  Voorhis  the  rest  of  her  life,  which  she  was  pre- 
vented from  carrying  out  by  the  proceedings  in  and  out  of  court  by 
Mrs.  Van  Voorhis'  relatives ;  but  this  old  lady,  suffering  as  I  believe 
she  is  from  senile  dementia,  went  on  the  witness  stand  and  denied  that 
any  such  agreement  was  made.  This  explanation  does  not  strike  me 
as  suflScient  to  warrant  the  court  in  allowing  Mrs.  Hooper  to  enjoy  the 
fruits  of  this  old  lady's  savings,  where  there  appears  such  a  disparity 
between  tibe  mental  and  physical  strength  of  the  parties  involved  iu 
the  transaction. 

^s»For  oUier  cases  tee  same  topic  ft  KBT-NUMBBR  tn  all  Ker-Numbered  Digests  ft  Ind«x«s 
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Soon  after  Mrs.  Van  Voorhis  went  to  live  with  Mrs.  Hooper,  the 
former  began  to  draw  Mrs.  Van  Voorhis'  money  out  of  the  bank,  and 
by  March  of  the  following  year,  or  within  four  months  thereafter, 
when  there  could  not  have  been  an  indebtedness  to  that  extent,  she 
had  given  to  Mrs.  Hooper  $750.  These  withdrawals  excited  the  sus- 
picions of  those  with  whom  Mrs.  Van  Voorhis  had  had  business  and 
family  relations,  and  resulted  in  a  commission  to  inquire  into  her  com- 
petency. The  cause  of  Mrs.  Van  Voorhis  was  vigorously  championed 
by  Mrs.  Hooper,  which  naturally  attracted  the  old  lady  to  her.  Mrs, 
Hooper  obtained  a  written  order  for  all  of  Mrs.  Van  Voorhis'  papers, 
and  obtained  them  from  Mrs.  Van  Voorhis'  attorney  March  4,  1915, 
while  the  proceedings  were  pending.  Mrs.  Van  Voorhis  was  not  pro- 
duced before  the  jury,  and  it  found  her  competent  on  April  3,  1915. 
Not  waiting  for  the  confirmation  of  the  verdict,  Mrs.  Hooper  secured 
an  assignment  of  the  chattel  mortgage  for  $1,371.67  and  the  bond  and 
mortgage  for  $1,087.50,  representing  a  total  of  $2,459.17,  on  April  10, 
1915,  and  the  very  next  day  after  the  verdict  was  confirmed  by  the 
county  judge  she  caused  to  have  withdrawn  from  the  bank  the  balance 
to  the  credit  of  Mrs.  Van  Voorhis  of  $2,506.60  June  5,  1915,  making 
a  grand  total  of  $4,965.77  she  had  obtained,  beside  $750  previously  re- 
ceived. The  money  in  the  Union  Trust  Company  was  withdrawn,  I 
believe,  for  the  purpose  of  depositing  it  in  another  bank,  and  not  for 
the  purpose  of  giving  the  money  to  Mrs.  Hooper.  Thus  was  accom- 
plished the  stripping  of  this  helpless  old  lady  of  every  dollar  she  had 
in  the  world. 

[1]  If  any  reasons  are  necessary,  other  than  the  bare  recital  of  these 
facts,  for  the  conclusion  of  the  court  that  these  transactions,  other  than 
the  payment  of  $750  for  services,  should  not  stand,  they  are  to  be 
found  in  the  incompetency  of  Mrs.  Van  Voorhis.  She  was  declared 
competent  by  the  first  jury,  but  its  verdict  has  effect  only  as  of  the 
date  of  its  rendition,  April  3,  1915,  and  the  transfers  and  withdrawal 
in  question  were  made  thereafter.  She  is  presumed  to  have  been  com- 
petent on  that  day,  but  I  believe  that  she  was  not  such  when  the  as- 
signments were  made  or  the  money  withdrawn.  Life  is  precarious  at 
86  years  of  age,  and  not  only  may  the  strength  of  mind  give  way  from 
one  day  to  another,  but  life  itself  hangs  by  a  very  slender  thread.  Per- 
sons who  came  in  contact  with  her  during  the  days  of  the  first  pro- 
ceeding and  later  said  that  her  acts  were  irrational,  and  a  physician 
who  had  known  her  as  far  back  as  he  could  remember  said  that  in 
March  and  April,  1915,  she  was  suffering  from  senile  dementia,  a 
progressive  disease  of  the  mind.  Mrs.  Hooper  herself  admitted  that 
Mrs.  Van  Voorhis  at  about  that  time  was  incompetent  to  transact  any 
business  or  look  after  her  affairs,  and  was  liable  to  sign  papers  or  do 
anything  else.  In  fact,  she  said  that  she  had  been  incompetent  for  the 
preceding  8  years.  Finally,  in  a  letter  to  Martha  Kelly  on  August  28, 
1915,  she  said: 

"Mrs.  Van  Voorhis  has  suffered  two  sUght  and  one  severe  shock  of  apo- 
plexy, from  which  she  has  recovered  only  to  be  weak-minded  and  unable  to 
care  for  herself  at  aU.  She  does  not  comprehend  general  conversation  at  all, 
and  understands  only  by  repeating  several  times  what  we  wish  to  say  to  her." 
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When  Mrs.  Van  Voorhis  wrote  to  Mrs.  Kdly,  asking  flie  where- 
abouts of  Mrs.  Hooper,  she  said,  among  other  things: 

"I  am  so  disappointed  in  the  woman,  and  she  made  me  much  trouble,  and 
lias  tied  up  my  money  matters ;  but  I  hope  to  be  free  again.  •  ♦  •  I  can 
get  her  where  I  can  get  all  my  money ;  •  •  •  if  I  cannot  find  her  or  the 
boys,  she  may  have  to  go  to  state  prison,  so  the  Judge  says.  Mrs.  Hooper 
may  have  to  go  to  prison  for  the  work  she  has  done." 

Habeas  corpus  proceedings  were  instituted  July  14,  1915,  to  inquire 
into  the  detention  of  Mrs.  Van  Voorhis  by  Mrs.  Hooper,  and  Mrs.  Van 
Voorhis  was  returned  to  other  relatives  July  26,  1915,  and  finally  she 
was  adjudged  incompetent,  and  plaintiffs  were  appointed  her  committee 
and  commenced  this  action.  The  committee  found  no  property  of  Mrs. 
Van  Voorhis',  except  this  suit,  and  she  is  now  living  on  the  bounty  of 
her  relatives. 

[2]  This  evidence  leads  to  the  conclusion  that  Mrs.  Van  Voorhis 
was  not  competent  when  she  transferred  her  property  to  Mrs.  Hooper. 
She  did  not  realize  what  she  was  doing  when  she  made  the  assignments 
of  the  mortgages  and  when  she  withdrew  the  money  from  the  Union 
Trust  Company,  thus  pauperizing  herself  and  making  herself  depend- 
ent financially  upon  others.  These  acts,  under  the  circumstances,  are 
not  rational  in  themselves.  The  verdict  of  the  jury  on  December  20, 
1915,  overreached  the  period  covered  by  the  assignment  and  withdraw- 
al ;  but  this  was  unauthorized  and  raises  no  presumption  as  to  her  con- 
dition prior  to  the  date  of  the  verdict.  Matter  of  Preston,  113  App. 
Div.  732,  99  N.  Y.  Supp.  312 ;  Matter  of  Demelt,  27  Hun,  480.  There 
is  abundant  evidence,  however,  of  her  incompetency  from  the  lips  of 
witnesses  and  her  own  irrational  acts  and  the  circumstances  of  the 
case. 

[3,  4]  But,  even  if  she  were  competent,  I  am  satisfied  that  the  as- 
signments and  the  transfer  of  the  money  were  the  result  of  undue  in- 
fluence exercised  over  her  by  Mrs.  Hooper.  The  extent  of  this  influ- 
ence depends  upon  the  character  and  condition  of  the  parties,  and  what 
might  amount  to  undue  influence  in  the  case  of  an  old  lady  of  86  years 
might  not  be  such  in  the  case  of  a  younger  person.  Nor  is  it  always 
revealed  in  words,  but  must  be  gathered  from  acts,  circumstances,  and 
the  actual  results  of  the  relations  of  the  parties.  In  this  case  efforts 
were  made  by  Mrs.  Hooper  to  keep  Mrs.  Van  Voorhis  from  seeing  her 
relatives,  extending  to  threatened  violence  if  they  did  not  leave  the 
premises.  What  she  told  the  old  lady  we  do  not  know,  but  we  do 
know  that  she  became  estranged  from  all  her  other  relatives  and  sur- 
rendered all  her  property  to  Mrs.  Hooper.  Mrs.  Hooper's  was  the 
dominant  will,  and  the  relation  of  the  parties,  aunt  and  niece,  called 
for  an  explanation.  Bell  v.  Smith,  83  Hun,  438,  32  N.  Y.  Supp.  54; 
Boyd  V.  De  La  Montagnie,  73  N.  Y.  498,  29  Am.  Rep.  197.  The  facts 
upon  the  subject  of  undue  influence  are  meager,  but  the  result  must  be 
the  result  either  of  incompetency  on  the  part  of  Mrs.  Van  Voorhis,  or 
undue  influence  on  the  part  of  Mrs.  Hooper,  or  perhaps  of  both  causes. 

The  defendant  Wallace  is  not  entitled  to  the  protection  of  the  court 
in  his  dealings  with  Mrs.  Hooper,  since  he  knew  of  the  proceedings  to 
adjudge  Mrs.  Van  Voorhis  incompetent  and  was  thereby  put  on  his 
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guard.  The  defendant  Wolffsberger  obtains  no  title,  since  the  original 
title  came  from  Mrs.  Van  Voorhis,  a  person  of  unsound  mind,  and  he 
received  no  better  title  than  Wallace,  who  foreclosed  the  chattel  mort- 
gage and  sold  the  truck  to  him.  Van  Deusen  v.  Sweet,  51  N.  Y.  378; 
Brown  v.  Miles,  61  Hun,  453,  16  N.  Y.  Supp.  251 ;  Valentine  v.  Lunt, 
51  Hun,  544,  3  N.  Y.  Supp.  906;  Booth  v.  Fuller,  35  App.  Div.  117, 
54  N.  Y.  Supp.  670;  Sander  v.  Savage,  75  App.  Div.  335,  78  N.  Y. 
Supp.  189.  The  evidence  taken  in  the  habeas  corpus  proceeding  was 
competent,  as  admissions  by  parties.  Vollkommer  v.  Cody,  177  N.  Y. 
124,  69  N.  E.  277. 

The  transactions  should  not  be  allowed  to  stand,  and  the  assignments 
of  the  bond  and  mortgages  and  the  transfer  of  the  funds  in  the  bank 
are  null  and  void,  and  all  subsequent  transfers  and  proceedings  in  re- 
lation to  them  should  be  set  aside,  and  restoration  made  so  far  as  prac- 
ticable. 


KLINZING  v.  BLAUW  BROS.,  Inc.,  et  al. 

(Supreme  Court,  Special  Term,  Monroe  County.    July  26,  1916.) 

(Syllabus  by  the  Court,) 

1.  Account  ^=»14,  20(3) — Equitable  Accountikg — ^Liabilitt. 

An  action  in  equity  will  lie  to  compel  an  accounting  between  parties 
occupying  a  fidudary  relation  for  property  converted,  including  good- 
will of  a  drug  business,  when  the  defendants  have  moved  the  property 
from  its  original  to  a  new  location,  mingled  the  stock  and  fixtures  with 
their  own,  sold  part  of  it,  purchased  new  stock  with  the  proceeds  of  the 
sale,  and  so  confused  the  remainder  that  It  cannot  be  Identified  and  sep- 
arated, and  on  such  an  accounting  they  are  Uable  for  the  reasonable 
value  of  the  property  at  the  time  of  the  appropriation,  less  obligations 
of  the  business  which  they  have  paid  or  assumed  to  pay. 

[Ed.  Note.— For  other  cases,  see  Account,  Cent  Dig.  §§  71,  128-131; 
Dec.  Dig.  «=»14,  20(3) ;  Equity,  Cent  Dig.  f  871.] 

2.  ItiENB  ^=»7 — Equitable  Lien. 

An  equitable  lien  will  be  declared  by  a  court  of  equity  to  protect  the 
administratrix  ft  the  owner  of  such  property,  not  only  upon  the  prop- 
erty that  remains,  but  upon  the  entire  stock  of  goods  and  fixtures  in  the 
new  store. 

[Ed.  Note.— For  other  cases,  see  liens,  Cent  Dig.  §{  26-28;  Dec.  Dig. 
<S=»7.] 

Action  by  Emilie  Klinzing,  as  administratrix,  against  Blauw  Bros., 
Incorporated,  and  others.  Judgment  for  plaintiff,  except  as  against  de- 
fendant J.  Max  Blauw,  as  to  whom  the  complaint  is  dismissed. 

The  plaintiff  sues  as  administratrix  of  the  estate  of  Louis  Klinzing  to  com- 
pel the  defendants  to  account  to  her  for  the  business  conducted  by  her  husband 
in  his  lifetime,  which  she  claims  they  have  unlawfully  appropriated  and  are 
now  conducting  under  the  name  of  Blauw  Bros.,  Incorporated.  Her  husband 
was  an  experienced  pharmacist,  and  conducted  a  drug  store  on  Clinton  Avenue 
South,  in  the  dty  of  Rochester,  and  operated  in  conjunction  with  it  an  inde- 
pendent enterprise  in  the  sale  of  essence  for  the  manufacture  of  catsup.  The 
drug  business  had  not  prospered,  and  on  June  28,  1910,  an  agreement  was 
made  between  his  largest  creditors,  his  daughter  Mathilde,  and  himself,  where- 
by his  daughter  was  to  conduct  the  business  as  trustee,  and  out  of  the  proceeds 

^=9For  other  cases  see  same  topic  ft  KBT-NUHBSR  In  aU  Key-Numbered  Digests  &  Indexes 
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of  the  business  pay  the  creditors  mentioned  and  make  certain  allowances  to 
his  wife  and  himself.  The  agreement  was  to  continue  until  all  of  the  Indebted- 
ness which  existed  or  might  thereafter  exist  between  the  parties  should  be 
paid,  when  it  was  to  become  void. 

The  business  was  conducted  by  Mathilde  under  this  agreement  after  her 
father's  death,  which  occurred  February  21,  1011,  and  down  to  September  23, 
1018,  when  she  made  a  transfer  to  Charles  Blauw,  one  of  the  defendants, 
which  will  be  referred  to  hereafter.  Under  the  trust  agreement  very  little 
was  paid  to  the  creditors  mentioned  in  the  agreement,  and  additional  obliga- 
tions were  created  by  Mathilda  In  May,  1018,  however,  a  oompromise  was 
made  with  the  creditors  mentioned  in  the  agreement,  and  on  May  28th  a  re- 
lease was  executed  to  her  by  these  creditors  on  the  payment  of  the  sum  of 
$1,490.  This  money  was  raised  by  an  advance  of  $600  by  the  plaintiff  and  the 
indorsement  of  a  note  of  Mathilde  for  $800  by  Charles  Blauw.  Under  the 
trust^agreement,  and  down  to  the  time  when  Mathilde  transferred  the  business 
to  Charles  Blauw,  plaintiff  drew  $21  a  week  under  the  trust  agreement,  and 
after  the  transfer  to  Charles  Blauw  she  received  $10  a  week  from  those  in 
charge  of  the  business.  Mathilde  continued  to  run  the  store,  after  the  ad- 
justment with  the  creditors  above  mentioned,  down  to  the  transfer  to  Charles 
Blauw.  She  became  engaged  to  be  married,  and  desired  to  remove  to  Luzerne, 
Switzerland,  and  it  became  necessary  to  make  other  arrangements  with  refer- 
ence to  the  business,  and  then  it  appears  that  on  September  23d  she  executed 
and  delivered  to  Charles  Blauw  a  bill  of  sale  of  the  entire  business,  including 
the  catsup  essence  business,  referring  to  the  business  as  her  own,  although 
there  is  nothing  In  the  evidence  to  show  that  any  transfer  of  the  business  to 
her  as  an  individual  ever  had  been  made.  She  married  and  left  the  country, 
and  has  not  returned  since,  and  her  version  of  the  transaction  was  not  before 
the  court 

Prior  to  and  about  the  time  of  Mathllde's  departure  there  were  conversations 
between  the  plaintiff  and  her  brothers  with  reference  to  the  conduct  of  the 
business  after  Mathllde's  marriage.  One  of  plaintiff's  brothers  leased  a  piece 
Dt  property  hear  the  location  of  the  Kllnzlng  business,  and  on  or  about  .October 
1,  1913,  the  effects  of  the  Kllnzlng  business  were  moved  to  the  new  location. 
From  that  time  on  the  business  was  handled  by  the  defendants ;  no  member  of 
the  Kllnzlng  family  having  anything  to  do  with  the  conduct  of  the  business 
excepting  Carl,  one  of  the  children,  who  worked  In  the  store  for  a  short  time. 
On  January  8,  1914,  the  Blauw  Bros.,  Incorporated,  was  formed ;  the  incorpo- 
rators being  William  H.  Blauw,  J.  Max  Blauw,  and  Ernestine  M.  Kllnzlng,  one 
of  Klinzing's  children.  Charles  Blauw,  who  held  the  bill  of  sale  of  the  Kllnz- 
lng business  from  Mathilde,  transferred  the  business  to  the  new  corporation.* 
On  June  4,  1914,  the  real  estate  purchased  in  the  name  of  one  of  the  brothers 
was  transferred  to  the  corporation.  Drugs  and  other  proi^rty,  of  the  estimat- 
ed value  of  $1,848,96  according  to  an  Inventory  made  at  tiw  time,  were  taken  to 
the  new  location  and  mingled  with  the  property  of  Louis  Kllnzlng.  The  name 
"Kllnzlng  Pharmacy"  appeared  over  the  door  of  the  new  store,  and  above  that 
there  was  an  electric  sign,  "Blauw  Bros.,  Inc.  Drugs."  William  H.  Blauw  ad- 
vanced $1,485  for  the  purchase  of  fixtures,  which  were  used  in  conjunction 
with  fixtures  moved  from  the  Kllnzlng  store,  Amanda  Blauw,  a  sister  of  plain- 
tiff and  the  defendants,  advanced  $2,688.29  at  various  times,  by  paying  for 
merchandise  that  had  been  purchased  and  delivered  at  the  new  store.  Wil- 
liam H.  Blauw,  a  licensed  pharmacist,  drew  $12  a  week,  although  a  fair  value 
for  such  services  was  $25  a  week.  August  Blauw  drew  from  the  business 
$10  a  week,  and  Mrs.  Kllnzlng  continued  to  receive  $10  a  week  until  the  com- 
mencement of  this  action.  Under  the  supervision  of  the  two  brothers  just 
mentioned,  and  with  the  advice  of  Charles  Blauw,  an  experienced  pharmacist 
formerly  engaged  in  the  wholesale  drug  business  in  Rochester,  the  business  has 
been  continued  and  developed  until  it  is  now  fairly  prosperous,  although  there 
are  many  outstanding  obligations,  which  are  being  reduced  gradually  from 
the  proceeds  of  the  business ;  the  assets  now  being  estimated  at  about  $7,000 
or  $8,000. 


Thomas  L.  Toan,  of  Perry,  for  plainliflF. 
William  B.  Hanks,  for  defendants. 
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RODENBECK,  J.  [1]  1.  Charles  Blauw  and  the  Blauw  Bros.,  In- 
corporated, acquired  no  title  to  the  Klinzing  business  from  Mathilde 
Klinzing  by  virtue  of  any  interest  she  had  under  the  so-called  trust 
agreement  and  the  transfer  from  Charles  Blauw.  Briggs  v.  Davis,  20 
N.  Y.  15,  75  Am.  Dec.  363;  Grote  v.  Grote,  121  App.  Div.  841,  106  N. 
Y.  Supp.  986.  Mathilde  was  "trustee  to  receive  the  income  and  profits 
from  the  business"  and  to  devote  them  to  certain  purposes,  and  the 
agreement  was  to  become  void  when  the  "indebtedness  which  now  ex- 
ists or  hereafter  may  exist  between  the  first  and  second  parties  hereto 
shall  be  fully  paid  up  and  discharged."  The  indebtedness  mentioned 
was  paid  May  29, 1913,  and  thereupon  the  agreement  became  void.  No 
other  interest  in  the  business,  except  as  a  child  of  Louis  Klinzing,  de- 
ceased,'is  shown  in  Mathilde,  other  than  that  contained  in  this  agree- 
ment The  purported  transfers  from  William  R.  Bamum  and  Blauw 
&  Bamum  were  wholly  ineffectual.  Mathilde's  possession,  after  the 
expiration  of  the  so-called  trust  agreement,  was  in  subordination  of  the 
true  owner.  Upon  the  termination  of  the  agreement  the  property  was 
vested  in  the  estate  of  Klinzing  without  formal  transfer.  Mathilde's 
bill  of  sale  to  Charles  Blauw,  dated  September  23,  1913,  transferred 
nothing.  There  was  no  consideration  for  it,  and  Mathilde  could  not 
dispose  of  property  to  which  she  had  no  title.  She  also  gave  a  power 
of  attorney  to  August  Blauw  on  the  same  day,  but  no  title  rests  upon 
any  act  of  his,  and  Mathilde  could  bind  no  interest  by  the  power  of  at- 
torney except  her  own.  The  transfer  from  Mathilde  to  Charles  Blauw 
being  yoid,  that  from  Charles  Blauw  to  Blauw  Bros.,  Incorporated, 
falls  with  it,  and  the  defendants  acquired  no  interest  in  the  Klinzing 
business  by  virtue  of  any  written  documents  in  evidence. 

2.  Blauw  Bros.,  Incorporated,  however,  did  not  acquire  an  interest 
in  the  Klinzing  drug  business  1^  virtue  of  any  oral  agreement  between 
Mrs.  Klinzing  and  the  defendants.  August  and  Charles  Blauw  spoke 
with  her  about  the  continuance  of  the  business  when  Mathilde  was 
about  to  leave  for  Switzerland.  She  knew  that  Mathilde  had  executed 
the  bill  of  sale  to  Charles  Blauw,  and  that  some  other  plan  was  in  con- 
templation for  carrying  on  the  business.  She  was  told  that  creditors 
were  threatening  the  concern,  and  that  if  they  were  not  satisfied  the 
business  would  be  sold.  She  says  that  August  Blauw  told  her  she 
could  .not  expect  to  get  more  than  $2,400  for  the  business,  and  it  ap- 
I)ears  that  at  that  time  there  were  $2,415  in  outstanding  obligations, 
$925  of  which  was  a  new  account  contracted  by  Mathilde  during  her 
conduct  of  the  business ;  the  remainder  being  in  the  form  of  a  note  for 
$890  and  cash  for  $600  due  plaintiff.  There  was  talk  of  forming  a  cor- 
poration for  carrying  on  the  business,  and  one  of  her  daughters  was 
an  incorporator  in  the  company  which  was  formed  3^  months  later. 
Property  was  leased  by  one  of  the  defendants,  and  subsequently  title 
to  it  was  taken  and  transferred  to  the  company.  The  Klinzing  stock 
was  moved  to  the  new  location  June  4,  1914.  A  stock  of  merchandise 
owned  by  Charles  Blauw,  estimated  at  $1,848.96,  was  moved  to  the 
new  store.  Amanda  Blauw  advanced  $2,688.26  for  payment  of  mer- 
chandise, and  William  H.  Blauw  expended  $1,425  for  fixtures  and  pay- 
ment of  debts  of  the  company.    Mrs.  Klinzing  visited  the  store  at 
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times,  and  her  son  Carl  worked  there  for  a  time.  She  must  have 
known  of  these  facts,  but  I  am  unable  to  find  that  she  made  any  agree- 
ment with  her  brothers  to  sell  the  business  to  them.  No  one  testified 
to  any  such  agreement.  There  is  no  evidence  that  the  consideration 
to  be  paid  her  was  even  mentioned.  Without  any  agreement  the  de- 
fendants have  appropriated  the  Klinzing  business  and  are  liable  in  this 
action  to  account  for  it. 

3.  But,  even  if  there  was  an  agreement  with  the  plaintiff  to  pur- 
chase the  business  or  continue  it,  3ie  arrangement  would  not  be  bind- 
ing upon  her  children.  Klinzing  died  intestate,  and  at  the  time  that 
the  facts  recited  above  took  place  no  administrator  of  his  estate  had 
been  appointed,  and  there  was  no  one  who  could  bind  his  estate.  So 
far  as  the  interest  of  the  children  is  concerned,  therefore,  the  'defend- 
ants  are  without  title,  even  if  what  they  claim  with  reference  to  Mrs. 
Klinzing's  agreement  be  true.  There  is  no  evidence  that  any  of  the 
children  ever  authorized  her  to  act  for  them,  or  to  transfer  their  inter- 
est in  their  father's  business.  Charles  Blauw  and  the  Blauw  Bros.,  In- 
corporated, therefore,  acquired  no  legal  title  to  any  part  of  the  Klinz- 
ing business  through  any  transactions  with  Mathilde  Klinzing  or  her 
mother,  the  plaintiff  in  this  action. 

4.  The  relationship  existing  between  the  parties  was  that  of  brothers 
and  sisters,  and  was  confidential  and  fiduciary  in  character,  and  the 
defendants  are  liable  to  account  for  the  property  also  as  trustees. 
Goldsmith  v.  Goldsmith,  145  N.  Y.  313,  39  N.  E.  1067.  As  such  they 
converted  the  property  to  their  own  use  and  that  of  the  Blauw.  Bros., 
Incorporated,  and,  having  treated  the  property  so  that  it  cannot  be  dis- 
tinguished and  separated,  they  are  liable  to  account  for  the  value  there- 
of. Frethey  v.  Durant,  24  App.  Div.  58,  48  N.  Y.  Supp.  839;  Matter 
of  Mullon,  145  N.  Y.  98,  39  N.  E.  821 ;  Decedent  Estate  Law  (Consol. 
Laws,  c.  13)  §  112.  The  facts  are  such  that  the  case  is  not  one  where 
the  defendants  should  account  for  the  increase  or  profits  derived  from 
the  property,  but  for  its  value  at  the  time  of  appropriation,  with  in- 
terest thereon.  This  value,  as  testified  to,  ranges  from  $3,800  down 
to  $625.  There  was  an  inventory  made  May  10,  1910,  which  aggregat- 
ed $2,400,  which  did  not  include  the  good  will  of  the  business.  August 
Blauw  told  plaintiff  that  she  could  not  expect  to  get  more  than  $2,400 
for  the  business.  I  think  a  fair  value,  under  the  circumstances,  for 
the  purpose  of  a  basis  for  a  new  business  in  the  same  locality,  for 
which  the  property  was  used,  would  be  $3,300.  The  defendants,  how- 
ever, are  not  liable  for  this  value  without  deductions.  They  should  not 
be  expected  to  make  good  this  sum  and  pay  the  debts  outstanding, 
which  aggregated  $2,415  when  the  goods  were  moved  to  the  new  loca- 
tion. Bennett  v.  Lyndon,  8  App.  Div.  387,  40  N.  Y.  Supp.  786;  Suth- 
erland on  Damages,  §  156;  Snell's  Principles  of  Equity,  p.  146; 
Thomas  v.  N.  Y.  Life  Ins.  Co.,  50  N.  Y.  Super.  Ct.  225 ;  Roggenkamp 
V.  Roggenkamp,  68  Fed.  605,  15  C.  C.  A.  600;  Rutherford  v.  Thomp- 
son, 14  Or.  236,  12  Pac.  382 ;  Schouler  on  Executors  and  Administra- 
tors, §§  1190,  1191.  They  should  be  allowed  the  amount  of  the  obliga- 
tions which  they  have  assumed  to  pay  on  account  of  the  Klinzing  busi- 
ness, and  are  liable  to  account  to  the  plaintiff  for  the  difference  be- 
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tween  the  value  and  the  debts  paid  or  assumed  by  them,  $1,815,  or  the 
sum  of  $1,485. 

[2]  5.  But  because  the  defendants  have  not  acquired  title  to  the 
Klinzing  business,  and  have  merged  it  with  their  new  business,  is  no 
reason  why,  under  the  facts,  the  plaintiflt  should  be  entitled  to  the  new 
business.  The  good  will  of  the  Klinzing  business  has  been  destroyed. 
Most  of  the  stock  of  the  Klinzing  business  has  been  sold  and  cannot 
be  replaced.  Some  is  still  on  hand,  but  is  merged  and  mingled  with 
the  new  stock.  The  Klinzing  business  cannot  be  separated  from  that 
of  Blauw  Bros.,  Incorporated;  but  that  fact  does  not  entitle  plaintiff 
to  the  new  business,  which  is  in  a  new  location,  and  is  substantially 
new  in  stock  and  good  will.  This  is  not  a  case  of  such  merger  or 
mingling  under  the  law  as  will  entitle  the  owner  to  the  whole  property, 
because  his  own  cannot  be  distinguished  and  separated.  In  this  case 
there  is  a  substantial  disappearance  of  the  old  and  the  substitution  of 
a  new  business,  and  equity  under  such  circumstances  will  compel  an 
accounting  because  a  restoration  is  impracticable. 

6.  Some  of  the  property  belonging  to  Klinzing  has  been  sold  or  dis- 
sipated. The  good  will  is  gone.  The  fixtures  have  been  combined 
with  new  fixtures.  The  stock  has  been  mingled,  if  not  confused,  with 
that  in  the  new  store.  This  condition  being  due  to  acts  of  the  defend- 
ants, the  plaintiff  is  entitled  to  a  lien  upon  the  property  of  the  Blauw 
Bros.,  Incorporated,  for  the  sum  of  $1,485,  subsequent  only  to  any  ex- 
isting liens.  Perry  v.  Board  of  Missions,  etc.,  of  Albany,  102  N.  Y. 
99,  6  N.  E.  116;  Schermerhom  v.  Gardenier,  107  App.  Div.  564,  95 
N.  Y.  Supp.  494;  Price  v.  Palmer,  23  Hun,  504.  The  equitable  lien 
here  referred  to  is  of  that  class  "declared  by  a  court  of  equity  out  of 
general  considerations  of  right  and  justice  as  applied  to  the  relations 
of  the  parties  and  the  circumstances  of  their  dealings."  Tones  on 
Liens,  §  27;  Pomeroy's  Equity  Jurisprudence,  §  1239;  25  Cyc.  667; 
Van  Alen  v.  Am.  Nat  Bank,  52  N.  Y.  1 ;  Chapman  v.  White,  6  N.  Y. 
412,  57  Am.  Dec.  464;  Arnold  v.  Morris,  7  Daly,  498;  Hale  v.  Omaha 
Nat.  Bank,  49  N.  Y.  626;  Haggerty  v.  Palmer,  6  Johns.  Ch.  437; 
Triest  v,  Noval,  32  Misc.  Rep.  386,  66  N.  Y.  Supp.  717. 

7.  This  decision  does  not  affect  the  catsup  essence  business,  which 
was  never  transferred  to  the  company,  and  of  which  Charles  Blauw 
acquired  no  valid  title.  The  property,  formulae,  and  good  will  of  that 
business  belong  to  the  plaintiff,  as  administratrix  of  her  husband's  es- 
tate. Nor  does  this  decision  affect  the  $600  loan  made  by  plaintiff. 
That  is  a  claim  in  her  individual  capacity,  and  cannot  be  litigated  in 
this  action.  William  H.  Blauw  was  working  in  the  Klinzing  store  at  the 
time  of  the  conversion,  and  took  part  in  transferring  the  stock  and  fix- 
tures. August  Blauw  arranged  for  the  loan  with  plaintiff,  and  other- 
wise took  part  in  the  transactions.  Charles  Blauw  was  a  party  to  the 
alleged  bill  of  sale  from  Mathilde  Klinzing.  All  of  them  are  mixed  up 
in  the  transactions,  and  judgment  is  granted  against  all  of  the  defend- 
ants, except  J.  Max  Blauw,  against  whom  the  complaint  is  dismissed, 
without  costs. 

Plaintiff  is  entitled  to  costs  against  Blauw  Bros.^  Incorporated. 
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06  Misc.  Bep.  252) 

DENNTN  ▼.  POWERS  et  aL 

(Supreme  Ckmit,  Special  Term,  Momroe  Coanty.   July  20, 1016.) 
(8yllahu$  hy  the  Court.) 

1.  COBPOBATIONB  ^S»478— BONDB— OANCSIXATZON— RiOHT  OF  AOTION— RBIDBDT^ 

AT  Law. 

An  equitable  action  for  rescission  of  a  sabscription  for  corporate  bond» 
carrying  with  them  voting  trust  certificates,  all  of  which  have  been  issued 
and  delivered,  cannot  be  maintained  on  the  ground  that  the  subscription 
was  obtained  by  fraud,  when  it  appears  from  the  complaint  that  plainttlT 
has  an  adequate  remedy  at  law  by  action  for  fraud  and  deceit  in  the  sale 
of  bonds. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {{  1842-1853,. 
1855;  Dec.  Dig.  €=>473.] 

2.  LnoTATioN  OF  AcnoiTS  «=5>21(1)— Computation  of  Period— Accrual  of 

Cause  of  Action. 

The  limitation  period  upon  an  action  at  law  for  fraud  and  deceit  in  the 
sale  of  corporate  bonds  begins  to  run  from  the  time  of  the  purchase  of 
the  bonds,  under  Code  Civ.  Proc.  1 882,  and,  six  years  having  elapsed  since 
such  purchase  prior  to  the  commencement  of  the  action*  plaintiffs  action 
is  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  §§  90, 
94,  96,  98;  Dec.  Dig.  iSxs>21(l).} 

8.  Corporations  ^=»473— Bonds— Cancellation— Laches. 

A  delay  of  four  or  five  years  after  the  subscriber  was  put  upon  in> 
quiry  as  to  the  truth  or  falsity  of  alleged  representations  constitutes  ladi- 
es in  bringing  an  equitable  action  for  the  rescission  of  a  subscription  for 
corporate  bonds  on  the  ground  of  fraud  and  misrepresentations. 

[£d.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  JS  1842-1853,. 
1855;   Dec  Dig.  €=5>473.J 

4,  Contracts  ^=»99(1) — ^Validitt— Fraud— Affirmance. 

An  affirmance  of  an  executed  contract  claimed  to  li^  fraudulent  will  be 
implied  from  the  failure  to  disaffirm  the  same  for  a  period  of  more  than 
four  years  after  its  execution,  and  from  a  subsequent  transfer  of  the  prop- 
erty acquired  under  the  contract,  so  that  an  equitable  action  cannot  be 
maintained  thereafter  for  the  rescission  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  ((  448-453,  1197; 
Dec.  Dig.  <g=s>99(l).l 

6.  Assignments  ^=s>24(3),  25 — ^Rights  Assignabud— Cause  of  Action. 

A  cause  of  action,  whether  at  law  for  fraud  and  deceit  in  obtaining  a 
subscription  for  corporate  bonds,  or  in  equity  for  the  rescission  of  the 
subscription,  is  assignable  under  Personal  Property  Law  (Consol.  Laws, 
c.  41)  S  41,  or  Decedent  Estate  Law  (Consol.  Laws,  c  13)  {  120. 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  Cent  Dig.  (§  46,  47 ;  Dec» 
Dig.  <®=»24(3),  25.] 

6.  Champerty  and  Maintenance  $s»5(3)— Agreement  with  Attorney. 

An  agreement  is  not  champertous,  under  section  274  of  the  Penal  Law 
(Consol.  Laws,  c.  40),  which  provides  for  a  percentage  of  the  recovery  and 
the  advancement  of  the  expenses  of  suit,  to  be  repaid  out  of  subsequent 
contributions,  and  the  payment  of  additional  counsel  out  of  the  f^  al- 
lowed the  attorney,  without  any  personal  liability  on  his  part  therefor, 
all  secured  by  a  lien  upon,  and  an  assignment  of  a  percentage  of,  the 
claims  in  suit. 

[Ed.  Note. — ^For  other  cases,  see  Champerty  and  Maintenance,  Cent  Dig. 
((  26,  27 ;  Dec.  Dig.  <8r»5(3).] 

^=9For  other  cases  see  ssma  topic  ft  KBY-NUliBER  In  all  Key-Numbered  Digests  A  Indexes 
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Action  by  Hannah  C.  Dennin  against  John  C.  Powers  and  others. 
Heard  on  motion  of  defendant  Powers  to  strike  out  paragraphs  of 
reply  as  sham  and  false,  and  for  judgment  on  pleadings.  Motion  for 
judgment  on  pleadings  granted. 

This  action  is  brought  by  plalntUf  to  rescind,  for  false  refpresentaUonSp  sub- 
scrlptlona  to  bonds  of  the  United  States  Independent  Telephone  Company, 
c&TTjiag  with  them  certain  voting  trust  certificates  representing  stock  of  the 
company,  and  to  recoyer  the  amounts  paid  therefor  by  plaintiff's  assignors. 
There  are  46' separate  causes  of  action  enumerated  in  the  complaint,  each 
based  upon  a  separate  purdiase,  all  of  which  have  been  assigned  to  the  plain- 
tiff, subject  to  retainer  agreements.  The  complaint  is  based  upon  false  rep- 
resentations and  fraud  in  the  sale  of  the  bonds,  and  the  complaint  seeks  to 
compel  the  defendants  to  make  good  to  her  for  the  amounts  paid  for  the  bonds 
in  question.  A  bill  of  particulars  was  furnished  by  plaintiff  pursuant  to  an 
order  from  which,  among  other  things,  it  appears  that  the  latest  of  all  the 
dates  upon  which  bonds  purchased  were  delivered  to  any  of  plaintiff's  as- 
signors is  November  21,  1906. 

The  defendant  Powers  answered  the  complaint,  denying  the  allegations  of 
fblse  representation  and  fraud,  and  alleged  that  plaintiff's  assignors  pur- 
chased their  bonds  long  prior  to  December  81,  1906,  and  that  plaintiff  and 
her  assignors  had  an  adequate  remedy  at  law,  againist  which  the  statute  of 
limitations  had  run.  Plaintiff  was  required  by  order  to  reply  to  defendant 
Powers'  answer,  in  which  reply  she  denies  upon  information  and  beUef  the 
allegation  in  defendant's  answer  with  reference  to  the  purchase  of  the  bonds, 
and  makes  various  other  denials  and  allegations. 

Hubbell,  Taylor,  Goodwin  &  Moser,  of  Rochester  Joseph  W.  Tay- 
lor, of  Rochester,  of  counsel),  for  the  motion.     ' 

Arthur  W.  Weil,  of  New  York  City  (Percival  D.  Oviatt,  of  Roches- 
ter,  of  counsel),  opposed. 

RODENBECK,  J.  [1]  1.  The  plaintiff  has  an  adequate  remedy  at 
law  for  the  cause  of  action  set  out  in  her  complaint,  and  is  therefore 
not  entitled  to  resort  to  equity.  This  action  has  the  form  and  sem- 
blance of  an  equity  cause,  but  in  substance  it  is  an  action  at  law.  If 
the  statute  of  limitations  has  not  run  against  her  claim,  she  may  have 
a  legal  cause  of  action ;  but  there  is  nothing  in  the  complaint  to  con- 
fer jurisdiction  upon  a  court  of  equity  and  deprive  the  defendant  of 
the  right  to  a  jury  trial  of  the  issues  involved.  Where  a  person  has 
been  induced  by  fraudulent  representations  to  become  the  subscriber 
for  corporate  bonds,  he  may  have  the  remedy  of  rescission  only  when 
recourse  to  equity  is  necessary  in  order  to  do  full  justice.  The  usual 
remedy  is  an  action  at  law  triable  before  a  jury.  Vail  v.  Reynolds, 
118  N.  Y.  297,  302,  23  N.  E.  301;  Bowen  v.  Mandeville,  95  N.  Y. 
237,  239.  No  facts  are  alleged  sufficient  to  bring  the  case  within  the 
equitable  jurisdiction  of  the  court.  It  does  not  appear  that  the  plain- 
tiff wotdd  not  have  a  complete  remedy  by  returning  the  bonds  and 
certificates  and  suing  at  law  for  their  purchase.  The  defendant  would 
be  entitled  to  a  jury  trial  of  this  issue,  of  which  he  cannot  be  deprived 
without  showing  that  full  relief  cannot  be  afforded  plaintiff  by  this 
course.  The  burden  is  upon  the  plaintiff  to  satisfy  tfie  court  that  a 
resort  to  equity  is  necessary.    The  plaintiff  has  not  met  this  burden. 

There  must  be  substance,  and  not  merely  form,  in  the  demand  for 
equitable  relief,  and  a  demand  for  rescission,  unless  necessary  to  af- 
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ford  complete  relief,  will  not  justify  recourse  to  equity.  Schank  v. 
Schuchman,  212  N.  Y.  352,  356,  106  N.  E.  127.  An  action  to  rescind 
for  usury  will  not  lie,  unless  the  plaintiff  shows  that  some  relief  is 
necessary  that  cannot  be  obtained  at  law.  AUerton  v.  Belden,  49  N. 
Y.  373,  377.  An  action  in  equity  will  not  lie  to  cancel  bonds  and  to 
restrain  the  holders  from  transferring  them,  when  the  grounds  of 
their  invalidity  are  available  in  an  action  at  law  upon  the  bonds. 
Town  of  Venice  v.  Woodruff,  62  N.  Y.  462,  20  Am.  Rep.  495.  An 
action  to  cancel  an  insurance  policy  on  the  ground  of  fraud  will  not  lie, 
when  the  company  can  protect  itself  adequately  by  a  defense  in  an 
action  on  the  policy.  Globe  Mutual  Insurance  Co.  v.  Reals,  79  N.  Y. 
202.  An  action  in  equity  will  not  lie  to  declare  void  and  to  cancel  a 
bond  and  mortgage  on  real  property  on  the  ground  of  usury,  when 
the  defense  can  be  set  up  in  an  action  on  the  bond  or  to  foreclose  the 
mortgage  and  an  adequate  remedy  therefor  exists.  Buckingham  v. 
Corning,  91  N.  Y.  525.  A  resort  to  equity  will  not  be  permitted  in 
commercial  transactions,  where  the  vendee  has  been  guilty  of  fraud,  if 
adequate  relief  is  obtainable  at  law.  A.  S.  R.  Co.  v.  Fancher,  145  N. 
Y.  552,  562,  40  N.  E.  206,  27  L.  R-  A.  757.  An  action  in  equity  will 
not  lie  to  declare  an  assignment  an  equitable  mortgage,  and  for  an 
accounting,  where  the  assignee  is  in  hostile  possession  of  the  property, 
and  an  action  of  ejectment  and  for  conversion  of  personal  property 
involved  will  lie.  Reich  v.  Cochran,-  162  App.  Div.  619,  149  N.  Y. 
Supp.  1090.  An  action  in  equity  will  not  lie  to  rescind  a  contract  for 
the  purchase  of  personal  property  upon  the  ground  of  false  warranty 
and  representations,  where  the  plaintiff  has  an  adequate  remedy  at 
law  to  recover  the  purchase  price.  Walter  v.  Garland  Automobile 
Co.,  164  App.  Div.  183,  149  N.  Y.  Supp.  653.  Under  these  authori- 
ties, and  many  others  of  like  tenor  that  might  be  cited,  if  deemed 
necessary,  the  plaintiff  is  not  entitled  to  resort  to  equity  to  rescind  the 
bonds  in  question,  since  it  is  apparent  that  she  can  obtain  all  the  re- 
lief to  which  she  is  entitled  by  an  action  at  law  upon  the  return  of 
the  bonds  and  certificates  to  recover  the  damages  which  she  seeks  in 
this  action. 

[2]  2.  The  defendant,  however,  is  not  entitled  to  judgment  on  the 
pleadings  merely  because  the  plaintiff  asked  for  equitable  relief.  The 
motion  for  judgment  on  the  pleadings  must  be  denied,  if  the  facts  stat- 
ed show  that  the  plaintiff  is  entitled  to  any  relief,  either  legal  or  equi- 
table (Clark  V.  Levy,  130  App.  Div.  389,  391,  114  N.  Y.  Supp.  890)  so 
that  it  becomes  necessary  to  pass  upon  the  question  of  the  applicability 
of  the  statute  of  limitations  which  the  defendant  has  raised  on  this 
motion.  When  we  come  to  examine  this  question,  it  is  apparent  why 
the  plaintiff  has  sought  the  aid  of  a  court  of  equity.  If  the  action  is 
one  at  law,  the  statute  of  limitations  has  run  against  plaintiff's  claim; 
but  if  it  is  an  action  in  equity,  and  not  merely  an  action  for  a  sum 
of  money,  the  statute  has  not  run.  The  complaint  proceeds  upon  the 
theory  that  the  plaintiff  has  six  years  from  the  time  of  the  discovery 
of  the  alleged  fraud  in  which  to  commence  her  action,  and  this  is  based 
upon  the  assumption  that  her  action  is  one  to  procure  a  judgment  other 
than  for  a  sum  of  money  under  subdivision  5  of  section  382  of  the 


Digitized  by 


GooQle 


Sup.  Ct.)  DENNIN   V.  POWERS  639 

\  Code  of  Civil  Procedure.  The  actions  referred  to  in  that  subdivision 
are  such  as  were  cognizable  by  a  court  of  chancery  on  December  31, 
1846,  and  did  not  include  an  action  based  on  fraud  to  recover  a  sum 
of  money,  which,  disguise  it  as  you  will,  is  the  gist  of  the  present  ac- 
tion. The  action  is  one  at  law,  and  the  statute  began  to  run  from  the 
date  of  the  purchase  of  the  bonds,  which  was  more  than  six  years  pri- 
or to  the  commencement  of  the  action,  and  the  action  is  therefore  bar- 
red.   Ball  V.  Gerard,  160  App.  Div.  619,  146  N.  Y.  Supp.  81. 

Plaintiff  in  her  complaint  has  carefully  avoided  stating  when  the 
bonds  were  purchased,  and  the  only  allegation  with  reference  to  the 
date  of  the  discovery  of  the  fraud  is  the  indefinite  one  that  it  "was 
subsequent  to  July  1,  1907,"  which  would  bring  it  within  six  years 
prior  to  the  commencement  of  the  action.  The  defendant,  however,  in 
his  answer  alleges  that  all  of  plaintiff's  assignors  purchased  their  bonds 
prior  to  the  31st  day  of  December,  1906,  and  that  the  cause  of  action, 
therefore,  did  not  accrue  within  six  years  prior  to  its  commencement. 
The  plaintiff  in  her  reply  denied  this  allegation,  although  from  her  bill 
of  particulars  it  appears  that  the  latest  of  all  the  dates  upon  which  the 
bonds  were  delivered  to  any  of  her  assignors  is  November  21,  1906. 
A  direct  conflict,  therefore,  appears  between  the  sworn  statement  of 
the  plaintiff  in  her  reply  and  in  her  bill  of  particulars  with  reference 
to  the  time  of  the  purchase  of  the  bonds.  In  such  a  situation,  and  up- 
on a  motion  of  this  character,  the  court  may  examine  the  bill  of  par- 
ticulars for  the  purpose  of  determining  the  truth  or  falsity  of  the 
statement  in  the  reply.  The  practice  on  this  motion  is  analogous  to 
that  on  demurrer,  and  the  sufficiency  of  the  pleadings  may  be  decided. 
Schleissner  v.  Goldsticker,  135  App.  Div.  435,  436,  120  N.  Y.  Supp. 
333.  "The  office  of  a  bill  of  particulars  is  to  amplify  a  pleading,  and 
to  indicate  specifically  the  claim  set  up,  while  its  effect  is  to  restrict 
the  proofs  and  limit  the  demand."  Higenbotam  v.  Green,  25  Hun,  214, 
216;  Arrow  Steamship  Co.  v.  Bennett,  26  N.  Y.  Supp.  948.  It  is 
true  that  for  certain  purposes  a  bill  of  particulars  may  not  be  consid- 
ered (Hoey  V.  Kilduff,  65  Misc.  Rep.  555,  120  N.  Y.  Supp.  971); 
but  on  a  motion  of  this  kind  the  court  is  not  bound  to  sustain  a  plead- 
ing where  it  appears  from  plaintiff's  bill  of  particulars  that  her  reply 
is  false. 

The  defendant  asked  to  have  the  reply  with  respect  to  the  applica- 
bility of  the  statute  of  limitations  stridcen  out  as  false,  but  this  prac- 
tice is  not  necessary.  A  denial  cannot  be  stricken  out  as  false,  but  a 
defense  of  new  matter  may  be  treated  as  sham  and  stricken  out.  Von 
Hagen  v.  Waterbury  Mfg.  Co.,  22  Misc.  Rep.  580,  49  N.  Y.  Supp.  465. 
The  procedure  is  not  entirely  uniform.  Sometimes  the  offending 
pleading  is  stricken  out  as  sham,  and  again  it  has  been  treated  as 
frivolous  and  relief  awarded  accordingly.  Dahlstrom  v.  Gemunder, 
198  N.  Y.  449,  454,  92  N.  E.  106,  19  Ann.  Cas.  771.  Adopting  plain- 
tiff's bill  of  particulars  as  an  amplification  of  the  complaint,  and  ac- 
cepting the  time  stated  therein  of  the  purchase  and  delivery  of  the 
bonds  plaintiff's  causes  of  action  are  barred  by  the  statute  of  limita- 
tions. 

[3]  3.  Even  if  the  action  be  considered  as  properly  brought  in  equi- 
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ty,  the  lime  which  has  elapsed  since  the  discovery  of  the  fraud  should 
defeat  the  plaintiff  on  the  ground  of  laches.  The  plaintiff  alleges  in 
her  complaint  that  the  discovery  of  the  fraud  was  subsequent  to  July 
1,  1907,  and  in  her  reply  says  that  she  did  not  discover  the  facts  con- 
stituting the  fraud  at  any  time  prior  to  a  time  in  each  instance  which 
was  less  than  six  calendar  years  from  the  time  when  the  action  was 
instituted ;  but  in  her  bill  of  particulars  it  appears  that  the  discovery 
of  the  fraud  was  four  or  five  years  prior  to  the  commencement  of  the 
action,  while  it  appears  from  the  complaint  that  on  March  11,  1908, 
the  sum  of  $15.16  was  paid  on  each  bond  as  a  pro  rata  share  of  the 
net  proceeds  of  a  sale  under  a  foreclosure  of  the  mortgage  given  to 
secure  the  bonds. 

The  complaint  and  the  reply  do  not  conform  to  the  requirements  of 
pleadings  where  a  rescission  in  equity  is  sought.  In  such  an  action 
the  party  must  allege  when  and  how  knowledge  of  the  alleged  fraud 
was  obtained,  in  order  that  the  court  may  determine  whether  reason- 
able effort  has  been  made  to  ascertain  the  facts,  and  must  distinctly 
aver  when  the  fraud  was  discovered,  and  how  discovered,  so  that  the 
court  may  clearly  see  whether  by  the  exercise  of  ordinary  diligence 
the  discovery  might  not  have  been  before  made.  Hardt  v.  Heidweyer, 
152  U.  S.  547,  558,  14  Sup.  Ct  671,  38  L.  Ed.  54«.  The  reason  for 
this  rule  is  that,  if  diligence  has  not  been  exercised  in  the  discovery  of 
the  alleged  fraud  and  in  the  assertion  of  the  right  to  rescind  on  account 
thereof,  the  plaintiff  must  fail  in  equity  on  account  of  laches.  Id.,  152 
U.  S.  559,  14  Sup.  Ct.  671,  38  L.  Ed.  548.  An  offer  to  return  the 
bonds  promptly  upon  a  discovery  of  the  falsity  of  the  representations 
was  one  of  the  elements  of  plaintiff's  cause  of  action.  Canadian  Agen- 
cy, Ltd.,  V.  Assets  R.  Co.,  No.  1,  165  App.  Div.  96,  102,  150  N.  Y. 
Supp.  758. 

The  provisions  of  the  Code  of  Civil  Procedure  relating  to  this  mo- 
tion (section  547)  contain  no  restrictions  upon  the  court  in  the  consid- 
eration of  the  bill  of  particulars,  and  it  would  be  a  technical  practice 
to  require  the  court  to  confine  itself  to  general  and  insufficient  allega- 
tions in  the  complaint,  in  the  face  of  the  definite  informati(Ki  in  the 
bill  of  particulars  showing  that  the  plaintiff  has  unreasonably  delayed 
the  institution  of  this  action  until  after  the  statute  of  limitations  has 
run  against  the  claim  at  law.  When  a  right  to  rescind  is  claimed,  it 
must  be  promptly  exercised,  and  any  substantial  delay  may  amount  to 
such  an  affirmance  or  waiver  as  to  destroy  the  right  to  rescind.  A  delay 
of  four  or  five  years  after  the  discovery  of  the  alleged  fraud  is  so  un- 
reasonable a  time  as  to  preclude  the  plaintiff  from  recovering,  even 
if  the  action  be  treated  as  one  in  equity.  Baird  v.  Mayor,  etc.,  of  New 
York,  96  N.  Y.  567;  Anderson  v.  Smitley  No.  1,  141  App.  Div.  421, 
126  N.  Y.  Supp.  25;  Davis  v.  Levering,  168  App.  Div.  78,  153  N.  Y. 
Supp.  772;  33  L.  R.  A.  724,  note. 

[4]  4.  But  not  only  have  plaintiff's  assignors  forfeited  their  right 
to  maintain  this  action  by  their  failure  to  promptly  disaffirm  the  trans- 
action upon  the  discovery  of  the  alleged  fraud,  but  by  affirmative  ac- 
tion, particularly  in  assigning  their  bonds  to  the  plaintiff,  they  have 
put  themselves  in  a  position  where  they  cannot  ask  for  a  rescission. 
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The  retention  of  the  bonds  after  the  discovery  of  the  alleged  fraud 
constitutes  an  affirmance  on  the  part  of  plaintiff's  assignors  which  bars 
a  recovery.  It  was  their  duty  upon  the  discovery  of  the  alleged  fraud 
promptly  to  disaffirm  the  transaction,  and  a  failure  to  do  so  is  fatal  to 
a  recovery  in  equity.  When  a  fraud  has  been  perpetrated,  a  party 
cannot  accept  the  benefits  of  the  transaction  by  retaining  possession 
of  the  property,  but  must  rescind  promptly,  so  that  the  other  party 
may  be  advised  and  act  accordingly.  Not  only  were  plaintiff's  as- 
signors guilty  of  laches  in  delaying  their  action  for  four  or  five  years 
after  the  discovery  of  the  fraud  but  by  the  retention  of  the  bonds  and 
the  consequent  dday^  and  by  the  assignment  of  the  bonds  to  plaintiff, 
they  have  affirmed  the  transaction  and  thereby  deprived  themselves  of 
the  right  to  equitable  relief.  Schiffer  v.  Dietz,  83  N.  Y.  300,  308; 
Pryor  v.  Foster,  130  N.  Y.  171,  175,  29  N.  E.  123. 

[5]  5.  The  defendant  further  claims  that  the  plaintiff  has  no  stand- 
ing in  court  because  the  cause  of  action  of  her  assignors  was  not  as- 
signable. Whatever  may  have  been  the  rule  under  the  common  law, 
the  question  of  assignability  in  this  state  is  to  be  determined  by  refer- 
ence to  the  statutes  regulating  the  matter.  The  decisions  as  to  assign- 
ability, based  upon  the  test  of  the  survival  of  a  cause  of  action,  have 
been  impaired  by  the  adoption  of  the  provisions  found  in  the  Decedent 
Estate  Law  (section  120)  and  the  Personal  Property  Law  (section  41). 
Keeler  v.  Dunham,  114  App.  Div.  94,  97,  99  N.  Y.  Supp.  669.  Under 
the  provisions  of  the  Decedent  Estate  Law,  an  action  for  fraud  and 
deceit  in  the  sale  of  tobacco  survives  the  death  of  the  defendant  (May- 
er V.  Ertheiler,  144  App.  Div.  158,  128  N.  Y.  Supp.  807),  being  a 
wrong  done  to  the  property,  rights,  or  interests  of  another  rather  than 
a  personal  injury.  Under  the  provisions  of  the  Personal  Property  Law, 
any  claim  or  demand  may  be  transferred,  except  where  it  is  to  recover 
damages  for  a  personal  injury,  or  for  a  breach  of  promise  to  niarrv,  or 
is  expressly  forbidden  by  statute,  or  contravenes  public  policy.  There 
are  other  exceptions  in  the  statute,  but  they  clearly  have  no  relevan- 
cy in  this  discussion. 

The  claim  at  bar  is  not  one  of  the  excepted  causes  of  action  referred 
to,  is  not  forbidden  by  statute,  does  not  contravene  public  policy,  and 
is  therefore  assignable.  The  definition  of  personal  injury  does  not 
include  a  cause  of  action  like  the  present  one.  Code  of  Civil  Pro- 
cedure, §  3343,  subd.  9.  An  action  for  fraudulent  representations  by 
which  the  indorsement  of  a  note  was  secured  has  been  held  to  be  as- 
signable. George  v.  Murray,  87  Misc.  Rep.  175,  149  N.  Y.  Supp.  503. 
Likewise  an  action  for  false  representation  in  the  sale  of  bonds  has 
been  held  to  be  assignable  by  an  administrator.  Wickham  v,  Roberts, 
112  App.  Div.  742,  98  N.  Y.  Supp.  1092.  Thus  it  has  been  held  that 
several  persons  who  have  been  defrauded  by  false  representations  in 
the  sale  of  stock  may  assign  their  claims  to  one  of  their  number  for 
the  purpose  of  bringing  suit.  Benedict  v.  Guardian  Trust  Co.,  91 
App.  Div.  103,  86  N.  Y.  Supp.  370.  In  the  case  at  bar  the  complaint 
alleges  that  the  claims  were  duly  assigned  to  the  plaintiff  before  the 
commencement  of  the  action  and  that  she  is  now  the  holder  and  owner 
thereof.  It  seems  to  me  that  this  allegation  and  the  decisions  above 
160N.Y.S.- 
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referred  to  establish  the  right  of  the  plaintiff  to  institute  the  action,  un- 
less the  agreement  with  her  counsel  is  champertous  and  void.  Richard- 
son V.  Mead,  27  Barb.  178;  Allen  v.  Brown,  51  Barb.  86. 

[6]  6.  The  claim  that  the  agreement  between  plaintiff's  assignors 
and  their  original  attorney  is  champertous  and  void  is  also  untenable. 
The  common-law  doctrine  relating  to  champerty  and  maintenance  no 
longer  exists  in  this  state  (Sedgwick  v.  Stanton,  14  N.  Y.  289),  and 
the  subject  is  now  regulated  by  section  274  of  the  Penal  Law,  formerly 
sections  73,  74,  and  75  of  the  Code  of  Civil  Procedure  (Irwin  v.  Curie, 
171  N.  Y.  409,  411,  64  N.  E.  161,  58  L.  R.  A.  830;  Matter  of  Fitzsim- 
ons,  174  N.  Y.  15,  21,  66  N.  E.  554).  As  these  provisions  have  been 
construed,  the  attorney's  agreement  is  not  champertous.  Browning  v. 
Marvin,  100  N.  Y.  144,  2  N.  E.  635 ;  Matter  of  Clark,  184  N.  Y.  222, 
77  N.  E.  1 ;  Ransom  v.  Cutting,  188  N.  Y.  447,  81  N.  E.  324;  Weeks 
V.  Gattell,  125  App.  Div.  402,  109  N.  Y.  Supp.  977,  According  to  these 
cases  an  attorney  may  agree  to  receive  as  his  compensation  and  for  ex- 
penses incurred  a  percentage  of  the  recovery  in  an  action.  He  may  not 
offer  or  give  any  valuable  consideration  for  his  retainer,  and  his  con- 
tract of  employment  must  not  tend  to  encourage,  instigate,  or  promote 
ill  feeling  and  strife,  by  securing  the  ownership  or  control  of  a  demand 
of  any  kind  for  the  purpose  of  bringing  an  action  thereon.  Ransom 
V.  Cutting,  188  N.  Y.  447,  452,  81  N.  E.  324;  Fowler  v.  Callan,  102  N. 
Y.  395,  398,  7  N.  E.  169. 

In  the  case  at  bar  the  attorney's  agreement  provided  that  he  should 
have  for  his  compensation  25  per  cent,  of  the  amount  recovered,  to- 
gether with  the  taxable  costs,  and  that  he  should  pay  the  actual  ex- 
penses, witness  fees,  or  disbtirsements,  which  were  to  be  paid  out  of 
a  fund  contributed  by  plaintiff's  assignors.  It  also  provides,  in  addi- 
tion to  the  foregoing,  for  payment  to  another  for  assistance  rendered 
of  10  per  cent,  of  all  sums  received  by  the  attorney.  A  lien  upon  the 
causes  of  action  is  provided  for,  and  also  an  assignment  of  an  inter- 
est in  the  claim.  The  assignment  is  intended  as  security  for  the  pay- 
ment of  the  amount  stipulated,  and  is  not  an  absolute  assignment,  so 
as  to  make  the  attorney  and  his  assistant  necessary  parties  plaintiff. 
There  is  nothing  in  this  agreement  which  violates  the  statutes  of  the 
state  relating  to  champerty  as  they  have  been  construed  by  the  courts. 

Facts  do  not  appear  which  make  out  a  cause  of  action,  either  in  law 
or  equity,  and  the  defendant  is  entitled  to  judgment  upon  the  pleadings. 


(96  Misc.  Rep.  476) 

WEAVER  v.  WEAVER. 

(Supreme  Court,  Special  Term,  Monroe  County.    August  3,  1916.) 

(Syllabus  hy  the  Court.) 

L  DivoECE  ^ss»327 — Judgment — Effect — ^Appeabancx. 

A  Judgment  of  divorce,  rendered  upon  substituted  service  upon  a  non- 
resident defendant,  is  not  changed  so  as  to  give  it  the  effect  of  a  Judg- 
ment rendered  upon  personal  service  or  personal  appearance  before  Judg- 
ment by  a  motion  by  the  nonresident  to  vacate  and  to  set  aside  the  Judg- 
ment for  irregularities  and  defects  in  the  Judgment  for  want  of  Jurlsdic- 
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tlon  and  for  leave  to  plead  npon  the  merits,  when  the  motion  Is  Ranted 
and  the  defendant  then  demurs  to  the  complaint  but  subsequently  the  or- 
der vacating  and  setting  aside  the  judgment  Is  reversed. 

[Ed.  Note.— Foif  other  cases,  see  Divorce,  Cent  Dig.  {§  831-834 ;  Dea 
Dig.  <S=»327.] 

2.  Appeabange   ^=»8(8) — Gei^ebal   Appeabancb— Motion  to   Vacate  Judg- 

ICENT. 

A  motion  by  a  nonresident  defendant  to  vacate  and  set  aside  a  Judg- 
ment, taken  by  defendant  on  the  ground  of  irregularities  and  defects  in 
the  procedure  leading  up  to  the  Judgment,  want  of  Jurisdiction,  and  for 
leave  to  plead  upon  the  merits,  amounts  to  an  appearance  in  the  action 
and  to  a  submission  of  the  person  of  the  defendant  to  the  Jurisdiction  of 
the  court  for  the  purposes  of  subsequent  proceedings. 

[Ed.  Note. — For  other  cases,  see  Appearance,  Cent.  Dig.  J  41 ;  Dec.  Dig. 
«&=>8(8).] 

3.  DivoBGE  ^=:»327 — FoBEiQN  DivoBCE — Opebation  and  Effect. 

A  decision  of  the  court  on  such  a  motion  validates  the  original  Judg- 
ment, but  does  not  give  it  the  effect  of  a  Judgment  rendered  upon  per- 
sonal service  or  personal  appeanince  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  (S  831-834;  Dec 
Dig.  <e=»327.] 

4.  DivoBCE   ^s»827— Fobbign   Divobob— Eftbct— Sbpabatb   Maintenance— 

Tempobaby  Ajcimont. 

An  order  for  temporary  alimony,  made  in  an  action  for  separation  pend- 
ing in  New  York  state,  will  not  be  vacated  on  the  ground  that  a  Judg- 
ment of  divorce  in  New  Mexico  between  the  same  parties  is  a  bar  to  the 
prosecution  of  the  separation  action,  where  the  latter  court  did  not  have 
Jurisdiction  of  the  pers<m  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §8  831-834;  Dec. 
Dig.  «=>327.] 

Action  by  Alice  M.  Weaver  against  Simon  L.  Weaver.  Motion  to 
vacate  order  allowing  temporary  alimony  denied. 

John  Van  Voorhis'  Sons,  of  Rochester,  for  the  motion. 
Hugh  Maguire,  of  Rochester,  opposed. 

RODENBECK,  J.  This  is  a  motion  to  modify  an  order  made  in 
an  action  for  separation  grantifag  an  allowance  for  alimony  to  the 
defendant.  The  motion  is  based  upon  the  ground  that  since  the  com- 
mencement of  the  action  the  plaintiff  has  obtained  a  divorce  from  the 
defendant  in  the  state  of  New  Mexico.  The  merits  of  this  position 
depend  upon  the  validity  of  the  New  Mexico  divorce.  If  it  is  binding 
in  this  state  the  order  for  alimony  should  be  vacated. 

[1-4]  The  courts  of  this  state  may  inquire  into  the  validity  of  the 
judgment  of  another  state  as  to  jurisdiction  (Andrews  v.  Andrews, 
188  U.  S.  14,  23  Sup.  Ct.  237,  47  L.  Ed.  366;  Hunt  v.  Hunt,  72  N. 
Y.  217,  28  Am.  Rep.  129),  and  the  effect  of  the  judgment  in  this  state 
depends  upon  whetiier  or  not  the  foreign  court  has  jurisdiction  of  the 
person  of  the  defendant.  Jurisdiction  of  the  subject-matter  in  this 
case  appears  from  the  record.  The  defendant,  however,  was  served 
by  publication  which  did  not  operate  to  give  the  New  Mexico  courts 
jurisdiction  of  the  person  of  the  defendant.  But  after  the  rendition 
of  the  judgm-ent  she  moved  to  vacate  it  for  want  of  jurisdiction,  and 
also  offered  to  submit  her  defense  upon  the  merits.     The  judgment 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Upon  her  motion  was  vacated,  and  she  then  demurred  to  the  com- 
plaint. An  appeal,  however,  was  taken  to  the  Supreme  Court,  and  that 
court  reversed  the  order  of  the  court  below  vacating  and  setting  aside 
the  judgment,  and  held  that  the  service  made  upon  the  defendant  was 
regular,  but  that  the  defendant  was  late  in  making  her  motion. 

The  New  Mexico  court  in  its  opinion  said  that  by  her  appearance 
she  had  precluded  herself  from  claiming  that  the  judgment  was  void 
for  want  of  jurisdiction  of  her  person,  and  that  she  had  in  effect  con- 
sented that  the  court  have  jurisdiction  of  the  case.  The  effect  of  her 
application  to  set  aside  the  judgment  was  to  confer  jurisdiction  upon 
the  court  to  review  the  judgment,  and  the  decision  of  the  court  upon 
her  motion  validated  the  judgment.  The  defendant  was  bound  by 
the  judgment  which  had  been  rendered  previously,  and  was  validated 
upon  her  motion  to  vacate  and  set  it  aside.  The  judgment  validated, 
however,  was  not  a  judgment  upon  personal  service,  but  was  a  judg- 
ment rendered  upon  service  by  publication.  This  was  the  judgment 
that  was  validated. 

The  effect  of  the  decision  of  the  court  was  to  validate  the  judgment 
which  had  been  entered  upon  substituted  service,  but  the  appearance 
of  the  defendant  for  the  purpose  of  moving  to  set  aside  the  judgment 
did  not  have  a  retrospective  effect  so  as  to  give  the  judgment  the  ef- 
fect of  a  judgment  rendered  upon  her  personal  appearance.  Nor  did 
the  decision  of  the  court  have  that  effect.  It  merely  confirmed  the 
judgment  that  had  been  rendered,  and  did  not  change  it  from  a  judg- 
ment rendered  upon  substituted  service  to  a  judgment  rendered  upon 
personal  service.    The  effect  of  the  two  judgments  is  quite  different. 

It  would  be  unwise  to  hold  that  a  nonresident  may  not  attack  a  judg- 
ment rendered  against  her  in  another  state  without  thereby  subjecting 
herself  to  the  liability  of  a  personal  judgment  in  a  case  where  prop- 
erty is  attached,  or  in  case  of  an  action  for  divorce  to  the  danger  of 
changing  the  judgment  from  one  which  is  effective  only  within  the 
state  to  one  binding  in  the  state  of  the  defendant's  residence.  A  mo- 
tion amounting  to  a  general  appearance  after  judgment  may  have  the 
effect  of  correcting  defects  in  the  proceedings  leading  up  to  a  judgment, 
but  cannot  confer  jurisdiction  upon  the  court,  either  over  the  subject- 
matter  of  the  litigation  or  the  person  involved,  if  such  jurisdiction  did 
not  exist  when  the  action  was  instituted  and  the  judgment  rendered. 
Mayfield  v.  Bennett,  48  Iowa,  194. 

I  have  examined  many  of  the  authorities  in  other  states,  and  find 
that  they  are  not  in  accord  upon  the  question  as  to  the  effect  of  a  mo- 
tion made  to  set  aside  a  judgment  for  defects  and  irregularities  in  the 
procedure,  or  for  want  of  proper  service  of  process,  or  for  absence  of 
jurisdiction  over  the  defendant  (American  Digest,  Century  Edition, 
vol.  3,  p.  3063;  Decennial  Edition,  vol.  2,  p.  980),  but  I  find  no  case 
holding  that  a  personal  liability  can  be  created  or  the  territorial  effect 
of  the  judgment  can  be  increased  by  such  a  motion  or  by  the  general 
appearance  of  the  defendant  after  judgment. 

The  New  Mexico  statutes  provide  that  a  civil  action  is  commenced 
by  the  filing  of  a  complaint,  and  that  within  a  year  after  tiie  complaint 
is  filed  the  defendant  may  waive  the  issuance  of  a  summons  in  writ- 
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ing,  or  by  appearing  and  answering  or  demurring.  Section  4089. 
When  substituted  service  is  made  the  defendant  is  required  to  appear 
within  20  days  after  the  completion  thereof.  Section  4099.  In  this 
state  the  Code  of  Civil  Procedure  provides  that  the  defendant's  ap- 
pearance— 

"most  be  made  by  serrlng  upon  tlie  plaintUTs  attorn^,  within  twenty  days 
after  serrloe  of  the  summons,  exclusiye  of  the  day  of  service,  a  notice  of  ap- 
pearance, or  a  copy  of  the  demurrer  or  of  the  answer."    Section  421. 

No  other  method  of  appearance  is  provided  for  in  this  state.  Un- 
der this  language  and  the  provisions  of  local  statutes  regulating  the 
procedure  in  certain  inferior  courts  it  has  been  held  that  a  motion  by 
a  defendant  to  vacate  a  judgment  does  not  cure  a  want  of  proper  serv- 
ice. Bell  V.  Good  (City  Ct.  G.  T.)  19  N.  Y.  Supp.  693 ;  Mehrbach  v. 
Partridge,  9  Misc.  Rep.  209,  29  N.  Y.  Supp.  681.  It  has  also  been 
held  that  the  appearance  of  a  defendant  for  the  purpose  of  appealing 
from  a  default  judgment  gave  the  trial  court  no  jurisdiction  over  the 
defendant.  Jacobs  v.  Atlas  Const.  Co.  (Sup.)  119  N.  Y.  Supp.  168. 
The  appearance  of  a  defendant,  resident  or  nonresident,  in  an  action 
before  judgment,  is,  of  course,  readily  distinguishable  from  his  ap- 
pearance after  judgment  for  the  purpose  of  questioning  the  jurisdic- 
tion of  the  court  or  irregularities  and  defects  in  the  proceedings  lead- 
ing up  to  the  judgment.  Where  a  nonresident  whose  property  has 
been  attached  appears  in  an  action  before  judgment  for  the  purpose 
of  determining  the  validity  of  the  attachment,  his  appearance  confers 
jurisdiction  upon  the  court  to  render  a  personal  judgment.  Olcott  v. 
Maclean,  73  N.  Y.  223.  In  an  action  for  divorce  upon  substituted  serv- 
ice, where  the  defendant  subsequently  files  an  answer,  he  thereby  sub- 
mits himself  to  the  jurisdiction  of  the  foreign  state,  and  the  judgment 
rendered  thereafter  becomes  binding  upon  him.  Jones  v.  Jones,  108 
N.  Y.  415,  IS  N.  E.  707,  2  Am.  St.  Rep.  447.  An  insufficient  service 
is  not  waived  by  answering  after  the  question  of  want  of  service  has 
been  raised  by  motion.  Harkness  v.  Hyde,  98  U.  S.  476,  25  L.  Ed. 
237.  Setting  up  a  counterclaim  by  a  nonresident  amounts  to  a  sub- 
mission to  jurisdiction.  Merchants'  Heat  &  Light  Co.  v.  Clow  &  Sons, 
204  U.  S.  286,  27  Sup.  Ct.  285,  51  L.  Ed.  488.  Where  property  of  a 
nonresident  is  attached  he  may  appear  specially  to  contest  the  attach- 
ment, and  thereby  does  not  submit  his  person  to  the  jurisdiction  of  the 
court.  Davis  v.  C,  C,  C.  &  St.  L.  Ry.,  217  U.  S.  157,  30  Sup.  Ct. 
463,  54  L.  Ed.  708,  27  L.  R.  A.  (N.  S.)  823,  18  Ann.  Cas.  907.  Other 
cases  might  be  cited  where  a  judgment  has  been  held  to  be  binding 
upon  a  nonresident  where  he  appeared  and  the  issues  were  tried,  but 
they  are  not  an  authority  to  uphold  the  validity  in  this  state  of  a  judg- 
ment obtained  upon  substituted  service  where  the  defendant  after 
judgment  moved  to  vacate  the  judgment  and  the  judgment  thereafter 
was  declared  valid.  The  motion  in  the  case  at  bar  was  an  appearance 
which  validated  the  judgment  in  New  Mexico,  but  did  not  change  its 
character  from  a  ju<]fement  binding  within  the  state  to  one  eflFectual  in 
this  state* 

The  motion  should  therefore  be  denied,  with  $10  costs. 
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aT4  App.  Dlv.  467) 

In  re  DICKEY'S  WILU 

(Supreme  Court,  Appellate  Division,  Second  Department    July  2S,  1916.) 

Taxation  ^=s>878(1) — ^Transfeb  Tax — Successive  Estates. 

Where  testator  gave  a  sum  to  trustees  for  his  granddaughter,  unused 
income  to  be  accumulated  until  she  was  21,  the  trustees  to  transfer  to 
her  the  accumulated  balance  when  she  reached  21,  she  to  have  the  In- 
come thereof  from  21  to  25,  and  at  that  age  to  receive  the  principal,  such 
granddaughter  had  two  taxable  estates:  First,  the  estate  in  the  income 
and  its  accumulations ;  second,  the  estate  in  the  capital  fund  upon  reach- 
ing 25 — and  was  taxable  on  the  latter  at  the  rate  of  1  per  cent.,  though 
her  defeasible  Ufe  interest  had  been  previously  taxed,  the  transfer  tax 
not  being  on  property,  but  on  the  right  of  succession  or  transfer. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  (  1700;  Dec.  Dig. 
«=»878(1).] 

Appeal  from  Surrogate's  Court,  Suffolk  County. 

In  the  matter  of  the  appraisal  for  taxation  of  the  remainder  interest 
in  a  trust  fund  passing  under  the  will  of  Charles  Denston  Dickey,  de- 
ceased. From  an  order  of  the  Surrogate's  Court  fixing  the  taxable 
value,  the  State  Comptroller  appeals.    Order  reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH  and 
PUTNAM,  JJ. 

William  H.  Robbins,  of  Bay  Shore,  for  appellant  comptroller. 
George  F.  Canfield,  of  New  York  City  (Arthur  B.  Smith,  of  New 
York  City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  By  the  will  of  the  late  Mr.  Dickey,  who  died  in  Au- 
gust, 1897,  $350,000  was  giyen  to  trustees  for  the  benefit  of  his  grand- 
daughter, Sophie  Witherspoon  Townsend.  Until  she  should  be  21,  the 
trustees  were  to  accumulate  for  her  the  unused  income  beyond  that 
deemed  necessary  for  her  support.  On  reaching  21,  the  trustees  were 
to  transfer  to  her  all  such  accumulated  balance.  She  was  to  have  the 
income  of  this  from  the  age  of  21  up  to  25,  and  at  the  age  of  25  she 
was  to  receive  the  principal.  Miss  Townsend  has  now  reached  the  age 
of  25,  and  has  become  entitled  to  this  remainder  interest. 

In  December,  1897,  her  life  interest  on  the  basis  of  mortality  tables 
was  appraised  for  taxation  at  $183,400,  and  the  tax  paid  thereon.  The 
trustees  urge  that  the  value  of  the  remainder  is  the  difference,  name- 
ly, $166,600,  subject  to  a  tax  of  1  per  cent.  The  comptroller  asks  that 
the  full  capital  sum  of  $350,000  be  taxed,  regardless  of  the  prior  ap- 
praisal and  tax  on  the  life  estate.  The  surrogate  rejected  this  conten- 
tion and  appraised  the  remainder  at  only  $166,600.  At  the  time  of  Mr. 
Dickey's  death  the  legacy  came  under  Laws  1897,  c.  284,  §  6,  which 
amended  section  230  of  the  Tax  Law  (Laws  1896,  c.  908)  to  provide : 

"Estates  in  expectancy  which  are  contingent  or  defeasible  shaU  be  ap- 
praised at  their  full,  undiminished  value  when  the  persona  entitled  thereto 
shall  come  into  the  beneficial  enjoyment  or  possession  thereof,  without  diminu- 
tion for  or  ou  account  of  any  yaluation  theretofore  made  of  the  particular 
estates,  for  purposes  of  taxation,  upon  which  said  estates  in  expectancy  may 
have  been  limited."    Laws  of  1897,  p.  154. 

-  —  --.... 
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Had  this  estate  in  remainder  passed  to  another  beneficiary,  such 
outside  remainderman,  on  coming  into  possession  thereof,  would  be 
taxed  upon  the  full  $350,000.  Matter  of  Mason,  120  App.  Div.  738, 
105  N.  Y.  Supp.  667,  affirmed  189  N.  Y.  556,  82  N.  E.  1129. 

In  a  parallel  instance  (Estate  of  Amos  R.  Eno  [N.  Y.  Law  Journal, 
April  25,  1913]),  Surrogate  Cohalan  held  that  the  full  tax  on  the  trust 
fund  of  $500,000  was  payable  by  the  granddaughters  at  arriving  at  the 
age  of  25,  although  they  had  paid  a  prior  tax  on  their  life  interest. 
See  Chrystie  on  Inheritance  Taxation,  p.  820. 

This  granddaughter  had  two  taxable  estates:  (1)  The  estate  in  the 
income,  and  its  accumulations;  (2)  the  estate  in  the  capital  fund  of 
$350,000  upon  reaching  the  age  of  25  years. 

We  have  never  held  that  the  fact  that  trustees  under  a  will  hold  the 
principal,  and  pay  over  the  income,  changed  the  legal  fact  of  a  partic- 
ular estate  with  a  remainder  limited  thereon.  This  tax  is  not  on  prop- 
erty, but  upon  the  right  of  succession  or  transfer. 

A  new  estate  in  fee  has  now  succeeded  to  a  prior  defeasible  interest 
for  the  beneficiary's  life  up  to  the  age  of  25.  Although  both  interests 
successively  vest  in  the  same  person,  we  cannot,  by  construction,  undo 
what  the  Legislature  so  plainly  has  declared. 

I,  therefore,  recommend  that  the  order  of  the  Surrogate's  Court  of 
Suffolk  Covmty  be  reversed,  with  costs,  and  the  endowment  interest  of 
Sophie  Witherspoon  Townsend  be  valued  at  $350,000,  with  a  tax  there- 
on of  $3,500.    AH  concur. 


CM  Misc.  Rep.  247) 

DENNIN  V.  WOODBURY  et  aL 

(Supreme  Court,  Special  Term,  Monroe  County.    July  19,  1916.) 

(Syllabus  hv  the  Court,) 

1.  Equitt  ^=s>71(2) — Lachxs — Bab  of  Relief. 

A  complaint  In  equity  Is  Insufficient,  and  demurrable  on  the  ground  of 
laches,  where  a  lapse  of  four  or  five  years  has  Intervened  after  discov- 
ery In  asserting  a  right  to  rescind  bonds  and  voting  trust  certificates  for 
fraud  and  mlai^epresentatlon,  and  such  laches  will  bar  the  action,  when 
the  laches  are  not  satisfactorily  explained,  and  it  does  not  appear  tnat 
the  right  of  the  defendant  has  not  been  affected  by  the  delay,  and  that 
the  statute  of  limitations  at  law  has  not  run  against  the  claim. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  (  204;  Dec.  Dig. 
«=>71(2).] 

2.  Equity  ^3»46 — Gbounds  of  Jubisdiction — ^Adequate  Remedy  at  Law. 

A  demand  for  rescission,  and  for  an  accounting  and  other  relief  in 
equity,  will  not  sustain  a  complaint,  when  the  allegations  in  the  complaint 
show  that  sudti  relief  is  unnecessary,  and  that  plaintiff  has  an  adequate 
remedy  at  law. 

[Ed.  Note.~For  other  cases,  see  Equity,  Cent  Dig.  JS  151,  152,  157, 
159-163;  Dee.  Dig.  <9=s>46.] 

8.  Assionmewts  ^=»71i— Fbatjd — Effect — ^Ratification. 

An  assignment  of  bonds  and  voting  trust  certificates  for  the  purpose  of 
instituting  an  action  to  set  them  aside  on  the  ground  of  fraud  and  mis- 
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representation  is  snch  an  affirmance  of  the  transajction  by  tbe  assignors 
as  to  bar  an  action  in  equity  by  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent.  Dig.  93  130-133; 
Dec.  Dig.  <5=»71.] 
i.  Equity  ^=>46— Grounds  of  Jubisdiction — Adequate  Rehedt  at  Law. 

Where  the  records  of  the  court  show  that  actions  at  law  have  been 
successfully  maintained  for  fraud  and  deceit,  a  party  Is  required  to  make 
out  a  clear  case  of  equitable  Jurisdiction,  to  sustain  a  complaint  in  equity 
growing  out  of  the  same  transaction,  and  to  satisfy  the  court  that  the 
claim  is  not  stale  and  the  controversy  not  academic. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  {§  151,  152,  157, 15^ 
163;  Dec.  Dig.  «=»46.] 

6.  Action  ^c:>50(6) — ^Joindeb  or  Causes — Intbbbsts  or  Pabties. 

There  is  a  misjoinder  of  causes  of  action,  under  Code  CIt.  Proc.  S  488, 
in  an  action  seeking  to  hold  Joint  tortrfeasors  for  fraud  and  misrepre- 
sentation, where  the  survivors  are  Joined  vrtth  the  representatives  of 
those  deceased. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  U  620,  628,  580,  545; 
Dec.  Dig.  «=»50(6).] 

Action  by  Hannah  C.  Dennin  against  John  C.  Woodbury,  impleaded 
with  others.    Demurrer  to  complaint  sustained. 

This  action  is  brought  by  the  plaintiffs  assignors  to  rescind  for  false  rep- 
resentations, subscriptions  to  bonds  of  the  United  States  Independent  Tele- 
phone Company,  carrying  with  them  certain  voting  trust  certificates  repre- 
senting stock  of  the  company,  and  to  recover  the  amounts  paid  therefor  by 
plaintiff's  assignors.  There  are  46  separate  causes  of  action  enumerated  in 
the  complaint,  each  based  upon  a  separate  purchase,  all  of  which  have  been 
assigned  to  the  plaintiff,  subject  to  retainer  agreements.  The  complaint  is 
based  upon  false  representations  and  fraud  in  the  sale  of  the  bonds,  and  the 
complaint  seeks  to  compel  the  d^endants  to  make  good  to  her  for  the  amounts 
paid  for  the  bonds  in  question.  The  defendant  John  C.  Woodbury  has  de- 
murred to  the  complaint  on  the  grounds  among  others,  that  there  is  an  Im- 
proper Joinder  of  causes  of  action,  and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Arthur  W.  Weil,  of  New  York  City  (Pcrcival  D.  Oviatt,  of  Roches- 
ter, of  counsel),  for  plaintiflF. 

Havens  &  Havens,  of  Rochester  (James  S.  Havens,  of  Rochester, 
of  counsel),  for  defendant  Woodbury. 

RODENBECK,  J.  [2,  4]  The  records  of  this  court  show  that  judg- 
ments have  been  recovered  in  actions  at  law  growing  out  of  the  same 
transactions  upon  which  the  present  complaint  is  based.  Downey  v. 
Finucane,  205  N.  Y.  251,  98  N.  E.  391,  40  L.  R.  A.  (N.  S.)  307;  Lane 
v.  Fenn,  65  Misc.  Rep.  336,  120  N.  Y.  Supp.  237.  It  appears  that 
other  parties  have  found  an  adequate  remedy  at  law  for  relief  from 
transactions  which  the  plaintiff  claims  it  is  necessary  to  resort  to  a 
court  of  equity  to  obtain.  It  is  fundamental  that  no  recourse  to  a 
court  of  equity  will  be  permitted  where  a  party  has  a  full  and  complete 
remedy  at  law. 

On  this  demurrer  to  the  plaintiff's  complaint  the  plaintiff  must  stand 
or  fall  upon  the  allegations  contained  in  the  complaint,  and  cannot  rest 
her  right  to  relief  in  equity  merely  upon  the  demand  for  equitable 
relief.    O'Brien  v.  Fitzgerald,  143  N.  Y.  377,  381,  38  N.  E.  371.    If 
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the  allegations  in  the  complaint  are  as  consistent  with  a  remedy  at 
law  as  with  one  in  equity,  the  demurrer  must  be  sustained,  notwith- 
standing that  the  plaintiff  has  demanded  equitable  relief.  Bell  v. 
Merrifield,  109  N.  Y.  202,  16  N.  E.  55,  4  Am.  St.  Rep.  436;  Schank 
V.  Schuchman,  212  N.  Y.  352,  106  N.  E.  127. 

The  evil  of  shifting  the  trial  of  the  transactions  set  forth  in  the 
complaint,  without  peculiar  and  sufficient  reasons,  from  a  court  of 
law  to  a  court  of  equity,  lies  in  tiie  fact  that  thereby  the  defendants 
will  be  deprived  of  their  constitutional  right  to  a  junr  trial.  This  will 
not  be  tolerated.  Libmann  v.  Manhattan  Ry*  Co,,  59  Hun,  428,  430, 
13  N.  Y.  Supp.  378.  It  is  not  alone  the  form  of  the  reUef  asked  for 
that  serves  to  distinguish  an  equitable  from  a  legal  cause  of  action, 
but  also  the  form  of  trial ;  and  if  the  cause  of  action  is  essentially  one 
in  which  the  defendants  are  entitled  to  a  jury  trial,  they  cannot  be 
deprived  of  it  by  giving  the  cause  of  action  the  form  and  semblance 
of  one  in  equity.    Reubens  v.  Joel,  13  N.  Y.  488,  493. 

[1,3]  The  complaint  does  not  state  facts  justifying  a  resort  to 
equity.  There  are  no  facts  alleged  which  bring  the  case  peculiarly 
within  the  jurisdiction  of  equity.  The  gist  of  the  action  is  one  for 
rescission,  without  which  the  plaintiff  has  no  standing  in  equity.  If 
the  subscriptions  are  not  to  be  rescinded,  her  action  is  one  at  law. 
No  rescission  will  be  directed,  where  it  does  not  appear  that  such 
relief  is  necessary.  No  such  allegations  appear  in  the  complaint.  Nor 
is  any  necessity  for  an  accounting  shown.  If  the  subscriptions  are 
rescinded,  no  accounting  will  be  required.  There  is  an  allegation 
that  the  voting  trust  certificates  accompanied  the  bonds,  but  there  is 
no  allegation  that  any  liability  rests  upon  the  plaintiff  by  reason  of 
the  ownership  of  these  certificates.  No  liability,  of  course,  rests  upon 
her  as  a  result  of  the  ownership  of  the  bonds.  The  only  reason  for 
demanding  a  rescission  is  to  put  the  demand  in  the  form  of  equitable 
relief.  Leaving  out  the  demand  for  relief,  the  complaint  might  serve 
for  an  action  at  law  for  damages  for  fraud  and  deceit.  There  is  no 
allegation  of  the  necessity  for  avoidance  of  a  multiplicity  of  suits,  and, 
if  there  were,  the  facts  do  not  bring  the  case  within  that  branch  of 
equity  jurisdiction.  Marsh  v.  Kaye,  168  N.  Y.  196,  201,  61  N.  E. 
177;  Prospect  Park  &  Coney  Island  R.  R.  Co.  v.  Morey,  155  App.  Div. 
347,  352,  140  N.  Y.  Supp.  380.  Avoidance  of  multiplicity  of  suits 
will  not  prevail  against  defendant's  right  to  a  jury  trial,  Rogers  v. 
Boston  Club,  205  Mass.  261,  91  N.  E.  321,  28  L.  R.  A.  (N.  S.)  743; 
Marsh  v.  Kaye,  168  N.  Y.  196,  61  N.  E.  177.  There  is  no  fiduciary 
relationship  to  establish,  and  no  necessity  for  resort  to  equity  to  reach 
the  funds  in  the  hands  of  the  Duffy  testamentary  trustees,  any  more 
than  there  is  to  reach  the  funds  in  the  hands  of  the  executors.  In- 
deed, the  testamentary  trustees  of  Walter  B.  Duffy  are  also  described 
as  his  executors.  The  claim  against  the  Ehiffy  legatees  should  not 
operate  to  deprive  this  defendant  of  his  right  to  a  jury  trial. 

The  date  of  the  prospectus  and  advertisement  attached  to  the  com- 
plaint as  exhibits  is  October  7,  1905,  and  the  date  of  the  summons  is 
April  3,  1913 ;  but  nowhere  is  there  an  allegation  in  the  complaint  as 
to  the  date  when  the  bonds  were  subscribed  for,  purchased,  or  de- 
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livered.  So  far  as  the  complaint  shows,  the  statute  of  limitations 
has  run  against  any  legal  claim  of  plaintiff.  An  allegation  that  it  has 
not  run  is  necessary,  as  it  would  be  anomalous  to  allow  her  to  resort 
to  equity,  if  her  remedy  at  law  has  lapsed.  National  Bank  v.  Bussing, 
147  N.  Y.  665,  672,  42  N.  E.  345 ;  Borst  v.  Corey,  15  N.  Y.  505,  510. 
The  complaint  contains  no  allegation  as  to  when  the  alleged  fraud 
was  discovered;  the  only  statement  being  that  "it  was  subsequent  to 
July  1,  1907."  This  indefinite  allegation  is  not  sufficient.  The  com- 
plaint should  allege  when  and  how  knowledge  of  the  alleged  fraud 
was  obtained,  in  order  that  the  court  may  determine  whether  reasona- 
ble effort  has  been  made  to  ascertain  the  facts,  and  more  distinctly  aver 
when  the  fraud  was  discovered,  and  how  discovered,  so  that  the  court 
may  see  whether  or  not,  by  the  exercise  of  ordinary  diligence,  the  dis- 
covery might  not  have  been  made  before.  Hardt  v.  Heidweyer,  152 
U.  S.  547,  558,  14  Sup.  Ct.  671,  38  L.  Ed.  548.  The  reason  for  this 
rule  is  that,  if  diligence  has  not  been  exercised  in  the  discovery  of  the 
alleged  fraud  and  in  the  assertion  of  the  right  to  rescind  on  account 
thereof,  the  plaintiff  must  fail  in  equity  on  account  of  laches. 

An  offer  to  return  the  bonds  promptly  upon  the  discovery  of  the 
falsity  of  the  representations  is  an  element  of  plaintiff's  cause  of  ac- 
tion. Canadian  Agency,  Ltd.,  v.  Assets  R.  Co.  No.  1,  165  App.  Div. 
96,  150  N.  Y.  Supp.  758.  Where  the  complaint  is  as  indefinite  as  it 
is  in  this  case  with  reference  to  the  discovery  of  the  alleged  fraud, 
the  court  may  well  hold  it  to  be  insufficient  and  demurrable  on  the 
ground  of  laches.  The  statement  that  the  distovery  of  the  falsity  of 
Sie  representations  was  made  subsequent  to  July  1,  1907,  may  mean 
that  such  discovery  was  made  on  the  2d  day  of  July  of  that  year, 
so  that  it  is  possible  that  nearly  six  years  have  expired  since  the  dis- 
covery of  the  fraud.  Not  only  have  plaintiff's  assignors  been  guilty 
of  laches,  but  they  have  affirmed  the  transaction  complained  of  by  their 
assignment  to  plaintiff.  She  cannot  ask  to  rescind  after  affirmance 
by  her  assignors.  Schiffer  v.  Dietz,  83  N.  Y.  300,  308;  Pryor  v.  Fos- 
ter, 130  N.  Y.  171,  175,  29  N.  E.  123. 

[6]  The  plaintiff  has  not  brought  her  case  within  any  of  the  recog- 
nized heads  of  equitable  relief,  but,  on  the  contrary,  it  appears  that 
she  has  a  full  and  complete  remedy  at  law ;  but,  if  the  complaint  be 
treated  as  stating  a  cause  of  action  at  law,  the  demurrer  must  be  sus- 
tained, because  causes  of  action  have  been  improperly  united.  Dennin 
v.  Wood,  212  N.  Y.  602,  106  N.  E.  1032. 

The  complaint,  therefore,  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  causes  of  action  have  been  improperly  united,  and 
the  demurrer  must  be  sustained,  with  costs. 
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(174  App.  Dlt.  724) 

HANMBR  et  al.  v.  WELLS  FARGO  &  CO.  EXPRESS. 

(Supreme  Court,  Appellate  Diyislou,  Fourth  Department.    April  19,  1916.) 

REWABDS  €=>11 — ^WHO  mat  REGEITB — ^POLICKUBN — ^**PUBLIO  POLIOT." 

Irrespective  of  the  application  of  Penal  Law  (ConsoL  Laws,  c.  40)  | 
1826,  making  It  a  felony  for  a  public  officer  to  receive  a  gratuity  or  re- 
ward for  performing  his  duty  as  such,  police  officers  cannot  validly  claim 
a  reward  from  an  express  company  under  its  standing  offer  of  $300  for 
arrest  and  conviction  of  any  person  robbing  it,  although  such  offer  did 
not  except  police  officers,  and  although,  with  the  thought  of  the  reward 
in  their  minds,  on  their  own  initiative,  and  while  not  on  duty,  they  have 
arrested  such  robber  and  he  has  been  convicted ;  such  arrest  being  in  the 
discharge  of  their  official  duty. 

[Ed.  Note.— For  other  cases,  see  Rewards,  Cent  Dig.  {S  14, 15;  Dec.  Dig. 

«&=>11.] 

Merrell,  J.,  dissenting. 

Appeal  from  Steuben  County  Court. 

Action  by  Charles  G.  Hanmer  and  Raymond  H.  Brooder  against 
the  Wells  Fargo  &  Co.  Express.  From  a  judgment  of  the  County 
Court  of  Steuben  County,  affirming  a  judgment  of  the  Corning  Ci^ 
Court  for  plaintiifs,  defendant  appeals.  Reversed,  and  plaintiifs'  com- 
plaint dismissed. 

The  following  is  the  opinion  of  Cheney,  J.,  in  the  County  Court : 

This  appeal  is  taken  from  the  judgment  rendered  in  Coming  City  Ck>urt  in 
f^Tor  of  the  respondents  for  $316.20  damages  and  $21  cost»  amounting  in  all 
to  $337.20. 

The  facts  in  this  case  are  practically  undisputed. 

The  defendant  is  an  express  company,  engaged  in  the  general  express  busi- 
ness transporting  property  for  hire  over  and  through  many  states  of  the 
United  States  and  In  particular  within  the  state  of  New  York,  and  over  and 
upon  lines  of  the  Erie  Bailroad  Ck)mpany  and  during  all  of  the  times  men- 
tioned in  the  complaint  had  an  office  for  the  general  transaction  of  business 
at  the  city  of  Coming,  N.  Y. 

That  prior  to  the  commission  of  the  crime  hereinafter  referred  to  said  de- 
fendant hajd  made  and  caused  to  be  generally  advertised  and  posted  at  its 
various  express  offices  and  particularly  had  advertised  and  posted  in  the  city 
of  Corning  a  notice  of  a  standing  reward.  That  said  offer  of  reward  so  far 
as  the  same  applies  to  this  action  was  as  follows: 

"Reward. 

''$300.00  Standing  Reward. 

"Highway  Robbery. 

"This  company  will  pay  $300.00  reward  for  the  arrest  and  conviction  for 
felony  of  each  person  guilty  of  robbery  wherein  property  In  its  custody  Is 
taken  by  force  from  any  driver,  messenger  or  other  person  in  its  employ. 
One  reward  only  will  be  paid  for  the  arrest  and  conviction  of  each  person. 
This  is  in  addition  to  any  reward  offered  by  the  public  authorities." 

On  the  23d  of  Febmary,  1914,  and  while  the  said  standing  reward  was  in 
full  force  and  effect,  Harry  Edwards,  one  of  the  defendant's  employes  at  the 
city  of  Corning,  N.  Y.,  was  murdered  bjr  David  Dunn  at  the  defendant's  of- 
fice in  the  city  of  Corning,  N.  Y.    At  the  time  of  the  murder  Dunn  was  at- 

^=»For  other  cases  aee  same  topic  Jb  KBY-NUMBBR  in  all  Key-Numbered  Digests  *  Indeies 
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tempting  to  rob  defendant's  office,  and  at  that  time  Dunn  did,  in  fact,  steal 
and  carry  away  from  the  defendant's  said  office  two  revolyers,  the  property  of 
the  defendant. 

At  the  time  of  the  eomndssion  of  said  crime  both  plaintiifs  were  members 
of  the  Coming  police  force,  were  members  of  the  paid  police  d^artment  of 
the  city  of  Coming,  and  were  paid  a  monthly  salary  or  compensation  under 
the  provisions  of  the  charter  of  the  dty  of  Coming.  Neither  of  the  plaintiffs 
were  paid  any  fees  or  received  any  compensation  from  the  dty  of  Coming, 
except  for  their  necessary  disbursements,  while  in  the  performance  of  their 
duties,  other  than  their  monthly  salary. 

Neither  of  the  plaintiffs  was  present  at  the  time  of  the  commission  of  the 
crime,  and  neither  of  them  had  received  from  any  person  any  information 
pointing  to  or  suggesting  Dunn  as  the  probable  perpetrator  of  the  crime.  Nei- 
ther of  them  had  been  ordered  to  arrest  Dunn,  and  ndther  of  them  had  re- 
ceived from  any  superior  officer  or  other  person  any  order,  instruction,  or  di- 
rection whatsoever  which  aided  or  assisted  in  the  arrest  and  conviction  of 
Dunn. 

At  the  time  of  the  commission  of  the  crime,  the  plaintiff  Hanmer  was  not 
on  duty.  He  was  at  home.  The  plaintiff  Brooder  was  on  duty  on  another 
beat  from  that  in  which  the  express  office  where  the  crime  was  committed  is 
located.  Hanmer  was  called,  and  in  a  conversation  over  the  telephone  was 
told  by  the  captain  of  police  to  search  the  Erie  and  Central  freightyards  with 
Officers  Orr  and  Brooder.  After  that  had  been  done  Hanmer  again  communi- 
cated with  the  captain,  and  was  told  to  take  the  6  o'clock  Rochester  division 
train  up  to  Painted  Post  and  to  seardi  up  that  way  and  come  back.  That 
was  done,  and  Hanmer  returned  at  about  6:30  o'clock  in  the  morning.  Of- 
ficer Brooder  was  told  to  go  to  the  Wells  Fargo  office  at  about  3  o'clock.  He 
did  so,  and  had  carried  out  all  the  general  instmctions  given  him  until  about 
6:30  o'clock,  when  Officer  Hanmer  returned  from  Painted  Post.  At  that  time 
they  met  and  continued  together,  acting  on  their  own  initiative  up  to  the  time 
of  Dunn's  arrest.  So  far  as  appears  from  the  evidence,  both  officers  had  done 
everything  required  of  them  by  any  order  or  direction  of  any  superior  officer 
at  6:30  o'clock.  Brooder's  hours  of  service  ended  at  4  o'clock,  Hanmer  was 
not  regularly  on  duty  at  all,  and,  while  under  the  rules  they  were  both  sub- 
ject to  call  at  any  time,  they  had  both  observed  the  rule,  and  there  is  nothing 
in  the  evidence  to  indicate  that'  at  6:30  o'clock  they  were  under  any  further 
direction  or  instructions  from  any  superior  officer,  or  to  indicate  that  they 
could  not,  with  propriety,  have  reported  off  duty  at  that  time.  The  plain- 
tiffs, while  conversing  about  the  crime,  sooni  after  6:30  o'clock  became  con- 
vinced that  Dunn  might  know  something  of  the  crime.  They  went  together 
to  his  boarding  house,  and  there  found  Dunn«  and  also  found  unmistakable 
evidence  that  he  was  the  person  who  committed  the  crime,  and  found  the  two 
revolvers  stolen  by  Dunn.  They  placed  Dunn  under  arrest.  He  was  indicted 
and  convicted  of  the  crime  of  murder  in  the  first  degree,  and  that  convic- 
tion has  been  affirmed  by  the  Court  of  Appeals,  and  the  sentence  carried  into 
effect,  although  the  affirmance  does  not  appear  as  a  matter  of  record  in  the 
return  on  this  appeal. 

There  is  no  question  but  what  the  plaintiffs  were,  at  the  time  of  making 
the  arrest,  police  officers,  members  of  the  paid  police  department  of  the  city 
of  Coming,  and  public  officers.  They  had  each  taken  the  constitutional 
oath  of  office,  and  were  under  the  direction  of  their  superior  officers,  and 
under  the  mles  of  the  police  department  were  liable  to  be  called  upon  at  ^ny 
time  of  the  day  or  night  to  perform  their  duties. 

There  is  no  question  but  what  on  the  night  in  question  each  of  the  plain- 
tiffs acted  with  great  bravery  and  showed  unusual  ability,  as  patrolmen  in 
their  acts  which  led  up  to  the  arrest  of  Dunn.  There  is  no  question  but 
what  the  arrest  of  Dunn  at  the  time  in  question  was  accomplished  by  the 
plaintiffs  acting  solely  upon  their  own  initiative.  They  had  no  warrant  for 
the  arrest  of  Dunn  or  any  other  person ;  and  the  arrest  of  Dunn  was  brought 
about  solely  by  the  zeal,  intelligence^  and  bravery  shown  by  the  plaintiffs 
npon  the  night  in  question* 
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There  la  no  question  of  any  person  otber  tban  the  plaintiffs  being  entitled 
to  any  part  of  the  reward  offered  by  the  defendant.  Practically  the  only 
question  presented  upon  this  appeal  is  whether  or  not  the  plaintiffs  are 
stopped  from  recelying  the  reward  offered  by  ttie  defendant  upon  the  sole 
ground  that  at  the  time  of  making  the  arrest  they  were  members  of  the  po- 
lice force  of  the  city  of  Coming.  Badi  of  the  plaintiffs  admits  that  in  doing 
what  he  did,  in  making  the  arrest  of  Dunn,  he  did  only  what  he  would  have 
done  had  no  reward  been  offered,  although  each  claims  to  have  known  of  the 
standing  reward  offered  by  the  defendant,  and  each  claims  that  the  thought 
of  that  reward  was  in  his  mind  at  the  time  he  was  engaged  in  f errettlng  out 
the  crime  and  arresting  Dunn. 

There  is  no  question  but  what,  as  a  general  proposition,  the  courts  of  this 
state,  of  the  United  States,  and  of  most,  if  not  all,  the  states  have  held  that 
It  is  against  public  policy  to  allow  a  police  officer  or  constable,  who  receives 
fees  or  compensation  as  a  public  officer,  from  receiving  or  sharing  in  a  reward 
offered  for  the  arrest  and  conviction  of  a  person  charged  with  a  crime.  The 
reason  of  such  public  policy  is  not  hard  to  find.  It  is  forcibly  pointed  out  in 
appellant's  brief  In  the  following  language:  "Public  officers  such  as  police- 
men, constables,  etc.,  are  under  a  special  duty  at  all  times,  because  of  the 
nature  of  their  employment,  to  use  their  best  efforts  to  apprehend  criminals, 
as  was  said  in  Kick  v.  Merry,  23  Mo.  72  [66  Am.  Dec.  668].  The  services  ren- 
dered were  within  the  duties  of  their  office.  All  their  energies  had  been  de- 
voted to  the  service  of  the  city.  Under  such  circumstances,  to  permit  an  of- 
ficer to  stipulate  for  or  receive  extra  compensation  for  services  to  which  the 
public  was  entitled  would  lead  to  great  corruption  and  oppression  in  office. 
It  would  follow  that  whenever  a  crime  was  committed,  instead  of  speedy 
efforts  for  the  arrest  of  the  defender,  there  would  be  a  holding  back  in  the 
hope  that  there  would  be  a  reward  offered  for  his  apprehension.  If  once  a 
habit  of  taking  a  reward  is  introduced,  nothing  will  be  done  unless  the  service 
is  previously  purchased  by  or  the  promise  of  extra  pay." 

This  reasoning,  however,  loses  all  of  its  force  when  applied  to  the  case  at 
bar.  The  standing  reward  upon  which  this  action  is  based  was  an  agreement 
to  pay  $300  reward  for  the  arrest  and  conviction  for  felony  of  each  person 
guilt7  of  robbery  wherein  the  property  in  defendant's  custody  was  taken  by 
force  from  any  person  in  its  employ.  There  is  nothing  in  a  general  standing 
reward  of  this  kind  that  could,  by  any  possible  reasoning,  result  in  a  "holding 
back"  by  a  police  officer  in  the  hope  that  he  would  thereby  reap  a  reward. 

If  the  defendant  company  had  been  in  the  habit,  after  tiie  commission  of 
any  crime,  of  offering  a  reward  for  that  specific  crime  and  such  custom  be- 
came known,  then  it  might  be  stated  that  a  police  officer  would  hold  back  and 
wait  for  the  offer  of  a  reward  before  taking  active  steps  to  arrest  the  per- 
petrator of  a  crime  for  whose  arrest  he  might  anticipate  there  would  be  a  re- 
ward offered.  The  standing  reward  under  which  these  plaintiffs  seek  to  re- 
cover is  in  character  like  the  reward  offered  by  the  United  States  government 
for  the  detention  and  return  of  the  deserters  from  the  army  and  navy,  or  like 
the  reward  offered  by  certain  penal  Institutions  for  the  return  thereto  of  an 
escaped  convict.  It  Is  common  knowledge  that  rewards  of  that  nature  are 
paid  to  police  officers  by  the  United  States  government  and  by  different  in- 
stitutions within  our  own  state,  and  the  offer  of  such  a  reward  and  the  pay- 
ment thereof  to  a  police  officer  has  never  been  held,  so  far  as  I  can  discover, 
to  be  against  public  policy. 

None  of  the  New  York  cases  to  which  my  attention  has  been  called  bear 
any  dose  resemblance  to  the  case  at  bar. 

In  Hatch  v,  Mann,  15  Wend.  49,  a  constable  was  applied  to  by  a  creditor  to 
arrest  liis  debtor.  The  constable  at  first  declined,  but,  upon  a  promise  being 
made  that  he  would  be  well  paid,  undertook  the  services  and  made  the  arrest 
The  compensation  to  which  the  constable  was  entitled  was  fixed  by  law.  The 
constable  sued  to  recover  an  additional  compensation  to  that  fixed  by  law.  He 
was  not  entitled  to  recover  such  additional  compensation,  and  the  misdiief 
that  might  result  if  such  a  practice  were  allowed  is  fordbly  pointed  out  in 
the  opinion  in  that  case.    It  does  not  seem  to  me  however,  that  the  language  of 
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that  opinion  applies  to  the  case  at  bar.  In  many  of  the  other  cases  dted 
by  appellant  a  constable  or  police  officer  was  held  not  entitled  to  recover  the 
reward  sought  because  of  the  fact  that  as  such  constable  or  police  officer  lie 
was  carrying  out  an  order  of  a  superior,  or  serving  a  warrant  or  doing  some 
act  that  he  was  not  only  authorized  to  do,  but  was  called  upon  to  do  by  virtue 
of  his  office.  If  the  plaintiffs  In  this  case  had  been  given  a  warrant  for  Dunn's 
arrest,  if  they  had  been  told  to  arrest  Dunn,  if  they  had  been  told  that  Dunn 
was  under  suspicion  and  to  look  him  up,  then  under  the  authority  of  the  cases 
cited  by  appellant,  there  is  jio  question  but  what  they  would  not  have  been 
entitled  to  the  reward  offered.  What  they  did  at  the  time  of  Dunn's  arrest 
could  have  been  done  equally  well  by  them  bad  they  not  been  police  officers. 
A  felony  having  been  committed  and  any  person,  whether  a  police  officer  or 
not,  upon  discovering  in  Dunn's  room  evidence  tending  to  convict  him  of  the 
commission  of  the  crime  would  have  had  the  right  to  place  Dunn  under  arrest. 
In  a  certain  sense  they  were  not  acting  as  public  officials,  although  they  were 
at  the  time  drawing  a  salary  as  police  officers.  Under  the  particular  dream- 
stances  of  this  case  I  cannot  see  that  it  is  against  public  policy  to  allow  the 
plaintiffs  to  recover  the  reward  offered  by  the  defendant  The  defendant  saw 
fit  to  offer  this  standing  reward.  It  saw  fit  to  offer  that  reward  without  mak- 
ing any  exceptions  as  to  the  persons  who  were  entitled  to  receive  it.  In  post- 
ing that  standing  reward  the  defendant  expected  that  its  office  and  property 
would  receive  increased  attention,  and  on  that  account  additional  protection 
from  members  of  the  police  forces  of  the  various  villages  and  dtles  in  which 
the  offer  was  posted.  It  is  not  right,  and  there  is  no  justice  or  equity  in  al- 
lowing the  defendant  to  advertise  a  standing  reward  of  this  character  with  no 
limitations  as  to  the  persons  entitled  to  benefit  by  it,  hoping  thereby  to  receive 
for  itself  some  benefit  in  the  way  of  additional  protection,  and  then,  when 
every  condition  of  the  offered  reward  has  been  complied  with,  to  refuse  pay- 
ment on  the  ground  that  it  is  against  public  policy  for  the  person  who  has 
earned  the  reward  to  receive  it.  An  attempt  to  evade  payment  of  a  Just  dalm 
by  the  contention  that  the  contract  under  which  the  claim  was  made  Is  void 
because  against  public  policy  should  not  be  allowed  to  succeed  for  the  purpose 
of  protecting  the  defendant 

Unless  the  mere  fact  that  the  plaintiffs  are  police  officers  is  in  Itself  suffi- 
dent  reason  for  reversing  the  Judgment  on  the  ground  that  It  Is  against  pub- 
lic policy  to  allow  them  to  recover,  then  this  judgment  should  be  affirmed. 
''By  the  term  'public  policy'  is  Intended  that  prindpal  of  law  which  holds 
that  no  dtlzen  can  lawfully  do  that  which  has  a  tendency  to  Injure  the  public 
or  which  is  against  the  public  good."    Moss  v.  Ck)hen,  15S  N.  Y.  240,  53  N.  E.  8. 

In  deciding  contracts  void  as  against  public  policy,  every  case  must  neces- 
sarily depend  largely  upon  the  facts  in  that  particular  case. 

In  Gregg  v.  Pierce,  53  Barb.  387,  it  was  held  that,  although  the  plaintiff  was 
sheriff,  and  that  the  requisition  upon  the  Governor  of  Illinois  described  him 
as  sheriff,  in  doing  what  he  did  to  earn  the  reward,  the  plaintiff  was  not  act- 
ing as  sheriff ;  that  he  could  have  done  what  he  did  to  earn  the  reward  had 
he  not  been  sheriff.  The  plaintiffs  in  the  case  at  bar  did  nothing  at  the  time 
of  their  arrest  of  Dunn  that  could  not  have  been  done  by  them  as  private  In- 
dividual& 

I  am  not  prepared  to  say  that  the  mere  fact  that  these  plaintiffs  were  police 
officers  at  the  time  they  arrested  Dunn  is  suffident  grounds,  in  and  of  Itself, 
to  prevent  them  from  recovering  the  standing  reward  offered  by  the  defendant. 
Every  condition  in  the  contract,  the  terms  of  which  were  fixed  by  the  defend- 
ant itself  has  been  complied  with.  The  standing  reward  was  made  by  the  de- 
fendant without  conditions.  The  contract,  so  far  as  these  plaintiffs  are  con- 
cerned, should  not  be  held  void  as  to  public  policy  for  the  sake  of  benefiting  the 
defendant.  It  should  only  be  held  so  void  If  under  the  drcumstances  of  this 
particular  case  the  recovery  of  this  reward  by  these  plaintiffs  would  have  a 
tendency  to  Injure  the  public  or  work  against  the  public  good. 

Under  the  drcumstances  of  this  case  I  do  not  believe  that  public  policy  re- 
quires the  reversal  of  the  judgment 

The  Judgment  Is  therefore  afflrmecL 
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Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Raymond  F.  Nichols,  Stanchfield,  Lovell,  Falck  &  Sayles,  all  of 
Elmira,  for  appellant. 

James  O.  Sebring  and  Leslie  W.  Wellington,  both  of  Corning,  for 
respondents. 

PER  CURIAM.  It  is  unnecessary  that  we  should  decide  whether 
section  1826  of  the  Penal  Law,  making  it  a  felony  for  a  public  offi- 
cer to  receive  a  gratuity  or  reward  for  performing  his  duty  as  such, 
is  applicable  to  the  present  case,  as  contended  by  appellant's  counsel, 
as  we  are  of  opinion  that,  by  the  great  weight  of  authority^  plaintiffs 
are  not  entitled  to  recover  the  reward  in  question,  inasmuch  as  all  that 
was  done  by  plaintiifs  in  apprehending  and  arresting  the  guilty  per- 
son for  whose  arrest  the  reward  was  offered  was  done  by  them  in  the 
discharge  of  their  duty  as  police  officers  of  the  city  of  Corning,  and 
it  is  against  public  policy  that  they  should  be  permitted  to  recover  the 
reward  for  doing  only  what  it  was  their  duty  to  do,  and  also  that  the 
supposed  promise  to  pay  them  the  reward  was  without  consideration 
and  void. 

The  judgments  of  the  County  Court  and  of  the  City  Court  should 
be  reversed,  with  costs  to  the  defendant,  and  plaintiffs'  complaint  dis- 
missed with  costs. 

Judgment  of  County  Court  and  judgment  of  City  Court  reversed, 
with  costs.  All  concur,  except  MERRELL,  J.,  who  dissents  upon  the 
grounds  stated  in  the  opinion  of  the  County  Court. 
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(95  lilsc.  B^.  86) 

MARUCCORO  y.  B.  D,  &  A.  P.  ORONK,  Inc. 

(Oneida  Oounty  Court    April,  1916.) 

1.  COUBTS  «=»168— CtoT  COIJBT— JURISDICTEON. 

Under  Laws  1882,  c.  103,  f  4,  as  amended  by  Laws  1882,  c.  852,  and 
Laws  1889,  c.  154,  providing  that  the  City  Court  of  Utlca  shall  have  the 
same  powers  and  Jurisdiction  possessed  by  justices  of  the  peace  In  the 
city  of  Utlca  and  by  the  Recorder's  Court  of  Utlca,  and  Laws  1844,  c.  319, 
relating  to  the  Jurisdiction  of  the  Recorder's  Court,  the  City  Ck)urt  of 
Utlca  has  Jurisdiction  to  render  a  Judgment  in  excess  of  $200. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  879,  413,  440, 
443;  Dec.  Dig.  «=»168.] 

Z,  CouBTs  ^s»168 — ^Review  or  Decisions — ^Amount  in  Contboveest. 

The  Jurisdiction  of  the  City  Court  of  Utlca  to  render  a  Judgment  in 
excess  of  $200  is  not  limited  to  that  amount  by  the  fact  that  the  action 
originated  in  the  Justice's  Court  in  which  no  greater  Judgment  could 
have  been  rendered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  379,  413,  440,  443; 
Dec.  Dig.  «=»168.] 

Action  by  Giovanni  Maruccoro  against  E.  D.  &  A.  F.  Cronk,  Incor- 
porated. Heard  on  motion  to  set  aside  the  judgment  and  transcript 
thereof  as  filed  in  the  office  of  the  clerk  of  the  county  of  Oneida,  and 
staying  proceedings  thereunder.    Denied. 

Guile  &  McMahon,  of  Utica,  for  the  motion. 
Lee  &  Dowling,  of  Utica,  opposed. 

HAZARD,  J.  [1]  This  action  originated  in  Justice's  Court  in  the 
city  of  Utica.  Plaintiff  sued  to  recover  $185  claimed  to  be  due  him 
from  the  defendant  corporation  as  a  result  of  some  transaction  in 
connection  with  an  automobile.  Defendant  moved  the  case  to  the  City 
Court  of  Utica,  where  by  an  amended  answer  it  interposed  a  counter- 
claim for  $308.29,  following  a  general  denial.  Upon  a  trial  by  jury 
the  defendant  recovered  a  verdict  for  $288.29,  besides  costs.  Plain- 
tiff has  failed  to  take  an  appeal,  and  the  time  so  to  do  has  expired. 
However,  he  makes  this  motion,  seeking  relief  upon  the  ground  that 
the  judgment  entered  is  void,  and  should  not  be  permitted  to  stand  or 
be  enforced  as  a  judgment  of  this  court.  This  claim  is  founded  upon 
the  theory  that  the  aggregate  accounts  exceed  $400,  and  that,  therefore, 
assuming  the  City  Court  to  have  only  the  same  jurisdiction  as  a  Jus- 
tice's Court  would  have,  it  was  without  jurisdiction  to  proceed  with 
the  action ;  also  upon  the  ground  that  (upon  the  same  assumption)  the 
City  Court  was  without  power  to  render  a  judgment  in  excess  of  $200 
damages. 

It  is  perhaps  unnecessary  to  consider  the  first  part  of  the  claim  very 
seriously,  especially  as  it  is  impossible  to  say  how  the  jury  arrived  at 
their  verdict,  but  apparently  they  disallowed  the  plaintiff's  claim  en- 
tirely. We  thus  come  to  the  question  of  the  power  of  that  court  to 
render  a  judgment  for  damages  in  excess  of  $200.    It  is  provided  by 

Code,  §  2949,  that  a  Justice's  Court  cannot  give  judgment  on  a  counter- 

-.  ■  '  ■  '  ^ 
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claim  for  over  $200;  but  it  has  been  held  that  the  court  is  not  ousted 
of  jurisdiction  by  a  counterclaim  exceeding  $200  in  amotmt.  Heigle 
V.  Willis,  50  Hun,  591,  3  N.  Y.  Supp.  497.  See,  also.  Dale  v.  Pren- 
tice, 126  App.  Div.  137,  110  N.  Y.  Supp.  535;  Bartlett  v.  Mudgett, 
75  Hun,  292,  27  N.  Y.  Supp.  56.  Inasmuch  as  the  judgment  rendered 
exceeds  $200,  it  was,  under  section  2949  of  the  Code,  clearly  beyond 
the  power  of  the  City  Court  of  Utica  to  render  such  a  judgment,  un- 
less it  has  greater  civil  jurisdiction  than  is  given  to  Justices*  Courts. 
The'  City  Court  of  Utica  was  founded  1^  chapter  103,  Laws  of 
1882.  Section  4  of  that  act,  dealing  with  the  jurisdiction  of  the  City 
Court,  was  amended  by  chapter  352  of  the  Laws  of  1882,  and  again 
by  chapter  154  of  the  Laws  of  1889,  and  so  far  as  it  affects  the  point 
at  issue,  reads  as  follows: 

"Sea  4.  Said  City  €k>Qrt  shaU  have  and  possess  the  same  powers  and  juris- 
diction now  possessed  by  courts  of  justiees  of  tlie  peace  in  the  city  of  Utica, 
and  by  the  Recordefa  Court  of  Utioa," 

It  thus  appears  that  some  power  and  jurisdiction  was  given  to  the 
City  Court  in  excess  of  or  in  addition  to  that  possessed  by  the  ordi- 
nary Justices'  Courts.  Having  reference  to  the  law  creating  and  con- 
ferring power  upon  the  Recorder's  Court  of  the  city  of  Utica,  we 
find  it  in  chapter  319  of  the  Laws  of  1844,  which  says  that  it  shall  be 
a  court  of  record,  and  that : 

**The  said  court  shall  have  power  to  hear,  try  and  determine  aoeording  to 
law,  aU  local  actions  arising  in  said  city  and  not  elsewhere." 

While  the  language  which  follows  is  not  entirely  explicit  or  clear,  it 
seems  to  be  the  fair  purport  of  it  to  give  to  the  Recorder's  Court  of 
Utica  "the  power  and  authority  of  the  Courts  of  Common  Pleas  of 
the  several  counties  of  this  state  in  suits  commenced  or  prosecuted 
therein,"  etc.  If,  then,  the  City  Court  of  Utica  has  the  same  powers 
and  jurisdiction  as  the  Recorder's  Court  had,  and  the  Recorder's  Court 
of  the  city  of  Utica  had  the  same  pow^er  and  jurisdiction  as  the  Court 
of  Common  Pleas,  the  case  resolves  itself  down  to  a  consideration  of 
the  question  as  to  what  was  the  extent  of  the  authority  and  jurisdic- 
tion of  the  old  Court  of  Common  Pleas  of  Oneida  county. 

This  question  might  seem  to  be  an  exceedingly  simple  one,  but,  after 
examining  statutes  and  codes  and  cases  industriously  for  some  time,  I 
have  found  it  to  be  an  obscure  and  difficult  question.  The  Courts  of 
Common  Pleas  seem  to  have  been  the  predecessors  of  the  County 
Courts,  and  appear  to  have  been  among  the  very  earliest  courts  estab- 
lished in  this  state,  dating  back  into  3ie  colonial  times.  In  Smith's 
History  of  New  York  (volume  1,  p.  311)  we  find  this: 

"The  Oourt  of  Common  Pleas  takes  cognizance  of  all  cases  where  the  matter 
in  demand  is  in  value  above  five  pounds.  It  is  established  by  an  ordinance 
of  the  Governor  in  counciL  The  judges  are  ordinarily  three,  and  hold  their 
office  during  pleasure." 

In  Laws  of  the  Colony  of  New  York,  c.  28,  passed  November  11, 
1692,  it  is  among  other  things  provided  that : 

'There  shaU  be  kept  and  holden  a  Court  of  Gcmiraon  Pleas  in  each  respective 
county  •  •  ♦  at  such  places  in  eadi  respective  county  as  said  General 
ieON.T.S.— 42 
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Sessions  of  the  Peace  are  to  be  kept,  and  to  begin  the  next  day  after  the  ses- 
sion terminates,  and  then  only  to  hold  and  continue  for  the  space  and  time 
of  two  days  after  and  no  longer,  and  that  there  be  a  jndge  assisted  with  three 
Justices  of  the  Peace  •  ♦  ♦  commissioned  to  hold  the  same  Court  of  Pleas, 
three  whereof  to  be  a  quorum,  and  that  the  several  and  respective  Courts  of 
Pleas  hereby  established  shall  have  power  and  jurisdiction  to  hear,  try  and 
finally  determine  all  actions  ♦  •  ♦  and  all  matters  and  things,  ♦  •  •  of 
what  nature  and  Wnd  whatsoever,  so  that  the  action  or  cause  of  action 
•  •  «  doth  not  relate  or  concern  title  of  land,  provided  always  and  it  is 
hereby  enacted  that  there  shall  not  be  any  appeal  •  •  •  of  any  action  or 
suit,  of  any  Judgment  or  execution  that  shall  be  determined  in  said  Courts  of 
Pleas  to  the  value  of  20  pounds  or  under." 

In  chapter  10  of  the  Laws  of  New  York,  passed  February  5,  1787, 
we  find  the  following : 

"And  be  it  further  enacted  by  the  authority  aforesaid  that  the  said  Courts 
of  Common  Pleas  and  Mayors'  Courts  shall  be  and  hereby  are  respectively 
authorized  and  empowered  to  hear,  try  and  determine  according  to  law  all  ac- 
tions real,  personal  and  mixed,  suits,  quarrels,  controversies  and  differences 
arising  within  the  several  and  respective  cities  and  counties  for  which  the 
same  are  or  shall  be  held." 

The  next  act  which  I  am  able  to  find  was  that  passed  April  5,  1813 
(1  Rev.  Laws  1813,  p.  141),  which  provides : 

''III.  And  be  it  further  enacted,  that  the  Courts  of  Common  Pleas  of  the 
several  counties  of  this  state  shall  be  and  hereby  are  authorized  and  empowered 
to  hear,  try  and  determine,  according  to  law,  all  actions,  real,  personal  and 
mixed,  arising  within  the  said  counties  respectively,  and  also  all  transitory  ac- 
tions, although  the  same  may  not  have  arisen  within  the  said  counties  respec- 
tively." 

In  the  Laws  of  1823  we  find  chapter  47  dealing  with  the  Courts  of 
Common  Pleas  in  the  several  counties  of  this  state  and  providing  that 
the  judges  of  the  County  Courts — 

''shall  have  power  to  hold  the  Courts  of  Common  Pleas  and  General  Sessions 
of  the  Peace.  •  •  «  That  the  said  Courts  of  Common  Pleas  and  General 
Sessions  of  the  Peace,  shall  respectively  have  and  exercise  the  same  jurisdic- 
tion, power  and  authority,  and  proceed  in  like  manner  as  they  were  by  law  au- 
thorized to  do,  on  the  81st  day  of  December  last" 

An  addition  of  the  Revised  Statutes  of  the  state  of  New  York,  pub- 
lished in  1829  (volume  2,  p.  208,  §  1),  contains  apparently  the  sub- 
stance of  one  or  more  of  the  acts  above  referred  to,  including : 

'*To  hear,  try  and  determine,  according  to  law,  all  local  actions,  arising 
within  the  county  for  which  such  court  shall  be  held ;  and  all  transitory  ac- 
tions, athough  the  same  may  not  have  arisen  within  such  county:  (2)  to 
grant  new  trials;  (3)  to  hear  and  determine  appeals  from  Justices'  Courts, 
in  the  uses  and  in  the  manner  prescribed  by  law,"  etc. 

In  Laws  1836,  c.  526,  we  find  a  statute  providing  that  in  cases  of 
appeal  from  Justice's  Court  to  any  Court  of  Common  Pleas,  "the 
judgment  of  such  Court  of  Common  Pleas  shall  be  final  and  conclusive 
between  the  parties,"  but  providing  that  the  presiding  judge  of  the 
Court  of  Common  Pleas  may  in  his  discretion  grant  a  certificate  that 
in  his  opinion  the  case  is  a  proper  one  to  be  carried  to  the  Supreme 
Court,  etc. 

The  Courts  of  Common  Pleas,  in  counties  other  than  New  York, 
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were  abolished  by  the  Constitution  of  1846,  to  take  effect  the  first  Mon- 
day in  July,  1847,  and  actions  in  the  Courts  of  Common  Pleas  were 
transferred  to  the  County  Courts.  The  Court  of  Common  Pleas  in 
the  City  and  County  of  New  York  was  a  court  of  cwisiderable  impor- 
tance. Some  of  its  decisions  are  to  be  found  in  the  printed  reports 
of  Hilton  and  of  Daly.  That  court  was  abolished  by  article  6,  §  5,  of 
the  present  Constitution,  "from  and  after  the  first  day  of  January, 
1896,"  and  actions  pending  therein  and  the  judges  of  the  court  were 
transferred  to  the  Supreme  Court.  Many  decisions  to  be  found  in  the 
reports  above  mentioned,  and  in  many  others,  refer  to  the  Court  of 
Common  Pleas  of  the  City  and  County  of  New  York,  which  seems 
to  have  been  a  more  important  court  and  to  have  had  greater  jurisdic- 
tion than  the  Courts  of  Common  Pleas  in  other  counties. 

Coming  to  an  examination  of  the  cases  bearing  upon  the  subject  of 
the  amount  of  jurisdiction  of  the  old  Court  of  Common  Pleas,  while 
there  are  cases  of  about  every  conceivable  other  point  as  to  its  juris- 
diction, I  do  not  find  any  single  case  specifically  deciding  whether  its 
jurisdiction  was  limited  in  amount  or  unlimited.  In  Foot  v.  Stevens, 
17  Wend.  483,  a  case  decided  in  1837,  it  was  said  that  the  Court  of 
Common  Pleas  was  a  court  of  general  jurisdiction,  and  that: 

"In  point  of  subject-matter,  its  Jurisdiction  is  equal  to  that  of  the  Common 
Pleas  in  England,  and  to  that  of  this  [the  Supreme]  Court" 

Judge  Cowen  adds : 

**True,  it  [the  Court  of  Common  Pleas]  is  relatively  Inferior  to  and  under 
the  control  of  this  court  ♦  •  ♦  So  is  this  court  inferior  to  the  Court  of 
Errors." 

The  case  last  quoted  from  was  cited  and  followed  in  Hart  v.  Seixas, 
21  Wend.  40-45.  As  a  matter  of  fact  all  that  was  really  decided  in 
either  of  those  cases  was  that,  inasmuch  as  the  Court  of  Common  Pleas 
was  a  court  of  general  jurisdiction,  it  might  therefore  be  presumed 
that  it  had  jurisdiction,  in  the  absence  of  evidence  to  the  contrary.  On 
the  other  hand,  in  the  case  of  People  ex  rel.  Armstrong  v.  Court  of 
Common  Pleas  of  the  County  of  Oneida,  20  Johns.  22,  the  court  said : 

*!Court8  of  Common  Pleas  are  creatures  of  statute,  and,  in  every  sense,  irih 
ferior  courts.*' 

Again,  in  People  v.  Justice  of  Delaware  Common  Pleas,  1  Johns. 
Cas.  183,  the  court  said,  speaking  of  the  Courts  of  Common  Pleas : 

'*They  are  properly  inferior  courts,  and  subject  to  the  control  of  this  court 
•  «  •  On  the  argument  they  were  compared  to  the  Common  Pleas  In  Eng- 
land, but  the  resemblance  is  in  name  only." 

Whether  the  old  Court  of  Common  Pleas  as  it  existed  in  this  county 
was  justly  to  be  regarded  as  an  inferior  court  or  otherwise,  I  have 
been  unable  in  any  statute  or  case  to  find  that  its  jurisdiction  was  lim- 
ited as  to  amount.  It  was  limited  territorially  in  about  the  same  way  as 
the  present  County  Courts  are.  An  evidence  of  the  fact  that  its  juris- 
diction was  at  least  $500  is  found  in  chapter  72  of  the  Laws  of  1787, 
which,  in  paragraph  2,  provided : 

"That  no  personal  action  or  suit  now  depending  or  hereafter  to  be  com^ 
menced  In  any  Mayor'^  Court  or  Court  of  Common  Pleas  in  this  atat^,  upon 
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any  bond  or  qpedalty,  or  for  any  other  matter,  cause  dr  tblng  whatsoever, 
where  the  snm  mentioned  In  the  condition  of  sndi  bond  or  specialty,  with  the 
Interest  thereof,  or  the  matter  or  thing  In  demand,  suit  or  controversy,  shall 
not  exceed  ths  sum  of  100  pounds,  current  money  of  this  state,  shall  be  stayed 
or  removed  into  the  Supreme  Court,  by  any  writ  of  habeas  corpus,  certiorari, 
or  other  writ  of  process  whatsoever,  other  than  writs  of  error  or  attaint" 

This  seems  to  clearly  indicate  that  the  Court  of  Common  Pleas 
had,  at  that  time,  jurisdiction  at  least  to  the  amount  of  $500  and  proba- 
bly in  excess  of  it;  and  it  therefore  seems  to  me  to  follow  that,  as 
applied  to  the  case  at  bar,  the  City  Court  of  Utica  has  authority  to 
render  judgment  for  an  amount  in  excess  of  $200.  I  think  this  deci- 
sion is  consistent  with  the  tenor  of  the  City  Court  Act,  which  at  sec- 
tion 4  (Laws  1882,  c.  103)  says: 

'*Said  City  Court  shaU  have  and  possess  the  same  powers  and  jurisdiction 
now  possessed  by  courts  of  justices  of  the  peace  in  the  dty  of  Utica,  and  by 
the  Recorder's  Court  of  Utica." 

Had  It  been  the  intention  of  the  Legislature  to  confine  the  jurisdic- 
tion of  the  City  Court  to  that  of  Justices'  Courts,  no  reason  is  apparent 
why  it  should  have  added  the  words  "and  by  the  Recorder's  Court  of 
Utica."  Those  words  seem  clearly  to  indicate  an  intention  to  give  td 
the  City  Court  some  jurisdiction  in  excess  of  that  bestowed  upon 
Justices*  Courts.    It  is  true  that  section  6  of  the  act  provides  that : 

"The  proceedings,  practice  and  pleadings,  including  appeals,  shall  be  gov- 
erned in  all  civil  matters  by  the  provisions  of  the  Code  of  Civil  Procedure 
relating  to  Justices*  Courts." 

But  that  provision  is  not  necessarily  inconsistent  with  giving  to  the 
City  Court  at  least  some  additional  authority  and  jurisdiction.  It  is 
unnecessary,  as  well  as  improper,  for  me  to  decide  the  extent  of  the 
jurisdiction  of  the  City  Court  of  Utica,  as  to  amount;  but  I  have 
reached  the  conclusion  that  that  court  had  power  to  render  the  judg- 
ment for  $288.29  damages,  which  was  rendered  herein,  and  I  so  de- 
cide. 

This  decision  renders  it  unnecessary  to  decide  the  points  raised  in 
the  briefs  and  upon  the  argument  as  to  the  propriety  of  seeking  relief 
by  motion  instead  of  by  appeal.  Undoubtedly,  however,  should  the 
decision  have  been  that  the  judgment  rendered  in  the  court  below 
was  in  excess  of  the  jurisdiction  of  the  City  Court,  and  therefore  void, 
it  would  have  been  within  the  power  of  this  court  to  have  canceled  the 
judgment  and  execution,  so  far  as  this  court  and  its  processes  and 
records  are  concerned.  Daniels  v.  Southard,  23  Misc.  Rep.  235,  51 
N.  Y.  Supp.  1136;  Id.,  36  App.  Div.  540,  55  N.  Y.  Supp.  692;  Rowe 
v.  Peckham,  30  App.  Div.  175,  51  N.  Y.  Supp.  889;  Code  Civ.  Pro., 
§  348;  Wood  v.  Wesley,  75  Misc.  Rep.  521,  135  N,  Y,  Supp.  876; 
Matter  of  Automatic  Chain  Co.,  64  Misc.  Rep.  280,  118  N.  Y.  Supp. 
542;  Fallon  v.  Crocicchia,  52  Misc.  Rep.  503,  102  N.  Y.  Supp.  541. 

[2]  The  further  point  is  raised  that,  inasmuch  as  this  action  was 
started  in  Justice's  Court,  where  it  was  impossible  to  render  a  judg- 
ment for  either  party  in  excess  of  $200,  even  if  the  City  Court  has 
greater  jurisdiction  than  the  Justice's  Court,  in  view  of  tiie  fact  that 


Digitized  by 


GooQle 


Sur.  Ct.)  IN  BE  CUSHMAH  661 

the  action  was  started  in  Justice's  Court,  no  greater  judgment  can 
be  rendered  in  the  City  Court  than  might  have  been  rendered  in  the 
action  where  it  was  originally  commenced.  I  think  the  case  of  Ludwig 
V.  Minot,  4  Daly,  481,  is  authority  for  a  contrary  view.  The  facts  in 
that  case  seem  to  be  practically  identical  with  those  in  the  case  at  bar, 
viz. :  A  removal  from  a  court  of  limited  jurisdiction  to  one  having  a 
greater  jurisdiction,  and  the  judgment  rendered  in  the  latter  court  in 
excess  of  the  jurisdiction  of  the  court  in  which  the  action  was  com- 
menced.   In  this  case  the  court  said : 

**In  the  administration  of  justice,  as  authorized  by  its  constitutional  powers, 
it  has  not  two  courses,  one  for  causes  brought  into  it  i>y  due  process  of  re- 
moval from  inferior  courts,  and  another  for  those  originally  commenced  there- 
in. The  removal  of  the  cause  into  this  court  attached  to  it  aU  the  incidents 
of  Jurisdiction  appertaining  to  this  court." 

Incidentally,  it  is  to  be  observed  that  in  the  case  last  cited  the  judg- 
ment rendered  was  for  $260,  but  the  case  was  in  the  Court  of  Com- 
mon Pleas  of  the  City  and  County  of  New  York,  a  court  which  may 
possibly,  at  least  in  some  respects,  have  had  some  jurisdiction  superior 
to  that  of  the  Courts  of  Common  Pleas  in  other  counties.  However, 
we  find  the  case  of  Van  Lew  v.  King,  3  Cow.  375,  a  Common  Pleas 
case  decided  in  1824,  and  not  in  the  Common  Pleas,  New  York  City 
and  Coimty.  In  that  case  the  plaintiflF  claimed  $250,  but  actually  re- 
covered only  $38.33.  That  case  has  some  bearing  on  the  one  at  bar, 
as  showmg,  apparently,  that  the  Court  of  Common  Pleas  had  juris- 
diction in  excess  of  $200.    The  motion  must  be  denied. 

Motion  denied. 


(95  Misc.  Rep.  9) 

In  re  CUSHMAN. 

(Surrogate's  Ck>urt,  Madison  County.    April,  1916.) 

L  ATTOBlfCT    AND    CUSNT    ^=s>26 — ^NbOUGENOX    OF    ATTOBNST — EXISTENOB    OF 
NbCESSABT    BXLATlOff — GUABDIAN. 

The  attorney  for  petitioners  in  a  proceeding  for  the  sale  of  Infants' 
real  estate,  though  also  one  of  their  general  guardians,  had  no  such  re- 
lation of  privity  or  contract  with  the  purchaser  at  the  sale  as  made  him 
liable  for  negligence,  in  consequence  of  which  the  title  was  defective, 
due  to  his  failure  to  secure  the  entry  of  an  absolute  divorce  decree  be- 
tween his  former  client,  the  deceased  owner  of  the  property,  and  his  wife. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  CUent,  Cent.  Dig.  §J  38, 
89;   Dec.  Dig.  «s:»26.] 

2.   FBAUD   ^S»26 — ^MlSBEPBESENTATIONS   AS   TO   TiTLE — INTENT. 

That  the  attorney  for  petitioners  for  a  sale  of  infants'  realty  derived 
from  one  W.  was  the  attorney  for  W.  in  a  divorce  suit,  in  which  no  final 
decree  was  entered,  and  falsely  testified  and  caused  others  to  testify  in 
the  sale  proceeding  that  W.  was  unmarried  at  the  time  of  his  death,  and 
that  there  was  no  dower  right  in  the  property,  did  not  make  him  Uable 
to  the  purchaser,  on  the  ground  of  fraud,  for  loss  in  consequence  of  the 
existence  of  such  ^'^^er  right,  where  it  did  not  appear  that  he  intended 
to  mislead  or  defraud  the  purchaser,  or  that  he  profited  by  the  misrep- 
resentations. 

[Ed.  Kote.--FoT  other  cases,  see  Fraud,  Cent  Dig.  S  6;  Dec.  Dig.  «s»26.] 

CsBFor  otlitr  cases  see  sams  toplo  A  KBT-NVMBBR  in  sU  KeyNumbered  DtgeHU  Jb  Indexes 
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3.  Principal  and  Agent  €=»159(2) — ^Liabilitt  of  Agent—Injubt  to  Thibi> 

Person. 

A  known  agent  Is  not  ordinarily  liable  to  third  persons  for  omissions 
or  neglect  of  duty,  or  for  acts  done  by  Mm  pursuant  to  an  authority  right- 
fully conferred,  but  is  liable  only  for  misfeasance,  and  his  own  positive 
or  willful  torts. 

[Ed.  Note.— £V)r  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §S  606- 
612;   Dec.  Dig.  <5=»159(2).] 

4.  Attobnet  and  Cuent  ^=s>26 — ^Liabilitt  of  Attobnet — ^Injured  Third 

Person. 

In  the  absence  of  fraud  or  collusion,  the  obligation  of  an  attorney  to 
exercise  reasonable  care  and  skill  in  performing  a  designated  service  is 
to  the  client,  not  to  a  third  person;  but,  where  there  is  fraud  or  col- 
lusion, he  is  liable  to  third  persons,  notwithstanding  want  of  any  privity 
of  contract. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {{  38, 
39;   Dec.  Dig.  <g=>26.] 

6.  Fraud  ^==>50 — Presumption. 

The  presumptions  of  law  are  against  the  existence  of  fraud. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent.  Dig.  §§  46.  47;    Dec. 
Dig.  <g=»50.] 

8.  Evidence  ^=»265(10) — Testimony  or  Admissions  by  Deceased  Person — 
Probative  Effect, 

The  testimony  of  alleged  admissions  by  a  deceased  person,  especially 
when  given  by  one  related  to  or  connected  with  a  person  presenting  a 
claim  against  the  deceased  person's  estate,  should  be  received  and  con* 
sidered  with  great  caution. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig,  S  1038;  Dec  Dig. 
«S=>265(10).] 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of  Addison 
J.  Cushman,  as  executor  of  the  will  of  E.  Watts  Cushman,  deceased. 
Claim  of  Leroy  Lamb  dismissed. 

Thomas  &  Burke,  of  Hamilton  (M.  J.  White,  of  Hamilton,  of  coun- 
sel), for  claimant 

Albert  Smith  Sheldon,  of  Hamilton  (Hitchcock  &  Murphy,  of  Syra- 
cuse, of  counsel),  for  executor. 

SENN,  S.  Leroy  Lamb,  the  claimant,  has  presented  to  the  executor 
a  claim  for  $900  for  damages  sustained  by  him  through  the  alleged  neg- 
ligence of  the  deceased.  He  has  also  filed  a  claim  for  the  alleged 
fraud  of  the  testator  growing  out  of  the  same  transaction.  Both 
claims  were  rejected  by  the  executor  and  by  consent  have  been  heard 
by  the  surrogate. 

Testator  was  an  attorney  and  counselor  at  law,  and  was  attorney 
for  the  petitioners  in  a  certain  proceeding  for  the  sale  of  infants'  real 
estate,  being  the  interest  of  Rena'  C.  Stone  and  David  F.  Woodman, 
infants,  who  were  the  only  heirs  at  law  of  said  Seth  J,  Woodman,  de- 
ceased. The  testator  was  one  of  the  general  guardians  of  said  infants ; 
the  other  being  M.  Jeanette  Woodman,  an  aunt.  The  petition  in  the 
proceeding  was  made  by  the  guardians  and  infants  named,  and  recited, 

among  other  things,  that  the  infants  were  the  owners  of  the  property 

-  -  -■■ 
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as  heirs  at  law  of  Seth  J.  Woodman,  deceased,  and  tiiat  the  premises 
were  free  from  dower  interests  or  rights.  The  testator  was  also  the 
attorney  for  the  petitioners  in  conducting  the  proceeding.  The  petition 
was  verified  by  testator,  as  well  as  the  other  petitioners,  and  the  papers 
were  presumably  prepared  by  the  testator.  This  petition  was  pre- 
sented to  the  Madison  County  Court,  and  thereupon  an  order  was  duly 
made  appointing  Edward  B.  Stone,  the  husband  of  said  Rena  C.  Stone, 
as  special  guardian,  and  James  W.  Welch,  an  attorney  and  counselor 
at  law,  was  appointed  referee  to  take  the  evidence  in  the  proceeding. 
In  the  testimony  before  the  referee,  as  appears  from  the  referee's  re- 
port, E.  Watts  Cushman,  the  testator,  was  sworn  as  a  witness,  and 
among  other  things  testified  that  at  the  time  of  his  death  Seth  J.  Wood- 
man was  unmarried.  M.  Jeanette  Woodman,  the  other  guardian,  was 
also  sworn  before  the  referee  and  presumably  examined  by  the  testa- 
tor, acting  as  attorney,  and  among  other  things  she  testified  as  follows : 

"Q.  Your  brother,  Seth  J.  Woodman,  was  a  single  man  at  the  time  of  his 
death?  A.  Yes.  Q.  And  there  Is  no  one  who  has  any  dower  right  or  life  es- 
tate or  an  estate  for  years  In  the  property?    A-  No." 

Upon  the  referee's  report  and  the  report  of  the  special  guardian  an 
order  was  made  directing  the  sale  of  the  premises  for  a  sum  not  less 
than  $4,000,  and  on  February  27,  1912,  the  special  guardian  made  his 
report  that  he  had  made  an  agreement  with  Leroy  Lamb  for  the  sale 
of  the  entire  premises  and  all  the  right,  title,  and  interest  of  said  in- 
fants therein  for  the  sum  of  $4,100,  to  be  paid  by  said  Leroy  E.  Lamb, 
and  on  or  about  February  29,  1912,  the  premises  were  conveyed  in 
said  proceeding  from  Rena  C.  Stone  and  David  F.  Woodman,  by  their 
said  special  guardian,  to  Leroy  E.  Lamb,  the  claimant,  for  the  sum 
of  $4,100,  by  deed  dated  that  day  and  recorded  in  Madison  county 
clerk's  office  March  4,  1912,  in  Liber  234  of  Deeds,  page  436. 

It  appears  that  Seth  J.  Woodman,  through  whom  the  infants  derived 
the  title  to  their  real  estate,  was  a  married  man,  and  at  some  time  be- 
fore his  decease  brought  an  action,  in  which  the  testator  was  his  attor- 
ney, against  his  wife,  Comia  Woodman,  for  a  divorce.  An  interlocu- 
tory judgment  of  divorce  was  obtained  and  docketed  in  Madison  coun- 
ty derk's  office  on  March  18,  1907.  Woodman  died  on  or  about  the 
6th  day  of  June,  1907,  less  than  three  months  after  the  docketing  of 
the  interlocutory  decree,  and  hence  no  final  decree  of  divorce  was  ever 
entered.  Subsequently  to  his  purchase  of  the  premises  the  claimant 
discovered  that  no  final  decree  had  ever  been  entered,  and  that  there- 
fore the  premises  he  had  purchased  were  still  subject  to  the  dower  in- 
terest of  Comia  Woodman,  who  was  living.  He  employed  attorneys 
to  procure  from  her  a  release  of  her  dower,  which  they  were  able  to 
negotiate  for  the  sum  of  $250.  Their  legal  services  and  disbursements 
amounted  to  $149.69.  It  would  seem,  under  the  circumstances,  that 
the  widow  settled  for  a  reasonable  sum. 

The  evidence  in  support  of  the  claimant's  claim  is  contained  in  the 
several  exhibits  which  have  been  offered  in  evidence,  including  all  the 
papers  in  the  infants'  real  estate  proceeding,  the  divorce  proceeding, 
and  the  testimony  of  Edith  Lamb,  the  wife  of  the  claimant,  who  testi- 
fied that  she  was  present  with  the  claimant  in  the  law  office  of  the  tes- 
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tator  in  the  latter  part  of  February,  1912,  and  overheard  a  conversa- 
tion between  her  husband  and  the  testator.  Witness  and  her  husband 
went  there  to  sign  a  mortgage,  which  the  claimant  was  to  give  to  testa- 
tor for  $3,000  and  to  help  him  to  raise  the  purchase  price,  which 
amount  testator  was  to  advance  for  that  purpose,  and  evidently  to  re- 
ceive the  deed  of  the  premises.  She  states  that  the  deed  was  handed 
to  her  husband,  but  that  he  handed  it  back,  and  that,  before  giving  the 
mortgage  and  accepting  the  deed,  the  following  conversation  ensued : 

"Mr.  Lamb  asked  Mr.  Gnsliman  if  Seth  Woodman  had  a  divorce  from  his 
wife,  and  Mr.  Gushman  said.  'Yes,  an  absolute  divorce ;'  and  he  then  asked 
him  if  he  would  guarantee  the  title  to  be  good*  and  he  said,  'Yes,  he  would 
absolutely  guarantee  the  title  to  be  good.*" 

That  thereafter  the  mortgage  was  signed  and  delivered  and  the  deed 
accepted. 

[1,2]  The  claimant's  attorneys  have  practically  abandoned  their 
claim  for  negligence.  They  probably  have  concluded  that  there  was 
no  such  privity  of  contract  or  employment  between  the  testator  and 
the  claimant  as  to  create  a  liability  for  negligence  and  that  tjie  testator 
owed  no  duty  of  diligence  to  the  claimant.  At  any  rate,  I  hold  such  to 
be  the  law.  But  they  seriously  insist  that,  either  knowingly  or  un- 
knowingly, the  testator  practiced  a  fraud  upon  the  claimant,  and  there- 
by induced  him  to  purchase  the  premises  and  pay  the  purchase  price 
without  deduction  for  the  widow's  dower.  They  insist  that  the  testa- 
tor was  not  only  a  party  to  the  proceeding,  but  the  attorney  conducting 
the  same,  and  not  only  falsely  testified  that  Seth  Woodman  was  un- 
married, but  caused  others  to  so  testify,  and  that,  when  finally  asked 
the  direct  question  by  the  claimant  as  to  the  status  of  Seth  J.  Wood- 
man with  reference  to  his  wife,  he  positively  stated  that  there  was  an 
absolute  divorce.  This  they  claim  constitutes  a  fraud  upon  the  claim- 
ant, and  that  his  estate  is  answerable  for  the  consequent  damages, 
whether  tiie  testator  profited  by  the  transaction  or  not,  and  even 
though  he  may  have  believed  that  what  he  said  was  true ;  that  as  at- 
torney for  Seth  J.  Woodman  he  positively  knew  that  no  final  decree 
had  ever  been  entered  in  the  divorce  matter,  and  that  he  must  have 
known  that  none  could  be  entered,  and  that  the  legal  effect  was  to 
leave  the  dower  rights  of  Comia  Woodman  in  full  force  and  effect. 

I  will  say  that  it  is  my  opinion,  based  upon  the  whole  evidence,  that 
the  testator  did  not  intend  to  defraud  the  claimant.  It  may  be  that 
he  believed  that  the  eflfect  of  the  interlocutory  decree,  followed  as  it 
was  by  the  death  of  Mr.  Woodman,  no  cause  having  been  shown  in 
the  meantime  why  the  decree  should  not  be  made  final,  was  to  ex- 
tinguish the  dower  of  Mrs.  Woodman.  I  can  see  how  an  attorney  who 
had  not  examined  the  authorities,  reasoning  only  upon  the  language 
of  the  Code  (a  relatively  recent  provision),  might  have  reached  such 
a  conclusion.  Pettit  v.  Pettit,  105  App.  Div.  312,  93  N.  Y.  Supp.  1001 ; 
Bryon  v.  Bryon,  134  App.  Div.  320,  119  N.  Y.  Supp.  41;  Matter 
of  Crandall,  196  N.  Y.  130,  89  N.  E.  578,  134  Am.  St.  Rep.  830,  17 
Ann.  Cas.  874.  Such  a  mistake  in  the  law  would  probably  constitute 
negligence,  because  the  authorities  were  easily  obtainable ;  but  it  may 
have  been  an  honest  mistake.    Possibly  his  recollection  was  at  fault. 
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and  he  may  have  thought  that  final  judgment  had  been  obtained.  This 
would  not  be  strange  after  a  lapse  of  five  years  after  the  interlocutory 
decree  was  obtained.  In  a  case  of  negligence  he  would  probably  be 
liable  for  such  a  mistake,  for  diligence  would  require  him  to  examine 
the  records  and  ascertain  what  was  finally  done  in  the  divorce  action. 

But  as  the  claim  concededly  cannot  be  sustained  on  the  theory  of 
negligence,  the  question  arises  whether  the  facts  as  presented  con- 
stitute a  case  of  actionable  fraud — ^whether  he  misrepresented  as  to 
the  material  fact  of  Mr.  Woodman  having  a  divorce  from  his  wife, 
when  he  knew  or  is  chargeable  with  knowing  that  such  was  not  the 
case.  It  does  not  affirmatively  appear  that  Mr.  Lamb  relied  on  the 
representations,  but  I  think  it  may  fairly  be  inferred  that  he  did. 

[8]  As  a  general  rule  a  known  agent  is  not  responsible  to  third 
persons  for  acts  done  by  him  in  pursuance  of  an  authority  rightfully 
conferred.  The  agent  is  not  liable  to  third  persons  for  omission  or 
neglect  of  duty;  the  principal  alone  is  responsible.  Colvin  v.  Hol- 
brook,  2  N.  Y.  126.  Thoujgh  not  liable  for  nonfeasance,  he  is  liable 
for  misfeasance  (so  held  in  a  case  of  deliberate  misfeasance  and 
where  the  agent  profited  thereby).  Crane  v.  Onderdonk,  67  Barb.  47. 
For  his  own  positive  or  willful  torts  the  agent  is  liable  to  third  per- 
sons. Gutchess  V.  Whiting,  46  Barb.  139.  A  county  clerk,  in  making 
a  search,  is  only  liable  to  ^e  person  for  whom  it  is  made ;  that  is,  the 
one  who  procures  and  pays  for  it.  Day  v.  Reynolds,  23  Hun,  131. 
See,  also,  Glawatz  v.  People's  Guaranty  Search  Co.,  49  App.  Div. 
467,  63  N.  Y.  Supp.  691. 

[4]  An  attorney  is  only  liable  to  his  client  when  employed  to  ex- 
amine titles  to  real  estate.  Where  there  is  neither  fraud,  falsehood, 
nor  collusion,  the  obligation  of  the  attorney  to  exercise  reasonable 
care  and  skill  in  the  performance  of  the  designated  service  is  to  the 
client,  and  not  to  a  third  party.  Where  no  such  wrongful  element 
exists,  he  is  not  liable  for  the  want  of  reasonable  care  and  skill  at 
the  suit  of  any  one  between  whom  and  himself  the  relation  of  attorney 
and  client  does  not  in  some  manner  exist.  Where  there  is  fraud  or 
collusion,  the  party  will  be  held  liable,  even  though  there  is  no  privity 
of  contract.  National  Savings  Bank  v.  Ward,  100  U.  S.  195,  25  L. 
Ed.  621.  In  a  large  number  of  cases  the  courts  have  emphasized  that 
a  party  is  not  liable  for  fraud,  unless  the  false  representations  were 
made  knowingly  or  with  intent  to  deceive. 

The  element  usually  necessary  to  maintain  an  action  for  fraudulent 
representations  is  that  the  representation  was  known  by  the  party  mak- 
ing it  to  be  false  and  was  made  with  intent  to  deceive.  So  held  in  a 
case  where  the  defendant,  in  order  to  procure  credit,  had  materially 
understated  the  amount  of  his  indebtedness  to  another  party.  Stitt  v. 
Little,  63  N.  Y.  427.  Where  the  defendant  sold  a  steam  engine  and 
boiler,  which  he  represented  to  be  in  good  working  order,  and  when 
taken  down  it  was  ascertained  that  it  was  not,  the  court  held  that, 
in  the  absence  of  evidence  showing  that  the  defendant  knew  of  the 
defects,  an  action  for  fraud  could  not  be  maintained.  Lamb  v.  Kel- 
sey,  54  N.  Y.  645, 

The  essential  elements  of  an  action  for  false  pretenses  are  falsity. 
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scienter,  deception,  and  injury.  In  a  case  where  the  defendant  sold 
stock  of  "the  National  Lead  Trust/'  representing  that  he  had  a  right 
to  do  so,  when  in  fact  the  trust  was  an  illegal  combination  and  he 
had  no  right  to  sell  its  stock,  the  court  held  that  no  action  could  be 
maintained  against  the  defendant  for  fraud,  unless  he  had  knowledg^e 
of  the  falsity  of  his  statements.  Unckles  v.  Hentz,  19  App.  Div. 
166,  45  N.  Y.  Supp.  894,  citing  Hotchkin  v.  Third  National  Bank, 
127  N.  Y.  337,  27  N.  E.  1050;  Meyer  v.  Amidon,  45  N.  Y.  170; 
Brackett  v.  Griswold,  112  N.  Y.  467,  20  N.  E.  376;  Arthur  v.  Gris- 
wold,  55  N.  Y.  400.  Marsh  v.  Falker,  40  N.  Y.  562,  was  a  case  where 
the  defendant  made  to  the  plaintiff  false  representations  concerning 
the  responsibility  of  one  Isaac  Kahn,  thereby  inducing  plaintiff  to  ex- 
tend credit  to  said  Kahn.  '  It  was  held  that  the  plaintiff  could  not  re- 
cover.   In  a  long  opinion  Judge  Daniels,  among  other  things,  said : 

'*In  order  to  determine  whether  representations  of  actual  knowledge  erf  the 
existence  of  material  facts  be  deceitfully  or  fraudulently  made,  or  whether 
that  may  be  properly  and  fairly  Inferred,  regard  must  be  had  to  the  transac- 
tion In  which  they  are  made,  and  to  the  subject  to  which  they  relate;  for, 
as  to  many  subjects  of  trade  and  traffic,  the  acquisition  of  such  knowledge 
is  common,  and  therefore,  when  imported  by  the  representations  made.  It  may 
be  reasonably  expected  to  have  been  Intended  that  the  person  to  whom  they 
may  be  made  should  understand  that  to  be  their  character.  As  to  many  oth- 
er things,  the  possession  of  actual  knowledge  is  exceedingly  rare  and  excep- 
tional, and  when  representations  are  made  concerning  them,  they  are  usually 
understood  as  amounting  to  no  more  than  the  candid  and  sincere  convlctiona 
of  the  person  making  them.  They  are  expressions  of  opinion  or  Judgment, 
rather  than  absolute  representations  of  fact,  and  as  such  are  not  necessarily 
fraudulent,  though  they  afterwards  turn  out  to  be  wholly  unfounded  and  un- 
true. If  they  are  made  in  good  faith,  the  person  making  them  cannot  Justly 
or  legally  be  held  liable  for  the  consequences  resulting  from  them  to  the  per- 
son who  may  afterwards  act  upon  them.  Upon  this  subject  Chancellor  Kent 
stated  the  law  to  be  that  'misrepresentation  without  a  design  Is  not  sufficient 
for  an  action ;  but  If  recommendation  of  a  purchaser  as  of  good  credit  to  the 
seller  be  made  in  bad  faith,  and  with  knowledge  that  he  was  not  of  good 
credit  and  the  seller  sustains  damage  thereby,  the  person  who  made  the  repre- 
sentation is  bound  to  indemnify  the  seller.'  2  Kent,  490.  This  rule  places 
the  liability  of  the  defendant  upon  the  true  ground,  exonerating  him  where  he 
may  act  in  good  faith  and  still  err  in  his  Judgment,  and  rendering  him  responsi- 
ble where  he  knowingly  misinforms  the  applicant  for  the  purpose  of  deceiv- 
ing him." 

The  defendant's  counsel  calls  my  attention  to  some  cases  which 
seem  to  hold  a  contrary  doctrine.  Bennett  v.  Judson,  21  N.  Y.  241, 
was  a  case  where  the  defendant,  for  the  purpose  of  effecting  a  sale 
to  the  plaintiff  of  certain  lands  in  the  West,  made  false  and  fraudu- 
lent representations  in  respect  to  their  location,  proximity  to  a  river 
and  railroad,  agricultural  qualities,  etc.,  and  on  the  trial  claimed  that 
he  made  the  representations  upon  statements  made  to  him  by  his 
brother,  who  had  formerly  owned  the  lands,  who  in  his  turn  derived 
his  information  from  persons  residing  in  the  states  where  the  lands 
were  located,  and  whom  he  had  employed  as  agents  for  the  payment 
of  his  taxes.  The  statement  was  made  in  general  terms,  without  re- 
ferring to  any  other  person  as  authority  for  its  truth.  The  defendant 
had  never  been  in  the  vicinity  of  the  land.  In  that  case  the  court  held, 
in  substance,  that  where  the  defendant  made  false  statements,  and 
had  no  knowledge  as  to  their  truth  or  falsity,  he  was  liable  for  fraud. 
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That  was  a  pretty  plain  case  of  the  defendant  knowing  that  he  did  not 
have  knowledge  of  the  truth  or  falsity  of  his  statements.  In  Wake- 
man  V.  Dalley,  51  N.  Y.  33,  10  Am.  Rep.  551,  Judge  Earl  in  his  opin- 
ion says  that  the  statement  of  the  rule  as  made  in  Bennett  v.  Judson 
IS  not  accurate,  without  a  number  of  important  qualifications,  "and 
upon  the  facts,  as  they  are  reported  in  that  case,  I  entertain  serious 
doubt  whether  the  case  was  properly  decided."  Hadcock  v.  Osmer, 
153  N.  Y.  604,  47  N.  E.  923,  is  a  strong  case  in  favor  of  the  claim- 
ant's contention.    There  the  court  stated  that: 

"Where  a  party  represents  a  material  fact  to  be  true  to  Ms  personal  knowl- 
edge, as  distinguished  from  belief  or  opinion,  when  he  does  not  know  whether 
it  is  true  or  not,  and  it  is  actually  untrue,  he  Is  guilty  of  falsehood,  even  if 
he  believes  it  to  be  true ;  and  if  the  statement  is  thus  made  with  the  inten- 
tion that  it  shall  be  acted  upon  by  another,  who  does  so  act  upon  it  to  his  in- 
jury, the  result  is  actionable  fraud." 

This  was  a  case  where  the  defendant  gave  to  the  plaintiff  the  fol- 
lowing paper  to  induce  the  plaintiff  to  loan  to  Delos  Brown  and  Joseph 
Brown,  who  were  indebted  to  the  defendant,  the  sum  of  $400,  viz.: 

"Mr.  Hadcock:  The  Browns  are  good  for  what  money  you  let  them  have. 
[Signed]    L.  Osmer.** 

Relying  upon  this  information,  the  plaintiff  let  the  Browns  have 
this  money,  with  which  they  paid  their  debt  to  the  defendant,  and 
which  the  defendant  had  theretofore  been  unable  to  collect.  I  do  not 
think  that  that  case  bears  much  resemblance  to  the  one  at  bar.  In 
support  of  this  strong  dictum  the.  court  cites  Marsh  v.  Falker  and  Ben- 
nett V.  Judson,  above  referred  to,  and  also  Kountze  v.  Kennedy,  147 
N.  Y.  124,  130,  41  N.  E.  414  (29  L.  R.  A.  360,  49  Am.  St.  Rep.  651). 
But  in  the  latter  case  Judge  Andrews  in  his  opinion,  among  other 
things,  says: 

"The  representation  upon  which  It  is  hased  must  be  shown  not  only  to  have 
been  false  and  material,  but  that  the  defendant  when  he  made  it  knew  that 
It  was  false,  or,  not  knowing  whether  it  was  true  or  false  and  not  caring 
what  the  fact  might  be,  made  it  recklessly,  paying  no  heed  to  the  injury 
which  might  ensue.  Misjudgment,  however  gross,  or  want  of  caution,  how- 
ever marked,  is  not  fraud.  Intentional  fraud,  as  distinguished  from  a  mere 
breach  of  duty  or  the  omission  to  use  due  care,  is  an  essential  factor  in  an 
action  for  deceit  The  man  who  Intentionally  deceives  another  to  his  injury 
i^ould  be  legally  responsible  for  the  consequences.  But  If,  through  inatten- 
tion, want  of  judgment,  reliance  upon  information  which  a  wiser  man  might 
not  credit,  misconception  of  the  facts  or  of  his  moral  obUgation  to  inquire, 
be  makes  a  representation  designed  to  influence  the  conduct  of  another,  and 
upon  which  the  other  acts  to  his  prejudice,  yet,  if  the  misrepresentation  was 
bonestly  made,  believing  it  to  be  true,  whatever  other  liability  he  may  incur 
be  cannot  be  made  liable  in  an  action  for  deceit." 

[5]  The  claimant's  attorneys  cite  cases  to  show  that  it  is  immaterial 
whether  the  testator  profited  by  the  fraud  or  not.  That  is  true  in  case 
of  actual,  deliberate  fraud.  The  fact  that  the  testator  had  no  motive 
in  perpetrating  a  fraud  is  one  of  the  reasons  why  I  am  of  the  belief 
that  no  fraud  was  intended  by  him.  Besides,  the  presumptions  of 
law  are  against  fraud.    "Where  a  negative  allegation  involves  a  charge 
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of  criminal  neglect  of  duty,  whether  official  or  otherwise,  or  fraud, 
*  *  *  the  party  making  the  allegation  must  prove  it;  for  in  those 
cases  the  presumption  of  law  which  is  always  in  favor  of  innocence 
is  in  favor  of  the  party  charged."  1  Greenl.  Ev.  §  80.  This  doc- 
trine is  held  in  so  many  cases  that  it  may  be  accepted  as  settled  law 
and  is  in  fact  elementary. 

I  think  it  is  clear  from  the  authorities  that  where  untrue  represen- 
tations are  made  in  good  faith  and  in  the  belief  that  they  are  true» 
and  the  one  making  them  does  not  profit  by  the  transaction,  he  is  not 
liable.  Where  one  makes  representations  which  are  deliberately  un- 
true, then  it  is  immaterial  that  he  did  not  profit  thereby ;  if  he  profited 
thereby  he  may  be  liable,  even  though  he  believed  his  statements  to 
be  true.  I  think  that  in  this  way  the  apparent  conflict  in  the  decisions 
can  be  explained.  Of  course,  much  depends  on  the  special  circum- 
stances, as  every  case  must,  to  a  certain  extent,  be  decided  on  its  own 
facts  and  circumstances. 

[B]  The  testimony  of  Mrs.  Lamb  falls  within  the  condemnation  of 
a  long  line  of  cases  which  have  held  tliat  testimony  of  alleged  admis- 
sions by  a  deceased  person,  especially  when  given  by  one  who  is  re- 
lated to  or  connected  with  the  claimant,  is  to  be  received  with  cau- 
tion, great  care,  strict  scrutiny,  and  even  suspicion.  Notwithstanding, 
I  am  satisfied  that  Mrs.  Lamb,  to  the  best  of  her  ability,  told  the 
truth,  and  narrated  the  conversation  between  her  husband  and  the  tes- 
tator substantially  as  it  occurred,  and  as  correctly  as  she  could  re- 
member. 

Accepting  the  material  portions  of  her  testimony  as  entirely  true, 
not  being  satisfied  or  believing  that  the  testator  intended  to  mislead 
or  defraud,  the  testator  not  having  profited  by  the  misrepresentations, 
and  not  being  legally  liable  to  claimant  for  his  negligence,  I  feel  that 
I  must  hold,  I  admit  with  some  regret,  that  this  claim  cannot  be 
legally  sustained.  For  that  reason  the  claim  is  dismissed,  without 
costs  against  the  claimant 

Decreed  accordingly. 
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(96  Ml9C.  Rep.  438) 

In  le  KOHLER  et  al. 

(Surrogate's  CJourt,  New  York  County.    Jnly  29,  1916.) 

1.  WlIiLB   e=3»216 — CONSTBUOnON — SUBBOOATE'S   CJOUBT. 

Ordinarily  the  Surrogate's  Court  cannot  proceed  to  construe  a  will,  un- 
less as  auxiliary  to  actlye  relief  of  some  kind  competent  in  the  tribunal. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  522«  623;  Dec. 
Dig.  <!S9215.] 

2.  WiLLp    ^=5>700— CtoNSTBDcnow — Consideration    of    Rights    of    Passive 

Pabtt. 

In  proceedings  to  construe  a  will,  to  determine  who  is  entitled  to  ac- 
cumulated income,  where  all  the  beneficiaries  hare  been  joined  in  the 
proceeding,  and  all  of  them,  except  testator's  widow,  make  some  daim 
to  the  income,  though  the  widow  is  not  urging  affirmatiyely  any  conten* 
Uon,  her  rights  are  to  be  considered  in  the  same  aspect  as  if  she  were 
an  active  litigant;  the  trustees  representing  her  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |  1678;  Dec.  Dig. 
«=»700.] 

8l  Wnxs  #s»619—OoNSTBUCTioN— Estate  Gbbatbd. 

Where  testator's  will  set  aside  out  of  his  residuary  estate  a  share  suf- 
ficient to  yield  his  widow  $25,000  per  annum,  payable  semiannually  dur- 
ing her  natural  life,  the  widow  was  entitled  to  $25,000  per  annum  during 
her  life,  and  to  nothing  more,  no  remainder  interest  being  limited  in  the 
corpus  of  the  fund,  so  that  the  remainder  fell  into  the  residuary  estate; 
the  persons  entitled  to  the  next  eventual  estate  of  the  widow's  trust  fund 
being  the  residuary  legatees. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent  Dig.  |  1437;  Dec  Dig. 
^s>619.] 

4.  ANNurriES  ^=»1— Definitions— "Rent  Chabge.*» 

An  "annuity,"  at  common  law,  was  a  yearly  sum  charged  on  the  per- 
son of  the  grantor,  an  annual  payment  charged  on  land  being  a  "rent 
charge,'*  while,  when  a  sum  was  payable  annually  by  trustees,  the  pay- 
ments were  not  "annuities,"  either  in  law  or  in  equity,  before  they  were 
dubbed  such  by  the  real  property  statute  of  1896. 

[Ed.  Note. — For  other  cases,  see  Annuities,  Cent  Dig.  (|  1-6 ;  Dec.  Dig. 
^=»1. 

For  other,  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Annuity ;  Rent  Charge.] 

5.  Wills  ^s»684(2),  729— Rights  of  Beneficiabies  m  Income. 

Where  an  annuity  is  created,  the  annuitant  is  entitled  to  the  stipulated 
payment  per  annum,  irrespective  of  the  earnings  derived  from  a  par- 
ticular corpus  or  fund;  but,  where  a  trust  fund  is  created,  the  bene- 
ficiaries are  entitled  to  all  income  earned  on  the  portion  mentioned  in 
the  will,  and,  in  the  case  of  annuities,  where  the  income  is  insufficient 
the  executors  or  trustees  may  encroach  upon  the  principal,  even  in  the 
absence  of  a  specific  direction,  which  is  not  permissible  in  the  case  of  a 
real  or  express  trust 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  K  1616,  1781-1784; 
Dec.  Dig.  <5=»684(2),  729.] 

6.  Wills  ^s»684(10)  —  Tbstamentabt  Tbustkbs  —  Review  of  Judgment  — * 

Abuse  of  Discbetion. 

Where  testator  directed  trustees  to  set  aside  out  of  the  residuary  es- 
tate funds  sufficient  to  yield  his  widow  an  income  of  $25,000  a  year,  the 
judgment  of  the  trustees  mav  be  reviewed  by  the  Surrogate's  Court  if 
evincing  an  abuse  of  discretion. 

[Ed.  Note.-^For  other  cases,  see  Wills,  Cent  Dig.  |  1628;  Dec.  Dig. 
«s>684a0).] 

#a»For  other  oases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  it  lodeves 
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7.  WxTXS  e=»619,  684(6),  755--Testamentart  TRUffr— Rigbpw  of  Bbnbficiaby. 

Where  a  will  directed  trustees  to  set  aside  sufficient  out  of  his  residu- 
ary estate  to  yield  his  widow  an  Income  ot  $25,000  a  year  for  life,  the 
Interest  given  the  widow  was  the  beneficial  Interest  In  a  trust  fund,  the 
corpus  of  which  was  to  be  determined  by  the  trustees,  and  not  an  an- 
nuity, nor  a  dembnstratlve  legacy;  the  accumulated  surplus  of  Income 
oould  not  be  used  for  the  deficit  of  succeeding  years,  but  belonged  to  the 
owners  of  the  next  eventual  estate ;  the  corpus  of  the  trust  oould  not  be 
Invaded  to  meet  the  deficit;  the  trustees  could  not  set  aside  out  of  sur- 
plus Income,  In  full  years,  any  funds  to  meet  future  deficits  of  lean  years ; 
and,  before  distributing  any  surplus  Income  In  a  particular  year  to  those 
entitled  to  the  remainder  Interest,  the  trustees  should  apply  such  surplus 
to  any  deficiencies  In  Income  for  all  preceding  years. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  §§  1437,  1622-1624, 
1947,  1948;   Dec  Dig.  «=>619.  684(6),  755.] 

8.  Wills  ^=9669 — ^Tkstamentabt  Tbubts. 

Where  testator's  will  gave  the  residue  of  his  estate  to  trustees,  to  set 
aside  a  portion  sufliclent  for  the  purpose,  and  to  hold  the  same  In  trust 
for  his  three  daughters,  Investing  and  reinvesting,  paying  over  the  sum 
of  $25,000  per  annum  semiannually  to  each  of  his  daughters  during  their 
natural  life,  with  payments  of  sums  of  $100,000  at  the  ages  of  25,  35, 
and  45,  etc.,  a  valid  trust,  was  created,  and  the  amount  of  the  corpus, 
once  fixed,  was  not  diangeable ;  the  funds  so  withdrawn  from  the  residu- 
ary estate  being  separate  and  distinct  funds  thereafter. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  H  1575,  1676;  Dec. 
Dig.  «g=s>669.] 

9.  Feepetuitibs  ^s=>9(1) — ^Aootjmulation  of  Income. 

The  Income  of  a  testamentary  trust  cannot  be  lawfully  accumulated 
after  the  beneficiary  reaches  21  years. 

[Ed.  Note. — ^Fbr  other  cases,  see  Perpetuities,  Gent.  Dig.  §  67;  Dec. 
Dig.  <&=>9(1).] 

10.  Wills  ^=>587(4) — ^Rentb  and  Pbofitb — ^Disposition — Statute. 

Under  Real  Property  Law  (CJonsol.  Laws,  c.  50)  S  63,  providing  that 
when,  in  consequence  of  a  valid  limitation  of  an  expectant  estate,  there 
is  a  suspension  of  the  power  of  alienation,  or  of  the  ownership,  during  the 
continuance  of  which  rents  and  profits  are  undisposed  of,  and  no  valid 
direction  for  accumulation  given,  they  shall  belong  to  the  person  pre- 
sumpth'ely  entitled  to  the  next  eventual  estate,  made  applicable  to  per- 
sonalty by  Perscmal  Property  Law  (Ck>nsoL  Laws,  &  41)  |  11,  where  tes- 
tator created  trusts  out  of  his  residuary  estate  for  the  benefit  of  two  In- 
fant daughters,  remainder  to  go  to  their  issue,  If  any.  In  the  absence  of 
such  issue,  testator's  next  of  kin  take. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §  1288 ;  Dec.  Dig.  «=> 

687(4).] 

11.  Wills  «c»587(4) — Pebsons  Bntitled  to  Next  Eventual  Estate — Stat- 
ute. 

Under  said  sections  persons  presumptively  entitled  to  the  next  eventual 
estate  are  those  who  are  entitled  to  the  estate  which  is  to  take  effect  at 
the  end  of  the  period  during  which  the  rents  and  profits  are  undisposed 
of  or  are  not  validly  accumulated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  1288;  Dec  Dig. 
«=>587(4).] 

12.  Wills  ^=s>587(4) — ^Residuabt  Clause — Disposition  of  Rents  and  In- 
come. 

A  residuary  clause  does  not  necessarily  dispose  of  the  rents  and  In- 
come of  trust  funds  within  said  sections ;  the  statutory  provision  referring 

^S9For  other  oases  see  same  topic  St  KfiTT-NUMBER  In  all  Key-Numbered  Dlgesta  A  Indezet 
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to  a  specific  disposition  of  rents  and  profits,  to  take  effect  pending  the 
Testing  in  possession  of  an  expectant  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  S  1288;  Dec.  Dig.  «=> 
687(4).] 

18.  Wills  ^=»587(4) — ^Disposition  of  Irgomb — Statute. 

In  every  case  where  there  Is  a  fixed  specific  trust  fund  and  an  expect- 
ant estate  created  therein,  a  residuary  clause  operates  to  prevent  the  hold- 
er of  the  next  eventual  estate  from  taking  the  Income,  under  Real  Prop- 
erty Law,  §  63,  made  applicable  to  personalty  by  Personal  Property  Law, 
Sll. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig,  (  1288;  Dec  Dig. 
e=>587(4).] 

14.  Wills  «=>587(4) — Rk^ht  to  Rents — Residuabt  Clause. 

In  no  case  where  the  rents  of  property,  pending  the  vesting  in  posses- 
sion of  the  expectant  estate,  are  disposed  of,  can  the  holder  of  an  ex- 
pectant estate  be  entitled  to  such  rents  so  long  as  a  residuary  clause  can 
be  found  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  1288;  Dec.  Dig. 
«=s>587(4).] 

15.  Wills  «=>587(4) — Right  to  Rents  and  Profits — Statute. 

The  purpose  of  Real  Property  Law,  f  63,  made  applicable  to  personalty 
by  Personal  Property  Law,  §  11,  is  to  allow  him  who  is  to  take  the  fu- 
ture estate  also  to  take  the  rents  and  profits  in  the  interim,  pending  the 
vesting  in  possession  of  his  estate,  where  such  rents  and  profits  are  not 
given  to  another. 

[Ed.  Note. — ^FOr  other  cases,  see  Wills,  Cent  Dig.  (  1288;  Dec.  Dig.  <d=s> 
687(4).] 

16.  Wills  «=»587(4) — ^Disposition  of  Income — Legality — Statute. 

Said  section  means  that  the  only  disposition  of  income  which  prevents 
Its  operation  Is  a  valid  disposition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  1288 ;  Dec  Dig.  ^=» 

587(4).] 

17.  Statutes  ^=9206 — Construction. 

It  is  a  cardinal  rule  that,  in  construing  a  statute,  effect  must  be  given, 
if  possible,  to  every  portion. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Ont.  Dig.  §  283 ;  Dec.  Dig. 
«=»206.] 

IS,  Perpetuities  ^=>9(1)— Invalio  Disposition  of  Rents  and  Profits — 
Unlawful  Accumulation. 

The  only  invalid  disposition  that  can  be  made  of  rents  and  profits 
is  an  unlawful  accumulation. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent  Dig.  S  67 ;  Dec.  Dig. 
«=>9(l).l 

19.  Perpetuities  ^=>4(1) — Vesting  of  Expectant  Estate. 

An  expectant  estate  must  vest  within  the  prescribed  time  allowed  by 
the  statute  of  perpetuities  in  order  to  be  valid. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent  Dig.  {{  4,  40,  41: 
Dec  Dig.  <&=>4(1).] 

20.  Perpetuities  ^s»9(1) — ^Disposition  of  Rents  and  Profits— Statute  of 

Perpetuities. 

The  only  disposition  of  rents  and  profits  which  can  be  made  is  one  pend- 
ing the  permitted  period  of  the  statute  of  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent.  Dig.  §  67 ;  Dec.  Dig. 
»»9(1).] 

^s»For  other  cmm  Me  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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21.  Wills  ^=»705 — Conbtbuction — DegriAe  Awabdiho  Spbchio  Akottntb. 
In  proceedings  for  the  construction  of  testator's  will,  to  determine  who 
were  entitled  to  the  income  of  various  trust  funds,  no  direction  could  be 
made  for  the  payment  of  specific  amounts  of  accumulated  income,  nor  for 
the  constitution  of  the  various  trust  funds,  where  the  latter  matter  was 
for  future  action  by  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {  1682;  Dec.  Dig.  ^s 
705.3 

Petition  of  Veronica  M.  Kohler  and  others,  as  executors  and  trus- 
tees of  the  last  will  and  testament  of  Charles  Kohler,  deceased,  for  the 
construction  of  the  will  of  the  testator.  Order  directed  to  be  settled 
in  accordance  with  the  opinion. 

See,  also,  91  Misc.  Rep.  462,  154  N.  Y.  Supp.  958. 

CyGorman,  Battle  &  Vandiver,  of  New  York  City  (James  A.  O'Gor- 
man,  of  New  York  City,  of  counsel),  for  trustees.' 

Henry  C.  Quinby,  of  New  York  City  (Henry  C.  Quinby  and  George 
Edwin  Joseph,  both  of  New  York  City,  of  counsel),  for  respondent 
Florman,  legatee  and  devisee. 

Daniel  J.  Mooney,  of  New  York  City  (Charles  H.  Tuttle,  of  New 
York  City,  of  counsel),  special  guardian,  for  Nils  Kohler  Florman. 

Timothy  Murray,  of  New  York  City,  special  guardian,  for  Vera 
M.  Kohler  and  Rita  M.  Kohler. 

FOWLER,  S.  [1]  This  is  a  proceeding  for  the  construction  of 
a  will,  particularly  the  eighteenth  paragraph  thereof,  and  to  determine 
the  proper  disposition  of  very  large  accumulations  and  also  those  enti- 
tled to  certain  remainders  over  and  for  other  and  general  relief.  The 
matter  has  been  argued  by  able  counsel  at  length,  and  I  am  inclined 
to  express  my  opinion  as  desired,  but  only  in  view  of  the  conclusion 
reached,  as  no  one  can  be  prejudiced  thereby,  and  the  opinion  may 
tend  to  facilitate  counsel  in  the  conduct  of  the  accounting  directed  to 
follow.  Ordinarily  this  court  cannot  proceed  to  construction  unless, 
as  auxiliary  to  active  relief  of  some  kind,  competent  in  this  tribunal. 
Matter  of  Will  of  Losea,  160  N.  Y.  Supp.  514;  Matter  of  Harden,  88 
Misc.  Rep.  420,  150  N.  Y.  Supp.  743;  Matter  of  Catlin,  89  Misc.  Rep. 
93,  151  N.  Y.  Supp.  254. 

It  appears  that  Mr.  Charles  Kohler,  the  deceased  testator,  was  sur- 
vived by  his  widow,  Veronica  M.  Kohler,  and  also  by  three  children, 
Olga  v..  Vera  M.  and  Rita  M.  Kohler.  The  two  last  named  are  in- 
fants. Olga  V.  married  Mr.  Nils  Florman,  and  has  attained  her 
majority.  On  the  18th  day  of  January,  1915,  Nils  K.  Florman,  a 
son  of  said  Olga  Florman,  was  bom.  Under  the  will  of  Mr.  Kohler 
trusts  are  created  in  favor  of  his  children  and  his  widow.  The  corpus 
of  the  estate  has  yielded  a  very  large  income,  considerably  more  than 
necessary  to  pay  the  required  annuities.  On  December  1,  1915,  such 
excess  of  accumulated  income  amounted  to  $1,209,318.48,  a  considera- 
ble portion  of  which  was  in  existence  prior  to  the  birth  of  the  grand- 
child. Nils  K.  Florman.  The  questions  presented  to  the  surrogate  in 
this  proceeding  grow  out  of  this  extensive  accumulation  of  income. 

^s9For  other  cases  see  same  topic  ft  KSY-NXJMBBR  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


GooQle 


Sur.  Ct.)  IN  BB  BOHLBB  673 

After  giving  various  general  legacies  and  specific  legacite  the  testa- 
tor provides  in  his  will,  paragraph  eighth  thereof,  as  follows: 

"Eighth.  All  the  rest,  residiie  and  remainder  of  my  estate,  both  real  and 
penonal,  and  of  whataoever  description  and  wheresoever  situated,  I  give,  de- 
mise and  bequeath  unto  my  trustees  hereinafter  named,  in  trust,  as  follows: 
First,  to  set  aside  out  of  my  said  residuary  estate,  a  share  or  portion  thereof 
sufficient  for  the  purpose,  and  to  hold  the  same  in  trust,  for  my  daughter  Olga 
v.,  investing  and  Teinvestlng  the  same  from  time  to  time  and  paying  over  the 
sum  of  twenty-fire  thousand  dollars  ($25,000)  per  annum,  payable  semian- 
nually during  her  natural  life,  and  in  addition  thereto  when  she  arrive  at 
the  age  of  twenty-five  (25)  to  pay  over  to  her  the  sum  of  one  hundred  tnou- 
sand  dollars  ($100,000) ;  when  she  arrive  at  the  age  of  thirty-five  (35),  a  fur- 
ther sum  of  one  hundred  thousand  dollars  ($1<X),000),  and  when  she  arrive  at 
the  age  of  forty-five  (45),  a  further  sum  of  one  hundred  thousand  dollars 
($100,000),  and  upon  her  death,  to  pay  over  the  balance  remaining  unpaid  of 
the  share  or  portion  of  my  said  residuary  estate  so  set  aside  for  her  benefit 
as  aforesaid,  to  such  of  her  issue  as  shall  be  living  at  her  death,  share  and 
share  alike.  Should  any  of  her  issue  die  before  her,  leaving  issue  at  her 
death,  then  such  issue  shall  take  in  equal  shares  the  share  the  parent  would 
have  received  had  he  or  she  survived  her  death.  Should  my  said  daughter, 
Olga,  die  leaving  no  issue  surviving  her,  then,  in  that  event,  the  said  share 
or  portion  herein  provided  for  shall  pass  into  and  become  part  of  my  residu- 
ary estate." 

Subdivision  second  of  Mr.  Kohler's  will  contains  a  similar  provision, 
of  which  the  daughter.  Vera  M.,  is  the  beneficiary.  Subdivision  third 
ccMitains  a  further  and  similar  provision,  of  which  the  daughter,  Rita 
M.,  is  the  beneficiary.    Subdivision  fourth  is  as  follows: 

''Fourth.  TO  set  aside  out  of  my  said  residuary  estate,  a  share  or  portion 
thereof  sufficient  f6r  the  purpose,  and  to  hold  the  same  in  trust  for  my  wife, 
Veronica  M.  Kohler,  investing  and  reinvesting  the  same  from  time  to  time  and 
paying  over  the  sum  of  twenty-five  thousand  dollars  ($25,000)  per  annum,  pay- 
able semiannually  during  her  natural  life." 

Paragraph  eighteenth  of  the  will  is  as  follows: 

"Eighteenth.  Should  there  be  any  balance  or  residuary  estate  remaining 
after  the  bequests  hereinbefore  provided  for,  including  the  trusts  also  herein- 
above created,  then  I  give,  devise^  and  bequeath  the  same  to  my  said  children 
to  be  divided  between  them  share  and  share  alike.*? 

[2]  Pursuant  to  the  authority  contained  in  the  will,  the  trustees 
have  continued  the  business  of  the  testator.  The  trustees  have  to  some 
extent,  perhaps,  constituted  the  four  trust  funds  out  of  the  entire  resid- 
uary estate,  although  they  ask  for  instructions  on  this  point.  As  the 
testator's  business  has  3aelded  a  very  large  income,  a  vast  accumula- 
tion of  income  has  resulted.  The  trustees  now  ask  the  surrogate  to 
determine  to  whom  such  excess  income  is  payable.  All  the  beneficiaries 
have  been  joined  in  this  proceeding.  All  of  them,  except  the  widow, 
make  some  claim  to  the  accumulated  income.  Although  the  widow  has 
defaulted,  as  the  trustees  in  a  proceeding  of  this  kind  are  bound  to  be 
and  are  indifferent  and  impartial,  the  trustees  may  be  deemed  to  repre- 
sent the  widow's  interest.  Although  the  widow  is  not  urging  affirma- 
tively any  contention,  her  rights  are  to  be  considered  in  the  same  aspect 
as  if  she  were  an  active  litigant. 

The  adult  daughter,  Mrs.  Florman,  insists  that  the  residuary  estate 
provided  for  in  paragraph  eighteenth  of  her  father's  will  includes  all 
160N.T.S.— 43 
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accumulated  income,  and  that  it  should  be  distributed  one-third  to 
each  surviving  daughter  of  the  testator.  The  two  infant  daughters 
of  the  testator,  appearing  by  their  special  guardian,  join  with  their 
sister  in  such  construction.  The  grandson  and  infant  child  of  Mrs. 
Florman  by  his  special  guardian  advances  the  claim  that  the  accumu- 
lated income  upon  the  trust  corpus  set  aside,  pursuant  to  subdivision 
first  of  paragraph  eighth,  belongs  to  such  grandchild  as  the  owner  and 
holder  of  the  next  eventual  estate  under  section  63  of  the  Real  Prop- 
erty Law. 

[3]  It  seems  to  be  conceded  by  all  the  parties  appearing  herein,  that 
all  accumulations  derived  from  Uie  trust  estate  created  in  favor  of  the 
widow,  Mrs.  Veronica  M.  Kohler,  fall  into  the  residuary.  As  the  in- 
come derived  from  the  widow's  trust  fund  is  not  the  source  of  the 
real  controversy  amongst  the  parties  appearing  herein,  the  testament 
will  first  be  examined  for  the  purpose  of  ascertaining  whether  such 
conceded  construction,  which  excludes  the  widow,  is  correct.  With 
that  inquiry  disposed  of,  the  real  questions  can  be  considered  without 
embarrassment.  Mrs.  Kohler's  rights  are  scarcely  open  to  argument. 
Under  subdivision  fourth  of  the  will  all  that  Mrs.  Kohler  takes  is  a 
life  interest.  She  is  entitled,  under  the  will,  to  $25,000  per  annum 
during  her  life  and  to  nothing  more.  No  remainder  interest  is  limited 
in  the  corpus  of  the  trust  fund  held  for  Mrs.  Kohler.  The  remainder, 
therefore,  falls  into  the  residuary  estate.  The  persons  entitled  to  the 
next  eventual  estate  of  the  trust  fund,  so  set  aside  for  Mrs.  Kohler, 
are  the  residuary  legatees.  Craig  v.  Craig,  3  Barb.  Ch.  76,  at  page 
101;  Youngs  v.  Youngs,  45  N.  Y.  254;  Riker  v.  Cornwall,  113  N. 
Y.  115,  20  N.  E.  602;  Umb  v.  Lamb,  131  N;  Y.  227,  30  N.  E.  133 ; 
Matter  of  Miner,  146  N.  Y.  121,  40  N.  E.  788;  Matter  of  Allen,  151 
N.  Y.  243,  45  N.  E.  554.  Whether  we  conclude  that  subdivision  fourth 
of  paragraph  eighth  of  the  will  operates  upon  and  is  effective  in  with- 
drawing from  the  residuary  estate  only  $25,000  per  annum,  or  whether 
we  conclude  that  the  sums  set  aside  by  the  trustees  to  constitute  the 
corpus  of  the  trust  as  the  trust  fund  gorverned  by  the  provision  of  sub- 
division fourth,  the  residuary  legatees  are  clearly  entitled  to  the  accu- 
mulated income  derived  from  the  trust  fund  held  for  the  benefit  of  Mrs. 
Kohler. 

[4]  The  income  derived  from  the  funds  set  aside  for  the  daughters 
cannot  be  so  summarily  dismissed.  The  disposition  of  those  accumu- 
lations and  their  ownership,  as  well  as  the  determination  of  the  quality 
and  the  extent  of  the  interests  created  by  the  four  subdivisions  of 
paragraph  eighth  of  the  will  present  substantial  issues.  While  the  dis- 
position of  the  income  already  accumulated  in  the  instance  of  the 
widow's  trust  does  not  require  extended  discussion,  this  is  not  so 
with  respect  to  the  nature  of  the  fund  required  to  be  set  aside  for  the 
annual  payments  to  the  widow.  A  determination  of  the  nature  of  the 
interests  created  under  paragraph  eighth  of  the  will  involves  a  consid- 
eration of  the  distinction  between  "annuities"  and  "trusts"  for  the 
payment  of  income.  The  interests  given  to  the  widow  and  the  daugh- 
ters are  not  in  a  technical  sense  "annuities."  Unfortunately  there  is 
in  this  state  some  embarrassment  about  the  use  of  the  term  "annuity." 
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The  adoption  in  several  statutes  of  this  state  of  the  common-law  term 
''annuities"  to  denote  annual  payments  derived  from  trust  funds  or 
trust  estates,  owes  its  origin  to  the  real  property  statute  of  1896.  The 
real  confusion  follows  that  act.  An  "annuity"  at  common  law  was  a 
yearly  sum  charged  on  the  person  of  the  grantor.  Nothing  else  was 
an  annuity.  When  an  annual  payment  was  charged  on  land  it  was 
at  common  law  a  "rent  charge."  When  a  sum  was  payable  annually 
by  trustees  the  payments  were  not  "annuities,"  either  in  law  or  in  eq- 
uity before  our  statutes  dubbed  them  "annuities"  with  some  sacrifice 
of  principle,  and  with  utter  disregard  of  that  common-law  terminology 
which  is  an  essential  part  of  the  common  law  itself. 
.  [5]  The  distinction  between  "annuities"  and  trusts  for  the  payment 
of  income  to  beneficiaries  is  a  substantial  one.  Where  an  annuity  is 
created  the  annuitant  is  entitled  to  the  stipulated  payments  per  annum, 
irrespective  of  the  earnings  derived  from  a  particular  corpus  or  fund. 
Where  a  trust  fund  is  created,  however,  the  beneficiaries  are  entitled  to 
the  entire  income  earned  on  the  portion  mentioned  in  the  will.  In  the 
case  of  annuities,  where  the  income  is  insufficient,  the  executors  or 
trustees  may  encroach  upon  the  principal,  even  in  the  absence  of  a 
specific  direction.  In  the  case  of  a  real  or  express  trust,  the  trustees 
are  not  permitted  to  pay  out  any  portion  of  the  principal  unless  the 
will  specifically  so  authorizes. 

The  principles  laid  down  in  Spencer  v.  Spencer,  38  App.  Div.  403,  56 
N.  Y.  S'ui>p.  460,  a  case  not  relied  upon  by  counsel  before  me,  arc,  I 
think,  applicable  here.  In  that  case  the  court  distinguishes  between 
"annuities"  and  trusts.  The  will  provided  that  the  executors  should 
set  apart  a  certain  portion  of  the  testator's  real  estate,  in  their  judg- 
ment sufficient  to  yield  a  net  income  of  $25,000,  and  hold  this  real  es- 
tate in  trust,  and  out  of  the  income  pay  $25,000  per  annum  to  the  tes- 
tator's widow  for  life  and  any  balance  of  income  to  those  persons  who, 
during  the  widow's  life,  should  presumptively  be  entitled  to  take  the 
corpus  of  the  trust  estate.  During  the  first  five  or  six  years  the  trust 
estate  produced  a  net  income  of  about  $30,000  per  annum.  During 
the  years  ending  May  1,  1896,  and  May  1,  1897,  a  deficit  of  $2,000  re- 
sulted. All  the  surplus  income  for  the  earlier  years,  except  $4,000, 
had  been  distributed  to  those  entitled  to  the  next  estate.  In  an  action 
for  construction  of  the  will  it  was  distinctly  held :  First,  that  the  in- 
terest given  to  the  widow  was  the  beneficial  interest  in  a  trust  fund 
the  corpus  of  which  was  to  be  determined  by  the  trustees,  and  not  an 
annuity  nor  a  demonstrative  legacy ;  second,  the  accumulated  surplus 
of  $4,000  could  not  be  used  for  the  deficit  of  the  years  1896  and  1897, 
but  belonged  to  the  owners  of  the  next  eventual  estate ;  third,  that  the 
corpus  of  the  trust  could  not  be  invaded  to  meet  the  deficit;  fourth, 
that  the  trustees  could  not  be  directed,  and  it  would  not  be  lawful  for 
them,  to  set  aside  in  the  future,  out  of  surplus  income  in  full  years,  any 
funds  to  meet  future  deficits  of  lean  years ;  fifth,  that  before  distrib- 
uting any  surplus  income  in  a  particular  year  to  those  entitled  to  the 
remainder  interest  the  trustees  should  apply  such  surplus  to  any  de- 
ficiencies in  income  for  all  preceding  years.  That  is,  income  determin- 
ed at  the  end  of  a  year  to  be  surplus,  above  the  requirements  of  annual 
payments  for  that  year,  should  be  used  for  past  deficits. 
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[6,7]  The  principles  announced  in  Spencer  v.  Spencer  with  one 
modification  appear  to  me  to  govern  the  construction  of  Mr.  Kohler's 
will.  The  amount  of  the  corpus  of  the  trust  funds  in  Spencer  v.  Spen- 
cer was,  in  the  language  of  the  will,  left  to  the  judgment  of  the  trus- 
tees. In  the  case  now  before  me  no  such  uncontrolled  discretion  is 
expressly  bestowed.  The  trustees  here  are  to  set  aside  out  of  the  resid- 
uary estate  funds  sufficient  for  the  purpose.  Their  judgment  doubtless 
may  be  reviewed  by  the  court  if  evincing  an  abuse  of.  discretion.  The 
amount  of  the  corpus  necessary  for  the  pajrments  may  be  determined  as 
a  fact  by  the  trustees,  subject  to  such  review.  The  court's  finding  will 
be  an  ultimate  adjudication  binding  upon  all  the  parties.  The  trust 
funds,  once  so  constituted,  will  be  held  by  the  trustees,  pursuant  to 
paragraph  eighth  of  the  will  of  Mr.  Kohler,  and  the  income  disposed 
of  pursuant  to  the  rules  announced  in  Spencer  v.  Spencer.  In  that 
case  the  rules  laid  down  for  the  disposition  of  the  income  and  the  pay- 
ments of  the  sums  to  the  beneficiaries  were  deduced  from  the  decisions 
of  Stewart  v.  Chambers,  2  Sandf.  Ch.  382,  Cochrane  v.  Walker,  4 
Dem.  164,  and  Matter  of  Chauncey,  119  N.  Y.  17,  23  N.  E.  448,  7 
L.  R.  A.  361,  in  all  of  which  they  were  applied. 

The  interests  created  by  paragraph  eighth  of  Mr.  Kohler's  will  are 
not,  I  think,  governed  by  the  decision  rendered  in  Griffen  v.  Keese, 
187  N.  Y.  454,  80  N.  E.  367.  That  case  is  relied  upon  by  the  counsel 
for  Mrs.  Florman  as  decisive  of  this  case.  In  many  respects  the  facts 
in  GrifFen  v.  Keese  are,  doubtless,  similar  to  those  in  the  matter  now 
here.  But  all  semblance  of  similarity  vanishes  in  the  light  of  the  dis- 
tinction already  pointed  out  between  "annuities"  and  annual  payments 
of  income  from  trust  funds.  In  Griffen  v.  Keese,  the  testator  created 
a  number  of  "annuities"  amounting  to  $10,000,  and  in  order  to  assure 
their  payment  testator  provides : 

''And  I  direct  that  my  executors  do  set  apart  and  invest  a  fund  sufficient 
to  produce  the  above  annuities,  or  a  sufficient  amount  of  stocks  to  be  held  for 
that  purpose  or  a  part  of  each  which  fund  and  the  unappropriated  income 
thereof  is  on  the  decease  of  the  annuitants  as  they  respectively  die  to  be  di- 
vided among  my  grandchildren  who  shall  be  living  at  the  time  of  the  death 
of  the  respective  annuitants,  per  capita  and  not  per  stirpes,  only  retaining  an 
amount  sufficient  to  produce  the  required  amount  for  the  remaining  •an- 
nuitants." 

The  residuary  estate  was  placed  in  trust  with  direction  to  the  execu- 
tors, after  conversion  into  cash,  to  hold  the  proceeds  in  trust  for  testa- 
tor's grandchildren.  Remainders  were  given  to  testator's  surviving  is- 
sue, and  to  the  survivors  of  testator's  grandchildren  on  the  death  of 
any  without  issue.  By  a  codicil  the  benefits  of  the  residuary  clause 
were  taken  away  from  the  grandchildren.  By  reason  of  the  death  of 
some  of  the  annuitants  there  was  an  accumulation  of  income  arising 
from  the  falling  in  of  their  annuities.  Some  of  the  accumulations 
arose  because  the  funds  set  aside  were  too  large.  The  action  was  one 
brought  by  the  trustees  for  an  accounting  and  construction.  They 
sought  the  aid  of  the  court  to  determine  the  ownership  of  the  accumu- 
lated surplus  income.  After  overruling  the  plea  of  res  adjudicata,  bas- 
ed upon  earlier  accountings,  the  Court  of  Appeals  decided  that  the  sum 
set  aside  as  corpus  for  the  production  of  the  annuities  was  excessive 
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and  should  be  reduced  from  $400,000  to  $150,000,  which  latter  sum 
had  been  fixed  by  the  Appellate  Division.  The  principal  so  found  to 
be  unnecessary  was  decreed  to  be  a  part  of  the  residuary.  The  income 
likewise  was  placed  in  the  residuary.  The  court  distinguished  care- 
fully "annuities"  and  "income  derived  from  trust  funds."  Four  of  the 
learned  judges  held  that  the  will  established  annuities  and  set  aside  a 
fund  merely  sufficient  for  their  payment  The  majority,  per  Werner, 
J.,  said: 

"Having  created  a  number  of  annuities  the  testator  found  it  necessary  to 
create  a  fund  for  their  production.  His  exectttors  were  therefore  directed  to 
set  apart  and  invest  'a  fund  sufficient  to  prodace  the  above  annuities.*  Not 
au  unlimited  fund,  not  an  excessive  fund,  but  a  sufficient  fund.  The  produc- 
tion of  these  annuities  is  the  underlying  subject-matter  of  this  part  of  the 
will.  •  •  •  That  is  the  evident  purpose  of  this  clause.  The  distribution 
of  this  fund  was  clearly  not  the  primary  object  of  its  oreation ;  that  was  to 
be  mere  incident,  because  the  death  of  the  annuitants  from  time  to  time  would 
be  sure  to  reduce  the  income  that  was  necessary,  and  that  would  operate  to 
release  a  part  of  the  fund.  The  testator's  direction  as  to  the  establishment 
of  the  fund  was  practically  reiterated  as  to  its  subsequent  maintenance,  ror 
the  trustees  are  admonished  to  retain  only  'an  amount  sufficient  to  produce 
the  required  amount  for  the  remaining  annuitants.' " 

The  majority  believed  annuities  had  been  created,  not  a  trust  fund 
for  the  payment  of  income  to  beneficiaries.  The  three  dissenting 
judges,  per  Gray,  J.,  deemed  that  a  valid  trust  had  been  created,  and 
the  amount  of  the  corpus  once  fixed  was  not  changeable.  The  fund 
so  withdrawn  from  the  residuary  was  thereafter  a  separate  and  dis- 
tinct trust  fund. 

[8]  The  testator,  in  the  case  now  before  me,  created  four  separate 
trust  funds,  not  four  annuity  funds.  The  rule  laid  down  by  the  ma- 
jority in  Griffen  v.  Keese  for  the  distribution  of  annuity  funds  is 
therefore  not  in  point.  Rather,  indeed,  it  is  the  rule  enunciated  by  the 
dissenting  judges  which  governs,  because  trust  funds  were  provided 
by  Mr.  Kohler.  The  reasons  which  impelled  the  Court  of  Appeals  to 
construe  the  will  in  Griifen  v.  Keese  as  it  did  are  not  here  present. 
The  eighth  paragraph  of  Mr.  Kohler's  will  provided  in  the  case  of 
each  daughter,  not  merely  for  annual  payments  of  income,  but  also  for 
three  payments  of  principal  amounting  each  to  $100,000.  Surely  the 
testator  did  not  intend  that  the  amounts  set  aside  to  meet  the  require- 
ments of  principal  were  to  vary.  It  is  difficult  to  impute  an  intention 
to  have  separate  funds  for  the  principal  and  separate  funds  for  the 
production  of  the  yearly  pa)rments.  It  may  therefore  be  taken  as  con- 
trolling that  the  testator  never  contemplated  changing  trust  funds. 
Another  distinction  between  this  will  and  that  construed  in  Griifen 
V.  Keese  is  that  in  the  latter  will  the  ultimate  residuary  was  to  be  kept 
in  trust.  In  this  will  the  residuary  is  distributable  at  once.  Any  short- 
comings of  the  funds  set  aside  cannot  be  replenished  out  of  the  resid- 
uary. Is  this  fact  not  an  indication  of  the  fixedness  of  the  trust  funds? 
The  trustees  under  Mr.  Kohler's  will  are  "to  set  aside"  the  necessary 
funds  and  "to  hold  the  same  in  trust."  Such  funds  "shall  pass  in^ 
and  become  parf*  of  the  residuary  estate  upon  the  death  of  eadi  daugh- 
ter without  issue  surviving.  The  language  is  that  usually  employed 
to  create  trusts,  not  to  create  annuities.    Again,  if  the  funds  were  to 
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vary,  some  portion  might  be  returned  into  the  residuary  before  the 
beneficiary's  death.  If  there  are  annuities,  why  was  it  also  provided 
in  the  fourteenth  paragraph  that  if  the  trust  funds  were  retained  in 
the  testator's  business,  any  deficit  of  income  should  be  remedied  out 
of  capital  ?  The  right  to  increase  the  corpus  at  intervals  would  sufl&ce 
for  that  purpose. 

It  seems  to  me  that  no  argument  can  be  predicated  of  the  testator's 
deliberate  choice  to  omit  naming  definite  amounts.  This  he  did,  be- 
cause when  he  wrote  his  will  it  could  not  be  determined  what  sums 
would  be  needed  either  to  earn  the  annual  income  or  to  meet  the  in- 
stallments of  principal.  The  testator  could  not,  indeed,  tell  whether 
his  business  ^ould  be  continued  after  his  death.  Thus  several  con- 
siderations prompted  a  postponement  of  the  actual  determination  of 
the  quantity  of  the  corpus  of  the  trusts.  In  the  case  of  the  trust  for 
the  widow  there  is  no  remainder  interest,  and  no  payments  of  princi- 
pal are  provided,  but  all  the  other  controlling  reasons  are  present  for 
construing  that  trust  in  the  same  way  as  the  others.  Moreover,  there 
is  no  indication  of  intention  upon  the  part  of  the  testator  to  differen- 
tiate the  trusts. 

[9]  The  trusts  under  paragraph  eighth  of  Mr.  Kohler's  will  are,  as 
above  stated,  governed  by  the  decision  in  Spencer  v.  Spencer.  The 
surplus  income  is  not  directed  to  be  accumulated.  As  Mrs.  Florman 
has  attained  her  majority,  the  income  in  her  fund,  after  she  reaches 
21  years,  could  not  lawfully  be  accumulated. 

The  remaining  question  in  this  case  is  whether  said  surplus  accumu- 
lations pass  under  section  63  of  the  Real  Property  Law,  made  ap- 
plicable to  personalty  by  section  11  of  the  Personal  Property  Law, 
or,  on  the  other  hand,  pass  under  the  residuary  clause.  Section  63 
of  the  Real  Property  Law,  extended  in  its  application  to  personalty 
(section  11,  Personal  Property  Law),  prevents  the  transfer  of  the 
accumulated  income  in  question  to  the  residuary  estate,  that  is,  if  we 
assume  that  the  accimiulations  as  such  are  severable  from  and  taken 
out  of  the  residuary  estate.  Section  63  of  the  Real  Property  Law 
provides  as  follows : 

''When,  in  conseqaence  of  a  valid  Umitation  of  an  expectant  estate,  there  is 
a  suspension  of  the  power  of  alienation,  or  of  the  ownership  during  the  con- 
tinuance of  wliich  the  rents  and  profits  are  undisposed  of  and  no  valid  di- 
rection for  their  accumulation  is  given,  such  rents  and  profits  shall  belong 
to  the  persons  presumptively  entitled  to  the  next  eventual  estate." 

[10]  In  respect  of  the  trust  fund  for  Mrs.  Florman  the  holder  of 
the  next  eventual  estate  is  her  infant  child.  The  owners  of  the  ex- 
pectant estate  in  the  trusts  created  for  the  benefit  of  the  two  infant 
daughters  of  the  testator  are  not  ascertained  or  in  being.  Their  is- 
sue, if  any,  would  be  the  owners  of  such  estate.  In  the  absence  of 
issue,  under  the  statute,  upon  the  assumption  made,  the  testator's  next 
of  kin  take.    U.  S.  Trust  Co.  v.  Sober,  178  N.  Y.  450,  70  N.  E.  970. 

[11]  The  persons  presumptively  entitled  to  the  next  eventual  es- 
tate are  those  who  are  entitled  to  the  estate  which  is  to  take  effect  at 
the  end  of  the  period  during  which  the  rents  and  profits  are  undis- 
posed of.  Of  are  not  validly  accumulated.     Matter  of  Harteau,  2M 
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N.  Y.  292,  97  N.  E.  726;  Matter  of  Tompkins,  10  App.  Div.  572,  42 
N.  Y.  Supp.  412,  modified  154  N.  Y.  634,  49  N.  E,  135;  Young  v. 
Barker,  141  App.  Div.  801,  127  N.  Y.  Supp.- 211;  Meldon  v.  Dev- 
lin, 31  App.  Div.  146,  53  N.  Y.  Supp.  172,  affirmed  167  N.  Y.  573, 
60  N.  E.  1116;  Staples  v.  Mead,  152  App.  Div.  745,  137  N.  Y.  Supp. 
847.  The  statute  refers  to  those  who  are  presumptively  entitled  at 
the  time  the  income  accrues,  even  though  the  corpus  of  the  estate,  by 
reason  of  subsequent  events,  may  eventually  rest  elsewhere, 

[12-14]  A  residuary  clause  does  not  ex  necessitate  rei  dispose  of 
the  rents  and  income  within  the  meaning  of  section  63  of  the  Real 
Property  Law.  If  we  deem  the  trust  funds  to  be  fixed  amounts,  all 
the  accumulations  thereof  would  not  pass  into  the  residuary  estate. 
on  the  ground  that  the  residuary  clause  amounted  to  a  disposition  of 
the  rents  and  profits  within  the  meaning  of  section  63  of  the  Real 
Property  Law.  That  statutory  provision  refers  to  a  specific  disposi- 
tion of  rents  and  profits,  to  take  effect  pending  the  vesting  in  posses- 
sion of  an  expectant  estate.  In  every  case  where  there  is  a  fixed  spe- 
cific trust  fund  and  an  expectant  estate  created  therein,  the  residuary 
clause  would  operate,  as  contended  by  counsel  for  the  residuary  leg- 
atees, to  prevent  the  holder  of  the  next  eventual  estate  from  taking 
the  income  under  section  63.  Then  in  no  case  where  the  rents,  pending 
the  vesting  in  possession  of  the  expectant  estate  are  disposed  of  could 
the  holder  of  an  expectant  estate  be  entitled  to  such  rents  so  long  as 
a  residuary  clause  could  be  found  in  the  will. 

Matter  of  Harteau,  supra,  is  a  distinct  authority  to  the  contrary. 
In  that  case,  under  the  will,  the  executors  were  directed  to  make  an- 
nual payments  out  of  the  residuary  estate  to  the  testator's  wife  during 
her  life,  and  other  payments  to  two  nieces  during  the  lifetime  of  the 
widow,  and  upon  her  death  the  executors  were  directed  to  appropriate 
from  the  general  fund  $35,000,  to  be  expended  in  the  erection  of  a  stat- 
ute of  General  Lafayette ;  the  remaining  estate  was  to  be  paid  to  cer- 
tain named  institutions.  The  only  annuitant  surviving  was  the  widow. 
The  assets  of  the  estate  consisted  of  160  shares  of  corporate  stock  in 
the  Metropolitan  Plate  Glass  Insurance  Company.  By  reason  of  a 
stock  dividend,  surplus  income  amounting  to  $17,722.39  was  in  the 
hands  of  the  trustees  at  the  time  of  the  filing  of  their  account.  The 
Court  of  Appeals,  modifying  the  decision  of  the  Appellate  Division, 
held  that  such  surplus  income  belonged  to  the  Lafayette  fund  and 
not  to  the  corporations  entitled  to  the  residuary  estate. 

The  case  may  therefore  be  deemed  an  authority  for  holding  that 
the  persons  presumptively  entitled  to  the  next  eventual  estate  are  the 
persons  entitled  to  take  presumptively  at  the  time  the  income  is  to  be 
distributed  In  that  case  there  was  a  residuary  estate  which  was 
broad  enough  to  carry  the  undisposed  of  income.  The  decision  is 
authority  for  the  rule  that  the  disposition  referred  to  in  section  63  of 
the  Real  Property  Law  is  a  specific  and  particular  disposition  of  the 
rents  and  profits.  Apparently  even  a  broader  holding  was  made,  and 
the  residuary  estate  was  held  not  to  include  the  income  earned  by  the 
excess  of  the  corpus  over  the  $35,000  necessary  for  the  trust  fund. 
Although  the  fund  amounted  to  only  $35,000  out  of  the  entire  estate 
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of  $41,000,  the  entire  surplus  income,  upon  an  examination  of  the 
record  on  appeal,  appears  to  have  been  earned  on  a  particular  portion 
of  the  estate,  amoimting  to  less  than  $35,000,  namely,  $32,000.  The 
court  deemed  that  the  fund  of  $35,000  had  been  constituted  out  of 
that  portion  of  the  estate  on  which  the  accumulated  income  had  been 
earned.  To  the  same  eflfect  are  Meldon  v.  Devlin,  31  App.  Div.  146, 
53  N.  Y.  Supp.  172,* affirmed  167  N.  Y.  573,  60  N.  E.  1116;  Craig  v. 
Craig,  supra,  3  Barb.  Ch.  at  page  93. 

The  case  of  Cochrane  v.  ScheU,  140  N.  Y.  516,  35  N.  E.  971,  re- 
ferred to  by  the  learned  coimsel  for  Mrs.  Florman,  does  not  decide 
that  the  residuary  clause  constituted  a  disposition  of  the  rents  and 
profits  within  the  meaning  of  section  63,  so  as  to  render  that  section 
inoperative.  In  Cochrane  v.  ScheU  it  happened  that  the  residuary 
beneficiaries  were  also  the  owners  of  the  expectant  estate.  The  in- 
come went  to  them,  not  by  virtue  of  their  being  residuary  legatees  or 
devisees,  but  because  they  were  the  persons  who  owned  the  presump- 
tive estate,  out  of  which  the  income  accrued.  In  order  to  find  out 
who  were  the  persons  presumptively  entitled  it  was  necessary  to  in- 

?uire  who  were  the  beneficiaries  of  the  residuary  estate.     At  page 
38  of  140  N.  Y.  (35  N.  E.  978)  the  court  said: 

*'It  must  be  conceded,  we  think,  that  the  surplus  rents  and  profits  were  un- 
disposed of  within  the  meaning  of  this  section.  The  impUed  disposition  at- 
tempted was  unlawful  and  void,  and  it  is  the  same  as  if  no  disposition  what- 
ever had  been  attempted." 

Obviously  the  court  did  not  consider  the  residuary  clause  as  a  dis- 
position within  the  meaning  of  section  63 ;  otherwise  the  court  would 
not  have  employed  this  language  and  would  not  have  quoted  section 
63  of  the  Real  Property  Law  to  sustain  the  right  of  the  beneficiaries  to 
the  residuary  estate. 

Again,  in  Endress  v.  Willey,  122  App.  Div.  110,  106  N.  Y.  Supp. 
726,  cited  by  learned  counsel,  a  similar  situation  exists.  In  the  absence 
of  a  residuary  clause  there  would  not  have  been  an  expectant  estate, 
and  the  court  inquired  whether  there  was  a  residuary  clause  not  for 
the  purpose  of  determining  whether  there  was  a  disposition  of  the 
rents  and  profits  within  the  meaning  of  section  63  of  the  Real  Prop- 
erty Law,  but  for  the  purpose  of  determining  whether  there  was  an 
expectant  estate. 

In  Matter  of  Hoyt,  116  App,  Div.  217,  101  N.  Y.  Supp.  557,  also 
cited,  the  testator  created  a  trust  fund  for  the  benefit  of  his  daughter 
during  her  natural  life,  with  remainder  over  upon  her  death.  The 
trustees  were  empowered  to  apply  the  net  income  or  to  accumulate  such 
income  as  was  not  needed.  Such  accumulations  were  to  pass  to  the 
remaindermen.  The  learned  Appellate  Division  for  the  First  Depart- 
ment held  that  the  accumulated  income  existing  at  the  time  of  the  death 
of  the  daughter  belonged  to  her  personal  representatives,  not  to  the 
remaindermen.  They  held  that  section  63  of  the  Real  Property  Law 
did  not  apply,  because  there  was  a  valid  disposition  of  the  entire  in- 
come. The  learned  justices  construed  the  will  to  mean  that  the  life 
tenant  was  entitled  to  the  entire  income  and  that  the  discretion  reposed 
in  the  trustees  was  as  to  the  method  of  payment  and  not  as  to  the 
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amount  of  income  which  they  should  pay  to  the  daughter.  They 
found  a  valid  specific  disposition  of  the  income.  Therefore  the  sec- 
tion referred  to  could  not  apply. 

In  St.  John  v.  Andrews  Institute,  191  N.  Y.  254,  83  N.  E.  981,  14 
Ann.  Cas.  708,  another  authority  relied  upon,  the  will  in  question  cre- 
ated a  trust  for  the  life  of  the  widow  and  upon  her  death  the  residu- 
ary estate,  in  excess  of  a  particular  sum  specifically  bequeathed,  was 
given  to  a  corporation  which  was  directed  to  be  formed  as  soon  as 
practicable  after  the  death  of  the  survivor  of  the  testator  and  his  wife. 
The  testator  and  his  wife  perished  in  a  common  disaster,  and  the  ques- 
tion before  the  court  was  to  whom  belonged  the  income  of  the  residu- 
ary estate  pending  the  incorporation  of  the  beneficiary  entitled  to  take 
the  remainder  estate.  The  court  held  that. as  the  corporation  was  not 
in  existence  it  could  not  be  the  person  entitled  to  the  next  eventual 
estate,  within  the  meaning  of  the  Real  Property  Law,  and  that  there- 
fore the  accumulated  income  passed  to  the  testator's  next  of  kin  un- 
der the  Statute  of  Distributions.  The  case  can  in  no  way  be  deemed 
an  authority  to  support  the  proposition  that  a  general  residuary  pre- 
vents the  operation  of  section  63  of  the  Real  Property  Law. 

[IB]  Not  only  do  the  authorities  not  sustain  the  proposition  ad- 
vanced by  counsel,  but  in  many  instances,  where  there  has  been  a 
residuary  clause,  section  63  has  been  held  to  pass  the  income  to  the 
holder  of  the  expectant  estate.  The  purpose  of  the  statute  is  to  allow 
him  who  is  to  take  the  future  estate  also  to  take  the  rents  and  profits 
in  the  interim,  pending  the  vesting  in  possession  of  his  estate,  where 
such  rents  and  profits  are  not  given  to  another.  "The  statute  is  found- 
ed upon  the  presumption  that  the  donor  of  property  may  naturally  be 
disposed  to  intend  the  income  should  go  to  the  same  person  to  whom 
he  had  given  that  out  of  which  the  income  arises."  Phelps,  Ex'r,  v. 
Pond,  23  N..Y.  69. 

[18]  Another  objection  urged  against  applying  section  63  is  that  the 
accumulations  would  be  unlawful,  and  that  section  63  has  no  applica- 
tion  where  there  is  an  unlawful  disposition  of  the  rents  and  profits. 
In  Central  Trust  Co.  v.  Egleston,  47  Misc.  Rep.  475,  at  page  484,  95 
N.  Y.  Supp.  945,  at  page  951,  the  court  said  that: 

"In  this  case,  although  an  attempt  was  made  to  unlawfally  accumulate  the 
Income  and  postpone  its  enjoyment  in  possession,  nevertheless  aU  the  income 
was  disposed  of." 

If  the  court  intended  to  maintain  the  proposition  that  a  disposition 
of  the  income,  even  though  unlawful,  was  a  sufficient  disposition  with- 
in the  meaning  of  section  63,  the  learned  court  doubtless  erred.  The 
judgment  was  reversed  in  the  Court  of  Appeals,  185  N.  Y.  23,  77  N. 
E.  989,  although  the  reversal  resulted  not  from  a  different  application 
of  section  63,  but  because  the  Court  of  Appeals  found  the  entire  trust 
as  limited  to  be  void.  In  Cochrane  v.  Schell,  supra,  it  will  be  observed 
that  the  court  said  that  an  unlawful  disposition  of  the  income  is  just 
the  same  as  no  disposition  (140  N.  Y.  page  538,  35  N.  E.  971). 

What  is  the  real  meaning  of  section  63  of  the  real  property  statute  ? 
It  reads  as  follows : 
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"When,  in  consequ^ce  of  a  yalid  limitation  of  an  expectant  estate,  there 
is  a  suspension  of  the  power  of  alienation,  or  of  the  ownership,  during  the 
continuance  of  which  the  rents  and  profits  are  undisposed  of,  and  no  valid 
direction  for  their  accumulation  is  given,  such  rents  and  profits  shall  belong 
to  the  person  presumptively  entitled  to  the  next  eventual  estate." 

This  provision  does  not  mean,  first,  that  the  holder  of  the  next  event- 
ual estate  is  to  take  if  there  is  no  valid  accumulation,  and  then  tliat 
he  does  not  take  if  there  is  an  invalid  accumulation.  The  statute  can- 
not have  these  two  inconsistent  meanings.  The  condition  that  there 
be  no  valid  accumulation  implies  that  in  the  absence  of  a  valid  accum- 
ulation the  statute  operates.  This  provision  does  not  exclude  the 
holder  of  an  expectant  estate  if  there  is  an  admitted  disposition  of  the 
income.  The  portion  of  the  statute  "during  the  continuance  of  which 
the  rents  and  profits  are  undisposed  of"  must  mean  validly  disposed 
of.  Otherwise  it  would  conflict  with  the  other  portion,  "no  valid  di- 
rection for  their  accumulation  is  given."  The  statute  would  first  state 
that  it  is  not  to  apply  if  the  income  h  disposed  of  validly  or  invalidly, 
and  then  that  it  is  to  apply  only  if  no  valid  disposition  of  a  particular 
kind,  namely,  the  accumulation,  is  made.  The  statute  must  therefore 
be  held  to  mean  that  the  only  disposition  which  prevents  its  operation 
is  a  valid  disposition.  Numerous  cases  hold  that  there  must  be  a 
valid,  not  an  invalid,  disposition  of  an  expectant  estate  before  section 
63  can  apply  to  undisposed  of  income  and  profits.  I  have  often  had 
occasion  to  refer  to  these  decisions  and  will  not  repeat  them. 

[17-20]  An  unlawful  accumulation  does  not  prevent  the  statute  from 
taking  effect.  There  is,  however,  one  difficulty  which  confronts  us 
in  thus  construing  the  statute.  It  is  a  cardinal  rule  that  in  the  con- 
struction of  a  statute  effect  must  be  given,  if  possible,  to  every  por- 
tion. It  is  true  that  the  only  invalid  disposition  that  can  be  made  of 
the  rents  and  profits  is  an  unlawful  accumulation.  An  expectant  estate 
must  vest  within  the  prescribed  time  allowed  by  the  statute  of  perpe- 
tuities in  order  to  be  valid.  The  only  disposition  of  the  rents  and 
profits  which  can  be  made  is  one  pending  such  permitted  period.  There- 
fore as  the  disposition,  if  not  an  accumulation,  must  be  valid,  the 
only  invalidity  which  can  be  ascribed  to  a  particular  disposition  is  that 
it  is  an  unlawful  accumulation.  Thus  the  words  "during  the  continu- 
ance of  which  the  rents  and  profits  are  undisposed  of"  have  the  same 
force  and  effect  as  the  words  "no  valid  direction  for  their  accumula- 
tion is  given"  unless  the  term  "undisposed  of"  is  limited  in  some  way. 
It  is  apparent  that  the  draughtsman  of  the  statute  meant  and  intended 
to  say  in  using  the  words  "undisposed  of"  a  disposition  other  than 
through  an  accumulation.  In  short,  all  that  is  meant  is  that  the  per- 
sons who  are  presumptively  entitled  to  the  next  eventual  estate  will 
take,  first,  unless  the  rents  and  profits  are  undisposed  of  by  some  valid 
provision  other  than  an  accumulation,  and  second,  unless  there  is  a 
valid  accumulation. 

Applying  the  principles  laid  down,  the  following  should,  I  think, 
guide  the  trustees  in  their  handling  of  the  trust  estates.  It  must,  I 
presume,  be  conceded  that  the  trustees,  by  coming  into  court  and  ask- 
ing for  a  construction  of  the  will  so  as  to  enable  them  properly  to 
constitute  the  trust  funds  and  properly  to  distribute  the  income,  ad- 
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mit  that  they  havie  not  definitely  established  the  trust  funds,  although, 
under  the  interpretation  which  we  have  placed  on  the  will,  they  ought 
to  be  the  first  to  pass  upon  the  amount  of  the  trust  funds.  As  they 
have  not  so  done  they  should,  I  think,  definitively  constitute  the  trust 
funds  for  the  four  trusts  mentioned  in  paragraph  eighth  of  Mr.  Koh- 
ler's  will  out  of  sufficient  amounts  of  corpus  so  as,  in  their  opinion,  to 
enable  them  to  pay  over  the  net  income  to  the  three  daughters,  as  pro- 
vided by  paragraph  eighth,  of  $25,000  per  annum,  and  to  pay  over  to 
each  of  them  3ie  installments  of  principal  also  prescribed  in  tfiat  para- 
graph. This  is  also  true  in  the  case  of  the  trust  for  Mrs.  Kohler. 
The  trustees  should  set  aside  a  sum  sufficient  to  enable  them  to  pay 
her  $25,000  per  annum.  Furthermore,  as  there  has  not  been  any 
definitive  separation  of  the  trust  funds  it  would  not  be  correct  to  re- 
gard any  accumulations  of  income,  in  excess  of  the  requirements  of 
paragraph  eighth,  accumulations  on  a  particular  trust  fund  within  the 
rules  laid  down  in  Spencer  v.  Spencer,  before  cited.  Therefore,  until 
such  trusts  are  definitively  constituted,  this  excess  income  remains  a 
portion  of  the  residuary  estate.  This  is  so,  not  because  the  trust  funds 
required  for  the  provisions  of  paragraph  eighth  are  to  be  deemed  vary- 
ing amr>unts,  but  because  until  they  are  permanently  constituted  they 
are  not  carried  out  of  the  residuary  estate  so  as  to  prevent  the  latter 
from  including  them  in  favor  of  the  beneficiary  under  paragraph  eight- 
eenth. 

The  trustees,  having  once  constituted  the  trust  funds  as  herein  pro- 
vided, thereafter  all  accumulations  on  the  four  trust  funds  should  be 
disposed  of  as  follows:  In  the  case  of  subdivision  1,  for  Mrs.  Flor- 
man,  all  excess  income  should  be  applied  according  to  the  rule  in 
Spencer  v.  Spencer.  All  surplus  for  a  particular  year  should  be  paid 
over  to  the  holder  of  the  next  eventual  estate,  that  is,  to  the  issue  of 
Mrs.  Florman,  at  the  time  of  such  payment.  If  at  such  time  a  deficit 
exists  in  the  annual  payments  made  to  Mrs.  Florman  theretofore,  such 
deficit  should  be  payable,  first,  out  of  the  surplus.  In  the  case  of  the 
trust  funds  for  the  two  minor  children,  under  subdivisions  second  and 
third,  a  similar  disposition  of  the  income  should  be  made,  except  that 
all  accumulations  not  needed  for  past  deficits  should  be  paid  to  those 
entitled  to  the  next  eventual  estate.  That  is,  if  there  be  issue,  they 
take.  If  there  be  no  issue,  then  those  entitled  under  paragraph  eight- 
eenth will  take. 

[21]  The  learned  special  guardian  for  the  grandchild,  Nils  K.  Flor- 
man, urges  in  this  proceeding  that  none  of  the  parties  are  entitled  to  a 
distribution  of  the  principal  or  income  in  this  proceeding  as  this  pro- 
ceeding is  ostensibly  one  for  the  construction  of  the  will,  not  one  for 
an  accounting.  No  direction  ought,  I  think,  to  be  made  at  present  for 
the  payment  of  the  income  accumulated,  nor  for  the  constitution  of 
the  various  trust  funds.  That,  as  already  stated,  is  for  future  action 
by  the  trustees.  No  decree  awarding  specific  amounts  or  directing 
specific  amounts  be  set  aside  can,  I  think,  be  now  made.  Upon  the 
next  accounting  of  the  trustees,  in  which  they  show  the  separation 
of  the  trust  funds,  if  no  objection  be  made  in  regard  to  the  amount  of 
the  corpus  of  the  respective  funds,  the  court  can  exercise  such  review 
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as  it  deems  proper.    At  that  time  a  decree  may  also  be  passed  for  dis- 
tribution of  the  accumulations  upon  the  various  trust  funds. 

If  an  accounting  proceeding  be  begun  at  an  early  date,  before  the 
decree  in  this  case  is  made,  such  accounting  proceeding  can  be  con- 
solidated with  this  under  section  2535  of  the  Code  of  Civil  Procedure, 
and  then  a  decree  can  be  made  which  will  be  of  more  service  and  prac- 
tical value  to  the  trustees.  I  am  unwilling  to  go  further  into  the  mat- 
ter at  this  time.  On  the  accounting  the  entire  contentions  may  be  pre- 
sented de  novo  and  without  prejudice.    Settle  order  accordingly. 


(96  Misc.  Rep.  531) 

In  re  POST'S  ESTATB3. 

(Surrogate's  Court,  New  York  County.    July  31, 1916.) 

1.  Wills  ^=»602(1) — ^Constructiow— Estates  Created— Bask  Fee. 

Under  Real  Property  Law  (Consol.  Laws,  c.  50)  §  140,  autborlzing  a  de- 
vise to  grant  a  power,  a  wUl  leaving  property  to  a  widow  with  absolute 
power  of  disposal  during  her  lifetime,  with  remainder  over,  creates  a  base 
fee,  and  the  entire  estate  belongs  to  the  widow  for  aU  purposes  except 
that  of  testamentary  disposition. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  {{  1351,  1852,  1359 ; 
I>ea  Dig.  e=»602(l).] 

2.  Taxation  ^=5>895(6) — Inheritance  Tax— Valuation— Qualiubd  Fee. 

Where  a  will  left  property  to  the  widow  with  absolute  power  of  disposal 
during  her  lifetime,  with  remainder  over,  held  that  its  entire  value  was 
liable  for  inheritance  taxation  imder  Tax  I^aw  (Consol.  Laws,  c.  60)  i  230, 
prohibiting  allowances  for  contingencies  which  may  defeat  the  estate,  for 
the  widow  could  use  the  entire  estate,  although  such  use  might  be  partly 
defeated  by  her  death  before  exhausting  it 

[£d.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |  1719 ;  Dec  Dig. 
<8=»895(6).] 

Proceedings  to  assess  an  inheritance  tax  upon  property  passing  un- 
der the  will  of  Edward  C.  Post.  From  an  order  fixing  the  tax  Emilie 
Thorn  Post  appeals.    Affirmed. 

Egerton  L.  Winthrop,  of  New  York  City,  for  appellant  Emilie 
Thorn  Post. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOWLER,  S.  This  is  an  appeal  from  an  order  entered  in  a  pro- 
ceeding brought  to  assess  a  tax  upon  the  transfer  of  property  passing 
under  the  will  of  the  decedent.  By  the  third  pars^aph  of  his  will  the 
testator  gave  all  his  estate,  real  and  personal,  to  his  wife  Emilie  Thorn 
Post— 

"to  have,  hold,  use,  occupy  and  enjoy  the  same  for  and  during  her  natural 
life,  with  full  power  and  authority  in  her  absolute  discretion  to  sell  all  or 
any  part  of  the  realty  •  •  •  and  to  sell  or  otherwise  dispose  of  the  per- 
sonalty, and  to  have,  use  and  enjoy  the  proceeds  of  any  such  sales  without  lia- 
bility to  account  for  either  principal  or  interest,  or  the  income  of  said 
residuum  of  my  estate." 

^=:9For  oUier  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Dlsests  ft  Indexiv 
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In  the  fifth  paragraph  of  his  will  he  provided  that: 
*'So  much  of  my  estate,  IncluOing  the  proceeds  of  whatever  my  wife  may 
hare  sold,  as  may  be  remaining  In  the  hands  of  my  said  wife  at  the  time 
of  her  death,  I  give,  devise  and  bequeath  unto  the  children  of  my  brother.*' 

The  appraiser  ascertained  the  value  of  decedent's  residuary  estate 
to  be  $297,490.66,  and  the  order  entered  upon  his  report  assessed  a  tax 
on  this  amount,  less  an  exemption  of  $5,000,  against  the  widow  at  the 
rate  of  taxation  provided  by  section  221a  of  Uie  Tax  Law  (as  added 
by  Laws  1911,  c.  732),  in  force  at  the  date  of  decedent's  death.  The 
widow  contends  upon  this  appeal  that  the  only  interest  in  the  estate 
which  is  taxable  at  the  present  time  is  the  value  of  her  life  estate  in 
the  residuary,  and  that  the  remainder  after  such  life  estate  should  be 
suspended  from  taxation  until  her  death. 

J^  proceedings  brought  to  assess  a  tax  upon  estates  where  the  life 
tenant  was  empowered  by  the  will  to  use  the  principal  fund,  it  was 
the  practice,  prior  to  the  decision  in  the  Matter  of  Zborowski,  213  N. 
Y.  109,  107  N.  E.  44,  to  ascertain  the  value  of  the  life  estate,  assess  a 
tax  on  such  value,  and  suspend  taxation  upon  the  remainder  (Matter  of 
Babcock,  37  Misc.  Rep.  445,  affirmed  Id.,  81  App.  Div.  645,  81  N.  Y. 
Supp.  1117;  Matter  of  Granfield,  79  Misc.  Rep.  374,  140  N.  Y.  Supp. 
922).  The  decision  in  the  Matter  of  Zborowski,  however,  appeared  to 
cast  some  doubt  upon  the  correctness  of  that  practice,  and  tiiis  court 
has  recently  held  that  in  such  cases  the  remainder  after  the  life  estate 
should  be  presently  taxed  at  the  highest  rate  (Matter  of  Blun,  N.  Y. 
Law  Journal,  March  26,  1916;  Matter  of  Neher,  95  Misc.  Rep.  68,  158 
N.  Y.  Supp.  454).  The  recent  decision  of  the  Court  of  Appeals  in 
Matter  of  Terry,  218  N.  Y.  218,  112  N.  E.  931,  in  which  the  Matter 
of  Zborowski  is  distinguished,  would  seem  to  indicate  that  the  entire 
estate  should  be  taxed  against  the  person  who  has  the  power  to  use  and 
dispose  of  the  principal,  and  that  taxation  on  the  interests  of  the  re- 
maindermen should  be  suspended  until  they  vested  in  possession.  As 
I  understand  the  decision  in  Matter  of  Terry,  the  court  held  that  where 
property  is  given  to  a  legatee  with  the  right  of  immediate  possession 
and  enjoyment,  which  possession  and  enjoyment  is  liable  to  be  defeat- 
ed or  divested  by  a  future  contingency,  the  entire  value  of  the  legacy 
should  be  presently  taxed  against  the  legatee,  and  the  valuation,  as 
well  as  the  taxation  of  the  possible  reverter  or  remainder  to  other 
persons,  should  be  suspended  until  such  persons  become  actually  enti- 
tled to  the  possession  of  the  property. 

[1,  2]  In  the  matter  under  consideration  the  entire  residuary  estate 
is  given  to  the  decedent's  widow  for  life,  with  power  to  use  and  enjoy 
it,  and  without  liability  to  account  for  either  principal  or  interest.  Un- 
der secton  140  of  the  Real  Property  Law  (Consol.  Laws,  c.  50),  this  is 
an  absolute  power  of  disposition,  except  as  to  any  future  estate  limit- 
ed thereon  in  case  the  power  of  absolute  disposition  is  not  executed. 
I  have  repeatedly  held  that  such  a  power  is  a  base  fee.  Therefore  the 
entire  estate  belongs  to  the  widow  for  all  purposes,  except  that  of  tes- 
tamentary disposition.  Farmers*  Loan  &  Trust  Co.  v.  Kip,  192  N.  Y. 
266,  85  N.  E.  59.  This  would  seem  to  bring  her  interest  within  that 
part  of  section  230  which  reads : 
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"In  estlmatliig  the  Talue  of  any  estate  or  Interest  In  property  to  the  bene- 
ficial enjoyment  or  possession  whereof  there  are  persons  or  corporations  pres- 
ently entitled  thereto,  no  allowance  shall  be  made  on  account  of  any  con- 
tingent incumbrance  thereon,  nor  on  account  of  any  contingency  upon  the 
happening  of  which  the  estate  or  property  or  some  part  thereof  or  interest 
therein  might  be  abridged,  defeated  or  diminished." 

The  widow  is  presently  entitled  to  the  beneficial  enjoyment  of  the 
entire  residuary  estate,  but  her  right  to  use  it  may  be  defeated  by  her 
death  before  she  has  used  or  disposed  of  it.  This  contingency  will  not, 
however,  under  the  language  of  section  230  above  quoted,  prevent  the 
present  valuation  and  taxation  of  the  entire  estate.  It  is  transferred 
to  her  under  the  decedent's  will,  and  the  state  imposes  a  tax  upon  the 
value  of  the  property  transferred.  There  is  no  authority  in  the  Tax 
Law  for  assessing  a  tax  upon  the  value  of  her  life  estate  in  the  resid- 
uary, because  that  is  not  the  interest  transferred  to  her  by  the  will  of 
the  decedent ;  she  is  entitled,  not  only  to  the  income  from  the  residu- 
ary during  her  life,  but  also  to  the  principal.  If  only  a  life  estate  in 
the  residuary  were  taxed  against  her,  and  taxation  on  the  remainder 
were  suspended  until  her  death,  and  she  disposed  of  the  entire  estate 
during  her  life,  the  state  would  then  be  unable  to  collect  a  tax  on  the 
remainder,  and  its  right  to  a  tax  on  the  property  transferred  by  the 
will  of  the  decendent  would  be  defeated.  I  am  therefore  inclined  to 
think  that  the  principal  laid  down  in  Matter  of  Terry,  supra,  applies  to 
this  case,  and  that  the  appraiser  was  correct  in  reporting  the  value  of 
the  entire  residuary  estate  as  taxable  against  the  widow.  The  order 
fixing  tax  will  be  afiirmed. 


(96  Misc.  Rep.  537)  ,  ^tt»t>«    *.    i 

'  In  re  GIBBS  et  aL 

(Surrogate's  Ck)urt,  New  York  County.    August  1,  1016.) 

1.  ComcoN  Law  ^=s>8 — Force  or  English  Deoisioits. 

Decisions  of  the  Bnglish  courts  subsequent  to  1776  are  not  a  part  of 
the  New  York  common  law,  made  binding  by  constitutional  limitation, 
but  have  merely  persuasive  authority,  in  the  absence  of  determination  by 
the  courts  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Common  Law,  Cent  Dig.  {  8;  Dec. 
Dig.  tS=>8.] 

2.  Gtjabdian  and  Ward  ^=s>11 — ^Appointment  of  Guardian  bt  Deed — ^Tes- 

tamentabt  character — statute. 

A  mother's  appointment  by  deed,  under  Code  Civ.  Proc  {§  2657,  2658, 
touching  the  appointment  and  qualification  of  a  guardian  of  an  infant 
by  will  or  deed,  can  take  effect  only  on  her  death,  the  deed  contemplated 
by  the  statute  being  of  a  testamentary  nature,  as  the  statute  is  a  re- 
enactment  of  St.  12  Car.  II,  c.  24. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  §S  34- 
39;   Dec.  Dig.  «=»U.] 

In  the  matter  of  the  application  for  letters  of  guardianship  of  the 
persons  and  estates  of  Oliver  Wolcott  Gibbs  and  Angelica  Singleton 
Gibbs,  Jr.    Application  denied. 

Augustus  H.  Skillin,  of  New  York  City,  for  petitioner. 

^=:9For  oUior  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  it  IndeKes 
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FOWLER,  S.  [1,2]  This  is  an  application  for  a  decree  of  this 
court  granting  letters  of  guardianship  to  certain  persons  who  are  gran- 
tees in  a  deed  appointing  guardians,  made  by  the  mother  of  the  infants, 
the  father  being  dead.  This  application  is  claimed  to  be  authorized 
by  sections  2657  and  2658  of  the  Code  of  Civil  Procedure.  The  deed 
is  executed  by  Angelica  S.  Gibbs,  the  mother  of  the  infants,  a  resident 
of  the  county  of  New  York,  to  John  B..B.  Duer,  residing  at  Altoona, 
Blair  county,  state  of  Pennsylvania.  It  is  dated  the  5th  day  of  June, 
1916.  It  is  properly  acknowledged,  and  it  has  been  recorded  in  the 
cotmty  of  New  York  on  July  5,  1916,  in  the  office  of  the  register  of 
that  coimty.  The  petition  states  that  the  infants  have  no  other  gen- 
eral or  testamentary  guardian  appointed  by  will  or  deed,  or  any  acting 
guardian  in  socage  or  guardian  of  the  person  appointed  pursuant  to 
section  86  of  the  Domestic  Relations  Law  (Consol.  Laws,  c.  14).  The 
mother  of  these  infants  is  still  living,  and  she  asks  that  the  surrogate, 
upon  the  proof  of  the  filing  of  the  aforementioned  deed,  issue  letters 
of  gfuardianship  without  a  bond,  for  the  reason  that  the  deed  spe- 
cifically grants  the  guardianship  of  the  infants  to  the  grantee  without 
the  giving  of  a  bond.  The  question  presented  for  consideration  is 
whether,  under  sections  2657  and  2658,  C.  C.  P.,  such  deed  becomes 
operative  during  the  life  of  the  grantor. 

It  is  claimed  by  the  applicant  that  the  deed  of  appointment  does  be- 
come operative  during  appointer's  life  under  said  provisions  of  the 
Code.  A  cursory  examination  of  the  Code  might  justify  such  a  con- 
clusion. But  this  i?  a  very  old  commonwealth,  and  the  law  regulat- 
ing the  family  relations  of  our  citizens  is  generally  old  law.  It  seemed 
to  me,  therefore,  more  prudent  to  examine  the  statute  now  embodied 
in  the  Code  with  some  care,  and  ascertain,  if  possible,  whether  so  great 
a  change  had  been  contemplated  by  the  Legislature.  As  I  had  sup- 
posed to  be  the  case,  sections  2657,  2658,  C.  C.  P.,  are  only  a  re-enact- 
ment of  a  very  old  statute,  long  in  force  in  New  York.  The  history 
of  this  section  is  briefly  this:  The  celebrated  act  of  12  Car.  II,  c. 
24,  converting  feudal  tenures  into  tenures  in  free  and  common  socage 
provided  for  the  appointment  of  guardians  by  deed.  This  statute  was 
actea  on  in  the  province  of  New  York  after  1664  down  to  1776,  and 
indeed,  in  the  important  city  of  New  York  until  the  year  1783,  al- 
though I  am  inclined,  without  very  full  examination,  to  conclude  that 
it  was  not  expressly  re-enacted  by  the  Cotonial  Assembly.  But  re- 
enactment  was  not  tihen  essential. 

It  was  the  statute  (12  Car.  II,  c.  24)  which  first  provided  that  a 
father  "might  appoint  a  guardian  by  his  deed,  executed  in  his  lifetime 
or  by  his  last  will."  This  provision  was  re-enacted  by  the  Legislature 
of  this  state  in  1787,  with  the  other  English  statutes  in  force  in  the 
province  of  New  York  (2  J.  '&  V.  96,  §  11),  and  I  find  it  was  continued 
in  all  subsequent  revisions  of  the  statutes  of  our  state.  Not  only  did 
Judge  Jones  include  it  in  his  revision  in  1788,  but  Chancellor  Kent 
in  his,  made  in  1801  ( 1  K.  &  R.  181).  In  1813  the  same  provision 
was  included  in  the  statutes,  re-enacted  under  the  authority  of  Judges 
Van  Ness  and  Woodworth  (1  R.  L.  p.  368).  Finally  the  provision 
was  incorporated  in  the  celebrated  Revised  Statutes  of  1830  (2  R.  S. 
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p.  150).  Thence  it  passed  into  Domestic  Relations  Law,  §  81,  where 
it  now  is.  Through  all  these  various  revisions,  for  which  this  state 
is  so  renowned,  the  present  provision  of  the  Domestic  Relations  Law 
is  nothing  other  than  12  Car.  II,  c.  24.  The  Domestic  Relations  Law, 
then,  contains  at  present  our  substantive  law  on  this  subject,  and  Mr. 
Throop's  Code  nothing  but  the  adjective  law,  which  cannot  control 
the  substantive  law. 

Perhaps  no  confusion  would  have  ensued  had  not  Mr.  Throop, 
when  he  transferred  portions  of  the  Revised  Statutes  to  his  revision 
(chapter  18,  C.  C.  P.,  §  2851),  published  a  note  far  frcwn  lucid  in 
character.  It  is  that  note  which  is  likely  to  mislead  the  unwary,  as 
it  seems  to  indicate  some  change  of  substance  in  the  law,  whereas 
none  was  intended  by  him  and  none  made.  His  only  desire  generally 
was  to  clear  up  doubts  on  statutes.  That  was,  indeed,  his  main  char- 
acteristic as  a  legislative  draughtsman. 

The  construction  of  this  old  law  has  been  uniform.  Chancellor 
Kent  states  explicitly  in  his  Commentaries  (II,  225),  that  the  deed  men- 
tioned in  the  statute,  12  Car.  II,  c.  24,  "is  only  a  testamentary  in- 
strument, and  to  operate  only  in  the  event  of  death."  While  text-books, 
even  of  such  supremely  competent  commentators  as  Kent,  are  not 
sources  of  law  in  our  system,  yet  Chancellor  Kenf  s  statements  are 
always  fortified  by  authority.  Lord  Shaftisbury  v.  Hannan,  Finch's 
Rep.  323 ;  Lord  Eldon  in  Ex  parte  v.  Earl  of  Ilchester,  7  Ves.  367. 
While  decisions  of  the  English  courts  subsequent  to  1776  are  not  a 
part  of  our  common  law,  made  binding  by  constitutional  limitation, 
they  are  often  extremely  persuasive,  in  the  absence  of  the  determina- 
tions of  our  own  courts.  This  was  Judge  Reeves*  conception  in  his 
classical  treatise  on  Domestic  Relations,  to  which  I  often  refer,  as  it 
was  so  highly  regarded  in  early  days  by  the  distinguished  chancellors 
of  this  state.    Judge  Reeves  states : 

"When  we  reflect  that  the  deed  is  not  to  operate  nntU  the  death  of  the 
maker,  and  la  ambulatory  and  revocable  during  his  life,  it  will  appear  to  be 
nothing  more  than  a  testamentary  instrument  in  the  form  of  a  deed."  Beeves' 
Domestic  Relations,  315,  316. 

There  is  no  adjudication  in  the  courts  of  this  state  on  the  point  in 
question.  But  there  is  a  very  important  dictum  in  Wuesthoff  v.  Ger- 
mania  Life  Ins.  Co.,  107  N.  Y.  580,  14  N.  E.  811,  in  effect  that  the 
parents'  deed  appointing  a  gfuardian  is  in  fact  a  testamentary  instru- 
ment. This  is  in  line  with  the  statements  of  Chancellor  Kent  and 
Judge  Reeves.  This  being  so,  the  accepted  sense  of  an  historical  stat- 
ute is  not  to  be  lightly  changed  by  courts  of  justice,  even  under  the 
Republic.  It  would,  I  think,  alter  the  old  family  relations  and  re- 
sponsibilities injuriously  if  parents  could  divest  themselves  of  parental 
responsibilities  by  appointing  guardians  by  deed  to  take  effect  during 
their  life. 

For  all  the  reasons  stated  the  application  ought  to  be  denied,  and 
it  is  denied* 
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STAR  CO.  y.  WHEELER  SYNDICATE.  Ina 
(Supreme  Court,  Special  Term,  New  York  County.    August  14,  1916.) 

1.  Tbade-Mabk6  and  Tbadx-Namis  C=s>21— Obiginai.  Ubeb— Rights  or  Pab- 

TIES. 

The  excluslye  right  to  a  trade-mark  does  not  belong  to  the  one  who  sug- 
gested or  Invented  it,  but  to  him  who  was  the  first  to  appropriate  and  use 
it  In  his  business  and  to  give  it  a  name  and  reputation. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  24;   Dec.  Dig.  <^=>21.] 

2.  Tbade-Mabks  and  Tbadx-Names  ^=s>30-^Rioht  to  Exclubzvb  Usb— Em- 

ploticent  of  ownbb. 

Where  cartoonist  entered  the  employ  of  plaintiff  and  so  continued 
for  a  long  period,  plaintiff,  being  a  newspaper  publisher  and  operator  of 
the  syndicate,  did  not  acquire  as  against  the  cartoonist,  from  the  mere 
fact  of  his  employment,  the  permanent  exclusive  right  to  the  use  of  a  ti- 
tle to  the  cartoons,  the  reputation  therefor  having  been  acquired  before 
the  cartoonist  entered  his  employ,  althou^  plaintiff  did  have  the  exclu- 
sive right  during  the  term  of  employment  to  the  use  of  the  name  in  con- 
nection with  the  cartoons. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  H  83,  34;  Dec.  Dig.  <S=>80.] 

8.  Tbade-Mabks  and  Tbade-Names  ^=»24— Pbopebtt  Subject— Cabtoons. 

Cartoons  used  in  syndicated  comic  strips  are  to  be  treated  as  a  com- 
modity of  barter  and  sale,  the  same  as  tangible  goods  or  merchandise, 
which  may  be  sold  under  a  distinctive  mark  or  name  which  the  vendor 
may  exclusively  use  as  a  trade-mark  in  their  sale. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §  27;  Dec.  T>\g.  <8=»24.] 

Action  by  the  Star  Company  against  the  Wheeler  Syndicate,  In- 
corporated.   Decree  for  defendant. 
See,  also,  155  N.  Y.  Supp.  782. 

William  A.  De  Ford,  of  New  York  City  (Bainbridge  Colby,  David 
Gerber,  and  Nathan  Burkan,  all  of  New  York  City,  of  counsel),  for 
Star  Co. 

Charles  E.  Kelley,  of  New  York  City,  for  Wheeler  Syndicate,  Inc. 

GREENBAUM,  J.  The  controversy  in  this  action  has  narrowed 
itself  to  the  inquiry  whether  the  plaintiff,  the  Star  Company,  has 
acquired  a  trade-mark  in  the  words  "Mutt  and  Jeff"  as  a  title  to  a 
series  of  cartoons  published  in  its  paper  known  as  the  American. 
The  controlling  facts  upon  which  the  rights  of  the  parties  depend  are 
practically  undisputed.  Harry  C.  Fisher,  known  by  the  nom  de  plume 
of  "Bud  Fisher,"  was  concededly  the  creator  of  two  grotesque  figures 
which  he  named  "Mutt  and  Jeff,"  respectively,  and  which  he  utilized 
in  a  series  of  cartoons,  each  publication  being  in  the  form  of  what  in 
newspaper  parlance  is  called  a  "comic  strip."  Each  strip  consisted 
of  four  or  more  pictures  in  which  the  chief  characters  "Mutt  and 
Jeff"  were  delineated  in  various  attitudes  and  situations  and  were  rep- 
resented as  exchanging  views  on  a  variety  of  topics,  the  words  of 
the  dialogue  being  printed  in  a  balloon-shaped  scroll  emanating  from 
the  lips  of  the  speakers.    Mr.  Fisher  began  this  series  of  cartoons  on 

^ssFor  other  cm«s  see  same  topic  ft  KET-NfUMBBR  In  all  Key-Numbered  Dlgeita  ft  Indeies 
160N.T.S.- 
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November  IS,  1907,  in  thp  San  Francisco  Chronicle  with  the  character 
of  "Mutt."  Commencing  on  December  11,  1907,  he  continued  the 
publication  of  these  cartoons  in  the  San  Francisco  Examiner  until 
April  9,  1909.  During  this  period,  and  as  early  as  March  and  April, 
1908,  which  was  prior  to  the  time  he  entered  in  plaintiff's  employ,  he 
introduced  the  figure  "Jeff"  in  his  comic  strip,  and  the  cartoons  be- 
came known  to  the  public  as  "Mutt  and  Jeff,"  although  these  words 
had  not  formally  appeared  in  the  headings  of  the  pictures.  He  started 
on  the  Chronicle  with  a  weekly  salary  of  $15,  which  he  shortly  after 
mcreased  to  $27.50.  When  he  entered  into  the  employ  of  the  Ex- 
aminer his  salary  became  $50  a  week,  subsequently  increased  to  $60 
and  then  to  $75.  In  February,  1909,  he  made  a  three-year  contract 
vnth  the  Examiner,  which  was  owned  or  controlled  by  William  R. 
Hearst,  the  virtual  owner  of  the  New  York  American  and  other 
newspapers.  In  May,  1909,  he  came  to  New  York  City  and  prepared 
daily  cartoons  for  the  American  until  August,  1910,  when  a  new. con- 
tract was  made  with  the  plaintiff  for  a  term  of  five  years  at  a  salary 
of  $200  a  week  for  the  first  year,  $250  during  the  second,  third,  and 
fourth  years,  and  $300  a  week  during  the  fifth  year.  The  contracts 
of  February,  1909,  and  August,  1910,  provided  for  Fisher's  exclusive 
services  at  a  weekly  salary  on  "publications  and  newspaper  enter- 
prises in  which  William  R.  Hearst  is  or  may  be  interested."  One 
of  these  enterprises  was  and  is  known  as  the  International  News 
Service.  During  substantially  the  entire  period  of  these  contracts 
Fisher's  cartoons  appeared  daily  in  the  Hearst  publications  and  in 
other  publications  under  agreements  made  with  the  International  News 
Service.  The  first  time  that  the  words  "Mutt  and  Jeff"  were  employed 
in  the  caption  of  the  cartoons  was  under  date  of  November  20,  1909, 
as  follows:  "Mutt  and  Jeff  do  a  Little  Ticket  Scalping  at  the  Big 
Game— by  'Bud'  Fisher."  As  a  matter  of  fact  Fisher  himself  pre- 
pared the  titles  of  headings  to  the  cartoons,  and  they  were  uniformly 
published  as  prepared  by  him  until  December  11,  1914,  when  the 
words  "Mutt  and  Jeff"  were  printed  for  the  first  time  as  the  heading 
of  the  Fisher  comic  strip,  reading  as  follows:  "Mutt  and  Jeff — ^The 
Little  Fellow  Also  Knows  Some  Law  and  Proves  it."  This  heading 
was  published  without  the  knowledge  of  Mr.  Fisher,  who  promptly 
protested  against  its  use,  with  the  result  that  the  succeeding  publica- 
tions contained  only  headings  or  titles  as  prepared  by  Fisher  in  accord- 
ance with  previous  practice.  It  may  here  be  observed  that  at  about 
this  time  ineffectual  negotiations  had  been  in  progress  for  plaintiff's 
renewal  of  the  Fisher  contract,  and  in  December,  1914,  Mr.  Fisher 
had  concluded  a  contract  with  the  Wheeler  Syndicate  to  commence 
upon  the  expiration  of  the  term  of  the  subsisting  agreement  with 
plaintiff,  and  it  was  therein  provided  that  he  was  to  receive  a  minimum 
of  $1,000  weekly  for  his  "Mutt  and  Jeff"  cartoons.  On  January  19, 
1915,  and  down  to  the  end  of  that  month  the  American  again  published 
the  Fisher  cartoons  with  the  title  "Mutt  and  Jeff— by  'Bud'  Fisher." 
When  these  titles  appeared  Mr.  Fisher  again  protested  against  their 
use,  and  upon  the  plaintiff's  failure  to  discontinue  them  he  ceased 
furnishing  any  further  drawings  for  the  plaintiff.    It  may  further  be 
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noticed  that  the  plaintiff  at  times  during  the  term  of  its  contract  with 
Fisher  extensively  advertised  that  "Mutt  and  Jeff  will  appear  in  the 
New  York  American  daily."  These  advertisements  were  printed  in 
its  Sunday  editions,  and  also  on  cards  in  subway  and  elevated  sta- 
tions, on  billboards,  news  stands,  and  upon  plaintiff's  newspaper  de- 
livery wagons. 

[1,2]  Broadly  stated,  the  contention  of  the  plaintiff  is  that,  being 
the  first  one  to  use  the  title  "Mutt  and  Jeff"  in  connection  with  its 
comic  series,  it  is  entitled  to  the  exclusive  right  to  the  use  of  such  title 
as  a  trade-mark  or  trade-name.  It  doubtless  is  the  law  that  the 
exclusive  right  to  a  trade-mark  does  not  belong  to  the  one  who  sug- 
gested or  invented  it,  but  to  the  party  who  was  the  first  to  appropriate 
and  use  it  in  his  business  and  give  it  a  name  and  reputation.  Caswell 
v.  Hazard,  121  N.  Y.  494,  24  N.  E,  707,  18  Am.  St.  Rep.  833;  Co- 
lumbia Mill  Co.  V.  Alcorn,  150  U.  S.  460,  463,  14  Sup.  Ct.  151,  37 
L.  Ed.  1144;  28  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  pp.  393,  394.  The 
plaintiff  insists  that  the  facts  of  this  case  bring  it  within  the  decision 
in  Herald  Co.  v.  Star  Co.  (C.  C.)  146  Fed.  204,  affirmed  by  Circuit 
Court  of  Appeals,  146  Fed.  1023,  76  C.  C.  A.  678,  and  Outcalt  v.  N. 
Y.  Herald  (C.  C.)  146  Fed.  205.  Popularly  known  as  the  "Buster 
Brown"  case.  While  the  facts  in  the  "Buster  Brown"  case  are  quite 
analogous  in  some  features  to  those  here  appearing,  yet  they  may  be 
differentiated  in  material  respects.  In  the  "Buster  Brown"  case  the 
court  found  as  a  fact  that  the  New  York  Herald  was  the  first  to  use 
the  words  "Buster  Brown"  as  the  "title  of  a  comic  section"  of  its 
newspaper.  In  the  case?  at  bar  the  plaintiff  had  published  the  cartoons 
for  about  five  years  without  the  title  of  "Mutt  and  Jeff,"  and  the  only 
titles  employed  were  those  prepared  by  Fisher,  which  varied  from  day 
to  day;  the  captions  being  appropriate  to  the  subject-matter  of  the 
given  strip.  In  the  "Buster  Brown"  case  it  appeared  that  the  New 
York  Herald  had  used  the  title  for  a  number  of  years  as  a  heading 
to  a  comic  section  of  its  paper.  In  the  case  at  bar  no  such  situation 
existed.  Under  all  the  circumstances  here  appearing  it  may  not  be 
fairly  held  that  the  plaintiff  had  actually  used  "Mutt  and  Jeff"  as  a 
title  of  Fisher's  comic  strips,  even  if  it  be  asstmied  that  a  strip  may  be 
regarded  as  a  comic  section  of  the  paper.  The  fact  is  that  during  the 
entire  period  of  its  contract  with  Mr.  Fisher  plaintiff  published  these 
strips  without  any  title  of  its  own.  The  mere  circumstance  that  in  its 
advertisements  the  cartoons  were  referred  to  in  connection  with  the 
words  "Mutt  and  Jeff"  is  of  no  special  significance,  since  it  is  also 
the  fact  that  since  September  22,  1910,  Fisher  published  upwards  of 
300,000  copies  of  his  books  of  cartoons  selected  from  those  which 
had  appeared  in  the  American  under  the  title  of  "The  Mutt  and  Jeff 
Cartoons  by  Bud  Fisher."  It  is  thus  evident  that  the  plaintiff  was 
not  the  first  user  of  the  words  "Mutt  and  Jeff"  as  a  title  or  trade- 
mark, and  that  these  words  had  not  been  appropriated  by  it  as  a 
trade-mark  or  trade-name  to  designate  its  comic  section  or  a  portion 
thereof,  except  upon  the  few  occasions  during  the  expiring  months  of 
the  agreements,  after  the  plaintiff  realized  that  a  renewal  of  the  Fisher 
contract  was  out  of  the  question.    It  is  clear  that  this  is  not  a  case 
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where  the  plaintiff  had  been  in  the  habit  of  labeling  its  comic  strips 
with  a  distinctive  mark,  or  where  it  may  be  fairly  said  that  it  had 
acquired  by  user  the  words  "Mutt  and  Jeff"  as  against  Fisher.  Nor  is 
this  a  case  where  it  may  be  held  that  the  plaintiff,  being  entitled  to 
the  exclusive  services  of  Fisher  in  the  drawing  of  the  cartoons  in 
question,  became  entitled  to  the  use  of  the  title  "Mutt  and  Jeff," 
since  these  words  originated  with  Fisher  before  he  entered  in  the 
employ  of  plaintiff,  and  the  cartoons  had  already  acquired  a  reputa- 
tion as  "Mutt  and  Jeff"  cartoons.  The  facts  in  this  case,  too,  are 
different  from  those  appearing  in  Jaeger's  Co.  v.  Le  Boutillier,  47 
Hun,  521,  where  it  was  shown  that  Prof.  Jaeger  had  never  been 
engaged  in  the  business  of  selling  goods,  and  therefore  had  never 
acquired  any  proprietary  right  in  a  trade-mark.  On  the  other  hand, 
the  facts  established  in  this  case  are  that  Fisher  was  most  actively 
engaged  for  some  time  prior  to  his  employment  with  plaintiff  in  pro- 
ducing the  cartoons  with  "Mutt  and  Jeff"  characters. 

[3]  These  cartoons,  in  effect  the  products  of  Fisher's  hand  and 
brain,  are  to  be  treated  as  a  commodity  of  barter  and  sale,  the  same 
as  tangible  goods  or  merchandise  which  may  be  sold  under  a  dis- 
tinctive mark  or  name  which  the  vendor  may  exclusively  use  as  a 
trade-mark  or  trade-name  in  the  sale  of  such  goods.  The  mere  cir- 
cumstance that  for  a  period  of  time  Fisher  obligated  himself  to  pro- 
duce his  cartoons  exclusively  for  the  plaintiff  no  more  deprived  him  of 
the  exclusive  right  to  use  the  trade-mark  or  trade-name  of  his  produce 
tions  than  would  a  manufacturer  of  goods  known  by  a  trade-name 
be  deprived  of  the  exclusive  right  to  such  trade-name,  because  he  had 
agreed  for  a  definite  time,  to  manufacture  them  exclusively  for  a 
given  firm.  Of  course,  during  the  time  when  Fisher  was  obliged  to 
furnish  his  cartoons  exclusively  to  the  plaintiff,  the  latter  had  the 
exclusive  Vight  to  the  use  of  the  trade-name  which  went  with  the 
exclusive  right  to  all  of  Fisher's  output,-*  but  when  the  contract 
terminated  Fisher  was  at  liberty  to  sell  this  output  to  whomsoever  he 
wished.  The  law  of  the  case  is  so  well  considered  in  Hanover  Milling 
Co.  V.  Metcalf,  240  U.  S.  403,  36  Sup.  Ct.  357,  60  L.  Ed.  713,  et  seq., 
that  citation  of  further  authorities  would  be  superfluous.  In  the 
opinion  of  the  court  the  plaintiff  is  not  entitled  to  the  use  of  the 
trade-name  or  trade-mark  "Mutt  and  Jeff,"  the  right  thereto  being 
now  vested  in  the  Wheeler  Syndicate  under  its  subsisting  contract 
with  Fisher,  subject  to  such  rights,  if  any,  reserved  therein  to  Fisher. 

There  must  be  a  decree  in  favor  of  defendant. 
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FISHER  V.  STAR  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    August  14,  1916.) 

Action  by  Harry  C.  Fisher  against  the  Star  Company.    Decree  for  plaintiff. 
Charles  E.  Kelley,  of  New  York  City,  for  Fisher. 

William  A.  De  Ford,  of  New  York  City  (Bainbridge  Colby,  David  Gerber, 
and  Nathan  Burkan,  all  of  New  York  City,  of  counsel),  for  Star  Co. 

GREENBAUM,  J.  For  the  reasons  stated  in  the  opinion  filed  in  Star  Co. 
V.  Wheeler  Syndicate,  160  N.  Y.  Supp.  689,  a  decree  will  be  entered  in  favor 
of  plaintiff. ' 


WHEELER  SYNDICATE,  Inc.,  v.  STAR  CO. 

(Supreme  CJourt,  Special  Term,  New  York  County.    Augost  14,  1916.) 

Action  by  the  Wheeler  Syndicate,  Incorporated,  against  the  Star  (company. 
Decree  for  plaintiff. 

Charles  B.  Kelley,  of  New  York  City,  for  Wheeler  Syndicate,  Inc. 
William  A.  De  Ford,  of  New  York  City  (Bainbridge  Colby,  David  Gerber, 
and  Nathan  Burkan,  all  of  New  York  City,  of  counsel),  for  Star  Co. 

GREENBAUM,  J.    Upon  the  opinion  filed  this  day  in  Star  Co.  v.  Wheeler 
Syndicate,  160  N.  Y.  Supp.  689,  a  decree  will  be  entered  in  favor  of  plaintiff. 


(96  Misc.  Rep.  213) 

ONONDAGA  GOLF  AND  COUNTRY  CLUB  v.  SYRACUSE  &  S.  R.  00. 

(Supreme  Court,  Equity  Term,  Onondaga  County.    June,  1916.) 

1.  Cabbiebs  €=»249 — Cabbiaoe  or  Passenoebs— VALiDrrr  of  Special  Con- 

TBAOT. 

At  common  law,  a  carrier  which  charged  the  general  public  only  rea- 
sonable fares  was  not  precluded  from  charging  particular  customers  still 
lower  fares. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §  999;  Dec  Dig. 
«s»249.] 

2.  Cabbiebs  ^=»12(4) — Regulation — CHABGEa— Passenger  Rates. 

Under  Public  Service  Commissions  Law  (Consol.  Laws,  c.  4S),  {  31,  pro- 
viding that  a  carrier  shall  charge  the  same  compensaticm  for  the  same 
service,  etc.,  a  contract,  insuring  club  membeis  a  lower  fare  than  the  gen- 
eral public,  is  void  if  made  after  the  law  became  effective. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  §}  10,  15-20;  Dec. 
Dig.  «=s>12(4).l 

3.  Cabbiebs  «=5>12(1) — Fabes— Regulation — ^Legislative  Poweb. 

The  Legislature's  power  to  regulate  railroad  fares  is  not  limited  by  a 
contract  previously  made  between  a  railroad  and  one  of  its  patrons. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  $$  7,  1&-20;  Dec 
Dig.  <ds»12(D.] 

4.  Cabbiebs  ^s»298 — ^Regulations— Fabes — ^Effect  of  Regxtlation  on  Pbiob 

contbaot. 

Where  a  contract  insured  club  members  a  certain  fare,  but,  upon  pas* 
sage  of  the  Public  Service  Commission  Law,  the  carrier  filed  tariffs, 

^=»For  otber  caies  see  same  topic  ft  KBY-NUMBEB  in  all  Key-Numbered  Digeete  4k  Indexee 
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charging  the  general  public  a  higher  fare,  held  that  the  contract,  although 
valid  when  made,  was  invalidated. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {$  1035,  1036 ;  Dec. 
Dig.  <S=s>258.] 

Action  by  the  Onondaga  Golf  and  Country  Club  against  the  Syracuse 
&  Suburban  Railroad  Company.    Judgment  for  defendant. 

Baldwin  &  Magee,  of  Syracuse  (Nathan  L.  Miller,  of  Syracuse,  of 
counsel),  for  plaintiff. 

Gannon,  Spencer  &  Michell,  of  Syracuse,  for  defendant. 

HUBBS,  J.  [1]  The  test  for  determining  whether  or  not  an  agree- 
ment between  a  common  carrier  and  h  shipper  or  passenger  fixing  a 
rate  lower  than  the  ordinary  rate  was  a  legal  agreement  under  the 
common  law  seems  to  have  been  fairly  well  settled  by  the  decisions  in 
this  state  and  in  the  United  States  courts.  The  test,  as  I  understand 
it,  was  substantially  this :  If  on  competent  and  sufficient  evidence  the 
trial  court  found  as  a  fact  that  the  general  and  ordinary  rate,  the  high- 
est rate  charged  the  general  public,  was  a  fair  and  reasonable  rate,  con- 
tracts for  a  lower  rate  made  with  a  "particular  customer  or  class  of  cus- 
tomers in  isolated  cases  for  special  reasons  and  upon  special  condi- 
tions" were  not  void  as  a  matter  of  law.  The  inquiry  was  whether  or 
not  the  general  rate  was  a  fair,  just,  and  reasonable  one;  if  so,  then 
the  carrier  might  lawfully  make  a  special  contract  with  a  particular 
customer  for  a  lower  rate.  As  long  as  the  general  rate  was  for  only  a 
fair  compensation  for  the  services  rendered,  the  carrier  could  make  a 
lawful  contract  to  carry  for  a  particular  person  or  class  for  even  less 
than  a  fair  compensation,  if  it  desired  so  to  do.  Lough  et  al.  v.  Outer- 
bridge  et  al.,  143  N.  Y.  271,  38  N.  E.  292,  25  L.  R.  A.  674,  42  Am. 
St.  Rep.  712;  N.  Y.  Tel.  Co.  v.  Siegel-Cooper  Co.,  202  N.  Y.  502,  96 
N.  E.  109,  36  L.  R.  A.  560. 

Under  the  common  law  the  contract  in  question  was  a  legal  con- 
tract, and  could  be  enforced  in  this  action.  I  have  no  hesitancy  in 
finding  as  a  fact  that  the  contract  gave  no  undue  advantage  to  the  club 
members  through  undue  disadvantage  to  the  other  patrons  of  the  de- 
fendant's road;  that  the  discrimination  was  not  imjust  or  unreason- 
able ;  that  the  contract  was  made  upon  a  sufficient  consideraticMi  with 
a  reasonable  basis  therefor;  that  it  has  operated  to  the  advantage  of 
the  defendant's  road  by  insuring  a  permanent  increase  in  its  business ; 
and  that  it  has  worked  no  injustice  to  any  other  patrons  of  the  road. 

If  it  were  not  for  the  Public  Service  Commissions  Law  of  this  state 
there  would  be  no  trouble  in  granting  to  the  plaintiff  the  relief  prayed 
for  in  the  complaint.  The  common-law  rule,  stated  above,  for  deter- 
mining the  validity  of  contracts  for  a  rate  lower  than  the  ordinary  rate 
was  the  subject  of  severe  criticism.  It  was  argued  that  the  test  of 
validity  should  not  be  whether  or  not  the  general  rate  was  a  reason- 
able one  and  only  fair  compensation  for  the  services  rendered,  but 
that  the  test  should  be  whether  or  not  all  received  the  same  rate  for 
the  same  services ;  that  any  preference  to  any  person  or  class,  where- 
by that  person  or  class  received  a  lower  rate  than  all  other  persons  or 
classes  for  a  like  service,  should  be  unlawful.    It  was  in  response  to 
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public  opinion  created  by  such  arguments  that  the  federal  Interstate 
Commerce  Act  (Act  Cong.  Feb.  4,  1887,  c.  104,  24  Stat  379)  and  the 
Public  Service  Commissions  Law  of  this  state  were  enacted. 

At  the  time  the  contract  in  question  was  entered  into  the  one-way 
fare  from  Syracuse  to  plaintiff's  clubhouse  was  15  cents  and  the  round- 
trip  fare  was  25  cents.  The  contract  provided  for  a  round  trip  fare 
to  the  club  members  of  15  cents.  The  regular  fare  to  the  clubhouse 
charged  by  defendant  at  the  time  of  the  commencement  of  the  action 
was  the  same  as  when  the  contract  was  made.  The  schedule  of  fares 
had  been  duly  posted  and  approved  by  the  Public  Service  Commission. 

It  is  the  contenticm  of  defendant  that  the  Public  Service  Commis- 
sions Law  prevents  the  defendant  from  carrying  the  members  of  the 
club  at  any  lower  rate,  even  though  it  made  a  contract  to  do  so  before 
the  passage  of  said  law,  and  though  the  contract  was  perfectly  legal 
and  binding  when  made  and  could  be  enforced  in  this  action  were  it 
not  for  such  statute.  If  defendant  is  correct  in  such  contention,  this 
action  must  fail. 

[2]  It  must  be  conceded  that  if  the  contract  in  question  had  been 
entered  into  after  the  Public  Service  Commissions  Law  (chapter  480 
of  the  Laws  of  1910,  being  chapter  48  of  the  Consolidated  Laws)  went 
into  effect,  the  contract  would  be  illegal  and  in  violation  of  said  act. 
Section  31  of  said  act  provides  that  no  common  carrier  shall  charge  or 
receive  any  greater  or  less  compensation  from  one  than  it  charges  or 
receives  from  another  for  like  and  contemporaneous  service  under  the 
same  circumstances  and  conditions.  This  statute  clearly  changes  the 
common-law  rule  for  determining  whether  or  not  a  contract  for  a  re- 
duced rate  is  legal.  Under  this  act  a  contract  is  illegal  if  it  provides 
for  a  lower  or  different  rate  to  one  person  than  to  another,  without 
regard  to  the  question  as  to  whether  or  not  the  highest  rate  charged  is 
a  fair  and  reasonable  one,  constituting  only  just  compensation  for  the 
services  rendered.  The  act  completely  .reverses  the  conmion-law  rule 
as  established  in  this  state,  and  was  enacted  for  the  very  purpose  of 
accomplishing  that  result.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Smith,  62  Misc. 
Rep.  526,  115  N.  Y.  Supp.  838;  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Shelmi- 
dine,  91  Misc.  Rep.  226,  154  N.  Y.  Supp.  235;  B.  &  O.  R.  R.  Co.  v. 
La  Due,  128  App.  Div.  594,  112  N.  Y.  Supp.  530.  So  that,  if  the  act 
in  question  applies  to  this  contract,  the  question  as  whether  or  not 
the  agreement  provides  an  unjust  discrimination  ceases  to  be  a  matter 
•of  inquiry. 

[3]  The  Legislature  could  legally  enact  the  Public  Service  Com- 
missions Law  and  require  railroads  to  file  schedules  of  rates,  and 
charge  all  patrons  the  rates  as  fixed.  The  Legislature  may  control  and 
regulate  the  fare  to  be  charged  by  railroads  under  the  so-called  police 
power.  That  power  of  the  Legislature  cannot  be  limited  by  a  con- 
tract between  a  railroad  company  and  one  of  its  patrons.  Where  the 
Legislature  has  passed  a  statute  which  makes  a  prior  contract  between 
a  common  carrier  and  a  patron  illegal,  the  carrier  cannot  be  compelled 
to  fuUfiU  its  covenant  under  such  contract.  Buffalo  East  Side  R.  R.  Co. 
V.  Buffalo  Street  R.  R.  Co.,  HI  N.  Y.  132,  19  N.  E.  63,  2  L.  R.  A.  284; 
People  V.  Budd,  117  N.  Y.  1,  22  N.  E.  670,  682,  5  L.  R.  A.  559,  15 
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Am.  St.  Rep.  460;  Louisville  &  N.  R.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  31  Sup.  Ct.  265,  55  L.  Ed.  297,  34  L.  R.  A.  (N.  S.)  671.  See  note 
to  Armour  Packing  Co.  v.  United  States,  52  L.  Ed.  681. 

[4]  It  would  seem,  therefore,  that,  although  the  contract  in  ques- 
tion was  valid  in  its  inception,  it  became  unenforceable  upon  the  en- 
actment of  the  Public  Service  Commissions  Law,  and  that  it  cannot 
now  be  enforced  in  a  court  of  equity. 

Plaintiff's  counsel  earnestly  argued  upon.the  submission  of  the  case 
and  in  the  brief  filed  that  the  defendant,  by  its  own  act  in  fixing  the 
general  rate  and  filing  the  schedule  required  by  the  Public  Service 
Commissions  Law,  could  not  make  its  contract  invalid ;  that  it  could 
have  fixed  the  rate  for  all  patrons  to  conform  to  that  provided  for  by 
the  agreement,  and  thereby  have  saved  the  contract ;  and  that  defend- 
ant should  not,  by  its  own  wrong,  be  permitted  to  escape  its  just  and 
legal  obligation.  There  is  great  force  in  that  argument,  and  it  appeals 
to  one's  sense  of  justice  as  applied  to  the  facts  of  the  particular  case. 
The  argument  so  forcefully  advanced  by  plaintiff's  counsel  was  urged 
in  the  case  of  Armour  Packing  Co.  v.  U.  S.,  209  U.  S.  56,  28  Sup.  Ct 
428,  52  L.  Ed.  681,  and  such  argument  was  stated  by  Justice  Brewer 
in  his  dissenting  opinion  with  great  force  and  clearness.  The  pre- 
/ailing  opinion  by  Justice  Day  is  to  the  contrary,  however,  and  should 
be  followed  by  this  court.  The  provisions  of  the  two  acts  are  nearly 
alike ;  they  were  enacted  in  obedience  to  the  same  public  demand,  and 
they  were  intended  to  accomplish  the  same  end.  The  decisions  of  the 
Ui^ited  States  courts  and  the  reasons  therefor  apply  to  the  consfaruc- 
tion  of  the  state  act,  and  it  has  been  so  held  in  all  reported  cases  where 
the  question  has  been  raised  in  this  state.  N.  Y.  C.  &  H.  R.  R.  Co.  v. 
Smith,  62  Misc.  Rep.  526,  115  N.  Y.  Supp.  838;  N.  Y.  C.  &  H.  R.  R. 
Co.  V.  Shehnidine,  91  Misc.  Rep.  226,  154  N.  Y.  Supp.  235 ;  Tucker  v. 
Western  Union  Tel.  Co.,  95  Misc.  Rep.  288,  158  N.  Y.  Supp.  959. 

Judgment  is  therefore  ordered  for  the  defendant,  with  costs. 


(9G  Misc.  Rep.  499) 

HUNT  V.  INDUSTRIAL  COMMISSION  OF  STATE  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  New  York  County.    August  1,  1916.) 

CONSTITTJTIONAI.    LaW    ^=»42— BUILDING    REGULATIONS— RlQHT    TO    QUESTION 

Validity — ^Application  to  Industbial  Commission. 

Where  the  stairway  Inclosure  requirements  of  Labor  Law,  f  79b,  subd. 
2,  as  amended  by  Laws  1914,  c.  182,  could  be  modified  or  dispensed  with 
by  the  Industrial  Commission  In  buildings  not  over  six  stories,  held  that 
owner  of  a  six-story  building  should  first  seek  relief  from  the  Commis- 
sion before  attacking  the  statute  in  the  courts  as  unreasonable  in  its  ap- 
plication to  hLs  building. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  K  39,  40 ; 
Dec.  Dig.  «=s>42.] 

Action  by  Mary  J.  H.  Hunt  against  the  Industrial  Commission  of 
the  State  of  New  York.  Motion  by  plaintiff  to  overrule  a  demurrer 
to  the  complaint  on  the  ground  of  insufficiency.    Motion  denied. 

^=:»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Nambored  DlgoaU  ft  IndezM 
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Albert  De  Roode,  of  New  York  City,  for  plaintiff. 
Robert  W.  Bonynge,  of  New  York  City  (Frederick  H.  Cunningham, 
of  New  York  City,  of  counsel),  for  defendant. 

GIEGERICH,  J.  My  conclusion  in  this  case  is  that  the  plaintiff 
should  first  seek  relief  from  the  Industrial  Commission.  The  build- 
ing in  question  is  conceded  by  stipulation  of  the  parties  to  be  six 
stories  in  height.  By  the  provisions  of  subdivision  2,  §  79b,  of  the 
Labor  Law,  as  amended  by  chapter  182  of  the  Laws  of  1914,  the 
Industrial  Board  shall  have  the  power  to  adopt  rules  and  regulations 
making  inapplicable  or  modifying  the  requirements  of  that  section 
(relative  to  stairway  inclosures)  with  respect  to  existing  buildings  not 
over  six  stories  in  height,  where  in  the  judgment  of  that  board  such 
requirements  can  be  dispensed  with  or  modified  without  endangering 
the  safety  of  the  persons  employed  therein.  The  plaintiff  alleges  that 
the  conditions  of  her  building  are  exceptional,  and  that  the  existence 
of  an  elaborate  system  of  fire  preventive  devices  and  equipment  and 
of  ample  means  of  exit  renders  the  requirements  of  the  statute  un- 
reasonable as  applied  to  her  building.  Assuming  that  the  courts  will 
in  any  case  undertake,  in  the  first  instance  and  without  any  previous 
action  on  the  part  of  the  Industrial  Commission  in  fact  taken  or  pro- 
vided for  by  the  Legislature,  to  determine  whether  or  not  a  require- 
ment plainly  imposed  by  the  statute  is  unreasonable  with  respect  to 
a  particular  property  and  therefore  invalid  (a  question  concerning 
which  there  may  be  some  doubt,  although  it  is  not  debated  in  the  briefs, 
see  People,  etc.,  v.  Klinck  Packing  Co.,  214  N.  Y.  121,  108  N.  E.  278), 
it  seems  plain  that  in  the  case  now  in  hand  the  Legislature  meant 
that  the  aggrieved  owner  should  first  have  recourse  to  the  Industrial 
Board  and  apply  to  it  for  the  adoption  of  a  rule  or  regulation  that 
will  exempt  his  building,  because  of  its  special  conditions,  from  the 
general  requirements  or  that  will  suitably  modify  such  requirements. 
It  is  true  that  the  Legislature  has  not  said  that  such  an  owner  must 
first  ^ek  relief  from  the  Industrial  Board,  but  as  that  board  was  es- 
pecially created  for  such  duties,  it  seems  reasonable  to  hold  that 
the  Legislature  intended  that  where  recourse  to  it  was  provided  for 
by  the  statute,  such  recourse  should  be  sought  before  any  remedy  is 
intended  to  be  provided  by  the  courts.  If  the  plaintiff's  building  were 
more  than  six  stories  in  height,  in  which  case  it  would  seem  that  the 
Industrial  Board  would  have  no  power  to  dispense  with  or  modify 
the  requirements  of  section  79b,  then  a  wholly  different  situation 
would  be  presented,  and  the  interesting  questions  argued  in  the  briefs 
would  have  to  be  met  and  decided.  But  the  present  case  seems  to 
rest  solidly  upon  the  ground  above  stated,  and  it  is  unnecessary  to 
^o  further  with  the  discussion. 

The  plaintiff's  motion  to  overrule  the  demurrer  to  the  complaint 
is  denied,  with  $10  costs  to  the  defendant,  and  with  leave  to  the 
plaintiff  to  amend  within  20  days  after  service  of  a  copy  of  the 
order  tp  be  entered  hereon,  with  notice  of  entry  thereof,  upon  pay- 
ment of  such  costs.    Settle  order  on  notice. 
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(97  Misc.  Rep.  492) 

In  re  MARSHALL. 

(Supreme  Court,  Special  Term,  New  York  County.    August  7,  1916.) 

1.  Intoxicating  Liquors  ®=»1(M — Excises — Transfer. 

The  purchaser  of  a  liquor  tax  certificate  from  a  holder  who  surren- 
dered possession  of  the  premises,  which  the  holder  of  another  certificate 
then  occupied  after  securing  transfer,  is  entitled  to  transfer  to  another 
location,  since  the  transfer  would  not  increase  the  number  of  places  for 
sale  of  liquors,  prohibited  by  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  |  8, 
subdiv.  9,  as  added  by  Laws  1910,  c.  494,  as  amended  by  Laws  1915,  c 
654. 

fEd.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  §  169; 
Dec.  Dig.  <g=5>104.] 

2.  Intoxicating  Liquors  ^=»104 — Excises — Transfeb. 

The  proper  rule  Is  that  whenever  two  certificates  have  been  originally 
issued  for  the  same  premises,  neither  can  be  transferred  unless  both  are 
surrendered,  but  when  one  certificate  has  been  issued  for  the  premises  and 
another  certifirate  is  thereafter  transferred  into  the  premises  by  abandon- 
ment of  the  trafl^ic  elsewhere,  the  first  certificate  may  be  transferred  out. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §  169 ; 
Dec.  Dig.  <®=»104.] 

3.  Intoxicating  Liquors  ^=»103 — ^Excises — ^Transfer. 

The  holder  of  a  liquor  tax  certificate  may  transfer,  whether  In  posses- 
sion of  the  premises  or  not. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  §§  108- 
112;    Dec.  Dig.  <©=>103.] 

Proceeding  by  Davies  J.  Marshall,  to  review  refusal  of  transfer 
of  liquor  tax  certificate  by  John  T.  McNeill,  Special  Deputy  Commis- 
sioner of  Excise  for  the  Boroughs  of  Manhattan  and  the  Bronx.  Writ 
directing  transfer  granted. 

J.  S.  Frost,  of  Albany,  for  appellants. 

Fitch  &  Grant,  of  New  York  Gity,  for  respondent. 

SHEARN,  J.  [1]  This  is  a  proceeding  under  subdivision  1  of  sec- 
tion 27  of  the  Liquor  Tax  Law  brought  to  review  the  action  of  John 
T.  McNeill,  as  special  deputy  commissioner  of  excise  for  the  boroughs 
of  Manhattan  and  the  Bronx,  in  refusing  to  transfer  to  Davies  J. 
Marshall  a  liquor  tax  certificate,  No.  3730,  for  traffic  in  liquors  by  said 
Marshall  at  premises  No.  2131  Amsterdam  avenue.  New  York  City, 
for  the  balance  of  the  term  of  said  certificate.  Marshall  purchased  said 
certificate  from  one  Concetta  Di  Geraci,  to  whom  it  was  issued  by  the 
respondent  McNeill  on  September  30,  1915,  for  traffic  in  liquors  for 
one  year,  commencing  October  1,  1915,  under  the  provisions  of  sub- 
division 1  of  section  8  of  the  Liquor  Tax  Law,  at  premises  No.  650 
East  Twelfth  street,  borough  of  Manhattan,  New  York  City.  Mar- 
shall does  not  desire  to  traffic  at  the  Twelfth  street  premises,  and  in 
fact  cannot,  as  he  is  not  in  possession  of  those  premises.  He  has 
possession,  however,  of  premises  No.  2131  Amsterdam  avenue,  in  which 
latter  premises  he  desires  to  carry  on  the  business  for  which  the  cer- 
tificate was  issued.  Traffic  in  liquors  is  not  prohibited  at  No.  2131 
Amsterdam  avenue.     Marshall's  papers  upon  the  application  for  the 
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transfer  are  entirely  regular.  No  objection  has  been  made  to  them. 
It  appears  that  long  after  Di  Geraci  received  her  certificate,  and  on 
or  about  May  5,  1916,  one  Michele  Paccione,  having  obtained  posses- 
sion of  premises  No.  650  East  Twelfth  street,  transferred  a  liquor  tax 
certificate  thereto,  by  abandonment  of  the  liquor  traffic  at  No.  674 
Eighth  avenue.  So  that  it  appears  that  from  May  5,  1916,  to  May  10, 
1916,  when  Marshall  applied  for  the  transfer,  two  certificates  were 
outstanding  for  the  Twelfth  street  premises,  one  issued  directly  for 
the  premises,  to  Di  Geraci,  and  one  transferred  to  the  premises  by 
abandonment  of  other  premises,  by  Paccione.  Under  these  circum- 
stances the  special  deputy  commissioner  claims  that  the  transfer  of 
Marshall's  certificate  will  violate  the  provisions  of  subdivision  9  of 
section  8  of  the  Liquor  Tax  Law,  limiting  the  issuance  of  certificates 
to  one  to  each  750  of  population  in  the  borough  of  Manhattan.  The 
object  of  the  ratio  provisions  of  the  law  is  to  prevent  any  increase  in 
the  number  of  places  which  may  be  certificated  for  the  traffic  in  liq- 
uors. Unless  a  transfer  has  the  effect  of  increasing  the  number  of 
places  certificated  for  the  liquor  traffic,  it  does  not  violate  the  provisions 
of  section  8,  subd.  9.  The  transfer  of  this  certificate  cannot  increase 
the  number  of  outstanding  liquor  tax  certificates.  Neither  will  it  in- 
crease the  number  of  places  certificated  for  the  liquor  traffic,  because 
Paccione  did  not  apply  *directly  for  a  certificate  at  the  Twelfth  street 
premises,  but  transferred  his  certificate  there  by  abandonment  of  the 
traffic  at  674  Eighth  avenue,  which  is  now  closed  to  the  traffic  of  liq- 
uors. Transfers  do  not  in  themselves  affect  the  ratio.  It  is  only  where 
two  certificates  are  issued  for  the  same  premises,  based  upon  the  same 
right  of  traffic,  that  a  transfer  of  one  violates  the  ratio  provision.  If 
this  transfer  is  permitted,  there  will  still  be  two  businesses  at  two  sep- 
arate locations,  just  as  there  were  before.  Notwithstanding  the  un- 
doubted fact  that  the  transfer  will  not  aflFect  the  ratio  provisions,  the 
excise  department  feels  that  its  action  is  controlled  by  an  incidental 
observation  found  in  an  opinion  of  the  Court  of  Appeals  in  People 
ex  rel.  Hope  v.  Masterman,  209  N.  Y.  182,  185,  102  N.  E.  553,  554, 
as  follows: 

"If  there  are  several  certificates  outstanding  for  the  same  premises,  the 
county  treasurer  should  not  permit  a  transfer  authorizing  the  sale  of  liquor 
at  any  other  place  unless  all  the  certificates  outstanding  for  that  place  are 
surrendered  and  the  sale  of  liquor  abandoned/' 

This  dictum  had  reference  to  a  totally  different  state  of  facts  than 
that  presented  in  the  case  at  bar,  and  has  no  applicability  to  the  facts 
in  this  proceeding.  In  the  Hope  Case,  one  Force  applied  for  and  re- 
ceived a  certificate  for  premises  in  the  town  of  Corning.  Force  has 
no  lease  of  or  interest  in  the  premises,  although  he  had  been  negotiat- 
ing for  a  lease,  which  negotiation  fell  through.  Force's  certificate,  in 
the  language  of  the  Court  of  Appeals,  was  granted  upon  the  "unau- 
thorized application  of  a  stranger."  Afterward  Hope  obtained  a  lease 
of  the  premises  and  applied  for  a  certificate,  which  was  refused  be- 
cause there  was  a  previous  one  outstanding.  The  question  before 
the  court  was  simply  whether  Hope  was  entitled  to  a  certificate,  not- 
withstanding that  the  Force  certificate  was  outstanding  and  unrevoked. 
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The  court  held  that  Hope  was  entitled  to  a  certificate.  No  question 
of  a  transfer  was  involved  in  the 'case.  The  rule  fis  to  transfers  laid 
down  in  the  Hope  Case  is  a  very  proper  one  as  applied  to  that  case, 
and  as  applied  to  every  case  where  a  certificate  has  been  issued  upon 
the  unauthorized  application  of  a  stranger.  The  reason  for  the  rule 
is  clearly  stated  by  the  court:  That  if  there  are  several  certificates 
outstanding  for  the  same  place  a  transfer  of  one,  without  all  others 
being  surrendered,  would  peimit  of  more  places  for  the  sale  of  liquor 
than  the  provisions  of  subdivision  9  of  section  8  allow.  That  reason 
does  not  apply  to  this  proceeding.  In  this  proceeding  the  facts  show 
that  no  certificate  has  been  issued  to  a  stranger  to  the  premises.  Di 
Geraci,  in  possession  of  the  Twelfth  street  premises,  applied  for  and 
received  certificate  No.  3730  for  those  premises.  Di  Geraci  there- 
after lost  possession  of  the  premises.  Paccione,  having  obtained  pos- 
session of  the  Twelfth  street  premises,  abandoned  the  traffic  at  prem- 
ises 674  Eighth  avenue  and  transferred  certificate  No.  2657  to  the 
Twelfth  street  premises.  Di  Geraci  sold  her  certificate  to  Marshall, 
who  now  desires  to  transfer  to  2131  Amsterdam  avenue,  as  section 
26  of  the  Liquor  Tax  Law  clearly  authorizes  and  permits  her  to  do. 
In  the  proceeding  at  bar  there  is  no  clash  over  the  possession  of  the 
premises.  No  two  persons  are  claiming,  or  have  claimed,  the  right 
to  traffic  at  the  Twelfth  street  premises  by  virhie  of  the  same  right  of 
traffic.  There  has  been  no  "unauthorized  application  of  a  stranger" 
to  the  premises.  Di  Geraci  had  possession  of  the  premises  when  the 
license  was  issued  and  her  right  to  certificate  No.  3730,  including  the 
right  to  assign  and  the  right  to  transfer  is  unassailable.  Paccione 
does  not  hold  his  certificate  by  virtue  of  a  right  of  traffic  inherent  in 
the  premises ;  he  abandoned  the  traffic  at  674  Eighth  avenue  in  favor 
of  these  premises;  he  commenced  traffic  at  a  time  when  he  had  pos- 
session of  the  Twelfth  street  premises,  and  his  right  to  certificate  No- 
2657  is  likewise  unassailable.  By  refusing  the  transfer,  it  is,  of  course, 
true  that  the  number  of  certificated  places  will  be  reduced  by  one. 
But  the  object  of  the  ratio  law  is  not  to  reduce  the  number  of  places 
by  arbitrarily  depriving  proper  persons  of  liquor  tax  certificates  validly 
issued  and  under  which  no  violations  of  law  have  occurred.  Subdi- 
vision 9  of  section  8  is  commonly  referred  to  as  a  "limitation  law,"^ 
and  that  is  what  it  is.  It  was  intended  to  prevent  any  increase  in  the 
number  of  places  licensed  for  the  sale  of  liquors.  It  protected  by 
suitable  exceptions  every  place  established  at  the  time  of  its  enactment. 
It  did  not  provide  for  any  decrease  in  the  number  of  places.  If  it 
contemplated  any  decrease  in  the  number  of  places,  such  decrease  was 
to  be  accomplished  by  natural  means,  not  by  arbitrarily  forcing  certifi- 
cates out  of  existence  by  curtailing  the  rights  of  transfer  given  by 
law. 

[2,3]  The  proper  rule  is  that  whenever  two  certificates  have  been 
originally  issued  for  the  same  premises,  neither  can  be  transferred  un- 
less both  are  surrendered,  but*  when  one  certificate  has  been  issued 
for  the  premises  and  another  certificate  is  thereafter  transferred  into 
the  premises  by  abandonment  of  the  traffic  at  other  premises,  then  the 
first  certificate  may  be  transferred  out.    The  notice  of  abandonment 
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by  Marshall  of  the  Twelfth  street  premises  was  not  an  abandonment 
of  all  right  of' traffic  in  the  premises,  but  only  the  right  of  Marshall 
to  traffic  therein  under  the  certificate  held  by  him.  When  Marshall 
filed  his  notice  of  abandonment  of  the  Twelfth  street  premises,  it  be- 
came a  place  where  traffic  could  not  be  legally  carried  on  under  his 
certificate,  or  at  all,  unless  a  certificate  be  brought  from  other  prem- 
ises legally  certificated,  which  is  just  what  happened  in  this  case.  Such 
a  rule  preserves  the  ratio  and  protects  the  rights  of  a  certificate  holder 
who  has  not  violated  the  law.  Whether  Di  Geraci  or  Marshall  was 
in  or  out  of  possession  of  the  Twelfth  street  premises  on  the  day  that 
these  papers  were  presented  and  the  transfer  asked  for  is  immaterial 
to  the  decision  in  this  case.  The  right  to  transfer  is  not  dependent  upon 
the  possession  of  the  premises.  The  holder  of  a  liquor  tax  certificate 
may  transfer  whether  in  or  out  of  possession.  The  case  must  not  be 
confused  with  those  in  which  the  applicant  for  a  certificate  never  had 
the  right  of  possession. 

Marshall  had  the  statutory  right  to  transfer  his  right  of  traffic  from 
place  to  place.  This  right  of  transfer  is  one  of  the  privileges  for  which 
the  tax  was  paid.  The  refusal  to  transfer  in  this  case  is  not  merely 
a  denial  of  that  privilege,  but  works  a  destruction  of  the  certificate. 
The  refusal  to  transfer  was  without  legal  justification  under  the  facts 
of  this  case,  and  the  application  for  a  writ  directing  the  special  deputy 
commissioner  to  transfer  liquor  tax  certifi9ate  No.  3730  to  the  peti- 
tioner, Marshall,  for  traffic  in  liquors  at  premises  No.  2131  Amsterdam 
avenue,  is  granted,  with  costs. 

Stipulation  Waiving  Certification. 

Pursuant  to  section  3301  of  the  Code  of  Civil  Procedure,  it  is  here- 
by stipulated  that  the  papers  hereinbefore  printed  consist  of  true  and 
correct  copies  of  the  notice  of  appeal,  the  order  appealed  from,  and 
all  the  papers  upon  which  the  court  below  acted  in  making  the  order 
appealed  from^  and  the  whole  thereof,  now  on  file  in  the  office  of  the 
clerk  of  the  county  of  New  York,  and  certification  thereof  by  the  clerk 
of  the  said  county,  pursuant  to  section  1353  is  hereby  waived. 


(174  App.  Div.  670) 

SCHMID  V.  NEUBERGER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  3,  1916.) 

1.  Bankruptcy  ^=>142 — Liahility  of  Bankrupt's  Donee  to  Trustee. 

Where  a  coriwration  never  received  any  consideration  from  its  director 
for  a  $17,000  note  given  her,  which  simi  represented  the  entire  cash  out- 
lay of  the  director  in  purchasing  the  stock  of  the  corporation,  the  director 
was  liable  to  the  company's  trustee  in  bankruptcy  for  the  $5,000  and  in- 
terest received  by  her  from  the  company  on  account  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  f  222;  Dec. 
Dig.  €=5>142.] 

2.  Corporations  ^=»336 — ^Directors — Liability  for  Misappropriation   of 

Funds. 

A  director  of  a  corporation,  not  guilty  of  any  misfeasance,  malfeasance, 
or  negligence  as  such,  who  did  not  contribute  to  the  company's  losses  or 
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financial  difficulties  in  any  way,  either  by  action  Or  failure  to  act,  and 
took  part  in  no  action  causing  damage  to  it,  and  shared  in  no  moneys 
improperly  received  from  it,  was  not  liable  to  its  trustee  in  bankruptcy  to 
account  for  funds  of  the  company  lost,  wasted,  or  misappropriated. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  S  1454;  Dec. 
Dig.  <8=»336.] 

3.  Corporations  ^=>325 — Liability  of  Directors. 

The  mere  fact  that  a  cori)oration  has  lost  money  does  not  subject  the 
directors  to  individual  liability  therefor. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  fj  1442,  1457, 
1458;    Dec.  Dig.  <8=>325.] 

Exceptions  from  Special  Term,  New  York  County. 

Action  by  Anton  Schmid,  as  trustee  in  bankruptcy  of  the  Neuberger- 
Phillips  Silk  Company,  against  Isaac  Neuberger,  Belle  Neuberger,  and 
Sarah  R.  Phillips.  On  motion  for  new  trial  on  exceptions,  after  entry 
of  interlocutory  judgment,  pursuant  to  Code  Civ.  Proc.  §  1001.  New 
trial  granted  as  to  defendant  Belle  Neuberger. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
BOWLING,  and  SMITH,  JJ. 

Maurice  B.  Blumenthal  and  Daniel  W.  Blumenthal,  both  of  New 
York  City,  for  appellants  Neuberger. 

Edmonds  Putney,  of  New  York  City  (Louis  H.  Hall,  of  New  York 
City,  on  the  brief),  for  respondent. 

DOWLING,  J.  [1-3]  This  action  was  commenced  by  plaintiff  as 
trustee  in  bankruptcy  of  the  Neuberger- Phillips  Silk  Company,  a  cor- 
poration, against  the  defendants  as  officers  and  directors  thereof  to 
compel  them  to  account  for  their  official  conduct,  including  any  neglect 
or  failure  to  perform  their  duties  in  the  management  of  the  funds 
and  property  committed  to  their  care,  and  to  recover  from  them  any 
money  and  the  value  of  any  property  which  they  had  acquired  to  them- 
selves or  transferred  to  others,  or  lost  or  wasted  by  any  neglect  or 
failure  to  perform  their  duties,  or  by  any  violation  of  their  duties.  De- 
fendant Phillips  has  never  been  served  with  the  summons  or  complaint 
herein;  defendant  Isaac  Neuberger  is  stated  to  have  died  since  the 
trial  of  the  action,  and  as  to  him  the  action  has  abated  and  has  not  been 
revived.  Defendant  Belle  Neuberger  alone  is  sought  to  be  held  liable 
for  the  losses  claimed  to  have  been  sustained  by  the  corporation.  By 
the  interlocutory  judgment  Belle  Neuberger  and  her  husband,  Isaac 
Neuberger,  were  ordered  to  account  for  their  official  conduct,  includ- 
ing any  neglect  or  failure  to  perform  their  duties  in  the  management 
of  the  business  of  the  corporation  and  its  funds  and  property  commit- 
ted to  their  care ;  to  account  for  $5,000  and  interest  received  by  Belle 
Neuberger  upon  a  $17,000  note  given  by  the  corporation  to  her;  to 
account  for  $6,283.59  obtained  by  Isaac  Neuberger  from  L.  F.  Dom- 
merich  &  Co. ;  to  account  for  $1,700  paid  by  the  corporation  to  Leo 
Neuberger,  for  $800  paid  to  Lester  Neuberger,  and  for  $2,257.85 
paid  to  Sigmund  Lowenstein;  to  account  for  salary  paid  to  Isaac 
Neuberger  and  for  the  losses  sustained  by  the  corporation  during  the 

^=s»For  other  cases  see  same  topic  it  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


GooQle 


Sup.  Ct.)  SCHMID  V.  NBtTBBSOER  703 

year  from  March  31,  1909,  to  the  filing  of  the  petition  in  bankruptcy, 
amounting  to  $227,233.47 ;  and  to  account  for  any  and  all  other  sums 
lost,  wasted,  squandered,  diverted,  or  misappropriated  by  said  de- 
fendants.   It  was  further  adjudged : 

*That  the  plaintiff  recover  from  the  defendants  Isaac  Neuberger  and  Belle 
NeuherRer.  Individually  and  severally,  the  amount  of  the  moneys  of  the  Neu- 
lierger- I'll  mips  Silk  Company  lost,  wasted,  squandered,  misappropriated  and 
diverted." 

By  the  interlocutory  judgment  a  referee  was  appointed  "to  take  and 
state  said  account,  and  to  report  to  this  court  the  amount  for  which 
said  defendants  and  each  of  them  are  liable  to  the  plaintiff."  Defend- 
ant Belle  Neuberger  has  filed  exceptions  to  the  decision  herein  which 
raise  the  question  of  the  findings  of  fact  being  contrary  to  and  against 
the  weight  of  evidence,  as  well  as  being  without  evidence  to  support 
them.  While  this  record  discloses  a  change  in  the  condition  of  the 
corporation  in  a  single  year  which  is  entirely  unexplained — an  appar- 
ent surplus  of  $110,000  having  been  changed  in  that  time  to  an  appar- 
ent deficit  of  $115,000 — there  is  not  a  single  fact  proven  justifying  the 
inference  that  Belle  Neuberger  participated  in  the  depletion  of  the  com- 
pany's treasury,  contributed  to  its  bankruptcy,  caused  any  of  its  loss 
or  shared  in  any  sums  diverted  from  their  proper  owner.  The  only 
money  actually  received  by  her  from  the  corporation  was  the  amount 
of  $5,000,  with  interest,  paid  on  account  of  the  company's  note  to  her 
in  the  sum  of  $17,000.  The  trial  court  has  found  that  the  corporation 
never  received  any  consideration  from  her  for  the  note  and  never  car- 
ried it  on  its  books  as  a  liability. 

There  is  a  conflict  of  evidence  as  to  the  consideration  for  the  note, 
but  it  is  fairly  established  by  the  preponderance  of  the  evidence  that 
the  note  was  given  as  part  of  the  scheme  by  which  the  Mutch  Mill, 
owned  by  Belle  Neuberger,  was  turned  over  to  the  company  at  an 
exaggerated  value  and  with  her  contribution  of  cash  (which  seems  to 
have  been  $17,000)  was  used  as  the  basis  for  the  issue  of  alleged  full 
paid  stock  to  her  and  her  associates,  while  she  was  sought  to  be  pro- 
tected from  loss  on  her  cash  invested  by  being  given  this  note  repre- 
senting her  actual  cash  outlay.  As  this  money  was  paid  in  by  her  for 
her  stock,  there  was  no  consideration  which  passed  to  the  company 
for  the  note  given  to  her,  and  she  could  not  thus  receive  back  from 
the  company  the  purchase  price  of  her  stock.  The  exceptions  to  the 
eighth  finding  of  fact  are  therefore  overruled.  In  so  far  as  the  judg- 
ment held  Belle  Neuberger  liable  for  the  $5,000  and  interest  received 
by  her  from  the  company  on  account  of  this  note,  it  is  proper.  But 
the  other  findings  of  fact  which  charge  Belle  Neuberger  with  liability 
for  the  losses  sustained  by  the  company  are  without  evidence  to  sup- 
port them,  and  the  exceptions  taken  thereto  must  be  sustained.  Belle 
Neuberger  was  a  director  in  the  company  and  attended  the  annual 
meetings  of  its  board  of  directors,  which  apparently  were  the  only 
ones  held ;  she  held  no  other  ofiice  in  the  corporation.  There  is  not  a 
single  fact  proven  to  show  that  she  was  guilty  of  any  misfeasance,  mal- 
feasance, or  negligence  as  a  director;  or  that  she  contributed  the 
corporation's  losses  or  financial  difficulties  in  any  way,  either  by  action 
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or  failure  to  act ;  or  that  she  took  part  in  any  action  causing  damage 
to  it;  or  that  she  shared  in  any  moneys  improperly  received  from  it, 
save  the  payment  on  account  of  her  note  before  referred  to.  Apart 
from  that  $5,000  payment  (which  she  may  have  honestly  believed  she 
was  entitled  to  receive),  not  a  single  act  or  omission  of  hers  is  shown 
which  should  subject  her  to  liability.  It  is  not  proven  that  the  board 
of  directors  of  the  company  was  responsible  for  its  failure,  and  cer- 
tainly there  is  no  proof  that  Belle  Neuberger  was  in  any  way  responsi- 
ble therefor.  The  mere  fact  that  a  corporation  has  lost  money  does 
not  subject  the  directors  to  individual  liability  therefor,  yet  the  record 
discloses  no  further  reason  for  Belle  Neuberger  being  called  upon  to 
respond  for  the  corporation's  losses. 

The  exceptions  to  the  decision  are  sustained  to  the  following  extent : 
As  to  the  findings  of  fact:  To  so  much  of  finding  marked  "X,"  as 
finds  "that  the  service  performed  by  the  said  Isaac  Neuberger 
was  not  commensurate  with  so  large  a  salary,  nor  were  the  earnings 
of  the  company  sufficient  to  afford  the  same ;"  to  so  much  of  the  find- 
ing marked  "XI"  as  finds  "that  no  reason  or  explanation  for  these 
payments  appears  on  the  book  and  records  of  the  company  or  has  been 
given  by  the  defendants,  and  that  there  was  no  consideration  received 
therefor  by  the  corporation;"  to  so  much  of  the  finding  marked  "XII" 
as  finds  "that  the  loss  of  $227,233.47  sustained  by  the  Neuberger- 
Phillips  Silk  Company  during  the  period  from  March  31,  1909,  to  April 
1,  1910,  was  due  to  the  reckless,  willful,  and  fraudulent  mismanage- 
ment of  the  property  and  business  of  the  said  corporation  on  the  part 
of  the  defendants ;"  to  so  much  of  the  finding  marked  "XIII"  as  finds, 
"and  that  it  was  fraudulent  on  the  part  of  the  defendants  to  procure 
or  permit  the  corporation  to  procure  said  amount  of  new  goods  on 
credit  during  the  year  from  March  31,  1909,  to  April  1,  1910,  whether 
the  defendants  knew  the  company's  financial  condition  or  kept  them- 
selves in  ignorance  thereof  by  refraining  from  giving  any  attention 
whatever  to  its  affairs ;"  and  to  the  finding  marked  "XV" — ^all  on  the 
ground  that  said  findings  are  without  evidence  to  support  them.  The 
exceptions  are  also  sustained  to  the  conclusions  of  law  marked  "I," 
"III,"  "IV,"  "V,"  and  "VI,"  and  to  all  of  the  conclusion  marked  "11" 
except  so  much  thereof  as  holds  defendants  liable  for  the  payment  to 
Belle  Neuberger  of  the  sum  of  $5,000  with  interest  on  account  of  her 
$17,000  note,  beginning  with  the  word  "that"  at  the  opening  of  the  sen- 
tence and  concluding  with  the  words  "to  her."  The  exceptions  hav- 
ing been  sustained  to  the  extent  indicated,  a  new  trial  will  be  granted 
as  to  the  defendant  Belle  Neuberger,  with  costs  to  her  against  the 
respondent,  to  abide  the  event.     Settle  order  on  notice.     All  concur. 
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(96  MlflC  Bep.  272) 

RBXrOBD  FLATS  BRIDGE  CO.  v.  CANAL  BOARD  et  aL 
(Supreme  Court,  Special  Term,  Saratoga  Ck)unty.    July  22,  1916.) 

1.  CoBPoaATioNS  «=»619— Dissolution— Trustees  fob  Wiwdixg  up — Statute. 

Where  Laws  1848,  c.  259,  provided,  by  reTerence  to  1  Rev.  St.  pt.  1,  c.  18, 
tits.  3,  4,  that  the  directors  of  a  bridge  company  formed  thereunder  could 
collect  its  assets  upon  Its  dissolution,  such  action  was  not  precluded  be- 
cause chapter  259  was  repealed  before  the  corporation  was  dissolved. 

[Ed.  Note.— For  other  cases,  see  OorporatloiiB»  Cent.  Dig.  f  f  2469,  2460 ; 
Dec  Dig.  4s»619.] 

2.  Bbidoes  ^=»15— Acquisition  by  Pubuo-Statutb. 

Under  Laws  1903,  c.  147,  {  3,  providing  that  new  canal  bridges  shall 
be  built  whenever  required,  and  Laws  1848,  c  259,  authorizing  the  directors 
of  a  dissolved  corporation  to  collect  its  assets,  such  directors  can  sue  the 
public  authorities  for  destroying  a  canal  bridge,  especially  where  the 
corporation  was  not  formed  under  Transportation  (Corporation  I^aw  (Con- 
sol.  Laws,  c  63)  S  149,  which  provides  that  toll  bridges  shall  become  pub- 
lic highways  upon  the  owning  corporation's  dissolution. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent  Dig.  §{  26-34 ;  Dec.  Dig. 
€=»15.] 

Action  by  the  Rexford  Flats  Bridge  Company  against  the  Canal 
Board  and  others.  On  motions  to  substitute  the  corporation's  trus- 
tees as  plaintiffs,  and  to  file  a  supplemental  answer.    Motions  granted. 

Thomas  O'Connor,  of  Waterford,  for  plaintiflF. 
E.  E.  Woodbury,  Atty.  Gen.,  for  defendants. 

BORST,  J.  Plaintiff  by  this  action  seeks  to  compel  the  defendants 
to  restore  its  bridge  over  the  Mohawk  river  at  Rexford  Flats,  which, 
it  is  alleged,  they  destroyed  in  the  construction  of  the  barge  canal. 
The  right  to  compel  the  defendants  to  rebuild  tfie  bridge  is  claimed  by 
virtue  of  the  provisions  of  section  3,  c.  147,  Laws  1903,  which  reads : 

"New  bridges  shaU  be  built  over  the  canals  to  take  the  place  of  existing 
bridges  wherever  required,  or  rendered  necessary  by  the  new  location  of  the 
canals" 

— and  the  authorities  construing  that  section :  Halfmoon  Bridge  Co. 
V.  Canal  Board,  213  N.  Y.  160,  at  page  166,  107  N.  E.  344;  Lehigh 
Valley  R.  Co.  v.  Canal  Board,  146  App.  Div.  151,  130  N.  Y.  Supp. 
978,  affirmed  204  N.  Y.  471,  97  N.  E.  964,  Ann.  Cas.  1913C,  1228; 
Halfmoon  Bridge  Co.  v.  Acme  Const.  Co.,  157  App.  Div.  183,  141 
N.  Y.  Supp.  865. 

The  plaintiff  was  incorporated  as  a  bridge  company  for  a  period 
of  50  years  pursuant  to  the  provisions  of  chapter  259,  Laws  of  1848. 
The  limit  of  the  time  for  which  it  was  incorporated  expired  in  1915 
and  since  the  commencement  of  the  action.  A  motion  is  now  made 
that  its  trustees  be  substituted  as  plaintiffs,  and  that  they  be  allowed 
to  continue  the  action  for  the  benefit  of  its  creditors  and  stockholders. 
The  defendants  opposing  ask  that  the  action  be  dismissed  because  of 
the  repeal  and  expiration  of  the  plaintiff's  charter.  If  that  request 
be  denied,  they  then  ask  that  the  motion  be  granted  which  they  have 
made  to  serve  a  supplemental  complaint  alleging  that  since  the  com- 
mencement of  the  action  the  bridge  and  its  franchises  have  been  ap- 

'or  otbar  cases  see  same  topic  &  KEY^KCMBSR  in  all  Key-Numbered  Digests  ft  Indexes 
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propriated  by  the  state,  and  that  by  reason  of  such  appropriation  the 
plaintiff's  remedy  is  to  recover  its  damages,  if  any,  through  the  Court 
of  Claims. 

By  the  Constitution  of  1846  (article  8,  §  1)  it  was  provided  that 
corporations  might  be  formed  under  general  laws,  and  should  not 
be  created  by  special  act,  except  in  certain  specified  cases  not  ma- 
terial here.  Prior  to  1846  corporations,  including  those  for  the  con- 
struction and  maintenance  of  bridges,  were  incorporated  only  by 
special  acts  of  the  Legislature.  Following  the  adoption  of  the  Con- 
stitution of  1846,  chapter  259,  Laws  18&,  was  passed,  which  pro- 
vided a  general  scheme  for  the  incorporation  of  bridge  companies,  and 
under  which  the  plaintiff  was  incorporated  in  1865,  and  thereafter 
constructed  the  bridge  in  question.  By  the  act  of  1848  corporations 
formed  under  it  were  made  subject  to  the  provisions  of  titles  3  and 
4  of  chapter  18  of  the  first  part  of  the  Revised  Statutes,  so  far  as 
those  provisions  were  consistent  with  the  provisions  of  the  act.  By 
those  provisions  of  the  Revised  Statutes,  upon  the  dissolution  of  any 
corporation,  unless  some  other  person  should  be  appointed  by  the 
Legislature  or  a  court  of  competent  authority,  the  directors  or  man- 
agers of  such  corporation  at  the  time  of  its  dissolution  were  made 
the  trustees  of  the  creditors  and  stockholders  of  the  corporation  dis- 
solved with  full  power  to  settle  its  affairs,  collect  and  pay  its  out- 
standing debts,  and  divide  among  the  stockholders  the  money  and 
other  property  that  should  remain,  and  such  trustees  were  given  au- 
thority to  sue  for  and  recover  the  debts  and  property  of  the  dissolved 
corporation  in  the  name  of  the  trustees  of  such  corporation,  and  were 
made  responsible  to  the  creditors  and  stockholders  of  the  corporation 
to  the  extent  of  the  property  that  should  come  into  their  hands. 

Chapter  262,  Laws  1838,  provided  that,  whenever  any  corporation 
owning  a  toll  bridge  should  be  dissolved,  such  bridge  should  be  left 
without  waste  or  damage  and  be  a  public  highway.  This  provision 
has  been  carried  into  the  Transportation  Corporations  Law,  §  149,  and 
it  is  contended  by  the  defendants  that,  the  bridge  of  the  plaintiff  be- 
ing a  toll  bridge,  and  the  act  under  which  it  was  incorporated  having 
been  repealed,  and  plaintiff  dissolved  by  expiration  of  its  charter,  it 
has  now  become  a  public  highway  and  the  property  of  the  people. 

By  Revised  Statutes,  p.  1,  c.  18,  tit.  3,  §  8,  it  was  provided  that  the 
charter  of  every  corporation  that  should  thereafter  be  granted  by 
the  Legislature  should  be  subject  to  repeal  in  the  discretion  of  the 
Legislature,  and  this  provision  has  since  been  continued  and  is  now 
found  in  section  320  of  the  General  Corporation  Law  (Consol.  Laws, 
c.  23).  The  power  conferred  by  section  1,  art.  8,  of  the  Constitution 
of  1846  to  pass  general  laws  for  the  formation  of  corporations  also 
provided  that  such  laws  might  be  altered  from  time  to  time  or  re- 
pealed, and  this  provision  has  also  been  continued  and  is  now  in  the 
present  Constitution  of  the  state. 

This  act  of  1848  seems  to  have  been  the  subject  of  much  concern 
on  the  part  of  the  Legislature  and  the  board  of  statutory  consolida- 
tion. Section  4  of  this  act  was  repealed  by  chapter  563,  Laws  1890, 
in  effect  May  1,  1891.     Sections  2,  5,  12,  13,  and  16  were  repealed 
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by  chapter  S64,  Laws  1890,  and  took  effect  May  1,  1891,  and  then 
by  chapter  566,  Laws  1890,  all  of  the  chapter  was  repealed  to  take 
effect  May  1,  1891.  By  chapter  687,  Laws  1892,  in  effect  May  18, 
1892,  all  of  the  act  was  again  repealed.  The  board  of  statutory  con- 
solidation, however,  continued  the  repealing  business  by  presenting 
to  the  Legislature  for  repeal  the  same  act  of  1848,  and  we  find  that 
by  chapter  28,  Laws  1909,  being  chapter  23  of  the  Consolidated  Laws, 
which  was  passed  and  took  effect  February  17,  1909,  the  whole  of 
the  chapter  was  again  repealed,  and  they  also  presented  to  the  Legis- 
lature, and  there  was  passed,  chapter  219,  Laws  1909,  being  chapter 
63  of  the  Consolidated  Laws,  which  took  effect  April  21,  1909,  which 
again  repealed  chapter  259,  Laws  1848. 

[1,  2]  At  an  early  date  the  state  established  a  policy  of  liberality  in 
the  creation  of  corporations,  and  this  policy  it  has  always  continued. 
With  this  policy,  however,  went  another  which  has  also  been  contin- 
ued, that  of  retaining  the  right  to  control,  regulate,  and  even  repeal 
the  charter  of  corporations  created  under  its  laws.  The  provisions 
of  the  Revised  Statutes  referred  to  and  many  others  found  in  the 
statute  law  of  the  state  indicate  most  clearly  that  the  state  did  not  in- 
tend, when  it  reserved  to  itself  the  powers  stated  over  corporations, 
to  forfeit  to  the  people  their  property  and  property  rights  on  their 
dissolution  or  repeal.  This  power  provided,  as  we  have  seen  by  the 
Constitution,  as  well  as  by  statute,  is  also  restricted  by  the  same  Con- 
stitution in  its  provision  prohibiting  the  taking  of  property  except 
by  due  process  of  law.  On  the  dissolution  of  the  plaintiff  corporation, 
by  whatever  mode  that  might  be  brolight  about,  its  property  and  prop- 
erty rights  vested  as  noted  in  its  directors  as  trustees  to  settle  its 
affairs  in  the  absence  of  other  persons  being  appointed  for  that  pur- 
pose. The  Legislature  by  an  amendment  of  the  act  of  1848  might  have 
provided  a  different  way  for  the  settlement  of  the  affairs  of  the  cor- 
porations formed  under  it  on  their  dissolution  or  repeal,  but  this  has 
not  been  done,  and,  in  the  absence  of  any  other  provision  than  that 
which  existed  in  the  creative  act,  that  act  controls,  and  their  property 
and  property  rights  vest  in  their  directors  as  trustees  for  the  benefit 
of  their  creditors  and  stockholders.  Further,  it  seems  to  have  been 
held  that  the  Transportation  Corporations  Law  applies  only  to  cor- 
porations formed  under  it.  Aujrora  &  Buffalo  Plank  Road  Co.  v. 
Schrot,  90  Hun,  56,  35  N.  Y.  Supp.  602;  Monticello  &  Fallsburg  Turn- 
pike Road  Co.  V.  Le  Roy,  72  App.  Div.  241,  76  N.  Y.  Supp.  215; 
Great  Western  Turnpike  Co.  v.  Shafer,  57  App.  Div.  331,  68  N.  Y. 
Supp.  5,  affirmed  172  N.  Y.  662,  65  N.  E.  1121. 

The  power  given  the  directors  of  plaintiff  corporation  to  settle  its 
affairs  and  coUect  its  outstanding  debts  carries  with  it  the  right  to 
enforce  its  corporate  rights  to  property  by  an  appeal  to  the  courts. 
The  plaintiff  has  asserted  a  claim  against  the  defendants  which  is  the 
subject  of  this  action.  The  validity  of  that  claim  is  not  and  should 
not  be  determined  on  this  motion,  but  be  left  to  the  trial  of  the  ac- 
tion. On  that  trial  the  effect  of  the  repeal  of  plaintiff's  charter  before 
the  destruction  of  its  bridge  by  defendants,  if  they  destroyed  it,  may 
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be  important  on  the  question  of  its  value,  but  that  is  a  question  for 
solution  on  that  trial  not  on  this  motion. 

The  motion  of  the  directors  of  plaintiff  to  be  substituted  as  plain- 
tiffs in  the  action  is  granted,  with  $10  costs  of  motion  to  defendants. 

The  defendants'  motion  for  leave  to  serve  a  supplemental  answer 
is  granted  on  payment  to  plaintiff  of  all  the  costs  of  the  action  from 
the  service  of  the  complaint,  with  $10  costs  of  motion. 


(172  App.  Div.  263) 

WILCOX  et  aL  v.  MEAHL,  County  Clerk,  et  aL 

OLMSTED  et  al.  v.  SAME. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  22,  1916.) 

L  OmcEBB  ^=»11 — Civil  Sbbvice  Requibements — Constitutional  Provi- 
sion. 

Const,  art.  5,  f  9,  providing  that  appointments  in  the  civil  service  of  the 
state  and  of  aU  its  civil  divisions  are  to  be  made  according  to  merit  and 
fitness,  to  be  ascertained,  so  far  as  practicable,  through  competitive  ex- 
aminations, Is  applicable  to  the  appointment  of  special  deputy  county 
clerks  for  the  county  of  Erie. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent.  Dig.  |  13;    Dec.  Dig. 

2.  Counties   ^s»196(3)— Taxpatbb's  Action— Appointment  of  Deputies. 

Code  Civ.  Proc.  {  1025,  and  General  Municipal  Law  (Consal.  Laws,  a 
24)  §  51,  relating  to  actions  by  taxpayers,  and  Civil  Service  Law  (Conaol. 
Laws,  c.  7)  §  28,  though  relating  only  to  county,  town,  city,  and  village 
officers,  authorize  an  action  by  taxpayers  to  enjoin  a  county  clerk  from 
removing  special  deputy  county  clerks  and  appointing  others  in  their 
place  in  disregard  of  civil  service  requirements,  though  under  Const,  art 
6,  §  19,  the  county  clerk  becomes  the  clerk  of  the  Supreme  Court  with  re- 
spect to  its  activities  within  his  county. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent  Dig.  {  308;  Dec  Dig. 
«=s>196(3).] 

3.  Counties  «=»196(4)— Taxpayers'  Action — ^Tius  fob  Action. 

An  action  by  taxpayexs  to  enjoin  a  county  clerk  from  removing  special 
deputy  county  clerks  and  appointing  others  in  disregard  of  dvll  service 
requirements  is  not  premature,  where  the  county  clerk  has  publicly  an- 
nounced his  Intention  to  make  the  changes. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  {  308;  Dec  Dig. 
it=s>196(4).] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Ansley  Wilcox  and  another  against  John  H.  Meahl,  in- 
dividually and  as  County  Clerk-elect  of  the  County  of  Eric  and  an- 
other. From  an  order  vacating  and  annulling  an  order  vacating  a 
preliminary  injunction  and  reinstating  the  injunction  in  full  force  and 
effect  from  the  time  of  its  date  and  service,  defendants  appeal.  Ac- 
tion by  John  B.  Olmsted  and  another  against  the  same  defendants. 
From  an  order  (158  N,  Y.  Supp.  1029)  denying  defendants'  motion  to 
vacate  a  temporary  injunction,  they  appeal.    Affirmed, 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELL,  JJ. 

'or  oUier  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  it  Indexes 
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John  T.  Ryan,  Paul  J.  Batt,  and  Percy  S.  Lansdowne,  all  of  Buflfalo, 
for  appellants. 

Simon  Fleischmann,  of  Buffalo  (Basil  H.  Robillard,  of  Buffalo,  of 
counsel),  for  respondents. 

PER  CURIAM.  [1]  We  think  the  appointment  of  special  deputy 
county  clerks  for  the  county  of  Erie  is  controlled  by  the  provisions  of 
section  9  of  article  5  of  the  state  Constitution,  which  provides  that 
appointments  in  the  civil  service  of  the  state  and  of  all  its  civil  divi- 
sions (of  which  a  county  is  one)  are  to  be  made  according  to  merit 
and  fitness,  to  be  ascertained,  so  far  as  practicable,  through  competitive 
examinations.  The  constitutional  provision  is  quite  sweeping  and  must 
be  held  to  be  applicable  to  these  purely  appointive  positions  in  the 
office  of  the  Erie  county  clerk.  Appropriate  legislation  has  been  en- 
acted to  effectuate  such  constitutional  provision,  requiring  compliance 
therewith  by  all  public  officers.  The  positions  in  question  here  have 
been  duly  classified  in  the  competitive  class,  and  the  commissioners  are 
prepared  to  examine  applicants,  and  to  certify  such  as  may  be  shown 
qualified,  to  such  vacancies  as  may  from  time  to  time  occur. 

[2]  The  defendant  Meahl,  having  been  duly  elected  county  clerk 
of  Erie  county  at  the  general  election  held  in  said  county  in  November, 
1915,  made  public  announcement  through  the  public  press  and  other- 
wise that  as  soon  as  he  was  legally  in  a  position  to  accomplish  it  he 
would  remove  certain  of  the  special  deputy  county  clerks  theretofore 
serving  as  such  and  replace  them  with  others  of  his  personal  choice, 
without  regard,  to  their  examination  or  certification  under  the  Civil 
Service  Law.  These  actions  are  brought  by  taxpayers  to  restrain  such 
threatened  action ;  the  first  action  having  been  commenced  December 
31,  1915,  just  prior  to  the  defendant  Meahl's  induction  into  office,  and 
the  other  on  January  1,  1916,  immediately  after  his  term  of  office 
commenced.  A  temporary  injunction  order  was  granted  in  each  action 
restraining  the  threatened  acts  pending  the  determination  of  the  is- 
sues. Subsequently  the  judge  who  granted  such  temporary  injunc- 
tions vacated  the  same  on  the  ex  parte  application  of  the  defendants, 
and  these  motions  were  made  and  the  order  appealed  from  granted  to 
reinstate  said  temporary  injunctions. 

While,  ordinarily,  in  view  of  the  possible  early  determination  of  the 
issues,  we  would  be  reluctant  to  interfere  with  restraining  orders  pend- 
ing decision  upon  the  merits,  the  threatened  action  of  the  county 
clerk  so  clearly  contravenes  the  plain  provisions  of  our  fundamental 
and  statute  law  that  we  deem  it  not  inappropriate  to  make  known  our 
views  in  reviewing  the  orders  appealed  from.  While  the  principle  of 
reform  in  our  civil  service  through  restriction  of  appointments  thereto 
from  those  found  qualified  upon  competitive  examination  may  not  in 
practice  prove  imiversally  satisfactory,  yet  such  manner  of  selection 
of  appointees  has  become  the  law  of  our  state,  and  only  through  its 
consistent  observance  can  its  advantages  be  secured.  No  officer  may 
be  appointed  in  any  civil  division  of  the  state  (save  certain  exempt 
positions  specifically  mentioned,  consideration  of  which  is  not  im- 


Digitized  by 


GooQle 


710  100  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

portant  here),  except  from  a  list  of  qualified  persons,  certified  to  be 
such  by  the  civil  service  commission  after  competitive  examination. 

The  injunctions  granted  are  attacked  upon  the  ground  that  these 
actions  are  unauthorized,  either  by  section'  1925  of  the  Code  of  Civil 
Procedure,  or  by  section  51  of  the  General  Municipal  Law  (Consol. 
Laws,  c.  24 ;  Laws  of  1909,  c.  29)  relating  to  actions  by  taxpayers, 
or  by  section  28  of  the  Civil  Service  Law  (Consol.  Laws,  c.  7 ;  Laws  of 
1S)09,  c.  15).  We  think  these  statutes  furnish  authority  for  these 
actions.  They  relate  only  to  county,  town,  city  and  village  officers. 
The  defendant  Meahl  insists  that  under  section  19  of  article  6  of  the 
state  Constitution  he,  as  county  clerk,  becomes  clerk  of  the  Supreme 
Court  with  respect  to  that  court's  activities  within  his  county,  and 
that,  therefore,  he  and  his  deputies  are  state  officers  and  not  subject 
to  action  on  the  part  of  taxpayers  to  restrain  their  illegal  acts.  While 
it  is  true  that  as  a  part  of  his  official  duty  the  Erie  county  clerk  serves 
as  clerk  of  a  state  court,  and  to  that  extent  may  be  said  to  be  a 
state  officer,  the  threatened  appointments  would  not  be  made  in  the 
capacity  of  clerk  of  the  Supreme  Court,  but  rather  as  clerk  of  the 
county  of  Erie,  elected  such  by  the  votes  of  the  electors  of  his  county 
and  having  no  jurisdiction  beyond  its  precincts.  As  such  county  offi- 
cial we  think  he  was  clearly  subject  to  the  provisions  of  law  relative 
to  actions  by  taxpayers  to  restrain  unlawful  action  on  his  part  in  the 
respect  mentioned. 

[3]  Nor  do  we  think  these  actions  premature.  The  threatened  il- 
legal action  of  the  defendant  Meahl  was  so  imminent  as  to  call  for 
prompt  action  to  restrain  its  consummation.  The  orders  reinstating 
the  injunctions  first  granted  were  proper  and  should  not  be  disturbed. 

In  each  case,  order  affirmed,  wiUi  $10  costs  and  disbursements. 

DE  ANGELIS,  J.,  not  sitting. 


(95  Misc.  Rep.  3&4) 

GILBEET  V.  MECHANICS  &  METALS  NAT.  BANK  OF  CITY  OF  NEW 

YORK. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1916.) 

Bankbuptcy  ^=>157,  299 — Action  Against  Cbeditob — Parties. 

Code  Civ.  Proc.  §  756,  providing  that.  In  case  of  transfer  of  Interest, 
an  action  may  be  continued  by  the  original  party,  does  not,  on  an  adju- 
dication In  bankruptcy,  apply  to  an  action  against  a  debtor  of  a  bankrupt 
by  the  bankrupt's  assignee  for  the  benefit  of  creditors,  since  the  trustee 
In  bankruptcy  does  not  take  title  through  the  assignee,  but  by  a  superior 
title,  and  such  an  action  cannot  be  maintained  either  by  the  assignee  or 
by  the  trustee  In  the  name  of  the  assignee;  Bankr.  Act  July  1,  1898,  c. 
541.  S  67,  30  Stat  564  (U.  S.  Comp.  St.  1913,  |  9651),  relating  to  Hens 
against  the  property  of  a  bankrupt,  not  being  applicable. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  (Dent  Dig.  {|  237,  238,  448 ; 
Dec.  Dig.  «=»157,  299.] 

Action  by  Francis  Gilbert,  as  assignee  for  the  benefit  of  creditors  of 
Alessandro  Bolognesi  and  another,  formerly  doing  business  as  A. 

^s»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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Bolognesi  &  Co.,  against  the  Mechanics  &  Metals  National  Bank  of 
the  City  of  New  Yoric.  On  motion  by  defendant  for  judgment  on 
the  pleadings.    Granted. 

See,  also,  172  App.  Div.  25,  157  N.  Y.  Supp.  953. 

Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City,  for 
plaintiff. 

Frank  M.  Patterson,  of  New  York  City,  for  defendant. 

GIEGERICH,  J.  The  trustees  in  bankruptcy  did  not  take  title 
through  the  plaintiff,  as  assignee  for  the  benefit  of  creditors  of  A. 
Bolognesi  &  Co.,  but  took  by  a  superior  title  (Black,  Law  &  Prac.  of 
Bankruptcy,  §  440;  Whittlesey  v.  Becker  &  Co.,  142  App.  Div.  313, 
126  N.  Y.  Supp.  1046) ;  hence  section  756  of  the  Code  of  Civil  Pro- 
cedure has  no  application,  and  the  action  cannot  be  maintained,  either 
by  the  plaintiff,  who  no  longer  has  title,  or  by  the  trustees  in  his  name, 
for  no  title  has  been  transferred  from  him  to  them.  I  cannot  see  that 
section  67  of  the  Bankruptcy  Act  has  any  application  to  the  case.  The 
plaintiff  did  not  procure  any  lien  upon  the  fund  in  question,  either 
by  the  assignment  or  by  the  institution  of  this  action.  If  he  had  pro- 
cured any  lien,  perhaps  the  trustees  could  have  been  subrogated  to  it ; 
but  it  would  not  follow  that  they  were  authorized  to  continued  the 
present  action  for  the  purpose  of  enforcing  their  rights. 

Counsel  for  plaintiff  frankly  states  that  the  present  action  is  sought 
to  be  continued  by  the  trustees  of  the  bankrupt  estate  in  the  name  of 
the  plaintiff  on  the  theory  that  the  defendant  would  then  have  no  right 
to  offset  a  debt  due  it  from  the  plaintiff's  assignors  and  exceeding 
the  amount  of  the  plaintiff's  claim ;  whereas,  if  an  action  were  brought 
by  the  trustees  in  bankruptcy,  the  defendant  would,  under  the  Bank- 
ruptcy Act,  have  the  right  to  make  this  offset.  It  would  be  regrettable 
if  by  such  a  device  a  debtor's  estate,  thrown  into  bankruptcy  by  vir- 
tue of  the  act  enacted  for  that  very  purpose,  could  be  administered 
in  defiance  of  the  equitable,  provisions  of  the  act  relating  to  offsets. 
In  other  words,  it  would  be  strange,  not  to  say  unconscionable,  if  the 
creditors  of  the  bankrupt  could  avail  themselves  of  the  benefits  of 
the  act,  while  refusing  to  recognize  the  right  of  offset  given  by  the 
act  itself  to  one  of  their  number,  and  insist  that  he  must  pay  his 
debt  to  the  bankrupt  in  full  and  claim  against  the  estate,  not  for  the 
balance  due  him,  but  for  the  full  amount  of  his  independent  claim. 
Motion  for  judgment  on  the  pleadings  dismissing  the  complaint  grant- 
ed, with  $10  costs. 

Motion  granted,  with  $10  costs. 
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CUTLER  V.  WINBBEBY  et  al. 
(Supreme  Court,  Special  Term,  Bockland  County.    June,  1916.) 

1,  Tbusts  ^s»131 — Opebation — ^EJstate  of  Tbustee — Statute  of  Uses. 

A  trust  conveyance,  reserving  the  property's  control  and  Income  to  the 
grantor  for  life,  after  which  the  trustee  Is  to  convey  It  to  the  grantor's 
son,  creates  a  life  estate  In  the  grantor,  remainder  In  the  son,  and  no 
estate  In  the  trustee  under  Real  Property  Law  (ConsoL  Laws,  c.  50)  §  93, 
executing  passive  trusts. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent.  Dig.  §|  175,  175% ;  Dec. 
Dig.  ^=^131.] 

2.  Tbusts  ^=5>16 — Creation — ^Invaud  Tbust  Valid  as  Power. 

The  conveyance,  If  Invalid  as  a  trust,  was  valid  as  a  power  in  trust, 
under  Real  Property  liaw,  §  99,  making  certain  unauthorized  trusts 
valid  as  powers,  and  the  trustee's  deed  to  the  son  alter  the  grantor's 
death  passed  the  fee  title. 

[Ed.  Note.— B\)r  other  cases,  see  Trusts,  Cent  Dig.  |  14;    Dec  Dig. 

<S=5>16.1 

8.  Descent  and  Distbibution  «=»75 — ^Poweb  in  Tbust — Right  ot  Heibs. 

Real  Property  Law,  {  99,  providing  that  real  estate  shall  descend  as 
usual,  subject  to  the  execution  of  a  power  In  trust,  merely  entitles  the 
grantor's  heirs  to  the  Income  until  the  power  Is  executed. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig. 
t§  243-251,  260-262 ;   Dec.  Dig.  <8=»75.] 

Action  by  Otis  H.  Cutler  against  Mary  R.  Winberry  and  others. 
Judgment  for  plaintiff. 

Harris  &  Lexow,  of  Suffern,  for  plaintiff. 

P.  Van  Alstine,  of  New  York  City,  for  defendant  Nellie  J.  Winberry. 

Hamilton  R.  Squier,  of  New  York  City,  for  guardian  ad  litem. 

TOMPKINS,  J.  The  plaintiff  brings  this  action  to  determine  the 
claims  of  the  defendants  to  an  interest  in  a  farm  of  about  70  acres 
situated  in  the  town  of  Ramapo,  Rockland  county,  N.  Y.  On  April 
1,  1895,  William  Winberry,  a  widower,  was  the  owner  in  fee  of  said 
farm,  and  of  other  premises  situated  in  the  state  of  New  Jers^.  He 
had  five  children,  namely,  Anna  W.,  William  H.,  Raymond,  Eleanor 
W.,  and  Mary  R.  Winberry.  On  April  1,  1895,  the  said  William 
Winberry  undertook  to  distribute  his  property  among  his  said  five 
children,  and  for  that  purpose  executed  a  deed  of  conveyance  of  sev- 
eral parcels  of  property,  including  the  said  farm  in  the  town  of  Ramapo, 
to  one  Eugene  J.  McCarthy,  in  trust  for  certain  purposes,  which  are 
described  in  the  said  deed  as  follows : 

"First.  That  he  [Eugene  J.  McCarthy]  will  allow  the  said  party  of  the  first 
part  [WllUam  Winberry]  to  manage  and  control  said  property  as  he  may  think 
best,  for  the  Interest  of  his  children  hereinafter  named,  and  to  collect  and 
receive  aU  rents  and  Income  from  the  same,  and  apply  the  same  to  such  pur- 
poses as  he  may  desire,  during  the  term  of  his  natural  Ufe.    •    •    • 

"Fourth.  That  he,  Eugene  J.  McCarthy,  will,  at  any  time  when  requested  so 
to  do  by  said  party  of  the  first  part  In  writing,  convey  to  William  Winberry, 
the  son  of  said  party  of  the  first  part,  the  farm  situated  In  Rockland  county. 
New  York,  being  the  property  hereinbefore  first  above  described,  to  have  and 
to  hold  unto  said  William  Winberry,  his  heirs  and  assigns,  forever. 

"Fifth.  That  In  case  of  the  death  of  said  party  of  the  first  part,  before  mak- 

^=:9For  oUier  cases  see  same  topic  &  ICET-KUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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ing  tbe  request  to  contey  said  fann  to  his  said  son,  William  Winberiy,  and 
leaving  his  said  son  him  surviving,  he  [Eugene  J.  McCarthy]  will  then  convey 
said  farm  to  said  William  Wlnberry,  to  have  and  to  hold  tmto  him,  his  heirs 
and  assigns,  forever." 

The  full  name  of  the  son  William  Winberry,  named  as  the  remain- 
derman in  the  paragraph  of  the  deed  just  quoted,  is  William  H.  Win- 
berry.  In  September,  1896,  the  said  William  Winberry  married  the 
defendant  Nellie  J.  Winberry,  and  by  his  second  marriage  had  four 
children,  who  are  the  defendants  Helen  Winberry,  Norma  Winberry, 
Frances  Winberry,  and  Edward  Winberry. 

William  Winberry  died  intestate  on  May  3,  1910,  leaving  him  sur- 
viving his  second  wife,  the  defendant  Nellie  J.  Winberry,  and  the  said 
nine  children,  five  by  his  first  wife,  and  four  by  his  second,  and  with- 
out having  requested  the  trustee,  McCarthy,  to  convey  the  said  prem- 
ises to  his  son  William  H.  Winberry.  Thereafter  McCarthy,  the  trus- 
tee, executed  and  delivered  to  William  H.  Winberry  a  deed  of  the  said 
premises,  which  was  duly  recorded  in  the  county  clerk's  office  and  all  of 
the  children  of  the  said  William  Winberry,  except  the  defendants,  con- 
veyed their  interest  in  said  farm,  if  they  had  any,  to  the  said  William 
H.  Winberry,  who  thereafter  conveyed  the  same  to  one  Smith,  from 
whom,  by  mesne  conveyances,  the  plaintiff  claims  to  own  the  property. 

This  action  involves  the  construction  of  the  deed  of  April  1,  1895, 
by  William  Winberry  to  Eugene  J.  McCarthy,  as  trustee ;  the  defend- 
ants claiming  that  said  instrument  did  not  pass  any  title  to  McCarthy, 
or  to  William  H.  Winberry,  and  that  the  trust  or  power  in  trust  was 
defective  and  void,  and  insufficient  to  authorize  the  said  McCarthy 
to  convey  the  premises  to  William  H.  Winberry,  after  the  death  of 
William  Winberry, 

[1]  A  trust  could  have  been  created  by  William  Winberry  "to 
receive  the  rents  and  profits  of  real  property,  and  apply  them  to  the 
use  of  any  person,  during  the  life  of  that  person,  or  for  any  shorter 
term,  subject  to  the  provisions  of  law  relating  thereto"  (present  Real 
Property  Law,  §  96,  subd.  3,  formerly  Laws  1896,  c.  547,  §  76,  subd. 
3,  formerly  1  R.  S.  pt.  2,  c.  1,  tit  2,  §  55) ;  and  if  the  deed  had  pro- 
vided that  the  trustee,  McCarthy,  have  that  power,  there  would  be 
no  question  but  that  a  valid  trust  was  created  by  the  deed.  But  the 
deed,  while  it  undertakes  to  convey  the  property  to  McCarthy  in 
trust  during  the  life  of  the  beneficiary,  provided  that  the  beneficiary, 
not  the  trustee,  should  collect  the  rents  and  profits  during  the  life  of 
the  beneficiary.  If  the  beneficiary  were  ia  third  person,  and  not  the 
settlor  of  the  trust,  there  would  be  no  question  about  the  trust  being 
valid  under  the  decision  of  the  Court  of  Appeals  in  Verdin  v.  Slocum, 
71  N.  Y.  345,  and  under  the  provision  of  the  statute  that: 

"Every  disposition  of  real  property,  whether  by  deed  or  by  devise,  shall  be 
made  directly  to  the  person  in  whom  the  right  to  the  possession  and  profits  is 
intended  to  be  vested,  and  not  to  another  to  the  nse  of,  or  in  trust  for,  such 
person ;  and  if  made  to  any  person  to  the  use  of,  or  in  trust  for  another,  no 
estate  or  interest,  legal  or  equitable,  vests  in  the  trustee.*'  Present  Real 
Property  Law,  §  d3,  formerly  Laws  1896,  c  64T,  |  78,  formerly  1  B.  S.  pt  2, 
e.  1,  tit.  2,  {{  49,  50. 
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'  There  appears  no  reason  why  such  a  disposition  should  be  valid 
in  one  case  and  not  in  another — why  it  should  pass  title  direct  to  the 
beneficiary  in  accordance  with  the  terms  of  the  disposition  if  the  bene- 
ficiary is  a  third  person,  and  not  pass  title  direct  to  the  beneficiary  in 
accordance  with  the  terms  of  the  disposition  if  the  beneficiary  is  settlor 
of  the  trust.  So,  under  these  provisions,  the  deed  in  question  passed 
a  life  estate  in  the  Rockland  county  farm  to  William  Winberry,  the 
settlor  of  the  trust,  remainder  to  his  son  William  H.,  and  no  title  at 
all  vested  in  the  trustee.    See  Verdin  v.  Slocum,  71  N.  Y.  345. 

This  deed  differs  from  the  deed  in  Wainwright  v.  Low,  132  N.  Y. 
313,  30  N.  E.  747,  in  that  the  remainderman  is  named  in  the  deed, 
while  in  that  case  the  remaindermen  were  to  be  appointed  later  by  deed 
or  will.  As  in  this  case,  the  deed  in  that  case  provided  that  the  set- 
tlor be  the  beneficiary  during  her  life.  That  settlor  died,  leaving  an 
undelivered  instrument  providing  for  the  disposition  of  the  fee  of 
the  property,  but  it  was  not  executed  as  the  trust  deed  provided  that 
it  should  be.  The  Court  of  Appeals  held  that  the  trustee's  deed  made 
in  accordance  with  that  instrument  did  not  pass  the  title,  but  it  in- 
timated that  it  might  have  decided  that  it  did  if  the  instrument  had 
been  properly  executed.  In  this  case  the  deed  by  Winberry  provided 
for  a  conveyance  of  the  real  property  in  trust  during  his  life,  he  to 
receive  the  rents  and  profits  and  to  collect  the  same  direct,  and  defi- 
nitely named  the  remainderman.  Under  the  above-quoted  provisions, 
William  Winberry  received  a  life  estate  in  the  Rockland  county  farm 
direct  from  himself,  and  his  son  received  the  remainder  of  the  fee 
title,  and  the  trustee,  who  was  to  hold  the  naked  title  and  not  do  any- 
thing whatever,  except  convey  that  title  to  the  son  William  on  the 
death  of  the  father,  or  sooner  if  the  father  directed,  received  no  title 
to  the  property.  The  trustee's  deed  did  not  convey  any  title,  because 
he  did  not  have  any  title  to  convey.  The  fee  title  was  already  in  the 
son  William  under  the  father's  deed. 

[2,  3]  If  it  should  be  that,  because  he  made  himself  the  beneficiary 
of  a  passive  trust,  no  trust  was  created  under  the  first-quoted  statutory 
provision,  then,  as  the  trust  sought  to  be  created  was  not  otherwise 
illegal,  it  was  valid  as  a  power  in  trust,  and  the  deed  from  the  trustee 
to  the  son  William  in  accordance  with  its  terms  passed  the  fee  title 
of  the  Rockland  county  farm.  See  present  Real  Property  Law,  §  99, 
formerly  Laws  1896,  c.  547,  §  79,  formerly  1  R,  S.  pt.  2,  c.  1,  tit.  2, 
§§  58,  59.  The  last  sentence  of  this  provision  is  not  of  any  importance 
in  the  case.  Under  it,  if  the  title  passed  to  the  son  William  under 
the  trustee's  deed,  and  not  previously  under  the  father's  deed,  the 
heirs  at  law  of  the  father  would  be  entitled  to  the  rents  and  profits 
of  the  farm  accruing  during  the  short  period  between  the  father's 
death  and  the  conveyance  executed  by  the  trustee. 

The  fee  title  of  the  Rockland  county  farm  was  in  the  son  William 
Winberry  when  he  executed  the  deed  to  the  farm  to  Viola  W.  Smith, 
either  under  the  father's  deed  or  under  the  trustee's  deed,  and  is  now  in 
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the  plaintiff.    The  widow  of  the  father  William  Winberry  and  his 
heirs  at  law  have  not  any  right,  title,  or  interest  in  that  property. 

Judgment  for  the  plaintiff,  and  against  the  defendants,  without  costs. 
Requests  to  find  may  be  submitted  within  10  days. 


(95  Misc.  Rep.  830) 

In  re  REMSKB. 

(Supreme  Ck)urt,  Special  Term,  Nassau  County.    May,  1916.) 

Infants   «=»16— Custodt  and   Pbotection— Juvenilb   Delinquents — "Pab- 
ENT" — "Guardian" — ^"Custodian." 

Under  Penal  Law  (Ck>nsol.  Laws,  c.  40)  {  486,  subd.  6,  authorizing  com- 
mitment of  diildren  to  state  institutiona  in  certain  cases  where  the  "par- 
ent," "guardian,"  or  "custodian"  of  the  child  was  present  at  Its  examina- 
tion or  was  notified,  a  commitment  of  a  bastard  child  for  deserting  home 
on  complaint  of  Its  mother's  husband,  under  section  486,  subd.  7,  without 
notice  to,  or  presence  of,  the  motlier,  is  without  jurisdiction,  the  husband 
not  being  the  parent,  guardian,  or  legal  custodian,  within  the  statute,  and 
the  mother  is  entitled  to  the  custody  of  the  cliild  so  conuuitted. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent.  Dig.  {  16;  Dec.  Dig. 
«=s>16. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Guardian;   Parent] 

Application  by  Annie  Remske  for  the  restoration  to  her  of  her  child, 
George  Klein,  from  the  custody  of  the  Board  of  Managers  of  the  State 
Agricultural  and  Industrial  School  at  Industry,  Monroe  County. 
Granted. 

H.  Willard  Griffiths,  of  New  York  City,  for  petitioner. 
Frederick  G.  Traver,  Dist.  Atty.,  of  Kingston,  opposed. 

HAS'BROUCK,  J.  Subdivision  5  of  section  486  of  the  Penal  Law 
provides : 

''Whenever  any  child  shall  be  committed  to  an  institution  under  tills  chapter, 
nnd  the  warrant  or  commitment  shall  so  state,  and  it  shall  appear  therefrom 
that  either  parent,  or  any  guardian  or  custodian  of  such  child,  was  present  at 
the  examination  before  such  court  or  magistrate,  *  *  *  no  further  or  oth- 
er notice  required  •  •  •  shall  be  necessary,  •  •  •  to  authorize  •  •  • 
Institutions    •    •    ♦    to    •    •    •    retain  such  child  in  its  custody." 

A  complaint  was  made  by  one  Joseph  Remske,  the  husband  of  Annie 
Remske  who  had  a  bastard  child  named  George  Klein,  against  the 
said  child  under  subdivision  7  of  section  486  of  tfie  Penal  Law,  before 
the  justice  of  the  peace  of  the  town  of  Hempstead,  Nassau  county, 
N.  Y.,  sitting  as  a  Children's  Court,  October  22,  1915.  A  hearing  was 
had  upon  such  complaint,  and,  without  it  appearing  that  the  mother 
was  present  in  the  court  or  had  notice  of  the  hearing,  George  Klein, 
after  having  admitted  the  charge  of  deserting  the  home  of  Joseph 
Remske,  was  committed  to  the  State  Agricultural  and  Industrial  School 
at  Industry,  N.  Y. 

Application  is  now  made  by  the  mother  to  obtain  custody  of  her 
son.    It  is  objected  that  this  proceeding  by  petition  is  not  warranted, 

^=9For  oUier  cmm  im  lame  topic  ft  KET-NUMBER  in  aU  K«y-Nuxm>«red  Digests  ft  Indexes 


Digitized  by 


GooQle 


716  IQO  NBW  YORK  SUPPLEMENT  (Sup..Ct. 

There  seems  to  be  precedent  for  it  in  Application  of  Tiemey,  128 
App.  Div,  835,  112  N.  Y.  Supp.  1039,  citing  Matter  of  Knowack,  158 
N.  Y.  482,  53  N.  E.  676,  44  L.  R.  A.  699.  If  tlie  complainant  before 
the  Children's  Court  was  not  the  parent  or  custodian  of  Klein,  and 
his  mother  had  not  notice  of  the  proceeding,  it  would  seem  to  me  there 
was  no  jurisdiction  in  the  court  to  commit  the  defendant  Klein.  Fur- 
man  V.  Van  Sise,  56  N.  Y.  435,  15  Am.  Rep.  441. 

The  statute  speaks  with  exactitude  the  language  of  the  law,  and  not 
common  parlance,  in  the  use  of  the  terms  "parent,"  "guardian,"  and 
"custodian."  What  is  meant  is  the  legal  parent,  guardian,  or  custodian. 
Measured  by  such  interpretation,  the  question  is :  Was  Joseph  Remske 
the  legal  custodian  of  Klein?  There  was  no  obligation  resting  on 
Joseph  to  support  and  maintain  his  wife's  child.  Such  is  the  obliga- 
tion rather  of  the  mother.  Herein  lies  the  reason  for  holding  the 
legal  custody  to  be  in  her.  Furman  v.  Van  Sise,  56  N.  Y.  435,  15 
Am.  Rep.  441. 

Petition  granted. 


SOHWIMMBB  V.  BEKGMAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  4,  1916.    On  Be- 
settlement  of  Order,  May  17, 1916.) 

COUBTB  ^=930 — JUBISDICTION — STIPULATION. 

Where  Judgments  were  not  rendered  within  the  time  limited  by  the  stip- 
ulation of  the  attorneys  for  the  respective  parties,  the  Municipal  Ck>urt 
lost  jurisdiction  to  render  a  Judgment  sustaining  demurrers  to  the  com- 
plaint. 

[Ed.  Note.--For  other  cases,  see  Courts,  Cent  Dig.  U  U9-128;  Dec. 
Dig.  «=»30.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  District. 

Action  by  Alexander  Schwimmer  against  Rudolph  Bergman.  From 
two  interlocutory  judgments  rendered  in  favor  of  the  defendant,  sus- 
taining demurrers  to  the  plaintiff's  complaint,  plaintiff  appeals.  Re- 
versed, with  leave  to  the  defendant  to  plead  anew. 

Argued  April  term,  1916,  before  GUY,  COHALAN,  and  WHIT- 
AKER,  JJ. 

Horwitz  &  Rosenstein,  of  New  York  City  (Frederick  h.  Guggen- 
heimer,  of  New  York  City,  of  counsel),  for  appellant. 

Leonard  Day,  of  New  York  City  (Sidney  Newborg,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  In  both  of  these  cases  judgments  were  not  ren- 
dered within  the  time  limited  by  the  stipulation  given  by  the  attorneys 
for  the  respective  parties,  and  the  court  below  therefore  lost  juris- 
diction to  render  a  judgment  sustaining  the  demurrers. 

Judgment  reversed,  with  $10  costs  in  each  case  to  abide  the  event, 
with  leave  to  the  defendant  to  plead  anew. 

^=;>For  other  cases  see  same  topic  &  KBT-NUMBfiR  in  aU  Key-Numbered  Digests  ft  Indexes 
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On  Resettlement  of  Order. 

PER  CURIAM.  Ordered  and  adjudged  that  the  above-entitled 
case  has  reverted  to  the  calendar  for  causes  reserved  generally  of 
the  Municipal  Court,  and  it  is  further  ordered  and  adjudged  that  the 
issues  of  law  raised  by  demurrer  previously  interposed  by  the  de- 
fendant herein  may  be  brought  on  for  trial  on  three  days'  notice. 


McFBB  y.  VAN  DEBOE  et  aL 
(Otsego  Ctounty  Court.    August  31,  1916.) 

1.  AcooxTNT  Stated  ^s»8 — Imfkachment — Gbounds. 

Where  parties  come  hito  court  with  an  account  stated,  and  there  is  no 
dispute  orer  the  fact  that  they  have  heretofore  met  and  settled  their 
claims  and  struck  a  balance,  the  only  way  it  can  be  impeached  or  cor- 
rected in  an  action  to  recover  such  balance  is  for  the  defendant  therein 
to  allege  fraud,  mistake,  or  error. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Gent  Dig.  {{  50-56; 
Dec.  Dig.  «s»8.] 

2.  Justices  or  the  Peace  ^=»95 — Motion  to  Strike — ^Pleaoino — Demubbeb 

—Statute. 

Under  Code  Gir.  Proc.  §  2989,  providing  that  either  party  in  Justice 
Court  may  demur  to  any  pleading  of  his  adversary  or  any  part  thereof, 
when  not  sufficiently  expUdt  to  enable  it  to  be  understood,  or  if  it  contains 
no  cause  of  action  or  defense,  and  that  if  the  court  deems  a  demurrer  well 
founded  it  must  permit  the  pleading  to  be  amended,  and  that  if  the  party 
fails  to  amend  his  pleading  must  be  disregarded,  a  Justice  of  the  peace  has 
no  authority  to  entertain  a  motion  to  strike  out  the  answer  or  the  coun- 
terclaims contained  therein. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  {  327 ; 
Dec.  Dig.  «=s>95.] 

8.  Account  Stated  ^=s>20(1) — ^Issues— Question  fos  Juey. 

In  an  action  before  a  justice  of  the  peace  upon  an  account  stated, 
wherein  defendants  pleaded  a  general  denial  and  set  up  several  separate 
counterclaims,  the  jury  were  entitled  to  hear  the  whole  case,  and  to  de- 
termine whether  the  parties  had  met  and  settled  their  various  claims,  and, 
if  they  so  found,  were  required  to  bring  in  a  verdict  for  the  plaintiff, 
and  if  finding  such  issue  against  the  plaintiff  to  consider  all  the  evidence 
in  the  case,  and  the  claims  and  counterclaims  of  the  parties,  and  render 
such  verdict  as  should  seem  proper. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent.  Dig.  §t  9,  98; 
Dec  Dig.  <Ss>20(1).] 

Appeal  from  Justice  Court. 

Action  upon  account  stated  by  Melvin  McFee  against  Roland  Van 
Deboc  and  another,  with  counterclaim  by  defendants.  Judgment  of 
justice  of  the  peace  for  plaintiff,  and  defendants  appeal.  Reversed, 
and  new  trial  granted. 

James  J.  Byard,  Jr.,  of  Cooperstown,  for  appellants. 
Almond  Cramer,  of  Cherry  Valley,  for  respondent 

A.  h.  KELLOGG,  J.  This  is  an  appeal  from  a  judgment  rendered 
by  Menzo  Dingman,  one  of  the  justices  of  the  peace  of  the  town  of 
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Cherry  Valley,  in  this  county,  upon  the  verdict  of  a  jury  for  $166.95 
damages  and  costs  in  favor  of  the  plaintiff. 

The  complaint  alleges  that  prior  to  the  29th  day  of  February,  1916, 
plaintiff  and  defendants  had  mutual  dealings  and  accounts,  each. against 
the  other,  arising  out  of  and  resulting  from  the  defendants'  working 
plaintiff's  two  farms,  under  and  by  the  terms  of  a  written  agreement 
bearing  date  February  10,  1915 ;  that  prior  to  the  commencement  of 
the  action  the  parties  met  and  examined  their  respective  claims  and 
accounts  against  each  other,  and  upon  such  examination  it  was  found 
and  mutually  agreed  that  there  was  due  and  owing  from  the  defendants 
to  plaintiff  a  balance  of  $160,  which  defendants  thereupon  promised 
and  agreed  to  pay,  but  had  not  paid  the  same,  or  any  part  thereof. 
The  plaintiff,  therefore,  based  his  cause  of  action  upon  account  stated. 

The  defendants'  answer  contained,  first,  a  general  denial,  and  then 
set  up  four  separate  and  distinct  counterclaims,  wherein  it  was  con- 
tended that  there  had  been  violations  of  and  failures  to  perform  cer- 
tain conditions  of  the  farm  contract  on  plaintiff's  part,  to  their  great 
damage,  and  for  which  they  requested  affirmative  judgment  against 
plaintiff  by  reason  thereof.  To  this  answer  and  the  counterclaims 
contained  therein  the  plaintiff  interposed  a  reply,  which  was,  in  effect, 
first,  a  general  denial  of  the  alleged  counterclaims,  and  a  reassertion 
of  his  contention  that  all  matters  and  differences  growing  out  of  the 
contract  between  the  parties  were  therefore  settled,  and  that  the  va- 
rious claims  of  plaintiff  and  defendants  had  become,  and  was,  an 
account  stated. 

The  effect  of  the  general  denial  interposed  on  part  of  the  defend- 
ants was  to  put  directly  in  issue  the  question  as  to  whether  or  not  the 
parties  had  ever  met,  as  plaintiff  contended,  the  February  previous, 
and  then  and  there  settled  their  various  accounts  and  struck  a  balance. 
At  the  opening  of  the  trial,  plaintiff's  counsel  moved  for  a  dismissal 
of  the  defendants'  alleged  counterclaims,  upon  the  ground  that  there 
is  no  authority  whereby  defendants  can  come  in  and  counterclaim 
on  an  account  stated,  and  that  the  only  way  an  account  stated  can 
be  opened  up  is  by  alleging  fraud,  mistake,  or  error.  The  justice 
granted  plaintiff's  motion. 

It  is  largely  by  reason  of  this  motion  and  the  granting  of  the  same 
bv  the  justice  that  the  defendants  have  taken  an  appeal  to  this  court. 
The  plaintiff  contends  here  that  the  justice  did  not  err  in  granting 
plaintiff's  motion  to  dismiss  the  several  counterclaims  of  th^  defend- 
ants upon  the  ground  that  an  account  stated  means  the  settlement  and 
adjustment  of  all  transactions  or  differences  existing  between  the  par- 
ties at  the  time  of  the  settlement,  and  the  striking  of  a  balance,  and 
that  the  account  stated  cannot  be  attacked  by  alleging  counterclaims, 
but  by  averring  fraud,  mistake,  or  error,  and  in  support  of  this  theory 
has  cited  Stoughton  v.  Lynch,  2  Johns.  Ch.  209;  Conville  v. 
Shook,  144  N.  Y,  686,  39  N.  E.  405;  Weisser  v.  Denison,  10  N.  Y. 
68,  61  Am.  Dec.  731 ;  Welsh  v.  German  Am.  Bank,  73  N.  Y.  424,  29 
Am.  Rep.  175;  Young  y.  Hill,  67  N.  Y.  162,  23  Am.  Rep.  99,  and 
numerous  other  authorities. 

[1]  It  may  be  conceded  at  the  outset  that  the  settled  law  of  this 
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state  is  that  where  parties  come  into  court  with  an  account  stated, 
and  there  is  no  dispute  over  the  fact  that  the  parties  had  theretofore 
met,  and  that  a  settlement  and  adjustment  of  their  various  claims  had 
taken  place,  and  a  balance  struck,  the  only  way  the  same  can  be  ini- 
peached  or  corrected  in  an  action  brought  to  recover  such  balance  is 
for  the  defendant  therein  to  allege  fraud,  mistake,  or  error.  But  such 
is  not  the  case  at  bar,  as  it  was  distinctly  denied  by  the  defendants 
that  there  had  ever  been  a  settlement  between  the  parties,  or  that  their 
various  accounts  arising  out  of  the  farm  contract  had  at  any  time 
been  adjusted  or  settled  between  them.  Thus  it  was  directly  in  is- 
sue as  to  whether  there  had  ever  been  a  settlement  and  adjustment 
of  the  account  between  the  parties,  and  the  granting  of  plaintiff's  mo- 
tion was  in  effect  a  denial  to  the  defendants  of  a  right  of  trial  by  jury. 

[2]  The  justice  had  no  authority  to  entertain  a  motion  to  strike 
out  the  answer,  or  the  several  counterclaims  contained  therein,  either 
in  whole  or  in  part.  No  such  authority  is  expressly  given  to  him,  and 
he  can  take  no  such  power  by  implication,  and  its  exercise  was  clearly 
inconsistent  with  the  provisions  of  section  2939  of  the  Code  of  Civil 
Procedure.  Mayor  v.  Mason,  1  Abb.  Prac.  344.  The  only  relief 
against  a  defective  pleading  in  Justice's  Court  is  a  demurrer;  either 
party  may  demur  to  any  pleading  of  an  adversary,  or  any  part  thereof, 
when  it  is  not  sufficiently  explicit  to  enable  it  to  be  understood,  or  if 
it  contains  no  cause  of  action  or  defense,  although  it  be  taken  as  true. 
Section  2939  of  the  Code  of  Civil  Procedure ;  Humble  v.  McDonough, 
5  Misc.  Rep.  514,  25  N.  Y.  Supp.  965. 

Where  a  party  desires  to  raise  an  objection  to  a  pleading  in  Jus- 
tice's Court  by  demurrer,  it  must  be  done  under  section  2939  of  the 
Code  of  Civil  Procedure.  Gormam  v.  Dewey,  24  Misc.  Rep.  645,  54 
N.  Y.  Supp.  303.  If  it  may  be  said  that  he  may,  after  striking  out 
the  defense,  force  the  party  to  amend,  the  answer  is  that  this  is  not 
in  accordance  with  the  course  of  proceeding  prescribed  for  Justices* 
Courts.  If  the  court  deems  the  demurrer  well  founded,  it  must  permit 
the  pleading  to  be  amended;  and  if  the  party  fails  to  so  amend  a 
defective  pleading  or  part  of  a  pleading  demurred  to,  it  must  be  dis- 
regarded. Section  2939  of  the  Code,  supra.  But  the  provision  of 
section  2939  of  the  Code  itself  makes  it  the  duty  of  the  justice  to  re- 
quire an  amendment  when  he  is  of  the  opinion  that  the  objection  to 
the  sufficiency  of  the  complaint  or  answer  is  well  founded,  and  yet, 
by  granting  a  motion  to  strike  out,  he  violates  this  distinct  provision. 
It  follows,  therefore,  in  this  case  that  the  judgment  should  be  reversed. 

Upon  the  issue  as  tried  the  verdict  of  the  jury  was,  of  course,  to 
the  effect  that  the  parties  had  theretofore  met,  had  adjusted  their  dif- 
ferences, and  struck  a  balance.  But  let  us  assume,  for  the  moment, 
that  the  jury  had  found  the  other  way ;  in  other  words,  that  they  had 
rendered  a  verdict  of  no  cause  of  action.  It  is  quite  dear  that,  so  far 
as  the  prosecution  of  their  alleged  rights  in  court,  the  defendants 
would  at  once  have  been  compelled  to  commence  a  new  action.  Hav- 
ing also  pleaded  a  general  denial  to  plaintiff's  complaint  in  this  action 
if  there  had  been  a  failure  on  their  part  to  plead  their  alleged  counter- 
claims, beyond  question  they  would  be  met  in  the  new  action  with 
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an  answer  claiming  a  former  action  as  a  bar  thereto.  I  do  not  believe 
that  our  Code  of  Practice,  or  the  rules  of  common  law  in  force  and 
effect  at  the  present  time  in  this  state,  contemplate  such  a  tortuous 
course  of  procedure  for  the  purpose  of  securing  adjudication  in  our 
courts  upon  the  rights  of  litigants  therein.  The  tendency  should 
be  and  is  to  shorten  and  simplify  legal  procedure  and  to  dispense  with 
technicality. 

[3]  Under  the  pleadings  as  they  originally  were  here  I  think  the 
jury  was  entitled  to  hear  the  whole  case  as  therein  outlined,  and  that 
the  first  question  for  their  consideration  was,  "Had  the  parties  to  the 
action  theretofore  met,  settled,  and  adjusted  their  various  claims  and 
demands,  as  contended  by  the  plaintiff?"  and  if  they  so  found  it  was 
their  duty  to  end  their  inquiry  right  there,  and  bring  in  a  verdict  for 
the  plaintiff.  If,  on  the  other  hand,  they  should  find  the  issue  as 
above  stated  against  the  plaintiff,  and  to  the  effect  that  there  had 
been  no  such  settlement  and  adjustment  between  the  parties,  then  it 
was  their  duty  to  take  up  and  consider  all  of  the  evidence  in  the  case 
as  it  related  to  this  farm  contract  and  the  claims  of  the  parties  in  re- 
lation thereto,  including  the  various  counterclaims  of  the  defendants, 
and  thereupon  to  render  such  a  verdict  in  relation  thereto  as  to  them 
should  seem  just  and  proper. 

For  the  reasons  stated,  the  judgment  rendered  herein  should  bo 
reversed,  and  a  new  trial  granted  before  Justice  Menzo  Dingman,  of 
the  town  of  Cherry  Valley,  in  this  county,  to  take  place  Monday, 
September  11,  1916,  at  10  o'clock  in  the  forenoon  of  that  day,  with 
$10  costs  to  the  appellant  to  abide  the  event 

Ordered  accordingly. 
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m  Misc.  Rep.  485) . 

PEOPLE  ex  reL  BBOWNBLL  v.  HIGGINS  et  al. 

(Supreme  Goart,  Special  Term,  Onondaga  Oonnty.    Angnst  26,  1916.) 

1.  Mandamus  «»164(1) — Pbesuicftions. 

Where  defendants  in  a  mandamus  proceeding  filed  no  reply  to  tbe  pe- 
tition, the  facts  stated  In  tbe  petition  must  be  assumed  to  be  true. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Gent.  Dig.  ({  344,  368,  360; 

Dec.  Dig.  ^s»164(l).] 

t 

2.  Becobds  ^=»14 — ^Inspection — Bxghts  or  Tazpatebs. 

General  Municipal  Law  (Ck>nsol.  Laws,  c.  24)  §  51,  requires  municipal 
records  to  be  kept  for  inspection  by  taxpayers,  and  dty  officers  cannot 
aroid  the  requirement  by  depositing  documents  outside  their  offices,  but 
they  must  retain  control  of  the  records  and  preserre  them  for  inspection. 

[Ed.  Note. — For  other  cases,  see  Records,  Cent  Dig.  {{  13-18;  Dec. 
Dig.  <8=»14.] 

8.  Rbcobds  «=»14— Inspection  of  Documents— Rights  of  Taxpayers— Who 
May  Inspect. 

The  right  of  a  taxpayer  to  inroke  action  under  such  section  to  com- 
pel submission  of  such  documents  to  his  inspection  is  not  dependent  upon 
pendency  of  an  action,  but  exists  preliminary  to  action  for  the  purpose 
of  determining  whether  it  should  be  brought. 

[Ed.  Note. — ^For  other  cases,  see  Records,  Cent  Dig.  §{  13-18;  Dec. 
Dig.  «=5>14.1 

4.  RxcoEDs  ^s»14— iNSPBonoN  OF  Documents— "Public  Record." 

Opinions  of  regularly  employed  attorneys  to  assist  in  a  municipal 
bond  issue,  communicated  to  the  heads  of  the  water  department  are  **pub- 
lic  records,"  within  General  Municipal  Law,  §  61,  requiring  public  records 
to  be  kept  open  for  Inspection  by  taxpayers. 

[Ed.  Note.— For  other  cases,  see  Records,  Cent  Dig.  |{  13--18;  Dec. 
Dig.  «=s>14. 

For  other  deflnitioiis,  see  Words  and  Phrases,  Fizst  and  Second  Series. 
Public  Record.] 

Application  by  the  People,  on  the  relation  of  Spencer  Brownell,  for 
mandamus  against  John  D.  Higgins  and  others,  as  Water  Service 
Commissioners,  and  John  R.  Pidgeon,  as  City  Attorney,  of  the  City 
of  Oswego.    Application  granted. 

Udelle  Bartlett,  of  Oswego,  for  relator. 

John  D.  Higgins,  David  P.  Morehouse,  Thomas  H.  King,  and  John 
R.  Pidgeon,  all  of  Oswego,  for  defendants. 

ROSS,  J.  [1]  The  defendants,  upon  the  argument  of  this  applica- 
tion, did  not  file  any  papers  in  reply  to  the  relator's  petition,  so  that 
the  facts  stated  in  the  petition  must  be  assumed  to  be  true. 

[2]  The  provision  invoked  by  the  relator  is  as  follows: 

"AU  books  of  minntes,  entry  or  account,  and  the  books,  bills,  vouchers, 
checks,  contracts  or  other  papers  connected  with  or  nsed  or  filed  in  the  office 
of,  or  with  any  officer,  board  or  commission  acting  for  or  on  behalf  of  any 
county,  town,  village  or  municipal  corporation  in  this  state  are  hereby  de- 
clared to  be  pubUc  records,  and  shall  be  open,  subject  to  reasonable  regula- 

^s»For  other  cum  tee  tame  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlgeita  ft  Indexet 
leON.Y.S.— 46 
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tlons  to  be  prescribed  by  the  officer  having  the  custody  thereof,  to  the  inspec- 
tion of  any  taxpayer."    Ck)nsoL  Laws,  c  24,  |  51. 

It  may  be  stated  that  the  merits  of  any  controversy  which  has  or 
may  hereafter  arise  as  to  the  legality  or  wisdom  of  any  action  here- 
tofore taken,  or  which  may  hereafter  be  taken,  by  the  defendants  as 
officials  of  the  city  of  Oswego,  is  not  involved  in  this  application.  It 
is  immaterial  who  has  possession  of  the  document  or  documents  in 
question,  whether  he  is  a  lawyer  or  layman — whether  he  has  a  pri- 
vate office  or  occupies  an  office  provided  by  the  city.  The  defendants 
cannot  avoid  the  requirements  of  the  statute  by  depositing  the  docu- 
ment or  documents  in  question  with  any  person  or  in  any  place.  It 
is  their  duty  to  retain  such  control  of  public  records  as  to  enable  them 
to  comply  with  any  legal  right  of  any  person. 

[3,  4]  It  may  be  assumed  that  the  motives  of  the  relator  in  seeking 
inspection  pursuant  to  a  claimed  legal  right  are  immaterial.  The  pur- 
pose of  the  section  of  which  the  foregoing  quotation  is  a  part  is  to 
prevent  extravagance,  waste,  incompetency,  and  corruption  in  public 
officials,  and  as  a  part  and  parcel  to  the  provisions  in  relation  thereto 
is  the  section  aforesaid,  for  the  purpose  of  obtaining  discovery  of  what 
actually  has  been  or  is  proposed  to  be  done  by  such  officials.  If  their 
action  has  been  legal,  they  have  nothing  to  fear.  In  fact,  it  may  be 
assumed  that  the  relator  fears  some  abuse  of  power  or  some  illegal 
action  in  seeking  such  inspection,  and  it  may  also  be  argued  that,  by 
denying  it,  the  defendants  add  some  force  to  such  apprehension.  A 
reasonable  construction  of  the  statute  as  an  entirety  would  seem  to 
indicate  that  to  give  a  taxpayer  the  right  to  inspect  a  public  document 
is  not  made  dependent  upon  the  fact  that  an  action  by  a  taxpayer  is 
actually  pending,  but  that  this  provision  was  intended,  with  other  pur- 
poses, to  enable  a  taxpayer  to  ascertain  whether  facts  existed  which 
would  justify  such  action.  I  think  that  the  opinion  or  opinions  in 
question  are  public  records  within  the  meaning  of  the  statute  herein 
invoked. 

The  defendants  argued  very  earnestly  and  ably  that  the  opinion  or 
opinions  of  which  inspection  is  sought  were  the  communications  of  a 
counsel  to  his  client,  and  were  privileged,  and  to  support  this  conten- 
tion they  refer  on  the  argument  and  in  the  brief  of  the  learned  coun- 
sel to  a  person  seeking  to  compel  a  district  attorney  or  city  attorney 
to  disclose  affidavits  or  evidence  which  they  have  in  a  pending  case, 
and  to  sustain  this  contention  they  cite  the  case  of  People  ex  rel.  Up- 
dyke  v.  Gillon,  9  N.  Y.  Supp.  563.  This  was  a  Special  Term  decision 
in  the  First  Department  in  1889,  and  was  to  compel  a  further  return 
to  a  writ  of  certiorari  to  compel  the  defendants  assessors  to  return 
the  opinions  of  three  gentlemen  who  at  various  and  different  times 
occupied  respectively  the  position  of  counsel  to  the  corporation  of  the 
city  of  New  York,  and  which  opinions  related  to  the  assessibility  of 
property,  etc.,  which  application  was  denied.  That  case,  as  it  seems 
to  me,  is  clearly  distinguishable  from  the  case  at  bar,  in  that  (a)  the 
provisions  of  section  51  of  the  General  Municipal  Law  were  in  no 
way  invoked  or  applicable;  and  (b)  there  is  no  claim  in  the  Updyke 
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Case  that  the  assessors  had  done  anything  to  waive  the  privilege  of 
the  opinions  received  by  them. 

It  appears  from  the  petition  that  on  the  28th  of  March,  1916,  the 
common  council  of  the  city  of  Oswego  passed  a  resolution  of  which 
the  following  is  a  copy : 

"Whereas,  the  power  commission  of  the  city  of  Oswego  has  requested  the 
dty  attorney  to  secure  the  opinion  of  J.  H.  Caldwell,  of  New  Tork  City,  on 
many  of  the  questions  arising  and  to  arise  in  connection  with  the  city's  de- 
velopment of  the  power  at  the  high  dam ;  and 

"Whereas,  the  city  attorney  and  Hon.  John  D.  Hlgglns  conferred  with  J. 
H.  Caldwell  at  New  York  City  on  March  27th;   and 

"Whereas,  certain  complex  questions  were  submitted  to  said  Caldwell: 
Therefore  be  it 

"Resolved,  that,  acting  upon  the  request  of  the  Oswego  power  commission, 
the  city  attorney  be  and  he  hereby  is  directed  to  employ  counsel  in  the 
matter  of  the  questions  submitted  to  said  Caldwell  and  prepared  by  the  city 
attorney  and  the  said  power  commission.*'  (Folios  18  and  19.) 

It  also  appears  that  the  defendant  John  R.  Pidgeon  has,  in  pursu- 
ance to  the  foregoing  resolution,  received  a  written  opinion  and  letters 
from  J.  H.  Caldwell,  in  New  York  City ;  that  the  said  Caldwell — or  the 
firm  of  Caldwell  &  Maselich — ^has  been  retained  by  the  city  of  Oswego 
to  act  as  counsel  in  the  matter  of  a  proposed  bond  issue;  and  that 
the  said  attorney  or  attorneys  are  to  be  paid  for  said  opinion  or  opin- 
ions out  of  funds  belonging  to  the  city  of  Oswego  raised  by  taxation. 
Said  petition  also  alleges  ttiat,  previous  to  the  election  referred  to  in 
said  petition,  the  water  service  commission  had  stated  in  the  local 
newspapers  and  verbally  to  different  taxpayers  that  said  water  service 
conmiission  proposed  to  have  said  bonds  of  said  city  issued,  and  said 
hydro-electric  plant  built,  upon  the  recommendations  of  said  opinions 
by  said  Caldwell,  and  the  common  council,  in  causing  the  said  bonds 
of  said  city  to  be  issued,  are  acting  under  and  pursuant  to  said  written 
opinions  of  said  Caldwell.  The  inspection  sought  in  this  application 
is  of  the  foregoing  opinion  or  opinions. 

It  seems  to  me  that  whatever  privileged  character  the  document  or 
documents  sought  to  be  inspected  might  otherwise  have  was  lost  by 
reason  of  the  action  of  the  defendants.  The  opinion  in  question  was 
obtained  pursuant  to  a  resolution  passed  by  the  conunon  council  of  the 
city  of  Oswego,  has  been  used  in  connection  with  their  duties  as  water 
commissioners,  has  been  referred  to  and  published  in  part  in  puWic 
prints,  and  they  are  now  acting  pursuant  to  such  written  opinions. 
By  analogy  which  arises  when  the  question  of  privilege  is  invoked,  the 
defendants  have  waived  its  protection.  A  party  who  has  the  right  to 
claim  the  privilege  of  a  communication  made  to  him  by  his  attorney 
must  himself  respect  such  privilege,  and,  if  it  is  disclosed  by  him  to  any 
one,  the  right  to  such  claim  is  endangered,  and  he  cannot  disclose  a 
part  of  the  communication  or  knowledge  received  from  his  attorney, 
and  close  the  door  to  further  inquiry.  This  is  not  only  supported  by 
authorities,  but  is  in  accord  with  our  notion  of  fairness. 

The  application  for  peremptory  mandamus  is  granted,  with  $50  costs 
to  the  petitioner.    Code  of  Civil  Procedure,  §  2086. 
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ELSEB  T.  ELSBB, 
(Supreme  Court,  Special  Term,  Bronx  Goonty.    Angiut  28,  1A16.) 

MaBBIAOB    ^=:»58(2) — ^ANirCJt.MEnT--GR0nND8 — Bpilepst. 

The  wife's  epilepsy,  limiting,  but  not  preventing,  copulation,  is  not,  in 
the  absence  of  fraud,  ground  for  annulment  of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  t  116;  Dec.  Dig. 
«=5>58(2).] 

Suit  for  annulment  of  marriage  by  one  Elser  against  one  Elser. 
Complaint  dismissed. 

Frank  K.  Johnston,  of  New  York  City,  for  plaintiff. 
Charles  S.  Levy,  of  New  York  City,  for  defendant. 

MULLAN,  J.  The  husband  sues  to  annul  the  marriage  upon  the 
grounds  (1)  Aat  the  defendant  was  physically  incapable,  etc.,  and  (2) 
that  he  was  induced  to  enter  into  the  marriage  contract  by  her  fraud 
in  concealing  from  him  that  she  was  an  epileptic,  and  in  leading  him 
to  believe,  Sirough  statements  to  that  effect,  that  she  was  in  good 
health.  It  was  proved,  even  conceded,  that  the  defendant  was,  at  the 
time  of  the  marriage,  and  has  been  ever  since,  afflicted  with  the  dis- 
ease known  as  epilepsy. 

As  to  the  first  ground  urged,  it  was  shown  that  the  exercise  of  the 
matrimonial  function  induced  on  the  part  of  the  wife  paroxysms  or 
convulsions  symptomatic  of  her  disease,  and  that  this  made  copula- 
tion abhorrent  to  her  and  unsatisfactory  to  him,  and  thus  lessened 
its  frequency ;  but,  as  copulation  was  possible,  no  more  need  be  said 
on  that  subject. 

As  to  the  charge  of  fraud,  I  find  there  was  none.  I  had  a  physician 
called  to  examine  the  wife,  and  he  testified  that  the  statistics  show 
that  in  about  16  per  cent,  of  the  epileptic  cases  covered  by  the  rec- 
ords from  which  the  statistics  were  compiled  the  taint  was  inherited. 
The  plaintiff's  counsel  urges  that  public  policy  requires  an  annulment 
decree  in  order  to  prevent  the  coming  into  the  world  of  progeny  tainted 
by  an  epileptic  strain,  but  we  have  not  as  yet  come  to  that  rdinement 
of  civilization. 

Complaint  dismissed,  without  costs. 


PEOPLE  V.  POULOS. 

(Court  of  Special  Sessions,  Kings  CJounty,    May,  1915.) 

Names  ^=s>21 — New,  vol.  9  Key-No.  Series — Offenses — Violation  of  Penal 
Law — Conducting  Business  under  Fictitious  Naue. 

Penal  Law  (Consol.  Laws,  c.  40)  }  440,  providing  that  no  person  sliali 
carry  on  business  under  an  assumed  or  llctitiotts  name,  unless  he  shall 
file  a  certificate  setting  forth  the  name  to  be  used  and  his  true  name, 
and  providing  a  penalty,  was  violated  where  defendant  maintained  a 
restaurant  under  the  name  of  "Bristol,"  an  assumed  name,  used  in  con- 
nection with  the  words  "Oyster  and  Chop  House/'  printed  on  his  show 
window  and  bill  of  fare,  without  filing  a  certificate. 

^=:»For  oUier  casei  lee  lame  topic  &  KEY-NUMBER  In  all  Key-Numbered  DisesU  it  Indexes 
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Fotis  Poulos  was  charged  with  violation  of  Penal  Law,  §  440,  in 
holding  out  and  conducting  a  business  under  a  fictitious  name.  Judg- 
ment of  conviction. 

Argued  before  COLLINS,  P.  J.,  and  O'KEEFE  and  FRESCHI,  JJ. 

Edward  W.  Cooper,  Asst.  Dist.  Atty.,  of  Brooklyn,  for  the  People. 
Henry  M.  Fertig,  of  New  York  City,  for  defendant. 

FRESCHI,  J.  The  defendant  conducts  and  maintains  a  restaurant 
under  the  name,  style,  and  designation  of  "Bristol,"  an  assumed  name. 
This  name  is  used  by  him  in  connection  with  the  words  "Oyster  and 
Chop  House,"  all  of  which  is  printed  on  the  defendant's  show  window 
and  his  bill  of  fare.  Nowhere  in  or  about  his  business  place  does  the 
defendant  advertise  or  post  his  real  name.  It  is  admitted  that  defend- 
ant failed  to  file  the  certificate  required  by  law.  Section  440,  Penal 
Law.  There  is  here  a  holding  out  and  the  conducting  of  a  business 
under  a  fictitious  name.  The.  false  name  is  held  out  to  the  public,  that 
is  invited  and  induced  thereby  to  patronize  defendant.  This  is  mis- 
representation, and  tends  to  mislead  and  deceive. 

The  scope  of  the  statute,  states  the  court  in  Black  v.  N.  Y.  Life 
Insurance  Co.,  70  Misc.  Rep.  532,  533,  127  N.  Y.  Supp.  409,  is  against 
those  who  design  to  use  such  name  to  deceitfully  procure  credit  or  in- 
juriously mislead  people  by  means  of  it.  The  statute  has  its  founda- 
tion in  public  policy,  for  the  protection  of  the  commercial  community. 
Sinnot  v.  German- American  Bank,  164  N.  Y.  386,  58  N.  E.  286;  Mc- 
Ardle  v.  Thames  Iron  Works,  96  App.  Div.  139,  140,  89  N.  Y.  Supp. 
485 ;  Jenner  v.  Shope,  205  N.  Y.  72,  98  N.  E.  325 ;  Gay  v.  Seibold, 
97  N.  Y.  474,  49  Am.  Rep.  533;  People  v.  Whiting,  68  Misc.  Rep. 
306,  123  N.  Y.  Supp.  769.  Fraud  or  injury  might  be  worked  by  the 
use  of  a  false  name.  Reliance  by  the  patron  on  the  quality  of  the 
food  served  and  the  security  of  wearing  apparel  in  a  restaurant  in  a 
large  degree  depends  upon  the  individual  whose  name  figures  as  the 
owner  of  the  business.  A  name  has  a  commercial  value,  which  is  pro- 
tected in  various  ways.  There  is  a  possibility  that  a  deception  may 
be  practiced  or  a  patron  imposed  upon  in  such  a  way  as  to  bring  him 
some  harm  where  the  real  owner  is  not  disclosed. 

The  spirit  and  intent  of  the  statute  is  to  protect,  not  alone  creditors, 
but  all  persons  who,  in  dealing  with  the  defendant,  may  be  placed  in 
the  relation  of  a  creditor  or  claimant  toward  him.  The  illegality  con- 
»sts  in  the  use  of  the  fictitious  name. 

I  vote  for  a  conviction.    All  concur. 
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PEOPLE  V.  STAHK 

(Court  of  Special  Sessions,  New  York  Ck>unt7.    April  2,  1915.) 

Indictment  and  Information  ^=:»144 — ^DEMintBEB — ^Deposition  Before  Mao- 

ISTRATE. 

Where  a  deposition  before  a  magistrate  has  been  superseded  by  the 
district  attorney's  information,  the  sufficiency  of  the  deposition  cannot  be 
challenged  by  demurrer  before  the  Court  of  Special  Sessions ;  but,  if  the 
Jurisdiction  of  the  committing  magistrate  is  questioned,  the  defendant 
must  move  to  dismiss  the  information  because  of  the  insufficiency  of  the 
evidence,  whereby  t^e  magistrate  had  no  Jurisdiction  to  hold  him  for 
trial. 

fEd.  Note- — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  §  488;   Dec.  Dig.  <8=>144.] 

Frank  J.  Stahl  was  charged  with  a  violation  of  the  Public  Health 
Law,  prohibiting  the  unlawful  practice  of  medicine.  Demurrer  to  in- 
formation overruled. 

Argued  before  KERNOCHAN,  P.  J.,  and  McINERNEY  and 
FRESCHI,  JJ. 

The  Assistant  District  Attorney,  for  complainant. 
Henry  C.  Neuwirth,  of  New  York  City,  for  defendant. 

FRESCHI,  J.  The  information  filed  on  March  17,  1915,  by  the 
district  attorney  makes  out  a  crime,  and  properly  alleges  the  commis- 
sion of  such  acts  as  constitute  a  violation  of  Public  Health  Law  (Con- 
sol.  Laws,  c.  45)  §  153,  which  prohibits  the  unlawful  practice  of  medi- 
cine. 

The  defendant  has  in  no  wise  pointed  out  wherein  the  information 
so  filed  is  to  be  deemed  insufficient;  but  his  argument  seems  to  be 
an  attack  upon  the  deposition  before  the  magistrate.  This  deposition 
has  been  superseded  by  the  district  attorney's  information.  Tlie  suf- 
ficiency of  a  deposition  before  a  magistrate  cannot  be  challenged  by  a 
demurrer  before  this  court.  That  is  not  the  proper  procedure.  If  the 
jurisdiction  of  the  committing  magistrate  is  questioned,  then  the  de- 
fendant must  follow  the  practice  laid  down  in  the  case  of  People  v. 
Shenk,  142  N.  Y.  Supp.  1081,  which  is  to  move  to  dismiss  the  informa- 
tion because  of  the  insufficiency  of  evidence,  and  that  therefore  the 
magistrate  had  no  jurisdiction  to  hold  the  defendant  for  trial.  See, 
also.  People  ex  rel.  Phillips  v.  Hanley,  164  App.  Div.  150,  149  N.  Y. 
Supp.  452.    Even  the  regularity  of  this  practice  has  been  questioned. 

The  demurrer  is  accordingly  overruled.    All  concur. 

•  .III.  II  ^ 

^ss>For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexe» 
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PEOPLE  V.  SILVERBBRG. 
(Conrt  of  Special  Sessions,  New  Tork  CJounty.    February  26,  1915.) 

1.  UsuBT  «=>149(1)— Loan — Banking  Law. 

Under  Banking  Law  (Ck)nsol.  Laws,  c.  2)  t  314,  forbidding  usury,  a 
transaction  whereby  a  complainant,  who  was  In  sharp  need  of  money, 
applied  to  defendant  for  a  loan  of  ?100,  and  was  told  that  defendant 
would  sell  him  a  diamond  ring,  which  he  could  pawn  for  that  amount, 
fbllowed  by  defendant's  delivery  of  the  ring,  for  which  complainant 
agreed  to  pay  ?295  In  monthly  Installments,  and  which  he  pawned  for 
$125,  when  the  wholesale  value  of  the  ring  was  $145,  and  Its  retail  value 
$180,  constituted  the  offense  of  usury. 

(Ed.  Note.— For  other  cases,  see  Usury.  Cent  Dig.  f  441;  Dec.  Dig. 
«s>149(l).] 

Moss,  J.»  dissenting. 

Jacob  Silverberg  was  charged  with  usury.    Defendant  found  guilty. 
Judgment  affirmed,  171  App.  Div.  914,  155  N.  Y.  Supp.  1132. 
Argued  before  RUSSELL,  C.  J.,  and  FLEMING  and  MOSS,  JJ. 

Charles  Albert  Perkins,  Dist.  Atty.,  and  Walter  S.  Heilborn^  Deputy 
Asst.  Dist.  Atty.,  both  of  New  York  City,  for  the  People. 

Goldstein  &  Goldstein,  of  New  York  City  (Abraham  Lipton,  of  New 
York  City,  of  counsel),  for  defendant. 

RUSSELL,  C.  J.  The  facts  in  the  case  at  bar  are  simple,  and 
present  a  single  very  clear  issue.  The  defendant  is  charged  with 
usury,  and  violation  of  section  314  of  the  Banking  Law,  in  that  he 
charged  more  than  at  the  rate  of  6  per  cent,  per  annum  for  a  loan  of 
money. 

The  complainant,  one  Thomas  Kane,  testified  that  he  applied  to  the 
defendant,  Silverberg,  for  a  loan  of  $100  on  the  21st  of  February, 
1914.  He  was  informed  by  said  defendant  that  he  had  no  money  to 
lend,  but  that  he  would  sell  the  said  Kane  a  diamond  ring,  which  he 
could  pawn  for  that  amount.  Thereupon  defendant  delivered  to  the  said 
Kane  a  ring,  for  which  the  complainant  agreed  to  pay  $295  in  monthly 
installments.  On  the  same  day  Kane  pawned  the  ring  for  $125.  The 
value  of  the  ring  is  variously  estimated  by  the  witnesses  who  tes- 
tified at  the  trial.  The  wholesale  value  of  the  ring,  which  is  the  value 
of  the  ring  to  the  defendant,  was  put  at  $145 ;  the  fair  retail  value 
of  the  ring,  according  to  the  people's  expert,  was  put  at  $180.  On 
the  testimony  of  the  people,  therefore,  the  defendant  is  charged  with 
having  exacted  $115 — the  difference  between  the  retail  value  of  the 
ring  and  the  price  charged  to  the  complainant — for  the  loan  of  $180. 
If  this  transaction,  or  pretended  or  apparent  sale,  can  properly  be  re- 
garded as  a  mere  disguise  of  a  loan,  and  a  devise  to  evade  the  usury 
law,  then  the  defendant  is  guilty  of  the  crime  charged. 

The  only  difficult  question  presented  in  this  controversy  is  a  ques- 
tion of  fact,  namely,  "Was  the  transaction  a  loan  of  money  or  a  sale 
of  goods?"     Defendant's  contention  is,  and  must  be,  that  the  said 
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howerer,  the  object  of  the  parties  is  a  loan  of  money,  and  something  else 
under  the  form  of  an  exchange  or  sale  is  substituted  for  it,  the  principal  of 
the  loan,  and  consequently  of  the  debt  contracted  by  the  nominal  vendee, 
will  be  the  value  in  money  of  the  substitute  received  by  him ;  and  any  con- 
sideration paid  or  secured  to  the  vendor  beyond  that  will  in  general  be  con- 
sidered as  interest  for  its  forbearance.  1  Bro.  Ch.  G.  150;  Lowe  v.  Waller, 
DougL  708;  2  Camp.  N.  P.  375;  Holt's  N.  P.  C.  295;  Comyn  on  Usury,  W, 
95." 

The  device  employed  by  the  defendant  is  the  latest  refuge  of  the 
money  lender  in  this  city.  It  is  a  plain  and  palpable  attempt  to  evade 
the  statute  by  an  old  and  worn-out  contrivance. 

The  court  finds  the  defendant  guilty. 

FLEMING,  J.,  concurs.    MOSS,  J.,  dissents. 


In  re  SPIEGELBERG'S  ESTATE. 

(Surrogate's  Court,  New  York  County.     April  9,  1915.) 

Taxation  ^s^SST— Transfer  Tax — Remain d£b  Interests. 

Under  a  will  giving  the  executors  the  power  to  invade  a  trust  fund^ 
certain  remainder  interests  passing  under  the  will  were  not  presently  lia- 
ble to  a  transfer  tax,  but  were  properly  suspended  from  taxation.  . 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §  1709;  Dec.  Dig. 
<g=>887.] 

Proceeding  to  assess  inheritance  tax  on  the  estate  of  Betty  Spiegel- 
berg,  deceased.  From  the  appraiser's  report,  and  the  order  entered 
thereon  fixing  the  tax,  the  State  Comptroller  appeals.  Appeal  dis- 
missed, and  order  affirmed. 

Eugene  E.  Spiegelberg,  of  New  York  City,  for  executors. 

COHALAN,  S.  This  is  an  appeal  by  the  state  comptroller  from 
the  appraiser's  report,  and  the  order  entered  thereon,  upon  the  ground 
that  certain  remainder  interests  passing  under  the  will  of  decedent  and 
suspended  from  taxation  should  now  be  taxed. 

The  contention  of  the  executors  is  that  power  to  invade  the  trust 
fund  is  specifically  given  to  them  imder  the  decedent's  will  and  that 
these  remainders,  therefore,  are  not  now  liable  for  a  transfer  tax. 
Under  the  ruling  in  Matter  of  Granfield,  79  Misc.  Rep.  374,  140  N. 
Y.  Supp.  922,  the  contention  of  the  executors  should  be  sustained. 

The  appeal  is  therefore  dismissed,  and  the  order  fixing  tax  affirmed. 
Settle  order  on  notice. 


In  re  BLYN'S  ESTATE. 

(Surrogate's  Ck)urt,  New  York  County.     Jan.  28.  1915.) 

Taxation  ^=»88T— Teansfeb  Tax— Keaiainder  Interests. 

Under  a  will  giving  the  life  tenant  a  power  to  use  the  principal  of  the 
fund,  Its  exercise  by  the  executors  to  the  exhaustion  of  the  principal 
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would  leave  nothini?  that  could  be  transferred  to  thef  remaindermen  at 
the  death  of  the  life  tenant,  so  that  the  taxation  of  the  remainder  Inter- 
eats  was  properly  suspended. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  f  1709;    Dec. 
Dig.  <8=>887.] 

Proceeding  to  assess  inheritance  taxes  on  the  estate  of  Marianna 
Blyn,  deceased.  From  the  appraiser's  report,  and  the  order  entered 
thereon,  the  State  Comptroller  appeals.  Appeal  dismissed,  and  order 
fixing  tax  affirmed. 

Jonas,  Lazansky  &  Neuburger,  of  New  York  City,  for  executor. 
Ed.  F.  Boyle,  of  New  York  City,  for  state  comptroller. 

COHALAN,  S.  This  is  an  appeal  by  the  state  comptroller  from 
the  appraiser's  report  and  the  order  entered  thereon,  upon  the  ground 
that  the  taxation  of  certain  remainder  interests  passing  under  the  will 
of  decedent  was  improperly  suspended. 

The  executors  contend  that  there  was  not  improper  suspension  of 
taxation,  inasmuch  as  the  life  tenant  is  given  a  power  to  use  the  prin- 
cipal of  the  fund.  This  power  is  found  in  the  will  of  decedent.  If 
it  should  be  exercised  by  the  executors  to  its  fullest  extent,  i.  e.,  to 
the  exhaustion  of  the  principal,  there  would  be  nothing  that  could 
be  transferred  to  the  remaindermen  at  the  death  of  the  life  tenant.  In 
the  Matter  of  Granfield,  79  Misc.  Rep.  374,  381,  140  N.  Y.  Supp.  922, 
927,  a  case  very  similar  to  the  one  under  discussion,  the  court  said : 

"To  tax  the  estate  at  the  present  time,  in  the  event  nothing  should  ultimate- 
ly pass  to  the  remaindermen,  would  be  imposing  a  tax  upon  the  property  and 
not  upon  the  transfer,  in  direct  conflict  with  the  whole  theory  of  the  transfer 
tax." 

Applying  this  rule  to  the  situation  herein,  I  find  that  the  contention 
of  the  executors  should  be  sustained.  The  appeal  is  therefore  dis- 
missed, and  the  order  fixing  tax  affirmed.    Settle  order  on  notice. 


In  re  BLUN'S  ESTATa 
(Surrogate's  Court,  New  York  County.    March  25,  1916.) 

1.  EiX£CUT0B8    AND    AdMINISTRATOBS     ^s»495(3) — CONVBBSION — COUMIBSION. 

Where  executors  are  empowered  to  convert  the  real  estate  into  person- 
alty they  are  entitled  to  commissions  on  the  real  estate  affected  by  such 
provision  In  the  will. 

[Ed.  Note. — Wot  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  I  2092;    Dec  Dig.  ^s»495(3).] 

2.  Executors  and  Administratobs  ^=»495(2) — ^Administration — GoioassioN. 

In  a  ease  where  the  line  of  distinction  between  the  duties  of  the  ex* 
ecutors  and  of  the  trustees  is  not  clearly  drawn,  and  the  duties  of  the 
executors  and  trustees  do  not  at  any  particular  place  or  time  appear 
susceptible  of  severance,  and  as  executors  they  may  fully  carry  out  the 
duty  of  administering  the  trust  created  by  the  will,  the  executors  were 
not  entitled  to  double  commissions  as  executors  and  as  trustees. 

_  [Ed.  Note. — For  other  cases,  see  Executors  and  Administrators.  Cent 

Dig.  §  2089;    Dec.  Dig.  «=»495<2).] 
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8.  Taxation  ^=9884— Tbansfsb  Tax. 

To  divide  a  life  interest  in  one-fifth  of  a  residnary  estate,  so  that  the 
transfer  of  two-thirds  was  assessed  against  the  life  tenant  and  one-third 
against  the  trustees  for  the  benefit  of  persons  of  the  1  per  oentum  dass^ 
was  error. 
[Ed.  Note. — For  other  cases,  see  Taxation,  Dec  Dig.  ^=»884.] 

4.  Taxation  ^=>887— Tbansfeb  Tax — Trust  Fund — ^Payment  of  Peincipai.. 
Under  a  will  giving  the  executors  power  to  pay  out  a  part  of  the  prin- 
cipal of  a  trust  fund  to  decedent's  son,  if  he  should  desire  to  use  it  for 
business  purposes,  there  was  a  power  to  invade  the  principal,  but  the 
remainder  was  presently  taxable.  * 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  S  1709;  Dec  Dig. 

«S=>887.] 

In  the  matter  of  the  estate  of  Ferdinand  S.  M.  Blun.  From  the 
transfer  tax  appraiser's  report,  and  the  order  entered  thereon  fixing 
the  tax,  the  State  Comptroller  appeals.  Order  vacated,  and  report 
remitted  to  the  appraiser  for  correction. 

Heymann  &  Herman,  of  New  York  City,  for  executor. 

COHALAN,  S.  This  is  an  appeal  from  the  transfer  tax  apprais- 
er's report  and  the  order  entered  thereon  fixing  tax,  on  the  grounds 
that  said  report  and  order  are  erroneous,  in  that  commissions  on  real 
estate  are  disallowed,  that  commissions  are  not  allowed  to  executors 
and  trustees,  that  one-third  of  the  life  estate  of  F.  Melville  Blun  in 
one-fifth  of  the  residuary  estate  until  reaching  the  age  of  40  years  was 
improperly  taxed,  and  that  the  transfer  of  a  portion  of  decedent's 
estate  is  found  liable  to  taxation,  notwithstanding  the  provision  of  the 
testator's  will  which  empowered  the  executors  to  invade  the  principal 
said  portion. 

[1]  Where  the  executors  are  empowered  to  convert  the  real  estate 
into  personalty,  as  they  are  under  the  testator's  will,  it  is  well  settled 
that  the  executors  are  entitled  to  commissions  on  the  real  estate  af- 
fected by  such  provision  in  the  will.  Matter  of  Saunders,  77  Misc. 
Rep.  54,  137  N.  Y.  Supp.  438.    On  this  ground  the  appeal  is  sustained. 

[2]  As  to  the  second  ground  of  appeal  it  seems  to  me  that  this  is 
a  case  where  the  line  of  distinction  between  the  duties  of  the  executors 
and  of  the  trustees  is  not  very  clearly  drawn.  In  other  words,  the 
duties  of  the  executors  and  trustees  do  not  appear,  at  any  particular 
place  or  time  indicated,  susceptible  of  severance  or  distinction,  and 
that  as  executors  I  think  they  may  carry  out  fully  and  completely  the 
duty  of  administering  the  trust  created  by  the  will.  Under  such  cir- 
cumstances the  case  under  consideration  falls  in  the  same  class  with 
the  Estate  of  William  Ziegler,  168  App.  Div.  735,  154  N,  Y.  Supp. 
652.  In  the  disposition  of  the  appeal  in  that  case  the  court  said  (168 
App.  Div.  744,  154  N.  Y.  Supp.  658): 

'*Under  this  will  the  accounting  parties  may  rightfully  administer  the  estate 
only  by  acting  wholly  as  executors  or  wholly  as  trustees,  and  not  in  both 
capacities,  and  this  is  evidenced  from  the  fact  that  whether  they  act  only  as 
executors  or  only  as  trustees,  provided  they  do  act  in  the  one  capacity  only, 
they  can  fully  carry  out  and  perform  the  terms  of  the  wilL*' 
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[3]  The  appellants  also  contend  that  the  appraiser  erred  in  dividing 
the  life  interest  of  F.  Melville  Blun  in  one-fifth  of  the  residuary  es- 
tate, s6  that  the  transfer  of  two-thirds  was  assessed  against  him  and 
one-third  against  the  trustees  for  the  benefit  of  persons  of  the  1  per 
centum  class.  This  undoubtedly  was  error,  and  I  sustain  the  appel- 
lants' contention. 

[4]  Under  the  seventh  clause  of  decedent's  will  the  executors  are 
given  the  power  to  pay  out  a  portion  of  the  principal  of  the  trust  fund 
to  decedent's  son  if  he  should  desire  to  use  it  for  business  purposes. 
This  is  undoubtedly  a  power  to  invade  the  principal.  The  appellants 
contend  that  under  the  law,  as  laid  down  in  the  Matter  of  Granfield, 
79  Misc.  Rep.  374,  140  N.  Y.  Supp.  922,  Matter  of  Blyn,  160  N.  Y. 
Supp.  730,  and  Matter  of  Spiegelberg,  160  N.  Y.  Supp,  730,  this  por- 
tion of  the  estate,  owing  to  the  fact  that  the  power  of  invasion  is 
created,  should  be  suspended  from  taxation.  I  do  not  agree  with  this 
contention.  An  examination  of  the  last  two  mentioned  cases  shows 
that  they  were  based  upon  the  decision  in  the  Matter  of  Granfield, 
supra.  This  case  was  decided  prior  to  the  decision  of  the  Court  of 
Appeals  in  the  Matter  of  Zborowski,  213  N.  Y.  109,  107  N.  E.  44.  The 
theory  of  law  as  laid  down  in  that  case  consequently  was  not  applied 
in  the  disposition  of  the  said  cases.  I  think,  therefore,  that  in  the  case 
under  discussion  the  Matter  of  Zborowski  governs,  and  that  the  said 
remainder  is  presently  taxable. 

As  to  the  second  and  fourth  grounds,  the  order  fixing  tax  is  affirmed. 
Let  the  order  fixing  tax  be  vacated  and  the  report  remitted  to  the 
appraiser  for  the  purpose  of  correcting  it  in  the  respects  above  noted. 


(95  Misc.  Rep.  427)  • 

In  re  SHANLEY. 

(Surrogate's  Ck>urt,  Bronx  Ck>unty.    May,  1916.) 

1.  INSUBANCB  ^=»589 — Life  PoLicncs — Right  to. 

Where  an  industrial  life  policy,  providing  for  payment  etther  to  the 
executor,  administrator,  husband  or  wife,  or  any  blood  relative  of  the 
insured,  named  insured's  first  wife  as  beneficiary  and  after  her  death  the 
designation  was  not  changed,  the  second  wife,  who  became  administratrix 
and  received  payment,  cannot  claim  the  proceeds  as  her  own. 

[Ed.  Note.— For  other  cases,  see  Insurance,  CJent  Dig.  f§  1472-1474; 
Dec.  Dig.   <&=»589.] 

2.  Insurance  e=»68(!Kl) — ^Lra«  Insurance— Payment. 

Insured's  second  wif^,  not  being  entitled  under  the  policy  to  the  pro- 
ceeds, cannot  claim  them  by  reason  of  the  payment 

[Ed.  Note.— For  other  cases,  see  Insurance,  <3ent  Dig.  tl  1461,  1464, 
1468;    Dec.  Dig.  <g=>585(l).] 

8.  Executors  and  Administrators  ^s>214 — ^Expbnses — Ci«aim8  vor  Funbrai. 
Expenses. 

Where  an  association  in  which  deceased  was  a  member  provided 
that  upon  the  death  of  a  member  in  good  standing  the  sum  of  $200  should 
be  paid  to  those  defraying  the  expenses  of  the  funeral,  and  that  the 
overplus,  if  any,  should  be  paid  to  the  widow,  eldest  child,  or  parents  of 
deceased,  the  widow,  who  as  administratrix  paid  deceased's  funeral  ex- 
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penses  cannot  charge  them  against  the  estate  and  at  the  same  time  re- 
ceive the  benefit. 

[Kd.  Note. — For  other  cases,  see  Executors  and  Administrators.  Cent. 
Dig.  §  755 ;    Dec.  Dig.  <8=>214.] 

4.  Executors  and  Aominist&atobs  ^==>1M{1) — Allow asoeb—'B.iqb.v  to  AIi^ 

LOWANCE. 

Under  Code  Civ.  Proc.  }  2735,  an  administratrix,  who  did  not  claim  the 
exemption  to  which  she  was  entitled  under  section  2670,  subd.  4,  deeming 
herself  entitled  to  the  whole  of  the  estate,  may,  It  appearing  that  she 
was  not  BO  entitled,  daim  the  exemption  on  settlement  of  her  accounts. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  713,  715,  720,  722;    Dec.  Dig.  <3=;»191(1).J 

6.  Executors  and  Administbatobs  ^=>4&2 — Judicial  Settlement  of  Ac- 
counts— Right  to  Compensation. 

On  the  judicial  settlement  of  the  accounts  of  the  administratrix, 
where  they  were  surcharged  so  as  to  leave  a  surplus,  the  administratrix, 
though  she  did  not  previously  claim  her  compensation,  may  do  so. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  i  2063;  Dec.  Dig.  <S=>492.] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Bertha 
Shanley,  as  administratrix  of  John  Shanley,  deceased.  Account  sur- 
charged, and  distribution  ordered. 

James  A.  Sullivan,  of  New  York  City,  for  petitioner. 
Felix  A.  Muldoon,  of  New  York  City,  for  respondent, 
John  A.  McEveety,  of  New  York  City,  special  guardiaiu 

SCHULZ,  S.  The  widow  of  the  decedent,  being  also  the  admin- 
istratrix of  his  goods,  chattels,  and  credits,  filed  her  account  and  prayed 
for  its  judicial  settlement.  The  decedent  left  him  surviving  two  chil- 
dren of  full  age,  the  issue  of  a  farmer  marriage,  and  one  child,  an 
infant,  the  son  of  the  decedent  and  the  accounting  administratrix. 
The  accountant  charges  herself  with  having  received  no  property  of 
the  decedent  of  any  kind. 

One  of  the  adult  children  of  the  decedent  filed  objections,  in  which 
he  claims  that  the  administratrix  has  failed  to  charge  herself  with 
the  sum  of  $600,  forming  a  part  of  decedent's  estate  which  she  re- 
ceived, and  he  also  objects  to  an  item  in  schedule  C  of  said  account 
in  the  sum  of  $191.60  paid  for  funeral  expenses,  and  to  two  ex- 
penditures, one  for  medical  treatment  in  the  sum  of  $42,  and  one  for 
nursing  in  the  sum  of  $40,  which,  it  is  alleged,  appear  in  schedule  G 
of  the  account,  and  for  which  no  vouchers  were  filed.  No  item  of 
$42  appears  in  schedule  G  of  the  account,  and  upon  the  hearing  the 
objections  to  this  alleged  item  and  to  the  item  of  $40  were  withdrawn. 

[1]  It  appears  that  the  administratrix  has  received  the  sum  of 
$600,  which  was  the  amount  due  upon  an  industrial  life  insurance 
policy  originally  in  the  sum  of  $500.  The  policy  is  in  the  usual  form, 
and  provides  for  payment  "to  one  of  the  persons  described  in  con- 
dition first."  Condition  "first"  provides  that  the  company  may  pay 
"to  either  the  executor  or  administrator,  husband  or  wife,  or  any 
relative  by  blood,  or  lawful  beneficiary,  of  the  insured.     *    *    *  " 

^s>For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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The  decedent  procured  this  policy  at  the  time  that  his  first  wife  was 
still  living,  and  in  the  application  for  the  same,  which  he  signed,  the 
name  of  the  beneficiary,  "subject  to  provisions  of  policy  applied  for/' 
was  given  as  "Kate  Shanley,  Wife."  The  accounting  administratrix 
urges  that  by  virtue  of  the  application  in  question  the  policy  was  pay- 
able to  the  wife  of  the  decedent,  and  as  she  was  the  wife  of  the  de- 
cedent at  the  time  of  the  latter's  death  she  became  the  beneficiary  under 
the  policy. 

In  this  she  is  in  error.  There  was  no  new  designation  of  the  bene- 
ficiary, after  the  issuance  of  the  policy  and  the  death  of  the  decedent's 
first  wife,  Kate  Shanley.  At  the  time  the  application  was  made  and 
the  policy  issued,  the  accountant  was  not  the  wife  of  the  deceased, 
and  while  he  used  the  term  "wife"  in  the  application  and  the  applica- 
tion formed  a  part  of  the  contract  of  insurance  (Wachtel  v.  Harrison, 
84  Misc.  Rep.  76,  145  N.  Y.  Supp.  982),  it  clearly  appears,  from  the 
fact  that  he  inserted  the  name  of  the  person  who  was  his  wife  when 
the  application  was  made,  that  he  intended  the  beneficiary  to  be  the 
latter  and  not  the  accountant  who  occupied  that  relationship  at  the  time 
of  his  death  (Day  v.  Case,  43  Hun,  179). 

[2]  The  insurance  company  did  in  fact  pay  the  death  benefit  to 
the  accountant.  The  accountant  sets  forth  that  the  check  was  de- 
livered to  her  as  administratrix.  The  fact  that  the  company  may  pay 
the  death  benefit  to  one  of  several  persons  does  not  make  the  moneys 
paid  under  the  policy  the  property  of  the  person  to  whom  the  com- 
pany may  elect  to  pay  the  same.  The  provision  for  such  pa)mient  is 
only  for  the  protection  of  the  insurance  company,  but  does  not  "grant 
or  take  away  a  cause  of  action  from  any  person."  Wachtel  ^.  Har- 
rison, supra ;  Ruoflf  v.  John  Hancock  Mutual  Life  Ins.  Co.,  86  App. 
Div.  447,  83  N:  Y.  Supp.  758.  It  cannot  by  electing  to  pay  any  one 
of  the  persons  mentioned  in  condition  "first,"  in  my  opinion,  invest 
that  person  with  the  absolute  ownership  of  the  moneys  paid.  If  the 
contrary  were  the  fact,  then  it  would  have  the  power  to  make  any  per- 
son the  beneficiary  who  would  come  under  the  designation  quoted 
above,  to  the  exclusion  of  the  others,  and  thus  a  surviving  husband  or 
wife  would  be  entirely  deprived  of  any  part  thereof  if  payment  were 
made  to  a  relative  by  blood.  Wokal  v.  Belsky,  53  App.  Div.  167,  65 
N.  Y.  Supp.  815. 

Upon  the  death  of  Kate  Shanley,  her  right  to  the  death  benefit 
ceased  and  passed  to  her  husband.  Bradshaw  v.  Mutual  Life  Ins. 
Co.,  187  N.  Y.  347,  80  N.  E.  203,  10  Ann.  Cas.  266.  Upon  the  lat- 
ter's death  it  became  a  part  of  his  estate  (Olmsted  v.  Keyes,  85  N. 
Y.  593;  Walsh  v.  Mutual  Life  Ins.  Co.,  133  N.  Y.  408,  31  N.  E. 
228,  28  Am.  St.  Rep.  651 ;  Waldheim  v.  John  Hancock  Mutual  Life 
Ins.  Co.,  8  Misc.  Rep.  506,  28  N.  Y.  Supp.  766),  and  as  the  account- 
ant came  into  possession  thereof  and  is  his  administratrix  she  should 
account  for  it  as  such  (Ruoff  v.  John  Hancock  Mutual  Life  Ins.  Co., 
supra).  The  objection  to  her  failure  to  include  this  item  in  her  ac- 
count must  therefore  be  sustained. 

[3]  As  to  the  second  objection,  it  appears  that  the  decedent  was 
a  member  of  an  association  of  pipe  fitters.    As  such^  a  death  benefit 
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accrued  upon  his  death.  The  constitution  of  the  association  in  ques- 
tion provides  that,  upon  the  death  of  a  member  in  good  standing,  the 
sum  of  $2CX)  is  to  be  paid  to  those  defraying  the  expenses  of  the 
funeral ;  it  further  provides  that  the  overplus,  if  any,  shall  be  paid  to 
either  the  widow,  eldest  child,  mother,  or  father  of  the  deceased.  The 
accotmtant  received  this  death  benefit  of  $200  and  paid  the  funeral 
expenses.  She  now  claims  that  she  is  entitled  to  keep  the  death  ben- 
efit thus  paid  to  her  and  to  charge  the  estate  with  the  amount  of  the 
funeral  expenses.  In  this  she  is  also  in  error.  The  section  is  very 
clear  and  explicit,  and  the  charge  against  the  estate  for  the  funeral 
expenses  was  not  justified,  unless  the  estate  was  also  credited  with 
the  amount  of  the  death  benefit.  Under  these  circumstances,  the 
objection  to  the  item  in  schedule  C  must  be  sustained. 

[4]  Unfortunately,  the  estate  in  question  is  at  best  very  small  in- 
deed, and  the  condition  of  the  accountant,  who  is  left  with  an  infant 
child  dependent  upon  her,  is  one  which  strongly  appeals  to  the  equi- 
table consideration  of  this  court.  It  appears  that  she  did  not  set  aside 
the  exemption  to  which  she  was  entitled  under  section  2670,  subdi- 
vision 4,  of  the  Code  of  Civil  Procedure,  and  no  credit  is  chimed  there- 
for in  her  account.  In  his  memorandum  submitted  on  this  applica- 
tion, counsel  now  asks  that  such  allowance  be  made.  She  was  clearly 
entitled  to  such  an  exemption,  the  court  has  the  power  to  award  it 
to  her  (Code  Civ.  Proc.  §  2735),  and  in  view  of  the  hardship  under 
which  she  is  laboring,  in  my  opinion,  should  do  so. 

[5]  I  am  satisfied  that  the  failure  of  the  widow  to  account  for  the 
proceeds  of  the  policy  of  life  insurance  was  due  to  an  honest  and  very 
natur^  mistake.  On  the  accounting  a  deficit  was  shown,  and  no  claim 
for  commissions  and  expenses  of  administration  was  made.  As  the 
account  will  now  show  a  balance  by  reason  of  the  surcharge,  commis- 
sions and  the  expenses  of  the  accounting  will  be  allowed,  unless  waived. 

The  following  disposition  will  therefore  be  made  of  the  matter: 
The  widow  will  be  allowed  an  exemption  of  $150.  The  accounting 
administratrix  will  be  credited  with  the  item  of  $40,  as  to  which  the 
objection  was  withdrawn,  and  she  will  be  surcharged  with  the  sum 
of  $600,  the  amount  received  by  her  from  the  insurance  company.  The 
item  of  expenses  for  the  funeral  bill,  amounting  to  $191.60,  in  schedule 
C,  will  be  disallowed.  The  balance  remaining  after  the  deduction  of 
commissions  and  the  expenses  of  the  accounting  will  be  distributed 
to  those  entitled  thereto  by  law. 

Decreed  accordingly. 
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(fie  Misc.  Rep.  490) 

PEOPLE  ex  reL  HEINRICH  v.  TBAVIS.  State  ComptroUer, 

(Supreme  Ck>urt,  Special  Term,  Albany  Goanty.    August  23,  19ia) 

1.  States  €=>173 — ^Expenses  and  Apfbopbiations — ^Audit — Oonstittjtional 

AND   StaTUTOBT   PbOVISIONS. 

Const,  art.  3,  S  19»  declares  that  the  Legislature  shall  not  audit  any 
account  against  the  state;  section  21  declares  that  no  money  shall  be 
paid  out  of  the  state's  funds  except  in  pursuance  of  an  appropriation  law, 
and  that  every  such  law  shall  distinctly  specify  the  sum  appropriated  and 
the  object  thereof;  and  article  7,  §  6,  declares  that  neither  the  Legisla- 
ture nor  any  person  acting  in  behalf  of  the  state  shall  audit  or  pay  any 
claim  which,  as  between  citizens  of  the  state,  would  be  barred  by  lapse 
of  time.  State  Finance  Law  (Oonsol.  Laws,  c.  56)  §  4,  subds.  3,  4,  require 
the  state  comptroller  to  audit  the  claims  of  all  persons  against  the  state ; 
section  21  provides  that  he  shall  require  persons  receiving  moneys  of  the 
state  to  render  statements  to  him;  section  22  requires  that  he  shall 
state  an  account  against  any  one  receiving  money  from  the  state  for  which 
he  has  not  accounted  when  required;  and  section  23  provides  that  he 
shall  examine  and  audit  accounts  rendered.  Laws  1912,  c  541,  appropri- 
ated money  and  appointed  an  exposition  commission  and  provided  that 
the  money  should  be  paid  upon  requisition  signed  by  the  commission's 
chairman,  etc.,  accompanied  by  an  estimate  of  the  expenses  to  which 
the  money  was  to  be  applied.  Held,  on  mandamus  by  a  citizen,  that  the 
comptroller  was  required  to  audit  the  expenses  of  the  commission,  al- 
though the  money  had  been  spent 

[Ed.  Note.-— For  other  cases,  see  States,  Cent  Dig.  §  163;  Dec.  Dig. 
«=»173.] 

2.  States     ^=>173 — ^Appbop&iations — Statutes — Implied     Repeajo— Repug- 

nancy. 

Laws  1912,  c.  541,  appropriating  money  and  appointing  an  exposition 
commission,  and  requiring  the  money  to  be  paid  upon  a  requisition  sign- 
ed by  the  chairman,  etc.,  of  the  commission,  accompanied  by  an  estimate 
of  the  expenses  to  which  the  money  was  to  be  applied,  did  not  impliedly 
repeal  the  State  Finance  Law,  requiring  an  audit,  on  the  ground  of  re- 
pugnancy, since  that  law,  read  with  it,  supplied  the  omission  of  the  re- 
quirement of  an  audit. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  §  168;  Dec.  Dig. 
<8=>173.] 

8.  Statutes  ^S9l49 — RBPBAii—lN  Gbnsbal. 

A  law,  once  enacted,  stands  until  it  has  been  repealed,  and  can  be  re- 
pealed directly  by  reference  to  it  in  a  later  enactment,  or  by  Implication. 
[Ed.  Note. — For  other  cases,  see  Statutes,  Cent.  Dig.  f  218;   Dec.  Dig. 
<8=>149.] 

Motion  for  peremptory  writ  of  mandamus  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  Frederick  W.  Heinrich,  against 
Eugene  M.  Travis,  as  Comptroller  of  the  State  of  New  York.  Writ 
allowed. 

Edward  H.  Wilson,  of  New  York  City,  for  the  motion. 
Egburt  E.  Woodbury,  Atty.  Gen.,  and  Wilber  W.  Chambers,  Deputy 
Atty.  Gen.,  opposed. 

HASBROUCK,  J.  [1-3]  For  the  purpose  of  participating  in  the 
Panama-Pacific  Exposition  at  San  Francisco  in  1915  the  state  appro- 
priated $700,000,  and  appointed  a  commission  "to  encourage  and  pro- 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
lOON.Y.S.— 47 


Digitized  by 


Google 


738  160  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

mote  a  full  and  complete  exhibit,"  consisting  of  18  citizens — 15  men 
and  3  women.  The  moneys  were  required  to  be  paid,  by  chapter  541 
of  the  Laws  of  1912, 

"upon  a  requisition  signed  by  the  chairman  and  vice  chairman  of  the  com- 
mission, accompanied  by  an  estimate  of  the  expenses  for  the  payment  ot 
which  the  money  so  drawn  is  to  be  applied." 

Within  90  days  after  the  dose  of  the  exhibition  tbe  commission  was 
required  to  make  a  report  to  the  comptroller  of  the  disbursements 
made  by  it.  The  time  in  which  this  report  might  be  made  was  ex- 
tended by  law  until  June  30th  last  past.  A  citizen  has  made  applica- 
tion to  the  comptroller  to  have  him  audit  the  expenditures  of  the  com- 
mission. The  comptroller  has  refused  such  request,  and  has  exhibited 
in  support  of  the  position  taken  by  him  the  opinion  of  the  Attorney 
General  of  the  state,  which  states  that  under  the  terms  of  the  above 
law  of  1912  the  comptroller  is  without  power  to  audit  the  said  ex- 
penditures.   The  language  of  the  Attorney  General  is  in  part: 

"The  act  Tthe  law  of  1912]  itself  gives  to  the  comptroller  no  authority  what- 
ever. It  is  a  special  act,  complete  in  itself,  providing  a  complete  plan  for 
the  accomplishment  of  the  purjwse  to  which  the  state  was  committed  by  Its 
passage.  No  provisions  of  any  general  law  relating  to  the  general  powers  of 
the  comptroller  can  be  extended  to  cover  the  expenditures  of  the  commission.*' 

If  there  were  no  other  law  on  the  subject  save  that  particular  act, 
or  if  that  act  constituted  the  whole  law  on  the  subject,  there  would  be 
excellent  reason  for  the  position  taken  in  the  premises  by  the  comp- 
troller and  the  Attorney  General.  Opposed,  however,  to  their  posi- 
tion, iSrst  stands  the  Constitution  itself,  which  provides,  according  to 
the  interpretation  put  upon  it  by  the  Court  of  Appeals,  that  the  mon- 
eys of  the  state  may  not  under  any  circumstances  be  authorized  to 
be  paid  without  audit.  Says  Chief  Judge  Parker,  in  the  case  of  Peo- 
ple ex  rel.  Grannis  v.  Roberts,  163  N.  Y.  74,  57  N.  E.  100,  being  the 
same  case  relied  upon  by  the  comptroller  and  Attorney  General : 

"In  the  first  place  it  should  be  noted  that  the  Constitution  contemplates  that 
the  moneys  of  the  state  should  not  be  paid  out  without  an  audit,  and  the  Legis- 
lature is  deprived  of  the  power  to  audit  Constitution,  art.  3,  {§  19  and  21 ; 
article  7,  f  6.  Two  facts  must  exist  before  any  of  the  funds  of  Uie  state  can 
be  paid  out:  First,  an  appropriation  by  the  Legislature;  and,  second,  an  audit 
by  such  authority  as  the  Legislature  may  create  for  the  purpose." 

Opposed,  also,  to  the  position  taken  by  the  comptroller  and  Attor- 
ney General  are  the  provisions  of  the  State  Finance  Law,  a  revision 
of  the  laws  which  for  nearly  a  century  have  defined  the  powers  of 
the  comptroller.    Among  other  provisions  are : 

Section  4:  ** Duties  of  conuptroller.  The  comptroller  shall:  •  •  •  Sub- 
division 3.  Examine,  audit  and  settle  the  accounts  of  all  public  officers  and 
other  persons  indebted  to  the  state,  and  certify  the  amount  or  balance  due 
thereon.  Subdivision  4.  Examine,  audit  and  liquidate  the  claims  of  all  per- 
sons against  the  state,  if  payment  thereof  out  of  the  treasury  is  provided  for 
by  law." 

Section  21:  **Renditwn  of  accounts.  The  comptroller,  from  time  to  time, 
shall  require  all  public  officers  and  other  persons  receiving  moneys  or  securi- 
ties, or  having  the  care  and  management  of  any  property  of  the  state,  of  which 
an  account  *  •  •  is  required  to  be  kept  in  his  office,  to  render  statements 
thereof  to  him." 
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Section  22:  **8iatementM  of  accounts  not  rendered.  The  ccmiptroller  sliall 
state  an  account  against  every  person  who  receives  moneys  belonging  to 
the  state  for  which  he  does  not  account  when  required,  charging  him  with  the 
amount  received  according  to  the  best  information  which  the  comptroller  may 
have  in  regard  thereto." 

Section  23:  **8taiemetUs  of  accounts  rendered.  The  comptroller  shall  im* 
mediately  examine  the  accounts  rendered  by  every  public  officer  or  other  person 
receiving  moneys  belonging  to  the  state,  with  the  vouchers,  and  audit,  adjust 
and  make  a  statement  thereof.    •    •    •  " 

Notwithstanding  the  opposition  of  these  laws,  the  idea  seems  to  pre- 
vail among  some  persons  that,  because  the  money  has  already  been 
spent,  therefore  it  is  beyond  "audit."  I  am  not  impressed  with  this 
objection.  The  State  Finance  Law  above  quoted  contemplates  ac- 
counting for  moneys  received,  as  well  as  for  payment  by  the  state  for 
services  or  materials  furnished  to  it.  It  is  frequently  necessary,  in  the 
performance  of  the  large  constructive  tmdertakings  of  the  state  and 
in  carrying  on  enterprises  beyond  its  borders,  to  advance  the  state's 
funds  to  make  payments  thereon.  I  see  no  reason  why  an  audit  may 
not  be  had  as  well  of  a  payment  made  as  of  a  claim  to  be  paid. 

An  examination  of  the  Grannis  Case,  above  referred  to,  shows  that 
section  5  of  chapter  794  of  the  Laws  of  1896  provided  that  the  super- 
intendent of  public  works  should  upon  the  certificate  of  the  state  engi- 
neer pay  to  the  contractor  a  certain  percentage  of  the  value  of  the  work 
performed.  The  contractor  obtained  the  certificate,  but  the  comptroller 
refused  to  issue  a  warrant  to  pay  the  amount  The  contractor  sued 
out  a  writ  of  mandamus  to  compel  the  comptroller  to  pay  upon  the 
certificate  of  the  engineer.  In  the  Court  of  Appeals  it  was  finally  de- 
cided that  the  comptroller  could  not  be  mandamused  to  pay  the  amount 
certified  by  the  engineer,  but  had  the  power  to  challenge  the  certifi- 
cate. 

This  Grannis  Case,  the  more  it  is  considered,  the  more  it  appears 
to  be  authority  against  the  comptroller  who  cites  it.  That  case  was 
similar  in  several  respects  to  the  one  at  bar.  The  commissioners  of  the 
exhibition  were  empowered  to  make  a  requisition  upon  an  "estimate." 
The  only  difference  between  a  "certificate"  and  an  "estimate"  appears 
to  be  that  one  is  made  with  a  degree  of  exactitude,  and  the  other 
roughly  or  approximately. 

If  the  comptroller  had  been  guided  by  the  opinion  in  the  Grannis 
Case,  and  the  "estimate"  contained  items  beyond  the  power  of  the 
commission  to  purchase,  or  imreasonable  in  amount  or  inferior  qual- 
ity, he  might  have  refused  to  such  an  extent  under  the  powers  con- 
ferred upon  him  by  law  to  comply  with  the  requisition.  However,  the 
fact  that  the  moneys  were  advanced  in  pursuance  of  the  requisition 
and  have  already  been  expended  does  not  leave  the  state  remediless. 
Such  officers  and  persons  as  have  received  the  moneys  of  the  state 
the  comptroller  can  compel  to  render  an  account  thereof,  or,  if  they 
will  not  do  so,  can  state  an  account  against  them,  or,  if  they  have 
rendered  an  account  or  report  such  as  the  statute  requires  of  the  com- 
missioners, he  may  audit  it.  If  the  claim  of  the  state,  ascertained  by 
an  audit,  be  not  paid,  it  is  the  duty  of  the  comptroller  to  hand  the  ac- 
count over  to  the  Attorney  General  for  prosecution.  State  Finance 
Law,  supra. 
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The  exact  point  made  by  the  Attorney  General  upon  the  hearing  of 
the  motion  for  the  writ  was,  as  heretofore  stated,  that  the  comptroller 
was  without  the  power  of  audit  in  the  premises.  In  other  words,  he 
was  divested  of  such  power  by  the  particular  provisions  of  chapter 
541  above  referred  to.  That  is  simply  a  statement  that  the  latter  law, 
chapter  541,  repealed  the  provisions  of  the  State  Finance  Law  so  far 
as  they  related  to  the  audit  of  the  accounts  of  the  commissioners  of 
the  exhibition.  A  law  once  enacted  stands  until  it  has  been  repealed. 
It  can  be  repealed  directly  bv  a  pointed  reference  to  it  in  a  later  enact- 
ment, or  it  can  be  repealed  by  implication.  There  is  no  contention 
here  of  the  expressed  repeal  of  the  State  Finance  Law  so  far  as  it 
affects  the  expenditures  of  this  commission.  It  would  appear  that 
the  contention  is,  as  inferred  from  the  language  of  the  Attorney  Gen- 
eral's opinion,  that  there  was  a  repeal  by  implication.  Such  a  repeal, 
however,  never  takes  place  where  it  is  possible  to  give  effect  to  each 
of  two  statutes  relating  to  the  same  subject.  Between  the  State  Finance 
Law,  conferring  the  power  of  audit  upon  the  comptroller,  and  the  stat- 
ute requiring  the  comptroller  to  pay  moneys  over  to  the  commissioners 
upon  their  estimate,  and  requiring  such  commissioners  to  file  a  report 
of  how  they  spent  it,  there  exists  no  repugnancy.  Read  together,  there 
is  a  scheme  which  renders  the  appropriation  act  constitutional  because 
what  otherwise  is  wanting  in  chapter  541,  Laws  of  1912,  is  supplied 
in  the  Finance  Law,  viz.  "an  audit." 

The  purpose  of  the  statute  in  requiring  the  money  to  be  paid  to 
the  commission  in  advance  of  an  audit  is  to  facilitate  carrying  on 
the  exhibition;  and  the  requiring  of  the  making  of  a  report  within 
90  days  after  the  close  of  the  exhibition  is  to  assure  the  preservation 
of  the  record  upon  which  the  comptroller  may  act. 

The  petition  states  that  the  commissioners  exceeded  the  powers  con- 
ferred upon  them  by  the  act,  in  that  they  fitted  up  the  state  building 
erected  by  them  with  sleeping  rooms  and  living  accommodations;  in 
that,  being  allowed  their  "actual  and  necessary  expenses,"  they  used 
the  state  building  to  live  in  themselves  and  to  entertain  in  on  a  grand 
scale;  in  that  they  paid  the  traveling  and  entertainment  expenses  of 
state  officials  and  several  private  citizens  to  and  from  the  exhibition; 
in  that  they  paid  the  traveling  and  entertainment  expenses  for  them- 
selves and  other  citizens  for  visiting  other  places  than  the  exhibition; 
in  fine,  that  the  money  of  the  state  was  in  many  instances  improv- 
idently  and  illegally  expended.  With  the  question  as  to  whether  such 
expenditures  were  legal  or  illegal  the  court  now  has  nothing  to  do. 

As  I  read  the  statute,  the  determination  of  the  propriety  and  reason- 
ableness of  the  expenses  of  the  commission  is  with  the  comptroller. 
The  state  reposes  in  him  the  duty  of  carefully  guarding  the  moneys  of 
the  state  against  dissipation  by  persons  lacking  interest  in  its  welfare 
or  wanting  in  a  deep  sense  of  patriotic  responsibility.  As  I  view  it, 
the  comptroller  was  erroneously  advised  and  has  failed  to  apprehend 
the  duty  cast  upon  him  by  the  law.  The  plain  requirements  of  the 
law  are  that  these  expenditures  should  be  audited  by  the  comptroller, 
and  that  the  provisions  of  the  State  Finance  Law  should  be  complied 
with. 

Writ  allowed,  with  $50  costs. 
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(05  Mlflc  Bep.  394) 

HELUNGEB  v.  CITY  OF  NEW  YORK, 

(Supreme  Court,  Special  T^rm,  New  York  County.    May,  1916.) 

1.  Municipal  Corporations  ^=»667 — Streets — Encroachment. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  S  60,  provides  that  the 
dty  shall  have  no  power  to  authorize  the  placing  or  continuing  of  any 
encroachment  or  obstruction  on  any  street  or  sidewalk,  except  the  tem- 
I)orary  occupation  thereof  during  the  erection  or  repairing  of  a  building 
directly  opposite  the  same,  while  Code  of  Ordinances,  {  238,  permits  or- 
namental projections,  providing  they  do  not  extend  more  than  one- 
fifteenth  part  of  the  width  of  the  street  they  are  upon,  nor  in  any  case 
more  than  6  feet  beyond  the  building  line.  Stone  stairways  of  solid 
masonry  leading  to  entrances  of  a  buUding  erected  by  the  city  of  New 
York  extended  about  6  feet  beyond  tJie  building  line  of  a  street  65  feet 
wide.    Hel^j  that  such  structures  violated  both  provisions. 

[Ed.  Note. — VoT  other  cases,  see  Municipal  Ck)rporatlons,  Cent.  Dig.  |{ 
1443,  149^1496;   Dec.  Dig.  <»»667.] 

Z  Municipal  Corporations  ^=>671(7) — Streets — Encroachments — "Private 
Nuisance." 

Where  a  private  property  holder  encroaches  beyond  the  building  line 
to  the  injury  of  other  abutting  owners,  his  encroachment  constitutes  a 
"private  nuisance,*'  which  iai  anything  done  to  the  hurt  and  annoyance 
of  the  lands,  tenements,  or  hereditaments  of  another,  and  the  continuance 
of  such  encroachment  may  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  9 
1448;  Dec.  Dig.  «=>671(7). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Private  Nuisance.] 

3.  Municipal  Corporations  ^=»671(7) — Streets — Obstructions — Injunc- 
tion. 

Stone  stairways  of  solid  masonry  leading  to  a  building  erected  by 
the  city  of  New  York,  which  encroached  beyond  the  building  line  in 
violation  of  the  charter  and  ordinances,  constitute  obstructions,  and  may 
be  ordered  removed,  though  erected  by  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal  (Corporations,  Cent  Dig. 
f  1448;   Dec.  Dig.  «=5>671(7).] 

4k  Municipal  Corporations  ^s»671(4) — Streets — Obstructions — ^Measure  of 
Daxaoes— LiOHT,  Air,  and  Access. 

Where  an  abutting  owner  was  injured  by  reason  of  obstructions  be- 
yond the  building  line  in  front  of  a  building  erected  by  a  municipality, 
he  cannot,  an  abatement  of  the  obstructions  having  been  ordered,  recover 
for  injuries  to  his  easements  of  light,  air,  and  aqcees,  on  the  theory  that 
the  injury  will  be  permanent,  but  may  recover  only  his  loss  up  to  the 
time  of  the  commencement  of  the  action,  with  the  right  of  successive 
actions  for  damages  until  abatement 

[Ed.  Note. — ^For  other  cases,  see  Municipal  (Corporations,  Gent  Dig.  {{ 
1447.  1450;   Dec.  Dig.  ^©=>671(4).] 

Action  by  Leopold  Hellinger  against  the  City  of  New  York.    On 
application  for  mandatory  injunction.    Injunction  ordered. 

Samuel  Hellinger,  of  New  York  City,  for  plaintiff. 
Lamar  Hardy,  of  New  York  City  (Charles  V.  Nellany,  of  Brooklyn, 
of  counsel),  for  defendant. 

^s»For  other  ctaes  tee  same  topio  it  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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DELEHANTY,  J.  This  is  an  application  for  a  mandatory  injunc- 
tion requiring  the  city  of  New  York  to  remove  from  the  sidewalk 
certain  building  encroachments  and  the  projections  which  it  has  erected. 
The  plaintiff  also  seeks  to  be  compensated  in  damages,  claiming  that 
the  structure  in  question  interferes  with  the  easements  to  his  property 
of  light,  air,  and  access. 

[  1  ]  Plaintiflf  owns  two  five-story  tenements  located  at  Nos.  350  and 
352  East  Fifty-Fourth  street,  in  the  borough  of  Manhattan.  The 
city  owns  the  property  adjoining  on  the  westerly  side,  upon  which  it 
has  erected  a  large  public  bath  and  gymnasium.  In  front  of  this 
building  it  has  constructed  four  stone  stairways  leading  to  as  many 
entrances,  each  of  which  extends  about  6  feet  from  the  building  line. 
In  width  they  practically  stretch  across  the  entire  front  of  the  struc- 
ture. These  stairways  are  of  solid  masonry,  and  offend  against  the 
city  ordinance  which  requires  that  such  stoops  or  stairways  should 
have  open  backs  or  railings,  and  should  be  of  no  greater  width  than 
is  necessary  for  convenient  passageway  to  the  building. 

In  addition  to  the  stairways  the  city  has  erected  four  massive  columns 
of  stone  and  brick,  each  of  which  is  49  feet  6  inches  in  height.  Along 
the  tops  of  these  are  projecting  caps  and  stonework  extending  6  feet 
9  inches  beyond  the  building  line.  Each  column  stands  upon  a  stone 
base  4  feet  4^/^  inches  upon  the  highway. 

The  plaintiff  has  shown  that  the  obstructions  complained  of  have 
interfered  with  the  use  and  enjoyment  of  his  property,  and  that  by 
reason  thereof  he  has  suffered  a  loss  in  rentals  of  his  buildings,  and 
that  the  value  of  his  premises,  with  the  standing  encroachments  of  the 
city,  is  $6,000  less  than  they  would  be  without  them. 

Section  50  of  the  charter  of  the  city  of  New  York  provides  that 
the  local  city  government  shall  have  no  power — 

"to  authorize  the  placing  or  continuing  of  any  encroachment  or  obstruction 
upon  any  street  or  sidewalk,  except  the  temporary  occupation  thereof  during 
the  erection  or  repairing  of  a  building  on  a  lot  opposite  the  same."  Laws  1901, 
c.  466. 

Section  238  of  the  Code  of  Ordinances  of  the  City  of  New  York, 
offered  in  evidence  by  the  defendant,  permits  ornamental  projections, 
provided  they  do  not  extend — 

"more  than  one-fifteenth  part  of  the  width  of  the  street  they  are  upon,  nor 
in  any  case  more  than  5  feet  beyond  the  building  line.*' 

East  Fifty-Fourth  street  is  60  feet  wide.  This  would  entitle  the 
city  to  extend  its  ornamental  projections  but  4  feet.  It  is  therefore 
apparent  that  these  obstructions  violate  not  only  the  provisions  of  the 
charter,  made  for  the  protection  of  the  public  in  the  use  of  its  streets, 
but  they  even  offend  against  the  ordinance  in  question. 

[2,  3]  If  the  defendant  were  a  private  property  holder,  there  is  no 
doubt  but  that  it  would  have  to  remove  these  encroachments.  People 
ex  rel.  Browning,  King  &  Co.  v.  Stover,  145  App.  Div.  259,  130  N.  Y. 
Supp.  92,  affirmed  203  N.  Y.  613,  96  N.  E.  1126;  Ackerman  v.  True, 
175  N.  Y.  353,  67  N.  E.  629;  City  of  New  York  v.  Rice,  198  N.  Y. 
124,  91  N.  E.  283,  28  L.  R.  A.  (N.  S.)  375;  People  ex  rel.  Cross  Co. 
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V.  Aheam,  124  App.  Div.  840,  109  N.  Y.  Supp.  249;  City  of  New  York 
V.  Knickerbocker  Trust  Co.,  104  App.  Div.  223,  93  N.  Y.  Supp.  937. 
They  clearly  invade  the  property  rights  of  the  plaintiff. 

When  East  Fifty-Fourth  street  was  opened  as  a  street,  it  was  opened 
for  the  unrestricted  use  of  the  public.  Assessments  were  then  levied 
upon  the  abutting  property  owners  for  costs,  and  were  paid  upon  the 
implied  promise  to  them  that  the  city  would  maintain  this  street  in 
its  integrity  as  a  public  highway.  Easement  of  light,  air,  and  access 
from  the  street  attached  to  their  property,  and  neither  the  plaintiff 
nor  any  other  adjoining  owner  cotild  be  deprived  of  them,  in  whole 
or  in  part,  without  due  process  of  law.  McMillan  v.  Klaw  &  Erlanger, 
107  App.  Div.  407,  95  N.  Y.  Supp.  365 ;  Abendroth  v.  Manhattan  R. 
Co.,  122  N.  Y.  1,  25  N.  E.  496,  11  L.  R.  A.  634,  19  Am.  St.  Rep.  461. 

It  is  true  that  there  are  instances  where  the  withdrawal  of  a  por- 
tion of  the  street  from  the  use  of  the  general  public  has  been  permitted 
and  even  approved  by  the  courts  of  this  state.  But  in  no  case  have 
they  sanctioned  a  material  invasion  of  the  property  rights  of  an  abutting 
owner  without  just  compensation.  If  he  is  to  suffer  for  the  good  of 
the  public,  he  is  entitled  to  compensation  for  his  loss.  Moreover,  no 
invasion  of  the  property  rights  of  another  is,  in  law,  deemed  trivial. 
Robert  v.  Sadler,  104  N.  Y.  229,  10  N.  E.  428,  58  Am.  Rep.  498.  In 
Ackerman  v.  True,  supra,  the  Court  of  Appeals  said : 

"It  is  well  established  by  the  decisions  of  this  court  that  interferences  with 
public  and  common  rights  create  a  public  nuisance,  and  when  accompanied 
with  special  damage  to  the  owner  of  lands  give  also  a  right  of  private  ac- 
tion to  such  owner,  and  that  a  public  nuisance  as  to  the  person  who  is  specially 
injured  thereby  In  the  enjoyment  or  value  of  his  lands  becomes  also  a  private 
nuisance.  ♦  ♦  ♦  In  the  language  of  Blackstone,  a  private  nuisance  is 
'anything  done  to  the  hurt  and  annoyance  of  the  lands,  tenements  or  here- 
ditaments of  another,'  which  embraces  not  a  mere  physical  injury  to  the 
realty,  but  an  injury  to  the  owner  or  possessor  as  respects  his  dealing  with, 
possessing,  or  enjoying  it,  and  that  one  erecting  or  maintaining  such  a  nui- 
sance is  liable  in  an  action  at  the  suit  of  another  who  has  sustained  such  spe- 
cial damages,  and  he  may  be  restrained  in  equity  from  continuing  the  nuisance. 
Adams  v.  Popham,  76  N.  T.  410;  Francis  v.  Schoellkopf,  53  N.  Y.  152;  Kava- 
nagh  V.  Barber,  131  N.  T.  211,  213  [30  N.  E.  235,  15  L.  B,  A.  689] ;  Wakeman 
v.  Wilbur.  147  N.  Y.  657,  663  [42  N.  E.  341]." 

Cases  analogous  to  the  one  at  bar  have  also  been  maintained  upon 
the  theory  of  continuing  trespass.  In  Covert  v.  City  of  Brooklyn,  13 
App.  Div.  188,  189,  43  N.  Y.  Supp.  310,  the  court  said  that: 

"The  fact  that  defendant  had  authority  of  law  for  the  erection  of  the 
aqueduct  did  not  vest  it  with  authority  to  trespass  upon  plaintiff's  rights." 

It  seems  to  me,  therefore,  that  it  is  immaterial  whether  the  obstruc- 
tions be  technically  called  a  nuisance  or  a  trespass.  They  constitute 
a  wrongful  interference  with  the  plaintiff's  right  of  property,  and  he 
is  entitled  to  redress. 

It  is  a  well-known  fact  that  for  over  100  years  and  until  a  com- 
paratively recent  date  the  city  authorities  had  acquiesced  to  a  greater 
or  less  extent  in  the  erection  and  maintenance  of  building  projections 
upon  the  streets.  In  the  early  days  when  land  was  more  or  less  plenti- 
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f  ul  .and  the  streets  were  not  traveled  to  a  great  extent,  sudi  encroach- 
ments upon  the  highway  doubtless  did  not  seriously  interfere  with 
the  rights  of  the  general  public.  Times  have,  however,  brought  about 
a  new  order  of  tilings.  The  population  of  the  city  has  increased  to 
enormous  proportions,  and  is  still  rapidly  growing.  Many  residential 
centers,  including  the  best  avenues  of  the  city,  have  been  and  are  be- 
ing converted  into  business  sections.  Apartments  and  hotels  housing 
hundreds  of  people  are  being  erected  on  areas  which  heretofore  were 
appropriated  to  the  use  of  but  a  few. 

These  changed  conditions  have  tiecessarily  caused  the  city  govern- 
ment of  New  York  to  adopt  a  policy  of  reclaiming  for  the  public  the 
use  of  its  streets  free  from  obstructions.  The  courts,  as  shown  by  a 
reference  to  the  cases  above  cited,  and  the  recent  case  of  Acme  Realty 
Co.  V.  Schinasi,  154  App.  Div.  397,  139  N.  Y.  Supp.  266,  affirmed 
215  N.  Y.  495,  109  N.  E.  577,  L.  R.  A.  1916A,  1176,  have  upheld  the 
city  authorities  in  clearing  the  highways  and  keeping  them  clear  o£ 
building  projections.  I  see  no  reason  why  the  city  itself  should  be 
permitted  to  erect  and  maintain  the  very  same  obstructions  and  im- 
pediments that  it  prohibits  its  citizens  from  erecting  or  maintaining. 
There  is  no  power  given  to  it  by  the  city  charter  to  do  so,  but  on  the 
contrary,  it  is  prohibited  therefrom  by  positive  limitation.  All  the  rea- 
sons advanced  as  to  why  a  private  property  holder  should  not  en- 
croach upon  the  sidewalks  apply  with  the  same  force  to  the  obstruc- 
tions erected  by  the  city  in  the  case  at  bar.  It  is  true  that  the  build- 
ing in  question  is  devoted  to  a  sanitary  and  public  use.  There  was, 
however,  no  necessity  for  constructing  it  beyond  the  building  line  to 
the  annoyance  of  the  traveling  public  and  the  damage  of  the  adjoin- 
ing property  owner.  The  city  could  well  have  placed  this  mass  of  en- 
croaching stone  and  masonry  within  the  bounds  of  its  premises  instead 
of  having  so  ill-arranged  it  upon  the  sidewalk. 

There  are  instances  in  the  books  where  municipalities  have  been 
obliged  to  respond  in  damages  by  reason  of  the  maintenance  of  an 
illegal  structure  (Morton  v.  City  of  New  York,  140  N.  Y.  207,  35 
N.  E.  490,  22  L.  R.  A.  241 ;  Covert  v.  City  of  Brooklyn,  supra),  and 
courts  have  granted  an  injunction  against  corporations  engaged  in  a 
public  service  where  such  corporations  maintained  a  nuisance  (Story 
V.  New  York  El.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146).  No  case 
has  been  cited  in  this  jurisdiction  or  elsewhere  where  the  city  has  been 
compelled  to  remove  building  encroachments  from  the  sidewalk;  nev- 
ertheless I  am  satisfied  that  under  well-established  principles  of  law 
and  equity  the  facts  in  this  case  warrant  the  granting  of  an  injunction 
as  prayed  for. 

[4]  On  the  question  of  damages  I  take  it  that  the  plaintiff  is  not 
entitled,  as  claimed,  to  recover  for  a  diminution  in  value  of  his  prem- 
ises based  upon  the  assumption  that  the  nuisance  is  to  continue  for- 
ever, and  at  the  same  time  have  judgment  of  abatement  and  removal 
of  nuisance.  I  think  his  recovery  should  be  limited  in  amount  to  what 
he  has  sustained  in  loss  of  rentals  up  to  the  commencement  of  the  ac- 
tion, with  the  right  of  Successive  actions  for  his  damages  until  the 
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nuisance  be  aba^d.  Uliije  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  101  N.  Y. 
98,  4  N.  E.  536,  54  Am.  Rep.  661 ;  Barridc  v.  Schifferdedcer,  123  N. 
Y.  52,  25  N.  E.  365;  Close  v.  Witbedc,  126  App.  Div.  544,  110  N. 
Y.  Supp.  717. 

Ordered  accordingly. 

(95  Misc.  Rep.  386) 

ABAMSON,  City  Fire  CJom»r,  v.  SCHRBINER, 
(Supreme  CJourt,  Trial  Term,  New  Tork  CJounty.    December,  1915.) 

1.  IKSUBANCE  ^s»18 — Regulation — Fobeign  Insubebs — ^Exclusion. 

The  state  may  Impose  stringent  conditions  on  foreign  insurance  com- 
panies incident  to  every  transaction  witUn  its  Umita  of  the  insurance 
business,  and  may  even  go  so  far  as  to  exclude  them  altogether. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {§  13,  14;  Dec. 
Dig.  «=»18.] 

2.  Insubance  ^=s>20 — Fobeign  Oohfanies — ^LtABiLrrr— License  Fees — "Re- 

insurance.** 

Greater  New  York  Charter  (Laws  1901,  c.  466)  {(  799,  800.  respective- 
ly provide  that  there  shall  be  paid  to  the  fire  commissioner,  as  treasurer 
of  the  fire  department,  by  every  person  who  shall  act  in  the  state  of 
New  York  as  agent  for  or  in  behalf  of  any  individual  or  association  of 
individuals  not  incorporated  by  the  laws  of  the  state,  to  effect  insurances, 
a  percentage  of  the  premiums,  and  that  In  each  year  a  verified  account 
shall  be  filed.  Defendant  was  the  agent  of  a  foreign  company  doing 
business  as  reinsurer.  Held^  that  since  to  allow  defendant  to  escape  on 
the  ground  that  reinsurance  did  not  fall  within  the  purview  of  the 
charter  would  enable  it  to  escape  payment  of  most  of  its  taxes,  and  as 
the  word  "reinsurance**  from  long  usage  has  acquired  a  fixed  meaning  and 
is  covered  by  the  term  "insurance,**  defendant  was  liable  for  the  per- 
centage. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §(  16,  18-22; 
Dec.  Dig.  ^=s>20. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Reinsurance.] 

8.  Insurance  «=»20— Fire  Insurance— Policies— "Agent." 

The  manager  of  a  foreign  insurance  company,  which  writes  reinsurance 
policies  in  this  state,  is  agent  within  sudu  provisions;  the  statute  de- 
claring that  the  term  "agent**  in  the  charter  shall  include  an  acknowledg- 
ed agent  or  surveyor,  or  any  person  who  shall  in  any  manner  aid  in 
transacting  the  insurance  business. 

[Ed.  Note.-— For  other  cases,  see  Insurance,  Cent  Dig.  §§  16,  18-22; 
Dec.  Dig.  ^»20. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Agent] 

Action  by  Robert  Adamson,  as  Fire  Commissioner  of  the  City  of 
New  York,  against  Carl  Schreiner.    Judgment  for  fdaintifF. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (J.  A.  Stover,  of 
New  York  City,  of  counsel),  for  plaintiff. 

William  B.  Ellison,  of  New  York  City,  for  defendant. 

COHALAN,  J.    Plaintiff,  as  fire  commissioner  of  the  city  of  New 

York,  brings  this  action  for  an  accounting  against  the  defendant  as 

**  '    '      ■..■i....^i...       I,.. .,       i.i....^ 

^s^For  oUier  cases  see  same  topic  ft  KE7-NUMBER  io  all  Key-Numbered  Digests  A  Indexes 
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the  agent  of  the  Munich  Reinsurance  Company,  a  foreign  corporaticm. 
If  the  plaintiflf  should  succeed,  the  defendant  would  be  required  to 
account  for  all  premiums  which  have  been  received  by  him,  or  by  any 
person  for  him,  or  which  have  been  agreed  thus  to  be  paid,  for  any 
insurance  against  loss  or  injury  by  fire  in  the  city  and  county  of  New 
York,  and,  further,  he  would  be  required  to  pay  to  the  plaintiff  the 
sum  of  $2  upon  every  $100  upon  the  amount  of  all  such  premiums 
which  directly  or  indirectly  have  been  received  by  him  as  such  agent. 
The  suit  was  instituted  pursuant  to  sections  799  and  800  of  chapter 
•466  of  the  Laws  of  1901  (Greater  New  York  Charter,  as  amended). 
The  statute  reads  as  follows : 

''Sec.  799.  There  shall  be  paid  to  the  fire  commissioner  as  treasurer  of  the 
fire  department,  for  the  use  and  benefit  of  said  fire  department,  on  the  first 
day  of  February,  In  each  year,  by  every  person  who  shall  act  In  the  city  of 
New  York,  as  agent  for  or  on  behalf  of  any  individual  or  association  of  In- 
dividuals, not  incorporated  by  the  laws  of  this  state,  to  effect  insurance 
against  losses  or  injury  by  fire  In  the  city  of  New  York,  although  such  in- 
dividuals or  association  may  be  incorporated  for  that  purpose  by  any  other 
state  or  country,  the  sum  of  two  dollars  upon  the  hundred  dollars,  and  at  that 
rate  upon  the  amount  of  all  premiums  which,  during  the  year  ending  on 
the  next  preceding  first  day  of  September,  shall  have  been  received  by  sucli 
agent  or  person,  or  received  by  any  other  person  for  him,  or  shall  have  been 
agreed  to  be  paid  for  any  Insurance  against  loss  or  injury  by  fire  in  the  city 
effected,  or  agreed  to  be  effected,  or  promised  by  him  as  such  agent. 

'*Sec.  800.  Every  person  who  shall  act  in  the  city  as  agent  as  aforesaid 
shall,  on  the  first  day  of  February,  in  each  year,  render  to  the  fire  commis- 
sioner as  treasurer  of  the  fire  department  a  Just  and  true  account,  verified  by 
his  oath,  of  all  such  premiums  which,  during  the  year  ending  on  the  first 
day  of  September  preceding,  shall  have  been  received  by  him,  or  by  any  per- 
son for  him,  or  which  shall  have  been  agreed  to  be  paid  for  any  such  Insurance 
effected,  or  agreed  to  be  effected,  or  promised  by  him." 

The  plaintiff,  under  sections  808-S12  of  the  charter,  is  directed  to 
distribute  the  moneys  collected  by  him  from  foreign  insurance  com- 
panies among  "the  trustees  of  the  exempt  firemen's  benevolent  fund 
of  the  city  of  New  York."  The  money  is  used  for  the  benefit  of  fire- 
men's homes  and  the  widows  and  orphans  of  deceased  firemen. 

It  is  the  contention  of  the  defendant  (a)  that  the  statute,  practically 
construed,  refers  to  insurers  only  and  not  to  reinsurers;,  (b)  that  it 
does  not  by  its  terms  apply  to  the  agent  of  a  reinsurance  company, 
and  that  it  may  not  be  amplified  by  implication;  (c)  that  to  construe 
the  section  of  the  charter  in  question,  as  is  contended  for  by  the  plain- 
tiff, would  result  in  double  taxation;  and  (d)  that  the  defendant  is 
not  an  agent  within  the  meaning  of  the  provision  of  the  charter  in 
question. 

The  Munich  Reinsurance  Company  has  done  a  profitable  business 
in  the  state  of  New  York.  In  1909  the  company  collected  net  premiums 
aggregating  $590,000;  in  1912  it  collected  net  premiums  aggregating 
$755,695 ;  and  it  appears  that  the  business  done  up  to  the  commence- 
ment of  the  suit  was  constantly  increasing.  For  the  privilege  of  doing 
business  in  the  city  of  New  York  it  has  paid  nothing  whatever  to  the 
city,  and  only  one-half  of  1  per  cent,  of  the  premiums  collected  by 
it  to  the  state.  It  would  seem,  therefore,  that  it  has  an  unfair  ad- 
vantage over  domestic  companies,  which  pay  1  per  cent,  to  the  state. 
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The  issues  herein  practically  arise  de  novo,  as  the  plaintiflE  and  his 
predecessors  have  hitherto  neglected  to  institute  leg^  proceedings  for 
the  collection  of  the  license  fees  provided  in  the  statute  to  be  paid 
by  the  agents  of  foreign  insurance  companies. 

[1]  That  the  state  may  impose  stringent  conditions  upon  foreign 
companies  incident  to  the  transaction  within  its  limit  of  the  business 
of  insurance  has  long  been  the  settled  law  of  this  state.  People  v. 
Fire  Ass'n  of  Philadelphia,  92  N.  Y.  311,  44  Am.  Rep.  380.  In  that 
case  the  court  said :  * 

"The  state,  having  the  power  to  exclude  foreign  corporations,  determines 
to  do  so  unless  they  will  submit  to  certain  conditions.  It  meets  the  applicant 
on  the  border,  forbidding  admission,  as  it  has  a  right  to  do,  except  on  condi- 
tion that  it  will  fulfill  all  of  the  requirements  of  our  statutes  relating  to 
foreign  corporations,  one  of  which  is  the  very  law  here  assailed.  When  the 
corporation  comes  in  it  agrees  to  the  conditions.  They  become  binding  by  its 
assent.  The  tax  or  license  fee  charged  by  the  act  of  1865  is  one  of  these 
conditions.  It  is  imposed  as  the  price  of  permission  to  come  within  the  ju- 
risdiction, and  not  as  a  tax  upon  one  already  within  the  jurisdiction.  ♦  ♦  ♦ 
This  view  of  the  case  renders  of  no  importance  the  argument  founded  on 
the  word  tax,'  and  the  distinction  sought  to  be  drawn  between  that  and  a 
license  fee.  Grant  that  it  is  properly  denominated  a  tax,  yet  the  payment  of 
a  specific  tax  may  be  imposed  as  a  condition  of  assent  to  fire  insurance  with- 
in the  state,  and,  as  we  have  seen,  has  t>een  so  imposed  by  express  and  posi- 
tive law." 

This  statute  has  already  been  construed  and  its  manifest  purpose 
has  been  set  forth  in  the  case  of  Fire  Department  v.  Stanton,  159  N. 
Y.  225,  54  N.  E.  28.    In  that  case  the  court  said : 

"The  obvious  purpose  of  this  legislation  was  to  promote  and  to  strength- 
en the  development  of  domestic  corporations,  by  removing  the  element  of 
an  unfair  competition  on  the  part  of  corporations,  or  associations,  organized  in 
other  states;  and  an  additional  politic  purpose  may  have  been  in  the  direc- 
tion of  a  promotion  of  the  safety  of  the  citizen  in  insuring." 

In  another  part  of  the  well-considered  opinion  may  be  read : 

''It  may  be  observed  that  the  statute  imposes,  not  exactly  a  tax,  but  a  li- 
cense fee,  to  be  paid  by  those  persons  who,  as  agents,  seek  to  build  up  a  fire 
insurance  business  in  the  city  of  New  York  for  principals  who  have  not  in- 
corporated under  the  state  laws." 

[2]  The  first  objection  of  the  defendant  to  be  considered  is  whether 
or  not  the  charter  provision  embraces  the  term  "reinsurance,"  as  well 
as  the  term  "insurance."  The  section  reads  that  the  agent  shall  pay 
"for  any  insturance  against  loss  or  injury  by  fire  in  the  city  effected  or 
agreed  to  be  effected  or  promised  by  him  as  such  agent."  It  would 
seem  that  the  word  "any"  is  sufficiently  broad  to  take  in  every  form 
of  insurance  ajgainst  loss  or  injury  by  fire,  especially  since  the  term 
"reinsurance"  is  defined  to  be  a  contract  that  one  insurer  makes  with 
another  to  protect  the  first  from  the  risk  he  has  already  assumed. 
People  ex  rel.  Continental  Ins.  Co.  v.  Miller,  177  N.  Y.  521,  70  N.  E. 
10;  Imperial  Fire  Ins.  Co.  v.  Coos  County,  151  U.  S.  452,  14  Sup. 
Ct.  379,  38  L.  Ed.  231;  Matter  of  Western  Assur.  Co.,  68  Fed.  708, 
15  C.  C.  A.  619;  Hone  v.  Mutual  Safety  Ins.  Co.,  3  N.  Y.  Super. 
Ct.  13^;   London  Assur.  Co.  v.  Thompson,  170  N.  Y.  99,  62  N.  E. 
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1066.    In  the  case  of  People  ex  rel.  Continental  Ins.  Co.  v.  Miller, 
supra,  it  is  stated: 

"The  word  'reinsurance/  as  used  In  the  statute  (Tar  Law  [CJonsol.  Laws, 
c.  60]  I  187),  In  so  far  as  it  applies  to  the  relator,  refers  to  the  premiums  re- 
ceived by  it  for  reinsuring  the  risks  of  other  companies.  The  test  here,  the 
same  as  in  the  first  question  discussed,  is  the  business  done  by  the  company 
in  using  the  privilege  for  which  the  tax  is  imposed.  When  it  causes  its  own 
risks  to  be  reinsured  by  another  company  It  is  not,  so  far  as  that  act  is  con- 
cerned, doing  an  insurance  business ;  but  when  it  reinsures  the  risks  of  other 
companies  it  is  doing  bxl  insurance  business,  and  should,  according  to  the 
statute,  be  taxed  for  the  privilege." 

In  that  case  it  was  held  that  the  relator,  a  domestic  fire  insurance 
corporation,  under  section  178  of  the  Tax  Law,  was  required  to  pay 
to  the  state  1  per  cent,  per  annum  on  the  gross  amount  of  the  premiums 
collected,  and  that  the  sums  paid  to  other  companies  for  reinsuring 
its  own  risks  should  not  be  deducted  from  such  amount.  It  has  been 
further  held  in  the  case  of  Hone  v.  Mutual  Safety  Ins.  Co.,  supra, 
as  follows : 

"In  this  instance  the  word  'reinsure'  has  a  definite  meaning,  settled  in  the 
law  for  two  centuries  past,  and  having  the  same  meaning  in  its  ordinary 
and  popular  sense.  It  is  equaUy  effective  with  the  word  'insure,'  and  it  has 
been  decided  that  *insure*  may  be  used  in  a  policy  of  reinsurance  with  the 
same  force  and  validity.  *  •  *  When  the  insurer  for  some  reason  finds 
it  convenient  that  another  shall  bear  either  in  whole  or  in  part  the  liability 
to  the  insured  which  he  has  assumed,  and  agrees  with  another  to  assume  the 
whole  or  part  of  his  liability  with  reference  to  the  insured,  it  is  termed  a 
contract  of  reinsurance." 

I  am  disposed  to  hold  that  the  word  "insurance"  has  no  narrow 
or  restrictive  meaning,  and  that  it  takes  in  any  form  of  fire  insurance ; 
to  hold  otherwise  would  be  in  effect  to  defeat  the  purpose  of  the 
statute. 

The  defendant  further  claims  that  the  section  of  the  charter  does 
not  by  its  terms  apply  to  the  agent  of  a  reinsurance  company,  and 
providing  for  a  tax,  as  it  does,  that  it  may  not  be  amplified  by  impli- 
cation. But  it  has  been  held  that  the  statute  imposes,  not  precisely 
a  tax,  but  a  license  fee,  to  be  paid  by  those  persons  who  as  agents 
seek  to  build  up  the  fire  insurance  business  in  the  city  of  New  York 
for  principals  who  have  not  incorporated  in  this  state.  Fire  Dept. 
V.  Stanton,  supra.  Moreover,  the  statute  should  be  construed  with 
reference  to  the  purpose  of  the  Legislature  in  enacting  it;  that  pur- 
pose was  to  strengthen  the  development  of  domestic  corporations  en- 
gaging in  the  business  of  fire  insurance  in  this  state,  and  to  remove 
therefrom  unfair  competition  on  the  part  of  corporations  or  associa- 
tions organized  in  other  states.  A  statute  is  to  be  construed  so  as  to 
give  it  an  interpretation  not  inconsistent  with  the  purposes  of  the 
act.  The  Emily  and  the  Caroline,  9  Wheat.  381,  6  L.  Ed.  116;  Hub- 
bard V.  Brainard,  35  Conn.  563. 

Under  section  187  of  the  Tax  Law  a  domestic  fire  insurance  com- 
pany must  pay  to  the  state  an  annual  tax  of  1  per  cent,  on  all  premi- 
ums of  insurance  and  reinsurance,  while  foreign  fire  insurance  com- 
panies pay  to  the  state  but  five-tenths  of  1  per  cent,  on  all  premiums 
of  insurance  and  reinsurance^  in  addition  to  all  other  fees,  licenses. 
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or  taxes  imposed  by  that  or  any  other  law.  If  the  defendant's  con- 
tention be  sound,  that  under  the  provisions  of  section  799  of  the  char- 
ter no  tax  or  license  fee  is  to  be  paid  to  the  city  of  New  York  by 
the  agents  of  foreign  fire  insurance  companies  on  policies  of  reinsur- 
ance, the  purpose  of  the  statute  would  be  defeated.  It  is  significant 
that  under  section  187  of  the  Tax  Law  there  is  this  provision : 

'The  taxes  Imposed  by  this  section  shall  be  in  addition  to  all  other  fees, 
licenses  or  taxes  Imposed  by  this  or  any  other  law.    •    •    •  " 

Nor  would  a  construction  of  section  799  of  the  charter,  as  claimed 
ty  the  defendant,  result  in  double  taxation.  In  People  v.  Home  Ins. 
Co.,  92  N.  Y.  328,  it  was  held  that  the  Legislature  may,  in  its  discre- 
tion, impose  unequal  or  double  taxes.    The  court,  at  page  347,  said : 

"In  performing  the  duty  of  levying  taxes  for  the  support  of  goyemment, 
state  Legislatures  may,  in  the  exercise  of  their  undoubted  power,  Impose 
double  taxes  or  lay  burdens  beyond  the  financial  capacity  of  the  classes  taxed, 
and,  however  Impolitic  or  unwise  such  a  course  would  be,  the  courts  have 
no  right  to  interfere  with  the  exercise  of  the  legislative  discretion  [citing 
cases].  Such  questions  properly  belong  to  the  legislative  branch  of  the 
government,  whose  exclusive  duty  it  is  to  apportion  and  impose  the  taxes 
required  for  the  use  of  the  government." 

[3]  Finally,  with  respect  to  the  question  of  agency,  I  think,  there 
is  no  doubt  that  the  defendant  was  the  agent  of  the  Munich  Rein- 
surance Company  within  the  mearting  of  the  statute.    It  reads : 

"The  term  'agent'  in  this  chapter  shall  Include  an  acknowledged  agent 
or  surveyor  or  any  other  person  who  shall  In  any  manner  aid  in  transacting 
the  insurance  business  of  any  Insurance  corporation  not  incorporated  by  the 
laws  of  the  state,  and  any  broker  whose  business,  in  whole  or  in  part,  Is  to 
negotiate  for  and  place  risks,  deliver  the  poUcies  covering  the  same  and  col- 
lect premiums  therefor." 

In  the  case  of  Fife  Department  v.  Stanton,  supra,  the  defendant 
claimed  that  he  was  the  general  manager  of  the  "American  Lloyds," 
and  that  he  did  not  effect  or  receive  premiums.  He  claimed  that  they 
were  effected  through  brokers,  and  the  premiums  therefor  were  paid 
to  the  underwriters.  He  was  sued  for  a  percentage  of  the  premiums 
received  by  him  under  section  799  of  the  Greater  New  York  Charter. 
In  its  opinion  the  court  said : 

"But  this  objection  is  disposed  of  by  the  finding  of  the  trial  Judge  that  the 
defendant  acted  as  agent  for  the  association  of  underwriters  in  question  and 
received  premiums  for  effecting  Insurance.  This  finding  is  not  only  Justified 
by  the  evidence,  but  partly  by  the  averment  in  the  answer  that  'as  general 
manager  and  attorney  in  fact  *  *  *  he  has  received  premiums  of  in- 
surance effected  on  property  in  the  dty  of  New  York.' " 

The  defendant  herein  testified  that  he  was  the  United  States  man- 
ager of  the  Munich  Reinsurance  Company  and  the  sole  representa- 
tive of  that  company  in  the  United  States,  except  a  board  of  trustees, 
who  had  nothing  to  do  with  the  transaction  of  the  general  business  of 
the  company ;  that  he  maintained  an  office  in  the  city  of  New  York ; 
that  he  negotiated  with  the  representatives  of  direct  insurance  com- 
panies and  agreed  with  them  upon  the  terms  that  were  placed  in  in- 
surance contracts  or  treaties;  that  he  signed  them  as  manager;  that 
he  did  many  other  acts  which  unquestionably  indicate  that  he  was 
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the  agent  of  the  Munich  Reinsurance  Company,  and  effected  policies 
of  fire  insurance  in  behalf  of  that  company  in  the  city  of  New  York. 

I  am  satisfied,  in  conclusion,  that  the  statute  in  question  should  be 
construed  so  as  to  require  the  agents  of  foreign  fire  insurance  com- 
panies to  pay  the  percentage  provided  on  all  policies  of  reinsurance 
as  well  as  on  all  policies  of  direct  insurance.  By  such  construction 
the  purposes  of  the  act  would  be  fulfilled  and  the  intention  of  the  Leg- 
islature to  discriminate  against  foreign  companies  would  be  established. 

Judgment  for  the  plaintiflF  for  an  accounting,  as  demanded  in  the 
complaint. 

Judgment  for  plaintiflF. 


HOLT  V.  CITY  OF  BUFFALO. 

(Supreme  Court,  Trial  T^rm,  Erie  County.    May,  1016.) 

Municipal  Cobpobations  «=»761(2) — Stbeet  on  Fbdbbai.  Pbopebtt — ^Defbot 
IN  Sidewalk — Liabiutt. 

Where  a  city,  by  permission  of  Congress,  constmcted  throttgh  federal 
land  occupied  by  a  fort  a  roadway,  with  curbing  on  each  side,  and  the 
federal  government  constructed  sidewalks  outside  the  curb,  and  where,  as 
a  result  of  moving  snow  from  the  walks,  the  line  of  the  traveled  path 
extended  in  places  beyond  the  lines  of  the  walks,  and  an  iron  pipe,  driven 
into  the  ground  by  a  federal  officer  16  feet  from  the  roadway  to  protect  a 
lawn,  etc.,  made  the  path  unsafe,  and  plaintijff,  while  using  the  ground 
in  the  exercise  of  ordinary  care,  tripped  over  the  iron  pipe,  the  dty  was 
not  liable  for  his  injuries,  since  the  walk  or  path  was  not  a  city  sidewalk, 
and  since  its  responsibility  for  its  care  and  maintenance  and  Its  right  of 
control  ended  at  the  curbs,  and  it  could  not  be  held  that  the  iron  pipe  or 
guard  interfered  with  any  reasonable  use  of  the  roadway. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  i 
1603;    Dec.  Dig.  <e=s>761(2).] 

Action  by  Elijah  W.  Holt  against  the  City  of  Buffalo.  Complaint 
dismissed. 

Carleton  H.  White,  of  Buffalo,  for  plaintiff. 

William  S.  Rann,  Corp.  Counsel,  and  George  E.  Pierce,  both  of 
Buffalo,  for  defendant. 

BROWN,  J.  By  permission  of  Congress  the  defendant  constructed 
and  has  maintained  for  many  years  through  the  lands  of  the  United 
States  occupied  by  Ft.  Porter  a  roadway,  consisting  of  macadam 
material,  with  curbing  on  each  side,  which  drive  and  the  bold  bluflF 
on  which  it  is  laid  out  were  named  by  the  park  commissioners  of  the 
city  of  Buffalo  Sheridan  Terrace.  Sidewalks  have  been  constructed 
by  the  United  States  to  the  east  of  the  roadway  curb  in  two  places, 
one  4  feet  wide  and  3  feet  from  the  curb,  along  the  block  occupied 
by  the  officers'  quarters,  and  one  4  feet  wide  and  12  feet  and  9  inches 
from  the  curb,  along  the  west  end  of  the  block  occupied  by  head- 
quarters, barracks,  and  drill  grounds.  A  concrete  walk  leads  from 
Rhode  Island  street  through  the  last-mentioned  block,  intersecting  the 
sidewalk  12  feet  and  9  inches  from  the  curb  of  Sheridan  Terrace,  a. 
short  distance  north  of  the  headquarters  building.    At  about  the  inter- 

^=»For  otber  cases  sm  same  topic  it  KEY-NUMBER  in  all  K«y-Nambsred  Dtswts  A  Indexes. 
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section  of  these  walks  some  ofiicer  connected  with  the  military  post 
caused  a  guard  to  be  placed  in  the  lawn  to  protect  it  from  pedestrians 
cutting  across  the  corner  and  wearing  the  grass  away ;  the  guard  con- 
sisting of  an  iron  pipe  7  feet  long  supported  by  a  pipe  driven  into 
the  corner  of  the. lawn  at  the  intersection  of  the  concrete  walks  and 
another  pipe  driven  into  the  lawn,  the  guard  being  15  inches  high 
and  extending  in  a  diagonal  -direction  from  the  corner. 

In  March,  1912,  as  a  result  of  removing  the  snow  from  the  walks 
and  piling  it  along  the  sides,  the  lines  of  the  traveled  path  extended 
in  places  beyond  tihe  lines  of  the  sidewalk ;  and  the  plaintiff,  in  walk- 
ing along  the  walk  to  the  north  of  the  headquarters  building,  attempt- 
ed to  turn  the  corner  and  go  upon  the  walk  to  the  east  of  Sheridan 
Terrace.  In  so  doing  he  tripped  upon  the  iron  pipe  or  guard,  which 
extended  into  the  space  from  which  the  snow  had  been  removed,  fell, 
and  sustained  damages  in  the  sum  of  $2,500.  He  was  careful,  and 
was  not  guilty  of  any  negligence  that  contributed  to  his  injuries.  It 
was  negligence  to  permit  the  pipe  or  guard  to  be  in  the  place  where 
it  was.  The  sidewalk  was  not  safe  for  travel.  The  guard  had  been 
in  place  for  many  years. 

The  plaintiff  claims  that  the  city  is  liable  for  his  damages — the 
contention  being  that  the  sidewalk  upon  which  he  received  his  injuries 
was  one  of  the  city  sidewalks,  which  it  was  bound  to  keep  in  reason- 
ably good  condition  for  public  use ;  that  it  was  one  of  the  city  streets, 
and  that  the  public  had  been  invited  by  the  city  to  use  it ;  and  that  the 
iron  pipe  or  guard,  being  close  to  the  intersection  of  the  walks,  prac- 
tically touching  the  concrete,  was  an  apparently  dangerous  thing,  from 
which  danger  could  reasonably  be  apprehended. 

The  difficulty  with  such  contention  is  that  it  wa^  not  a  city  side- 
walk. Its  nearest  edge  was  12  feet  9  inches  from  the  city's  roadway 
or  driveway,  or,  if  it  was  a  city  street,  the  street  line.  The  city's 
responsibility  for  care  and  maintenance,  and  its  right  to  control,  ended 
at  the  east  curb  of  the  roadway.  It  was  not  called  upon  to  inspect  a 
government  sidewalk  12  feet  9  inches  from  its  street  line.  It  could 
not  have  been  reasonably  apprehended  that  a  person  using  the  road- 
way would  likely  be  injured  by  the  pipe  16  feet  9  inches  east  of  it. 
It  must  be  assumed  that  the  city  was  authorized  to  do  precisely  what 
it  did;  that  is,  construct  a  roadway.  The  authority  expressly  con- 
ferred by  Secretary  of  War  Robert  T.  Lincoln  April  12,  1884,  is  in 
the  following  language : 

**l  have  the  honor  to  intorm  you  that  permission  to  construct  the  roadway 
In  question  Is  authorized  "  etc. 

No  other  authority  seems  to  be  contained  in  the  numerous  exhibits. 
It  is  therefore  necessary  to  hold  that  the  east  side  of  the  roadway 
as  constructed  that  is,  the  curb — marks  the  line  of  the  city's  street 
or  highway,  and  the  finding  must  be  that  the  east  line  of  the  city  street 
is  the  east  curb.  The  law  undoubtedly  is  that  the  city  is  obliged  to 
keep  obstructions  or  dangerous  things,  not  only  out  of  the  roadway, 
but  removed  or  protected  when  out  of  the  roadway,  so  as  to  afford 
no  likelihood  of  danger  to  a  traveler  on  the  roadway;  that  is^  things 
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that  are  outside  of  the  roadway,  that  make  the  roadway  dangerous 
for  travel,  must  be  removed  or  guarded.  It  is  not  seen  tiiat  the  iron 
pipe  over  which  plaintiff  fell  made  the  roadway  that  the  defendant 
city  constructed  through  the  government  reservation  a  dangerous 
place.  It  cannot  be  held  that  the  iron  pipe  driven  into  the  ground  16 
feet' 9  inches  from  the  city's  roadway  interfered  with  any  reasonable 
use  of  the  roadway.  Plaintiff  was  not  injured  while  on  the  roadway, 
but  at  a  place  over  which  the  city  had  no  authority  or  control — a 
place  where  "the  ownership  and  control  of  the  said  grounds  shall  re- 
main entirely  in  the  United  States."  Plaintiff  had  not  been  in  the 
roadway,  and  inadvertently  stepped  into  a  place  of  danger  near  the 
roadway.  He  had  not  been  in  the  roadway  at  ail.  He  came  through 
the  government  reservation  lands,  and  when  16  feet  9  inches  from  the 
city's  constructed  roadway  was  injured.  A  barrier  or  guard  on  the 
easterly  side  of  the  city's  roadway  would  have  aflForded  the  plaintiff 
no  protection.  The  city  had  no  right  or  authority  to  go  upon  the  lawn 
of  the  government  barracks  and  remove  the  iron  pipe. 

The  finding  must  be  that  the  defendant  city  is  not  liable  for  plain- 
tiff's damages,  and  the  complaint  is  dismissed. 


(174  App.  Dlv.  344) 
PE0PIJ3  ex  rel.  RIDGEWOOD  LAND  &  IMPROVEMENT  CO.  v.  SAXB 
et  al.,  State  Tax  Commission. 

(Supreme  Court,  AppeUate  DlTision,  Third  Department    September  13,  1916.) 

Taxation  ^=s>123 — Oobporation — Doing  Business — Repayment  of  Cafttai. 

— **DIVIDEND" — "EliPLOTED." 

Tax  Law  (Consol.  Laws,  a  60)  §  182,  proTides  that  for  the  privilege  of 
doing  business  every  corporation  shall  pay  a  tax,  to  be  computed  on  the 
amount  of  its  capital  stock  employed  during  the  preceding  year  within  the 
state,  and  section  180  prescribes  the  tax  on  the  franchise  to  be  a  corpora- 
tion. Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  28,  provides  that  a 
stock  corporation  shall  not  make  dividends,  except  from  the  surplus  prof- 
its from  its  business,  or  divide  any  part  of  its  capital  stock,  though  it 
may  distribute  its  assets;  and  General  (Corporation  Law  (ConsoL  Laws* 
c.  23)  §  11,  authorizes  a  corporation  to  purchase,  hold,  and  dispose  of  such 
property  as  its  purposes  shall  require.  Relator  was  Incorporated  for  the 
purchasing,  selling,  and  improvement  of  real  estate,  and  carried  on  such 
business  till  it  disposed  of  all  its  realty,  receiving  payment  in  cash  and  in 
a  purchase-money  mortgage,  and  since  1912  such  mortgage  was  Its  only 
property,  and  during  the  year  ending  October  31,  1913,  there  was  paid  on 
it  a  certain  amount  as  principal  and  a  certain  amount  as  Interest,  from 
which  it  had  declared  dividends  of  8  per  cent  on  its  capital  stock.  Held, 
that  the  Tax  Law  and  the  General  Corporation  Law  used  the  word  "divi- 
dend" in  the  same  sense ;  that  the  word  "dividend**  referred  to  dividends 
growing  out  of  the  use  of  the  capital  stock,  and  not  to  the  distribution  of 
capital  stock ;  that  the  relator's  capital  was  not  "employed"  in  the  state ; 
that,  if  regarded  as  interest,  the  distribution  was  not  a  dividend;  and 
that  relator  should  be  relieved  from  the  tax. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  222;  Dec.  Dig. 
«=>123. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Dividend ;    Employed.] 

Kellogg,  P.  J.,  dissenting. 
^saFor  other  cases  see  same  topic  &  KET-NUMBER  in  an  Key-Numtered  Digests  &  Indexes 
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Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Ridgewood  Land  '&  Improvement  Company,  to  review  the 
determination  of  Martin  Saxe  and  others,  as  the  State  Tax  Commis- 
sion of  the  State  of  New  York.  Determination  reversed,  and  relator 
relieved  from  the  tax. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Theodore  L.  Frothingham,  of  New  York  City,  for  relator. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Franklin  Kennedy,  Deputy  Atty. 
Gen.,  of  counsel),  for  defendants. 

WOODWARD,  J.  In  November,  1887,  the  Ridgewood  Land  & 
Improvement  Company  was  incorporated  for  the  purpose,  as  declared 
in  its  charter,  of  "purchasing,  taking  and  possessing  real  estate  and 
buildings,  and  selling,  leasing  and  improving  the  same."  The  corpora- 
tion was  organized  under  the  provisions  of  the  act  of  1848  and  the 
amendments  thereto,  and  is  a  stock  corporation,  the  object  above  quot- 
ed being  the  only  one  recited  in  its  articles  of  incorporation.  The  orig- 
inal capital  stock  was  $100,000,  and  this  was  subsequently  increased 
to  $200,000.  There  is  no  question  that  the  corporation  invested  its 
money  in  real  estate  and  carried  on  business  in  buying  and  selling 
land,  and  at  one  time  it  constructed  a  grand  stand  upon  one  of  the 
parcels  owed  by  it  and  rented  the  same  for  a  baseball  park.  In  or 
about  the  year  1906  the  corporation  disposed  of  all  its  real  estate  and 
buildings,  receiving  payment  therefor  partly  in  cash  and  partly  in 
purchase-money  mortgages.  The\:ash  received  on  such  sales  was  dis- 
tributed among  the  stockholders,  of  the  corporation,  and  since  the 
year  1906  the  company  has  been  engaged  in  collecting  the  sums  due 
on  the  said  mortgages  and  distributing  the  same  among  the  stock- 
holders of  the  corporation.  Since  the  year  1912  the  only  property  own- 
ed by  the  corporation  has  been  .a  purchase-money  mortgage  covering  a 
parcel  of  land  on  the  south  side  of  Liberty  avenue,  in  the  borough 
of  Queens.  This  mortgage  was  for  the  sum  of  $300,000,  payable  June 
11,  1911,  with  interest  at  6  per  cenj.,  and  on  the  31st  day  of  October, 
1913,  there  was  due  and  payable  upon  said  mortgage  the  sum  of  $191,- 
900.  During  the  year  ending  October  31,  1913,  there  had  been  paid 
upon  said  mortgage  the  sum  of  $39,660  of  principal,  and  $13,874.75 
interest,  making  a  total  of  $53,534.75,  and  the  question  presented  in 
this  proceeding  is  whether  the  state  comptroller,  and  his  successor,  the 
state  tax  commission,  was  authorized  to  levy  a  tax  upon  the  relator 
under  the  provisions  of  section  182  of  the  Tax  Law.  A  tax  of  $400 
has  been  assessed  against  the  corporation,  and  certiorari  has  been  in- 
stituted to  inquire  into  the  legality  of  such  assessment. 

The  comptroller  found  that  for  the  year  ending  October  31,  1913, 
the  year  upon  which  the  tax  was  based  for  the  purpose  of  measuring 
the  tax  for  the  year  1914,  the  relator  had  made  or  declared  dividends 
of  8  per  cent  on  its  capital  stock  of  $200,000.  Under  the  provisions  of 
section  182  of  the  Tax  Law  such  a  dividend  is  taxable  at  a  quarter  of 
a  mill  on  each  1  per  cent,  of  dividends,  and  if  these  distributions  of 
money  were  in  fact  dividends,  within  the  meaning  of  the  Tax  Law,. 
160N.T.S.-48 


Digitized  by 


GooQle 


754  160  NBW  TOItK  SUPPLEMENT  (Sup.  Ct. 

the  amount  of  the  tax  would  be  $400,  as  determined  by  the  comp- 
troller. The  comptroller  arrived  at  his  conclusions  by  showing  that 
the  amount  of  principal  and  interest  received  was  $53,534.75,  and 
that  the  corporation,  during  the  year  ending  October  31,  1913,  had 
distributed  the  sum  of  $56,000,  or  $2,465.25  in  excess  of  the  receipts 
of  the  particular  year;  the  treasurer  of  the  corporation  explaining 
that  this  excess  was  "made  up  from  an  excess  of  receipts  over  dis- 
tributions during  the  previous  year."  In  other  words,  the  corporation 
evidently  distributed  the  moneys  coming  in  from  this  mortgage  in 
even  figures,  retaining  the  odds  and  ends  and  paying  them  out  sub- 
sequently. 

It  is  very  evident  from  a  practical  point  of  view  that  the  Ridgewood 
Land  &  Improvement  Company  has  served  its  purpose;  that  it  was 
organized  to  deal  in  real  estate  in  a  given  locality,  and  when  the  possi- 
bilities of  that  locality  had  been  exploited,  and  the  property  all  dis- 
posed of,  it  was  merely  a  question  of  distributing  the  proceeds  of  the 
business,  including  the  capital  stock,  to  the  original  investors.  While 
the  corporation  was  created  to  continue  for  a  period  of  50  years,  it 
is  entirely  evident  that  there  was  no  obligation  to  continue  in  active 
business  for  that  period  of  time,  nor  is  any  consideration  of  public 
policy  suggested  why  the  corporation  should  not  be  voluntarily  liqui- 
dated and  the  capital  distributed  among  its  stockholders.  Concededly 
this  work  of  liquidation  has  been  going  on  since  the  year  1906,  and 
it  had  reached  a  point  in  the  year  1913  when  nearly  $10,000  of  the 
capital  stock  had  been  restored  to  the  holders  in  cash,  and  the  real 
question  here  is  whether  the  company,  which  had  not  been  formally 
dissolved,  in  distributing  portions  of  the  original  capital  to  the  inves- 
tors, was  distributing  dividends  within  the  meaning  of  the  Tax  Law — 
whether  it  was  doing  business  in  the  sense  contemplated  by  the  enact- 
ment here  under  consideration. 

Section  182  of  the  Tax  Law,  in  so  far  as  it  is  necessary  to  be  con- 
sidered here,  provides  that: 

*'For  the  privilege  of  doing  business  or  exercising  its  corporate  franchises  in 
this  state  every  corporation,  Jointrstocl;  company  or  association,  doing  business 
in  this  state,  shall  pay  to  the  state  treasurer  annuaUy,  in  advance,  an  annual 
tax  to  be  computed  upon  the  basis  of  the  amount  of  its  capital  stock,  em- 
ployed during  the  preceding  year  within  this  state,  and  upon  each  dollar  of  such 
amount.  The  measure  of  the  amount  of  capital  stock  employed  In  this  state 
shall  be  such  a  portion  of  the  issued  capital  stock  as  the  gross  assets  em- 
ployed in  any  business  within  this  state  bear  to  the  gross  assets  wherever  em- 
ployed in  business.  For  purposes  of  taxation,  the  capital  ofl  a  corporation 
invested  in  the  stock  of  another  corporation  shall  be  deemed  to  be  assets  lo- 
cated where  the  physical  property  represented  by  such  stock  is  located.  If  the 
dividends  upon  the  capital  stock  amount  to  six,  or  more  than  six  per  centum 
upon  the  par  value  of  the  capital  stock,  during  any  year  ending  with  the 
thirty-first  day  of  October,  the  tax  shall  be  at  the  rate  of  one-quarter  of  a 
mill  for  each  one  per  centum  of  dividends  made  or  declared  upon  the  par 
value  of  the  capital  stock  during  said  year.** 

This  is  the  section  under  which  the  relator  has  been  assessed,  and 
we  are  to  determine  what  is  meant  by  the  word  "dividend"  as  used 
in  the  above-quoted  statute;  for  if  there  were  no  dividends  declared, 
if  the  corporation  was  not  doing  business  in  the  state,  then  the  tax 
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is  without  warrant  of  law  and  should  not  be  collected.  If  we  examine 
the  scheme  of  the  Tax  Law,  we  shall  discover  that  it  recognizes  two 
characters  of  franchises  whicfi  are  to  be  taxed  upon  different  theories : 
There  is  the  franchise  to  be  a  corporation,  which  is  called  upon  to  pay 
a  tax  of  one-twentieth  di  1  per  centum  for  the  privilege  of  being  or- 
ganized (section  180,  Tax  Law,  with  special  provisions  for  foreign 
corporations  doing  business  in  this  state  [section  181]);  and  then 
there  is  the  franchise  to  do  the  business  for  which  the  corporation  is 
organized,  and  this  is  subject  to  an  annual  tax  as  above  pointed  out. 
The  first  of  these  taxes  is  a  net  sum,  covering  the  full  period  of  the 
corporate  life,  be  that  period  long  or  short,  while  the  second  is  of 
annual  occurrence.  When  the  relator  was  organized,  therefore,  it 
paid  a  tax  upon  its  right  to  be  a  corporation  for  the  period  of  50 
years;  its  existence,  however  inert,  was  provided  for,  and  the  priv- 
ilege was  paid  for.  It  had  a  valid  right  to  just  exist  without  any 
further  action  for  the  period  of  its  chartered  incorporation;  but  its 
right  of  "purchasing,  taking,  holding,  and  possessing  real  estate  and 
buildings,  and  selling,  leasing,  and  improving  the  same,"  was  subject 
to  a  further  tax  "computed  upon  the  basis  of  the  amount  of  its  capital 
stock,  employed  during  the  preceding  year  within  this  state,  and  upon 
each  dollar  of  such  amount."  This  franchise  to  do  is  distinct  from 
the  franchise  to  be,  and  is  taxed  upon  a  different  theory,  just  as  much 
as  the  individual  who  is  assessed  a  poll  tax  is  subject  to  a  different 
theory  of  taxation  from  that  which  attaches  to  him  as  the  owner  of 
specific  property. 

The  state  recognizes  that  a  corporation  may  be  organized  and  have 
the  right  of  being,  but  that  it  may  never  do  any  business,  or  that  it 
may  do  business  for  a  limited  period ;  and  it  provides,  first,  for  tax- 
ing the  privilege  extended  to  individuals  to  avail  themselves  of  cor- 
porate forms,  and  then  levies  a  special  tax  upon  this  method  of  do- 
ing business,  and  when  it  makes  the  measure  of  this  tax  to  depend  upon 
the  amount  of  dividends  "made  or  declared  upon  the  capital  stock  dur- 
ing said  year,"  it  obviously  does  not  intend  to  levy  this  tax  upon  dis- 
tributions made  out  of  the  capital  stock  of  a  corporation  which  has 
ceased  to  exercise  the  corporate  powers  with  which  it  is  vested.  The 
tax  is  "for  the  privilege  of  doing  business  or  exercising  its  corporate 
franchises  in  this  state"  (section  182),  and  when  it  refers  to  the  "divi- 
dends made  or  declared  upon  the  par  value  of  the  capital  stock,"  the 
statute  refers  naturally  to  the  dividends  growing  out  of  the  use  of  the 
capital  stock,  and  has  no  reference  to  the  action  of  the  corporation  in 
distributing  its  capital  to  its  stockholders  when  all  of  the  debts  have 
been  paid  and  the  purposes  of  the  incorporation  are  at  an  end. 

This  view  becomes  certain  when  we  read  the  provisions  of  section 
28  of  the  Stock  Corporation  Law,  which  provides  that: 

"The  directors  of  a  stock  corporation  shall  not  make  dividends,  except  from 
the  surplus  profits  arising  from  the  business  of  such  corporation,  nor  divide, 
withdraw  or  in  any  way  pay  to  the  stockholders  or  any  of  them,  any  part  of 
the  capital  of  such  corporation,  or  reduce  its  capital  stock,  except  aa  au- 
thorized by  law.  *  *  •  But  this  section  shall  not  prevent  a  division  and 
distribution  of  the  assets  of  any  such  corporation  remaining  after  the  payment 
of  all  its  debts  and  liabilities  upon  the  dissolution  of  such  corporation  or  the 
expiration  of  ita  charter,"  etc. 


Digitized  by 


GooQle 


756  IGO  NEW  TOBK  SUPPLEMENT  (Sup.  Ct. 

The  Legislature  forbids  the  making  of  dividends  except  from  the 
surplus  profits  arising  from  the  business  of  such  corporation,  and 
speaks  intelligently  of  the  "division  and  distribution  of  the  assets," 
and  these  two  statutes,  dealing  with  the  power  to  make  dividends  and 
the  taxation  of  the  capital  stock  based  uponHhe  making  or  declaring 
oi  dividends,  are  to  be  understood  as  using  the  word  "dividend"  in 
the  same  sense,  unless  the  context  clearly  points  to  the  contrary.  Per- 
kins v.  Smith,  116  N.  Y.  441,  23  N.  E.  21.  Action  forbidden  by  stat- 
ute is  void  and  a  void  act  is  no  act.  Village  of  Ft.  Edward  v.  Fish, 
156  N.  Y.  363,  374,  50  N.  E.  973;  Baillargeon  v.  Dumoulin,  165  App. 
Div.  730,  733,  151  N.  Y.  Supp.  112.  There  could  be  no  dividends,  in 
the  sense  of  surplus  profits  arising  from  the  business  of  the  corpora- 
tion, for  there  was  no  "purchasing,  taking,  holding,  and  possessing  real 
estate  and  buildings,  and  selling,  leasing  and  improving  the  same." 
There  was  merely  a  division  and  distribution  of  a  portion  of  the  cap- 
ital of  the  corporation,  long  after  it  had  ceased  to  do  business.  It 
held  a  purchase-money  mortgage,  and  its  only  activity  consisted  in 
collecting  the  money  and  distributing  it  among  the  stockholders.  It 
was  in  no  sense  "surplus  profits  arising  from  the  business"  of  the 
corporation  in  the  year  ending  October  31,  1913;  it  was  a  division 
and  distribution  of  the  capital. 

The  corporation  had  a  right  to  remain  in  existence  for  the  purpose 
of  reducing  its  capital  to  cash  and  distributing  the  same,  and  this  was 
not  doing  business  nor  exercising  the  corporate  franchises  of  the 
corporation,  within  the  meaning  of  section  182  of  the  Tax  Law,  which 
merely  intended  to  compel  contribution  on  the  part  of  those  corpora- 
tions which  should  continue  to  do  the  business  contemplated  by  their 
charters  and  make  surplus  profits  from  which  divid«nds  could  be  made 
or  declared,  or  which  came  within  the  later  subdivisions  of  section 
182.  While  the  case  is  not  entirely  in  point,  we  are  of  the  opinion 
that  the  result  reached  here  is  in  harmony  with  People  ex  rel.  Lehigh 
&  New  York  R.  R.  Co.  v.  Sohmer,  217  N.  Y.  443,  112  N.  E.  181,  and 
that  the  comptroller  erred  in  holding  the  relator  to  be  subject  to  the 
tax  assessed  against  it. 

But  the  suggestion  is  made  that  the  determination  of  the  question 
does  not  turn  upon  the  meaning  of  the  word  "dividend";  that  the 
Court  of  Appeals  having  held  in  People  ex  rel.  Fifth  Avenue  Build- 
ing Co.  V.  Williams,  198  N.  Y.  238,  91  N.  E.  638,  139  Am.  St.  Rep. 
809,  that  the  statute  provides  for  the  taxation  of  corporations  which 
neither  earn  nor  declare  dividends,  the  real  question  is  whether  the 
capital  stock  has  been  "employed"  within  this  state;  and  that  if  it 
has  been  so  employed  then  a  tax  is  due  of  some  kind,  irrespective  of 
any  question  of  dividends.  There  can  be  no  doubt,  either  in  reason 
or  authority,  that  People  ex  rel.  Fifth  Avenue  Building  Co.  v.  Wil- 
liams, supra,  was  properly  decided.  The  court  in  that  case  held  that 
a  corporation  created  "to  acquire  by  purchase  or  lease,  or  otherwise, 
lands  and  interests  in  lands  *  *  *  and  to  erect,  or  cause  to  be 
erected,  on  any  lands  owned,  held  or  occupied  by  the  corporation,  build- 
ings or  other  structures,  with  their  appurtenances  *  *  *  and  to 
lease    *    *    *    any  buildings  or  other  structures^  and  any    *    *     * 
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shops,  suites,  rooms,  or  part  of  any  buildings  or  other  structures,  at 
any  time  owned  or  held  by  the  corporation,"  was  subject  to  a  tax 
under  the  provisions  of  section  182  of  the  Tax  Law,  during  the  period 
that  the  capital  of  the  company  was  being  used  in  tearing  down  and 
preparing  Ae  premises  for  the  construction  of  the  buildings.  Obvi- 
ously this  was  a  proper  holding;  the  company  was  employing  its 
capital  in  preparing  to  earn  an  income,  in  exactly  the  same  sense  that 
a  manufacturing  corporation  would  be  employing  its  capital  in  the 
erection  of  a  plant  and  putting  in  the  machinery.  But  the  court  like- 
wise held  in  the  same  case  that  the  assessment  of  the  comptroller,  based 
upon  the  par  value  of  the  stock,  rather  than  upon  an  appraised  value, 
could  not  stand,  and  the  determination  of  the  comptroller  was  re- 
versed.   198  N.  Y.  249,  91  N.  E.  638,  139  Am.  St.  Rep.  809. 

In  the  case  now  under  consideration  the  comptroller  rendered  a 
bill  to  the  relator: 

*'For  tax  on  franchise  or  business,  based  on  dividends  on  capital  stock 
employed  In  Kew  York  state  during  tbe  year  ending  October  31, 1913,  but  pay* 
able  in  advance  as  provided  by  section  182,  chapter  60  of  the  Consolidated 
Laws ;  dividends,  6  per  cent,  of  capital  stock  of  $200,000;  tax  2  mlUs  (^  mill 
for  each  one  per  cent  of  dividends),  $400." 

It  was  this  determination  of  the  comptroller  which  the  relator  asked 
to  have  corrected,  and  upon  a  correction  being  denied  the  writ  of 
certiorari  was  sued  out  to  get  relief.  The  only  question  before  this 
court  is  whether  the  tax  which  has  been  assessed  against  the  relator 
is  a  legal  tax,  and  this  question  must  depend  upon  whether  the  rela- 
tor has  declared  a  dividend  of  8  per  cent,  upon  its  capital  stock,  and 
the  fact,  if  it  is  a  fact,  that  the  relator  might  have  been  assessed  for 
some  other  tax,  or  for  some  other  amount,  because  of  the  emplo3mient 
of  capital  within  this  state,  is  of  no  consequence.  The  question  on 
review  here  is  the  assessment  of  a  tax  upon  an  alleged  dividend  of 
8  per  cent,  upon  the  capital  stock  of  the  relator,  and  we  have  demon- 
strated that  no  such  dividend  has  been  dedared,  and  that  is  sufficient 
for  the  determination  of  the  question  presented  by  the  record  now 
before  us. 

Upon  the  broader  question  of  whether  the  capital  of  the  relator 
was  employed  in  this  state,  we  are  not  persuaded  that  the  mere  holding. 
of  a  purchase-money  mortgage,  and  the  distribution  of  the  principal 
and  interest  as  it  is  collected,  constitutes  doing  the  business  for  which 
the  relator  was  incorporated.  It  has  authority,  under  its  franchise  to 
be  a  corporation,  to  "acquire  by  grant,  gift,  purchase,  devise  or  be- 
quest, to  hold  and  to  dispose  of  such  property  as  the  purposes  of  the 
corporation  shall  require,  subject  to  such  limitations  as  may  be  pre- 
scribed by  law"  (General  Corporation  Law,  §  11),  and  this  power 
would  seem  to  be  sufficient  to  warrant  the  corporation  in  holding  a 
purchase-money  mortgage  during  the  time  that  it  was  necessary  to  col- 
lect the  principal  and  interest,  without  being  held  to  be  exercising  its 
franchise  to  do  the  things  which  were  specially  permitted  to  it  under 
its  charter.  At  least  we  are  unable  to  see  any  dear  distinction  between 
the  case  at  bar  and  that  of  Lehigh  &  New  York  R.  R.  Co.  v.  Sohmer, 
217  N.  Y.  443,  112  N.  E.  181,  so  far  as  this  particular  point  is  con- 
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cemed,  and  we  are  disposed  to  leave  the  distinction,  if  one  is  to  be 
made,  to  the  Court  of  Appeals. 

The  further  suggestion  is  made  that  the  amount  distributed  by  the 
relator  was  interest,  and  not  a  part  of  the  capital,  and  that  this  has 
some  important  bearing  upon  the  question  at  issue.  But  the  theory 
of  the  Tax  Law  should  be  considered;  it  is  its  purpose  to  tax  the 
use  of  capital  in  the  prosecution  of  the  business  for  which  the  corpora- 
tion was  organized,  and  the  purpose  of  this  corporation  was  "pur- 
chasing, taking  and  possessing  real  estate  and  buildings,  and  selling, 
leasing  and  improving  the  same."  The  company  had  bought  real  estate 
and  buildings ;  it  had  sold  real  estate  and  buildings ;  it  had  leased  and 
improved  such  real  estate;  but  finally  it  reached  a  point  where  it 
sold  all  its  property.  No  one  doubts  that,  if  it  had  taken  the  cash  for 
the  same  and  deposited  it  in  a  bank,  it  would  have  ceased  to  use  its 
capital  in  this  state  in  "purchasing,  taking,  and  possessing  real  estate 
and  buildings,  and  selling,  leasing,  and  improving  same,"  and  it  would 
hardly  have  occurred  to  judicial  astuteness  that  paying  over  the  in- 
terest on  this  fund  to  the  stockholders  constituted  the  payment  of  divi- 
dends upon  the  capital  used  in  this  state. 

The  case  is  not  different  in  principle  from  that  which  is  presented 
here.  The  business  for  which  the  corporation  was  organized  was  ter- 
minated when  it  had  disposed  of  the  land  which  it  owned;  it  was  in 
no  sense  doing  business  in  merely  awaiting  the  termination  of  the  pe- 
riod of  payment,  simply  because  it  paid  over  the  income  of  the  de- 
ferred payments.  It  paid  back  to  its  stockholders  $39,660  of  princi- 
pal and  $13,874.75  of  interest  upon  the  deferred  sum,  and  as  the  cap- 
ital of  $200,000  was  entirely  represented  by  this  single  bond  and  mort- 
gage, on  which  there  was  due  the  sum  of  $191,900  on  the  31st  day 
of  October,  1913,  the  interest  which  was  paid  over  could  in  no  wise 
be  construed  as  surplus  profits  translated  into  dividends.  The  board 
of  directors  had  ceased  to  manage  the  affairs  of  the  corporation  in 
"purchasing,  taking,  and  possessing  real  estate,"  and  it  was  merely 
distributing  the  funds  in  its  hands  to  th^  stockholders  as  fast  as  it  was 
made  available  under  the  terms  of  the  sale  of  the  premises.  To  call 
this  employing  its  capital  within  this  state,  or  doing  business,  or  to 
determine  that  the  distribution  of  the  principal  and  interest  on  this 
bond  and  mortgage  was  a  declaration  of  dividends,  is  to  give  a  forced 
construction  to  language  for  the  purpose  of  enlarging  the  operation 
of  a  taxing  statute  beyond  the  scope  fairly  indicated  by  the  language 
of  the  Legislature,  and  this  cannot  be  justified  under  any  rule  with 
which  we  are  familiar. 

The  determination  of  the  state  tax  commission  should  be  reversed^ 
and  the  relator  should  be  relieved  from  the  tax.  All  concur  (COCH- 
RANE, J.,  in  result),  except  KELLOGG,  P.  J.,  who  dissents. 
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(96  Misc.  Rep.  ^7) 

PBOPIiE  ex  rel.  SWANN,  Dlst.  Atty.,  et  al.  ▼.  OSBORNE,  Warden. 

(Supreme  Ck)urt,  Special  Term,  Rockland  C!ounty.    September  6,  1916.) 

Criminal  Law  ^=3>1216<1) — Punishmeivt — Sentence. 

Under  Pen.  0)de,  S  2193,  providing  that,  when  a  convict  is  to  be  sen- 
tenced In  a  state  prison,  the  court  must  limit  the  term  of  the  sentence, 
having  reference  to  the  probability  of  the  convict  earning  a  reduction 
of  his  term  for  good  behavior,  and  assuming  that  such  reduction  will 
be  earned,  so  that  the  sentence  will  Qxplre  during  the  period  from  April 
1st  to  October  1st,  and  forbidding  the  oflQcers  of  every  prison  from  taking 
into  custody  any  convict  sentenced  in  violation  of  the  section,  and  re- 
quiring them  to  return  any  convict  bo  iUegally  sentenced  to  the  sheriff 
for  resentence  in  conformity  with  the  section,  and  Laws  1916,  c.  358,  pro- 
viding for  "compensation"  for  a  period  not  exceeding  2%  days  for  each  30- 
day  period,  only  the  commutation  which  may  be  earned  by  good  behavior 
is  to  be  taken  into  account  in  fixing  the  termination  of  a  sentence  to  a 
state  prison,  and  the  "compensation*'  which  may  be  earned  under  the 
new  law  is  not  to  be  taken  into  account. 

[Ed.  Note.—FOr  other  cases,  see  Criminal  Law,  Cent  Dig.  fS  3310-3314 ; 
Dec.  Dig.  <®=>1216(1).] 

Proceeding  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Edward  Swann,  as  District  Attorney  of  the  County  of  New  York, 
and  Alfred  E.  Smith,  as  Sheriff  of  the  County  of  New  York,  against 
Thomas  Mott  Osborne,  as  Agent  and  Warden  of  Sing  Sing  Prison, 
at  Ossining,  N.  Y.    Judgment  for  petitioners. 

Emmet  J.  Murphy,  Asst.  Dist.  Atty.,  of  New  York  City,  for  peti- 
tioners. 

The  Attorney  General,  for  respondent. 

TOMPKINS,  J.  I  think  the  interpretation  given  to  section  2193 
of  the  Penal  Code  and  chapter  358  of  the  Laws  of  1916  by  Judge 
Delehanty,  of  the  Court  of  General  Sessions,  New  York  County,  is 
correct,  and  that  only  the  "commutation"  which  may  be  earned  by 
good  behavior  is  to  be  taken  into  account  in  fixing  the  termination  of 
a  sentence  to  a  state  prison,  and  that  the  "compensation"  which  may 
be  earned  under  the  new  law  of  1916  is  not  to  be  reckoned  in  fixing 
the  date  for  the  expiration  of  a  sentence. 

The  "commutation,"  as  defined  by  the  statute,  is  for  a  definite  period, 
and  the  court,  in  passing  sentence,  must  assume  that  the  convict  will 
earn  that  "commutation";  and  inasmuch  as  it  is  definitely  fixed  by 
the  law  itself,  the  court  in  passing  sentence  may  fix  a  term  of  impris- 
onment which,  taking  into  account  the  "commutation,"  will  expire  dur- 
ing the  period  from  April  1st  to  October  1st. 

The  compensation  provided  by  the  law  of  1916  may  be  for  a  period 
not  exceeding  2^4  days  for  each  30-day  period.  Inferentially,  it  may 
be  for  less  than  2^/^  days  for  each  30-day  period,  depending  upon 
some  general  or  special  rule  to  be  made  by  the  present  authorities. 
The  court  cannot  determine,  in  passing  sentence,  what  "compensa- 
tion" may  be  earned  by  or  allowed  to  the  convict,  and  therefore  it 
is  impossible  for  the  court  to  consider  the  matter  of  "compensation" 
in  fixing  the  expiration  of  a  sentence. 

^S9For  oUk«r  QBMtM  see  nine  toirtc  ft  KfiT-NUMBBR  in  all  K«T-Numbored  DlgMU  it  Indsxei 
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Section  2193  of  the  Penal  Code  only  provides  that  the  court  shall 
assume  that  the  convict  will  earn  the  commutation  fixed  by  the  stat- 
ute for  "good  behavior,"  and  makes  no  provision  for  taking  into  ac- 
count the  matter  of  "compensation"  which  may  be  allowed  for  "effi- 
cient and  willing  performance  of  duties  assigned  to  him  or  her."  If 
it  had  been  the  intention  of  the  Legislature  of  1916  to  add  that  pro- 
vision to  section  2193  of  the  Penal  Code,  it  would  have  done  so ;  and 
it  is  not  for  the  court  by  judicial  action  to  extend  the  scope  of  its 
provisions  beyond  their  obvious  meaning. 

I  think  the  sentence  imposed  by  the  Court  of  General  Sessions  of 
New  York  County  in  this  case  was  proper,  and  that  the  warden  and 
agent  of  Sing  Sing  prison  must  receive  the  convict  under  said  sentence* 


(95  Misc.  Bep.  400) 

PEOPLE  v.  CLAFFT. 

(Court  of  General  Sessions,  New  York  County.    May,  1916.) 

1,  Criminal  Law  «=»417(2),  422(6) — Evidencb— Deciabations. 

In  a  prosecution  for  maintaining  a  disorderly  bouse,  statements  of  the 
inmates  and  of  appellant's  codefendant,  made  in  her  abeence,  are  admissi- 
ble to  estabUsh  the  character  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  8i  950,  984; 
Dec.  Dig.  «8=s>417(2),  422(6).] 

2.  CanaNAL  Law  ^=>424(1) — ^Evidence — ^Admissibilitt. 

In  a  prosecution  for  maintaining  a  disorderly  house,  statements  of  her 
codefendant,  an  employ^  of  appellant,  made  in  her  presence  to  the  police 
officer  making  the  arrest,  which  directly  charged  the  maintenance  of  a 
disorderly  house,  are  admissible,  regardless  of  appellant's  silence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  ||  1002, 
1006,  1008,  1010;   Dec.  Dig.  <S=»424(1).] 

8.  DisoBDEBLT  HousE  ^=>17 — ^Pboseotjtiow — ^Evidence — StnmciENCT. 

In  a  prosecution  for  maintaining  a  disorderly  house,  evidence  as  to 
whether  the  premises  were  being  conducted  for  that  purpose  with  the 
knowledge  of  accused  held  to  raise  a  question  of  fact,  and  that  a  con- 
viction by  the  magistrate  was  not  against  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Disorderly  House,  Cent  Dig.  {{  26-29 ; 
Dec.  Dig.  <g=>17.] 

Appeal  from  City  Magistrate's  Court. 

Mary  Claffy  and  Stella  Ulmer  were  convicted  of  violating  Tenement 
House  Law  (Consol.  Laws,  c.  61)  §  150,  by  maintaining  a  house  of 
prostitution,  and  the  defendant  first  named  appeals.    Affirmed. 

Goldberg  &  Busch,  of  New  York  City  (James  E.  Smith,  of  New 
York  City,  of  counsel),  for  appellant. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City,  for  the  People. 

NOTT,  J.  [1]  The  defendant  contends  that  the"  judgment  should 
be  reversed  because  of  the  improper  reception  of  statements  of  inmates 
of  the  house  made  in  the  absence  of  the  defendant,  and  certain  state- 
ments of  the  codefendant  Ulmer,  who  was  tried  with  the  defendant, 
some  of  which  were  made  in  the  absence  of  the  defendant  and  one 
in  her  presence. 

^=9For  other  cases  eee  lame  topic  ft  KET-NUMBEKin  all  Key-N«mbered  Digeata  4t  Indezaa 
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.  The  statements  of  the  inmates  of  the  house  were  dearly  admissible, 
not  as  tending  to  establish  defendant's  knowledge  of  the  disorderly 
character  of  the  house,  but  as  tending  to  prove  that  the  premises  were, 
as  a  matter  of  fact,  carried  on  as  a  house  of  prostitution.  As  to  the 
statements  made  by  the  defendant  Ulmer  in  the  absence  of  the  de- 
fendant, they  were  clearly  admissible  against  her  (Ulmer),  and  their 
reception  cannot  be  assigned  as  error. 

[2]  The  statement  made  by  the  defendant  Ulmer  in  the  defendant's 
presence  was  testified  to  as  follows : 

The  arresting  officer  testified  that  after  arresting  the  defendant  Ulmer  the 
following  took  place:  "The  defendant  Mary  Glaffy  came  In  about  half  past  5, 
and  In  the  presence  of  the  defendant  Mary  Claflfy  I  said  to  Stella  Ulmer — 
Mary  ClafPy  first  says  to  me.  'What's  the  meaning  of  this^  I  says,  1  am 
locking  np  yonr  maid  for  running  a  disorderly  house.*  The  maid  said,  'I  am 
doing  nothing  of  the  kind;  I  am  only  doing  what  you  told  me.'  I  says  to 
Mrs.  Glaffy,  *Is  that  right?*  The  defendant  Mary  Olaffy  says  to  me,  'Why, 
do;  I  am  not  doing  anything  of  the  kind.*  *  *  *  The  defendant  Stella 
Ulmer  said,  'Well,  I  am  not  going  to  get  into  trouble;  I  have  been  here  for 
one  year  working  for  you,  and  I  have  been  giving  you  the  money,  and  I  am 
not  going  to  stand  for  this.*  *  *  *  'Sometimes  I  get  $5  from  the  men ; 
the  ^rl  gets  $3  and  I  give  $2  to  her.  *  *  *  If  the  man  pays  $7,  the  girl 
gets  $4  and  I  give  $3  to  Mary  Glaffy.  If  the  man  pays  $10,  tlie  girl  gets 
$6  and  I  give  $4  of  it  to  Mary  Glaffy.' " 

The  defendant  Stella  Ulmer  thereupon  produced  a  book  contain- 
ing the  names  and  addresses  of  various  girls,  and  stated  that  she  made 
the  inquiries  by  direction  of  the  defendant  Claffy.  To  this  accusa- 
tion the  defendant  Claffy  remained  silent. 

While  it  is  true  that  the  appellate  courts  have  restricted  the  use  of 
statements  made  in  the  presence  of  the  defendant,  I  am  not  aware  of 
any  case  that  has  gone  to  the  length  of  holding  that,  where  a  direct 
accusation  is  made  by  the  defendant's  employe,  as  in  the  case  at  bar, 
an  admission  by  silence  cannot  be  proved.  To  hold  thus  under  the 
circumstances  here  disclosed  would  be  practically  holding  that  an  ac- 
cusation made  against  the  defendant,  and  not  denied,  could  never  be 
proved. 

[3]  The  defendant  further  contends  that  no  knowledge  was  proved 
on  her  part  that  the  premises  were  being  conducted  as  a  disorderly 
house.  I  think,  however,  a  clear  question  of  fact  was  presented  on 
that  subject.  The  officer  testified  that  when  he  was  first  admitted  the 
defendant  Claffy  was  present,  asked  who  he  was,  and  was  shown  the 
card  on  which  he  was  admitted.  The  defendant  admitted  that  the 
premises  were  hers,  her  name  was  on  the  door  bell,  and  the*  cards 
used  in  the  establishment  bore  her  name.  It  appeared  that  she  was 
in  the  premises  at  the  same  time  when  girls  were  present,  clad  in 
kimonos,  and  the  evidence  fails  to  show  that  she  made  any  objection 
to  their  presence,  or  made  any  inquiries  as  to  what  they  were  doing 
there.  One  of  the  officers  also  testified  that,  when  the  defendant  was 
in  the  patrol  wagon  with  him,  he  inquired  as  to  a  former  occasion  on 
which  she  had  been  fined  for  maintaining  a  public  nuisance  and  said : 

"Don*t  you  think  this  ought  to  be  a  lesson  to  you?  This  is  the  third  time 
to  my  knowledge." 
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The  defendant  replied: 

"Neyer  again ;  I  am  through  with  these  kind  of  houses ;  no  more  for  me.*' 

In  my  opinion  it  was  clearly  a  question  for  the  magistrate  on  the 
proof  to  determine  whether  or  not  the  defendant  had  knowledge,  and 
his  determination  is  not  against  the  weight  of  evidence.  The  judg- 
ment therefore  is  affirmed. 

Judgment  affirmed. 


(95  Misc.  Rep.  506) 

MITCHELL  T.  SECURITY  BANK  OF  NEW  YORK. 
(Municipal  CJourt  of  City  of  New  York,  Borough  of  Manhattan,  First  District 

May  U,  1916.) 

Courts  «=>189(15) — Municipai.  Ooubts — ^Judoment-tAmendment. 

Under  Municipal  Court  Code  (Lawa  1915,  c.  279)  §  93,  subd.  2,  provid- 
ing that  at  any  stage  of  the  cause  the  court  must  allow  amendment  of 
any  judgment,  if  substantial  justice  will  be  promoted  thereby,  and  as  a 
condition  thereof  may  impose  such  terms  as  may  be  Just,  the  Municipal 
Court  of  the  City  of  New  York  has  power  to  amend  a  judgment  in 
accordance  with  the  correct  calculation  of  the  interest 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §}  409,  458;  Dec 
Dig.  <5=>189(15).] 

Action  by  Samuel  Mitchell  against  the  Security  Bank  of  -New  York, 
On  application  by  plaintiff  to  amend  the  judgment  in  his  favor  in 
accordance  with  the  correct  calculation  of  interest.  Application 
granted. 

See,  also,  85  Misc.  Rep.  360,  147  N.  Y.  Supp.  470. 

Hirschman  &  Drucker,  of  New  York  City,  for  plaintiff. 
I.  Gainsburg,  of  New  York  City,  for  defendant. 

LAUER,  J.  Judgment  was  entered  herein  for  a  sum  which  was 
supposed  to  include  the  correct  amount  of  interest.  Proof  of  the 
amount  of  interest  was  given  by  the  attorney.  It  now  appears  that 
the  amount  of  interest  as  calculated  was  incorrect,  and  this  application 
is  made  to  correct  the  judgment  in  accordance  with  the  correct  cal- 
culation of  the  interest. 

It  seems  to  me  the  power  to  make  the  correction  is  adequate.  Under 
section  93,  subdivision  2,  Mun.  Ct.  Code,  it  is  provided  that : 

"At  any  stage  of  the  cause  the  court  must  allow  amendment  of  any  •  •  • 
Judgment,  *  *  *  If  substantial  Justice  will  be  promoted  thereby ;  and  as 
a  condition  thereof  may  impose  such  terms  as  may  be  Just" 

The  defendant  objects  to  the  granting  of  the  amendment,  and  cites 
in  support  of  its  position  the  case  of  Vitale  v.  Cants  (Sup.)  123  N. 
Y.  Supp.  45.  This  case  is  authority  for  the  proposition  that  no  modifi- 
cation of  a  judgment  respecting  a  matter  of  substance  may  be  made. 
The  opinion  recognizes  that  to  correct  a  clerical  error,  and  I  would 
place  in  a  similar  category  a  miscalculation  of  interest,  an  amendment 
may  be  allowed.  The  authority  upon  which  the  decision  of  Vitale  v. 
Gants  is  based  is  that  of  Heath  v.  N.  Y.  B.  L.  B.  Co.,  146  N.  Y.  263^ 

^=:>For  other  cases  lee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &.  Indexes 
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40  N.  E.  770,  which  distinctly  recognizes  the  power  of  a  court  of 
record  to  correct  mistakes,  so  long  as  no  substantial  rights  of  the  par- 
ties are  affected.  In  the  present  case  I  can  see  no  substantial  right  of 
the  defendant  which  will  be  impaired  by  the  correction  of  the  judg- 
ment to  include  the  proper  amount  of  interest 

In  a  recent  decision  of  the  Appellate  Term  of  this  Department  in 
the  case  of  Duringshoff  v.  O.  B.  Coates  &  Co.,  93  Misc.  Rep.  485, 
487,  157  N.  Y.  Supp.  230-232,  the  control  of  this  court  over  its  rec- 
ords and  judgments  is  expressly  recognized.  In  the  opinion  the  court 
said  that: 

''Since  September  1, 1915,  the  Municipal  Court  has  been  a  court  of  record, 
and  •  •  ♦  there  appears  no  reason  why  •  •  ♦  that  court,  in  com- 
mon with  other  courts  of  record,  should  not  have  and  exercise  over  its  records 
the  power  in  that  regard  invoked  by  the  petitioner." 

In  that  case  the  power  which  the  court  was  asked  to  exercise  was 
to  vacate  a  satisfaction  of  a  judgment.  I  conclude,  therefore,  sub- 
stantial justice  will  be  promoted  by  the  amendment  of  the  judgment 
sought. 

The  application  is  accordingly  granted. 


(96  Misc.  Rep.  OOQ 

PEOPLE  ▼.  WABD. 

(Niagara  County  Court.    May,  1916.) 

1.  Vagrancy  ^s»3 — PaosECurioNa— Evidenck. 

Under  Code  Cr.  Proc.  $  887,  suud.  -t  (e^  declaring  a  common  prostitute, 
having  no  lawful  employment  whereby  to  maintain  herself,  a  vagrant,  a 
woman  found  In  premises  having  the  reputation  of  a  disorderly  resort 
cannot  be  convicted ;  there  being  no  showing  that  she  was  a  prostitute, 
or  that  she  was  at  the  time  guilty  of  lewd  conduct 

[Ed.  Note. — ^For  other  cases,  see  Vagrancy,  Cent.  Dig.  {  3;   Dec.  Dig. 

2.  Vagrancy  ®=>3 — ^Prosecution — Evidence. 

To  convict  one  of  being  a  vagrant,  within  Code  Cr.  Proc  §  887,  subd. 
4  (e),  declaring  a  common  prostitute,  having  no  lawful  means  of  support, 
a  vagrant*  the  accused  must  be  shown,  not  only  to  be  a  common  prostitute, 
but  to  have  no  lawful  means  of  support 

[Ed.  Note. — For  other  cases,  see  Vagrancy,  Cent  Dig.  8  3;  I>cc.  Dig. 
<&»3.] 

3.  Prostitution  ^=>1 — "CoiocoN  Prostitute" — ^Who  is. 

A  **common  prostitute*'  is  not  necessarily  a  person  having  no  legal 
means  to  maintain  herself,  the  element  of  gain  being  unnecessary  to  con- 
stitute one  a  prostitute;  the  submission  to  Indiscriminate  sexual  inter- 
course being  enough. 

[Ed.  Note.— For  other  cases,  see  Prostitution,  Cent  Dig.  f|  1,  2;  Dec 
Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  O)mmon 
Prostitute.] 

Appeal  from  Police  Court  of  City  of  Niagara  Falls. 
May  Ward  was  convicted  of  vagrancy  in  violation  of  Code  Cr.  Proc. 
§  887,  subd.  4  (e),  and  she  appeals.    Reversed  and  remanded. 

<^=»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Angelo  F.  Scalzo,  of  Niagara  Falls,  for  appellant. 
J.  William  O'Brien,  Asst  Dist  Atty.,  of  Niagara  Falls,  ior  the  Peo- 
ple. 

FISH,  J.  The  information  charges  the  defendant  with  being  a  com- 
mon prostitute  who  has  no  lawful  employment  to  maintain  herself 
and  then  says  "Vagrant,  887  Code,  sub.  4."  Apparently  the  charge 
against  the  defendant  was  a  violation  of  section  887,  subdivision  4  (e), 
the  applicable  portion  of  which  provides  as  follows: 

"The  following  persons  are  vagrants  (•  •  •).  4,  A  person  •  •  • 
(e)  who  is  a  common  prostitute  who  has  no  lawful  employment  whereby  to 
maintain  herself." 

Under  this  it  was  incumbent  on  the  people  to  prove  (1)  that  the  de- 
fendant was  a  common  prostitute;  (2)  that  she  had  no  legal  employ- 
ment whereby  to  maintain  herself;  and  the  question  arises  as  to 
whether  there  was  any  evidence  which  would  justify  the  judge  m 
finding  these  two  facts. 

The  only  evidence  on  the  part  of  the  people  was  that  of  two  police 
officers  who  testified  that  they  went  to  131  Eleventh  street  in  the  city 
of  Niagara  Falls  about  9  p.  m. ;  that  there  was  a  back  door  upstairs 
opening  into  the  hallway  of  the  second  story  of  the  place;  that  they 
looked  through  the  keyhole  of  this  door  and  saw  a  woman  coming  from 
a  bedroom  to  a  toilet  next  to  this  door  carrying  a  basin  of  water; 
that  there  were  a  number  of  men  in  the  room  known  as  the  dance 
hall,  which  it  appears  was  upstairs,  but  just  where  with  reference  to 
this  bedroom  does  not  appear;  that  they  then  went  to  the  front  of 
the  place,  went  into  the  barroom,  asked  the  bartender  to  allow  them 
to  go  upstairs,  went  upstairs,  finding  about  twenty  men  up  there, 
but  no  women ;  that  they  thereupon  left,  returning  about  10 :45  p.  m., 
again  went  to  the  back  door,  looked  through  this  keyhole,  saw  two 
men,  two  women,  and  a  large  number  of  men;  that  one  of  them 
went  around  to  the  front  door  and  the  other  entered  by  the  back  door, 
and  in  the  dance  hall  found  the  defendant  there;  "that  she  was  not 
drinking  or  doing  an3^hing,  but  standing  there,"  and  that  she  was 
dressed  in  a  white  shirt  waist,  black  skirt,  and  had  slippers  on;  that 
one  of  them  arrested  her,  she  put  on  her  hat  and  shoes,  and  was  taken 
to  the  station.  Each  officer  also  testified  that  the  place  in  question  had 
the  reputation  of  being  a  disorderly  house. 

These  evidentiary  facts  are  insufficient  to  prove  either  of  the  two 
ultimate  facts  whidi  it  was  necessary  for  the  people  to  establish  be- 
fore the  defendant  could  be  convicted.  A  defendant  is  presumed  to 
be  innocent,  and  before  conviction  his  guilt  must  be  established  be- 
yond a  reasonable  doubt.  So  far  as  the  evidence  shows  this  defend- 
ant may  have  been  in  this  place  on  an  innocent  mission.  There  is  not 
the  slightest  suggestion  that  she  made  an  indecent  proposal  or  that  she 
acted  in  a  lewd  or  indecent  manner.  It  is  true  she  was  found  in  a 
house  which  the  police  judge  might  have  found  was  a  disorderly  bouse, 
assuming  that  evidence  as  to  the  reputation  of  the  house  was  compe- 
tent;  but  a  disorderly  house  is  not  necessarily  a  house  of  prostitu- 
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tion,  and,  even  if  It  were,  there  is  no  evidence  that  she  knew  of  the 
character  of  the  house.    People  v.  Meyer,  157  N.  Y.  Supp.  997. 

[2,  3]  Furthermore,  even  if  the  defendant  was  a  common  prostitute, 
before  she  could  be  convicted  it  was  necessary  to  go  further  and  show 
that  she  had  no  lawful  employment  whereby  to  maintain  herself ;  and 
there  is  not  the  slightest  evidence  to  show  that  she  had  no  such  employ- 
ment. A  common  prostitute  is  not  necessarily  a  person  who  has  no 
lawful  means  whereby  to  maintain  herself.  People  v.  Forbes,  4  Parker 
Cr.  R.  611.  In  People  v.  Florence  Bell,  not  reported,  I  had  occasion 
to  examine  the  subject,  and  came  to  the  conclusion  that  a  common 
prostitute  was  a  female  who  commonly  engaged  in  the  practice  of  in- 
discriminate sexual  intercourse  with  men,  and  that  it  was  doubtful 
whether  the  element  of  gain  was  essential  to  constitute  one  a  prostitute. 
Such  a  person  might  have  a  lawful  employment  during  the  day  and 
still  be  engaged  in  prostitution  at  night 

Inasmuch  as  the  district  attorney  claims  that  this  was  a  bad  place, 
and  the  defendant  undoubtedly  guilty,  I  shall  order  a  new  trial,  to  the 
end  that  the  people  may  establish  the  defendant's  guilt  by  competent 
evidence,  if  they  can. 

Judgment  reversed,  and  new  trial  ordered  in  County  Court 


Pi50PLB  V.  LEWIS. 
(Court  of  Special  Sessions,  New  York  County.    May  24,  1915.) 

Health  ^s»32 — Statutoey  Provisions — Violation  of  Labor  Law. 

Where  the  defendant,  as  manager,  at  times  nsed  a  door  in  a  wooden 
partition  between  the  factory  of  his  employers  and  that  of  another  fac- 
tory on  the  same  floor  of  a  loft,  for  business  purposes,  but  kept  it  bolted 
during  working  hours,  when  not  so  used,  he  was  guilty  of  a  violation  of 
Labor  Law  (Consol.  Laws,  c.  31)  §  79c3,  as  added  by  Laws  1913,  c.  461, 
providing  that  no  door  leading  into  or  out  of  any  factory  or  floor  thereof 
shaU  be  locked,  bolted,  or  fastened  during  working  hours. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  |  32;  Dec.  Dig. 
<9=>32.] 

Defendant  was  charged  with  violation  of  Labor  Law,  §  79c3.  Judg- 
ment of  conviction. 

Argued  before  CKEEFE,  P.  J.,  and  FRESCHI  and  MOSS,  JJ. 

Frederick  H.  Cunningham,  of  New  York  City,  for  the  People. 
Mark  E.  Goldberg,  of  New  York  City,  for  defendant. 

FRESCHI,  J.  At  a  factory  building,  No.  594  Broadway,  in  the  city 
and  county  of  New  York,  the  defendant,  the  manager  of  S.  Noveck 
&  Co.,  shirt  manufacturers,  kept  a  door  locked  in  the  factory  of  his 
employers  during  working  hours.  The  eighth  floor  loft  is  bisected  by 
a  wooden  partition,  in  which  the  door  in  question  is  placed ;  Noveck 
&  Co.  occupying  the  front  half  of  this  loft  as  a  factory,  and  one  V. 
Luciano  maintaining  a  laundry  in  the  remainder  of  the  loft.    These 

®=>Kor  other  casei  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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are  distinct  and  separate  factories,  adjacent  to  each  other.  The  door 
is  used  at  times  by  Noveck  &  Co.  in  passing  into  and  from  Luciano's 
place  to  serve  their  business  purposes,  and  when  the  door  is  not  so 
used  the  defendant  keeps  the  door  bolted  as  stated. 

This  violates  section  79c3  of  the  Labor  Law,  which  provides  that 
all  means  of  egress  shall  be  maintained  in  an  unobstructed  condition, 
and  that  no  door  leading  into  or  out  of  any  factory  or  any  floor  there- 
of shall  be  locked,  bolted,  or  fastened  during  working  hours.  See, 
also,  section  79bl,  Labor  Law.  The  purposes  of  this  statute  are  obvi- 
ous. 

The  people  have  sustained  the  burden  of  proof,  and  I  vote  to  find 
the  defendant  guilty. 

O'KEEFE,  P.  J.,  and  MOSS,  J.,  concur. 


PEOPLE  V.  ROLANDELLI. 

(Coart  of  Special  Sessions,  New  York  County.    April  2,  1915.) 

Intoxicating  Liquobs  ^=s>154(1) — Offenses — Statute  Applicable— Illegal 
Sale. 

Where  defendant  held  a  license  authorising  him  to  traffic  in  llqaors  as 
provided  in  liquor  Tax  Law  (Gonsol.  Tjiws,  g.  34)  |  8,  subd.  2,  in  quanti- 
ties less  than  five  gallons,  no  part  of  which  were  to  be  drunk  on  the 
premises,  his  act  In  selling  two  glasses  of  whisky  to  be  drunk  on  the 
premises  was  a  traffic  in  liquors  under  section  8,  subd.  1,  providing  for 
an  excise  tax  upon  the  business  of  trafficking  in  liquor]^  to  be  drunk  on 
the  premises,  and  section  30,  providing  that  it  shall  not  be  lawful  for 
any  person  who  has  not  paid  a  tax  as  provided  in  section  8,  and  com- 
plied with  the  provisions  of  the  chapter  to  sell  Uquor  in  any  quantity 
whatever,  any  part  of  which  is  to  be  drunk  on  the  premises,  and  punish- 
able under  section  86,  subd.  2,  providing  penalties  for  one  holding  a 
liquor  tax  certificate,  who  violates  sections  8  and  30. 

[Ed.  Note.--For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  1 168 ; 
Dec.  Dig.  <&»154(1).] 

Stefano  Rolandelli  was  charged  with  violation  of  the  Liquor  Tax 
Law.    Judgment  of  conviction. 

Appeal  dismissed,  169  App.  Div.  927,  153  N.  Y.  Supp.  1134. 

Argued  before  KERNOCHAN,  P.  J.,  and  McINERNEY  and 
FRESCHI,  JJ. 

Charles  Albert  Perkins,  Dist.  Atty.,  and  Leslie  S.  Lockhart,  Deputy 
Asst.  Dist.  Atty.,  both  of  New  York  City,  for  the  People. 

Kaulfuss  &  Callahan,  of  New  York  City  (Joseph  M.  Callahan,  of 
New  York  City,  of  counsel),  for  defendant. 

FRESCHI,  J.  There  are  two  counts  in  the  information  filed  by  the 
district  attorney  against  the  defendant,  who  is  charged  with  a  vio- 
lation of  the  Liquor  Tax  Law.  The  first  cotmt  charges  the  sale  of  two 
glasses  of  whisky  to  Police  Officers  Clune  and  Sullivan,  in  the  prem- 
ises No.  208  Bleecker  street,  in  the  city  and  county  of  New  York,  "to 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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be  drunk  on  the  premises  aforesaid,  without  *the  defendant*  having 
paid  the  excise  tax  assessed  by  the  Liquor  Tax  Law  upon  the  busi- 
ness of  trafficking,  at  and  upon  the  said  premises,  of  liquors  to  be 
drunk  thereon,  as  provided  in  subdivision  1  of  section  8  of  the  Liquor 
Tax  Law."  The  second  count  alleges  that  a  violation  of  the  Liquor 
Tax  Law  was  committed,  in  that  the  defendant  did,  on  the  day  here- 
inbefore mentioned,  unlawfully  sell  whisky  in  quantities  less  than  five 
gallons,  "no  part  of  which  was  sold  to  be  drunk,  or  was  drunk,  on  the 
said  premises,"  witliout  having  paid  the  excise  tax  assessed  by  the 
Liquor  Tax  Law  upon  the  business  of  so  trafficking,  at  and  upon  the 
said  premises,  in  liquors  in  quantities  less  than  five  gallons,  as  pro- 
vided by  subdivision  2  of  section  8  of  the  said  Liquor  Tax  Law. 

At  the  trial  the  defendant  did  not  dispute  the  proof,  which  tends 
to  establish  that  the  defendant  sold  to  the  said  officers  the  whisky  as 
charged,  that  said  whisky  was  drunk  upon  the  said  premises,  and  that 
the  defendant  did  not  have  at  that  time  and  at  that  place  a  liquor  tax 
certificate  authorizing  the  sale  of  liquors  to  be  drunk  upon  said  prem- 
ises, and  that  he  did  not  pay  the  excise  tax  assessed  for  such  traffick- 
ing in  liquor.  The  defendant,  however,  offered  in  evidence  a  so-called 
second-class  certificate,  permitting  the  sale,  on  the  premises  in  ques- 
tion, of  liquors  in  quantities  less  than  five  gallons  not  to  be  drunk 
thereon,  and  he  now  claims  that,  in  view  of  the  nature  of  the  aver- 
ment in  the  first  count  of  the  information  and  of  the  proof  of  the 
existence  of  his  license,  he  is  entitled  to  an  acquittal  thereon.  It  must 
be  conceded  that  the  second  count  in  the  information  has  not  been 
made  out,  because  of  the  license  proven  by  defendant,  authorizing  hira 
to  sell  liquors  as  provided  in  subdivision  2  of  section  8  of  the  Liquor 
Tax  Law. 

The  defendant  relies  upon  the#  following  authorities  to  sustain  his 
contention  on  the  motion  for  an  acquittal:  HufFstater  v.  People,  5 
Hun,  23;  People  v.  Buffum,  27  Hun,  216;  People  v.  Locatelli,  160 
N.  Y.  Supp.  863  (not  yet  officially  reported,  opinion  by  Deuel,  J., 
Court  of  Special  Sessions,  March,  1910),  which  seems  to  be  based  on 
the  two  earlier  cases,  decided  under  an  earlier  and  now  repealed  stat- 
ute. I  am  of  the  opinion  that  the  defendant  did,  within  the  meaning 
of  article  1,  §  2,  traffic  in  liquors ;  that  the  said  traffic  was  in  liquors 
to  be  drunk  upon  the  premises  where  sold ;  and  that  he  had  not  paid 
the  excise  tax  as  provided  by  article  2,  §  8,  of  the  Liquor  Tax  Law 
"upon  the  business  of  trafficking  in  liquors  to  be  drunk  upon  the  prem- 
ises where  sold."    The  Liquor  Law,  in  section  30,  provides : 

**It  shall  not  be  lawful  for  any  person  who  has  not  paid  a  tax  as  provided 
in  section  8  of  this  chapter  and  obtained  and  posted  the  liquor  tax  certificate 
as  provided  in  this  chapter  to  sell,  offer  or  expose  for  sale,  or  give  away 
liquors  in  any  quantity  less  than  five  wine  gallons  at  a  time;  nor,  without 
having  paid  such  tax  (as  provided  in  section  8,  subdivision  1),  and  com- 
plied with  the  provisions  of  this  chapter  to  sell  *  •  ♦  liquor  in  any 
quantity  whatever,  any  part  of  which  is  to  be  drunk  on  the  premises  of  such 
vendor.    •    •    • »» 

The  Legislature  obviously  intended  that  the  words  "such  tax"  meant 
the  tax  assessed  for  the  sale  of  liquor  "any  part  of  which  is  to  be  drunk 
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on  die  premises  of  the  vendor,"  and  such  trafiScking  in  violation  of 
the  last-quoted  section  is  thereby  declared  to  be  unlawful.  One  may 
violate  in  two  ways  under  section  30.  There  niay  be  a  sale  without 
any  license  at  all,  and  there  may  be  an  illegal  sale  of  liquor — ^that  is, 
where  it  is  sold  to  be  drunk  on  the  premises  where  the  sale  is  made, 
by  one  holding  a  license  under  subdivision  2  of  section  8.  Section 
36  of  the  Liquor  Tax  Law,  which  provides  the  penalties  for  the  vio- 
lation of  this  chapter,  in  subdivision  1  thereof,  reads  as  follows: 

*'Any  person  trafficking  in  Uquors,  *  •  *  who  shall  neglect  or  lefaae  to 
make  appUcatlon  for  a  liquor  tax  certificate,  or  give  the  bond,  or  pay  the  tax 
imposed  as  required  by  this  chapter,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  therefor  shall  be  punished  by  a  fine  of  not  less  than  two  hun- 
dred dollars  nor  more  than  twelve  hundred  dollars,  and  shall  also  be  imprison- 
ed in  a  county  JaU  or  penitentiary  for  a  term  of  not  less  than  thirty  days  or 
more  than  one  year." 

Subdivision  2  of  the  same  section  reads  that : 

"Any  person  •  •  •  who  shall  violate  any  of  the  provisions  of  section  8, 
•  •  •  or  •  •  ♦  30  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion therefor  shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars 
or  by  imprisonment  in  a  county  Jail  or  penitentiary  for  a  term  of  not  more  than 
one  year,  or  by  both  such  fine  and  imprisonment,  and  shall  forfeit  the  liquor 
tax  certificate  held  by  him  at  the  date  of  such  conviction,  and  be  deprived  of 
all  rights  and  privileges  thereunder,  and  of  any  right  to  a  rebate  of  any  por- 
tion of  the  tax  paid  thereon.    •    •    ♦ »» 

It  would  seem  that  this  mandatory  punishment  provided  in  subdivi- 
sion 1  of  section  36  would  be  applicable  to  the  case  at  bar,  were  it  not 
for  the  clause  in  subdivision  2  of  said  last-quoted  section,  which  pro- 
vides with  reference  to  the  punishment  mentioned  in  subdivision  2: 

"But  this  clause  does  not  apply  to  violations  of  section  30  of  this  chapter, 
by  a  person  not  holding  a  liquor  tax  certificate,  •  •  •  the  punishment  for 
which  is  provided  in  the  first  clause  of  this  section.** 

It  is  apparent  that  the  Legislature  regarded  the  trafficking  in  liquors 
without  a  license  of  any  kind,  in  violation  of  section  30,  as  a  more 
serious  offense  than  any  violation  of  the  Liquor  Tax  Law  committed 
by  a  licensed  person,  who  is  prohibited  from  trafficking  in  liquor  to 
be  drunk  where  sold,  and  that  a  sharp  distinction  between  such  un- 
licensed and  licensed  offenders  of  said  section  30  should  be  made  in 
the  character  of  the  punishment  provided.  The  former  sells  without 
any  authority,  and  in  the  case  of  the  latter  there  is  an  inhibition  against 
a  sale  of  liquor  to  be  drunk  on  the  premises.  This  clause  tmder  con- 
sideration seems  to  prohibit  the  punishment  being  imposed  in  accord- 
ance with  subdivision  2  of  section  36  for  a  violation  of  section  30  by 
a  person  not  holding  a  license;  that  is,  by  a  person  who  is  not  author- 
ized to  traffic  in  liquors  at  all.  There  can  be  no  question  that  the  de- 
fendant is  one  who  trafficks  lawfully  in  liquor,  when  it  is  sold  not  to 
be  drunk  on  the  premises.  For  that  purpose  he  has  a  license,  and 
when  he  allows  the  liquor  to  be  sold  and  drunk  on  his  premises,  then 
he  violates  the  law. 

Since  the  defendant  is  the  holder  of  a  liquor  tax  certificate,  I  have 
come  to  the  conclusion  that  the  punishment  laid  down  and  provided 
in  subdivision  1  of  section  36  cannot  be  legally  imposed  upon  the  de- 
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fendant,  but  that,  since  he  has  violated  the  provisions  of  section  8 
and  30,  he  shall  be  adjudged  guilty  of  a  misdemeanor  and  punished 
in  the  manner  prescribed  in  subdivision  2  of  section  36  of  the  said 
Liquor  Tax  Law.  The  Huffstater  Case,  supra,  does  not  apply  in  my 
opinion  to  the  case  at  bar,  inasmuch  as  there  was  no  allegation  in  the 
indictment  therein  that  the  liquor  in  that  case  was  sold  to  be  drunk 
on  the  premises.    In  fact,  Gilbert,  J.,  writing  for  the  court,  stated : 

"There  Is  no  averment  in  the  Indictment  that  the  plaintiff  in  error  violated 
that  prohibition." 

Such  an  averment  is  contained  in  the  information  now  before  the 
court,  and  the  proof  of  the  case  clearly  shows  that  the  defendant  vio- 
lated in  that  regard.  The  same  is  true  as  to  the  facts  charged  in  the 
indictment  and  the  proof  before  the  court  in  the  BufFum  Case,  supra. 

Since  the  allegations  in  the  first  count  of  the  information  are  deemed 
sufficient,  and  the  proof  in  the  case  has  sustained  the  charge,  the  de- 
fendant shall  be  adjudged  guilty  of  the  crime  charged  in  the  first  count 
of  the  information  herein,  and  the  judgment  of  this  court  shall  be 
made  to  fit  the  allegations  and  the  proof,  and  he  is,  accordingly,  fined 
the  sum  of  $25,  and  in  default  of  pa)rment  thereof  the  defendant 
shall  be  committed  to  the  City  Prison  for  the  term  of  10  days,  together 
with  such  forfeiture  of  his  certificate  as  is  made  and  provided  for  in 
such  case  by  the  statute.    All  concur. 


PEOPLE  V.  DAVIS. 
(Court  of  Special  Sessions,  New  York  CJonnty.    July,  1^15.) 

1.  Indictscent  and   Information   (®=9llO(3) — ^Ikfobmation — ^Acgkptance   of 

Secret  Commission — Criminal  Resfonsibilitt. 

I'eual  Law  (Consol.  Laws,  c.  40)  §  439,  prohibits  persons  from  offering, 
or  agents  or  servants  from  accepting,  commissions  on  purchases  made  by 
them  for  the  principal  or  master,  if  without  knowledge  of  the  principal  or 
master,  and  further  makes  such  acts  an  offense  regardless  of  the  princi- 
pal's knowledge,  if  done  by  or  with  an  authorized  purchasing  agent 
Held,  that  an  information  in  the  statutory  words  of  the  second  division 
is  sufficient,  although  it  fails  to  charge  the  principars  lack  of  knowledge. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  InformatioQ,  Cent  Dig. 
It  291-2d4;   Dec.  Dig.  48=»UO(3).] 

2.  CoNSTmrnoNAL  Law  «=s>250 — ^Bqual  Protection — Statutes  Eegulatino 

— Secret  Commissions. 

Such  act  is  not  unconstitutional,  as  singling  out  a  certain  class  of  citi- 
Eens  for  aggressive  discrimination. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §§  711- 
713 ;  Dec.  Dig.  «=>250.] 

3.  Constitutional  Law  ^=>89(1) — Obligation  of  Contracts — Statutes  Reg* 

ULATiNG — Secret  Commissions. 

Such  act  is  not  unconstitutional  as  curtailing  the  right  of  purchasing 
agents  to  contract 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §  157 ; 
Dec.  Dig.  <&»8{>(1).] 

■  i    I  ■         I     i  ■  ■     r  • 

^S9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  DlgesU  4k  Indexes 
160N.Y.S.— 49 
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4.  Masteb  and  Servant  ^=aQ42 — Sscbet  Ck)iocTssioNB. 

Such  act  is  based  on  public  policy  and  within  Hie  police  power. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i  1287; 
Dec.  Dig.  <@=>342.] 

Albert  Davis,  being  charged  with  a  misdemeanor,  demurred  to  the 
information.    Demurrer  disallowed. 
Argued  before  RUSSELL,  C.  J.,  and  COLLINS  and  O'KEEFE,  JJ. 

Charles  Albert  Perkins,  Dist.  Atty.,  of  New  York  City  (Floyd  H. 
Wilmot,  Deputy  Asst.  Dist.  Atty.,  and  Don.  C.  Buell,  Deputy  Asst.  Dist. 
Atty.,  all  of  New  York  City,  of  counsel),  for  the  People. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Moses  H.  Gross- 
man, of  New  York  City,  of  counsel),  for  defendant. 

RUSSELL,  C.  J.  The  information  charges  that,  on  the  21st  day  of 
April,  1914,  at  the  city  and  county  of  New  York,  in  violation  of  sec- 
tion 439  of  the  Penal  Law,  Albert  Davis,  the  defendant  in  the  above- 
entitled  action — 

**unlawfully  gave  and  offered  to  Sheridan  Gorton,  Jr.,  who  was  then  agent, 
employ^,  and  servant  of  the  association  called  R.  H.  Macy  &  Co.,  and  who  was 
then  authorized  to  procure  materials,  supplies  and  other  articles  by  contract 
for  his  said  principal  and  employer,  the  sum  of  $10  in  lawful  money  of  the 
United  States  of  America,  as  a  commission,  discount,  and  bonus  from  the 
said  defendant,  who  then  and  there  made  and  had  made  a  sale  of  certain 
sponges  to  the  said  association,  and  a  contract  for  the  sale  of  certain  sponges 
to  the  said  association,  and  furnished  the  said  sponges  to  the  said  associa- 
tion, against  the  form  of  the  statute  made  and  provided,  and  against  the 
peace  of  the  people  of  the  state  of  New  York  and  their  dignity." 

Section  439  of  the  Penal  Law  reads  as  follows : 

"Whoever  gives,  offers  or  promises  to  an  agent,  employ 6  or  servant,  any 
gift  or  gratuity  whatever,  without  the  knowledge  and  consent  of  the  princi- 
pal, employer  or  master  of  such  agent,  employ^  or  servant,  with  intent  to  in- 
fluence his  action  in  relation  to  his  principal's,  employer's  or  master's  busi- 
ness; or  an  agent,  employ^  or  servant  who  without  the  knowledge  and  eon- 
sent  of  his  principal,  employer  or  master,  requests  or  accepts  a  gift  or  gratui- 
ty or  a  promise  to  make  a  gift  or  to  do  an  act  beneficial  to  himself,  under  an 
agreement  or  with  an  understanding  that  he  shall  act  in  any  particular  man- 
ner to  his  principal's,  employer's  or  master's  business;  or  an  agent,  em- 
ploy^ or  servant,  who,  being  authorized  to  procure  materials,  suppUes  or 
other  articles  either  by  purchase  or  contract  for  his  principal,  employer  or 
master,  or  to  employ  service  or  labor  for  his  principal,  employer  or  master, 
receives  directly  or  indirectly,  for  himself  or  for  another,  a  commission,  dis- 
count or  bonus  from  the  person  who  makes  such  sale  or  contract,  or  furnishes 
such  materials,  supplies  or  other  articles,  or  from  a  person  who  renders 
such  service  or  labor;  and  any  person  who  gives  or  offers  such  an  agent, 
employ^  or  servant  such  commission,  discount  or  bonus  shall  be  guilty  of  a 
misdemeanor  and  shall  be  punished  by  a  fine  of  not  less  than  ten  dollars  nor 
more  than  five  hundred  dollars,  or  by  such  fine  and  by  imprisonment  for  not 
more  than  one  year." 

The  defendant  demurs  to  the  information,  upon  the  ground  that  it 
fails  to  state  facts  sufficient  to  constitute  a  crime,  and  urges  that  the 
last  clause  of  section  439  of  the  Penal  Law,  under  which  the  informa- 
tion in  this  case  was  drawn,  is  repugnant  to  article  1,  §  10,  of  the 
Constitution  of  the  United  States,  and  to  the  Fourteenth  Amendment 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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thereto,  and  is  therefore  null  and  void,  and  that  said  clause  is  like- 
wise repugnant  to  article  1,  §§  1  and  6,  of  the  Constitution  of  the  state 
of  New  York. 

[1-4]  Section  439  of  the  Penal  Law  is  divisible  into  two  parts.  The 
first  forbids  a  gratuity  to  an  employe  of  another  in  respect  to  his  work 
or  employment  under  certain  conditions,  "without  the  knowledge  and 
consent  of  the  employers."  With  this  part  of  the  statute  we  have 
nothing  to  do.  The  information  was  drawn  under  the  wording  of  the 
second  division,  follows  the  words  of  the  statute,  and  is  therefore 
sufficient.  People  v.  King,  110  N.  Y.  418,  18  N.  E.  245,  1  L.  R.  A. 
293,  6  Am.  St.  Rep.  389. 

The  second  division  of  the  statute  flatly  forbids  a  purchasing 
agent  from  receivingf  from  a  seller  a  commission  on  a  sale  made 
through  the  purchasmg  agent  acting  on  behalf  of  his  employer,  and 
likewise  unqualifiedly  forbids  such  seller's  giving  or  offering  such  com- 
mission to  such  purchasing  agent.  The  matter  of  knowledge  or  con- 
sent of  the  employer  is  eliminated  from  the  transaction,  is  not  alleged 
in  the  information,  and  needs  not  be  proved  by  the  people. 

The  defendant's  counsel  urges  that  the  statute  in  question  is  obnox- 
ious to  both  the  state  and  federal  Constitutions,  and  is  unconstitutional, 
in  that :  (1)  It  has  singled  out  for  an  aggressive  discrimination  a  cer- 
tain class  of  citizens,  viz.,  purchasing  agents ;  (2)  it  curtails  their  right 
to  contract  and  the  right  to  contract  of  persons  dealing  with  them  and 
of  their  employers;  and  (3)  no  sufhcient  justification  in  the  health, 
morals,  or  welfare  of  the  community  is  discernible  to  justify  the  con- 
sequences imposed  by  the  statute. 

Article  1,  §  10,  of  the  Constitution  of  the  United  States  reads: 

"No  state  shall  •  ♦  *  pass  any  ♦  •  •  law  impairing  the  obligation 
of  contracts." 

The  Fourteenth  Amendment  thereto  reads  in  part : 

''No  state  shall  make  or  enforce  any  law  which  shaU  abridge  the  priyileges 
or  immunities  of  citizens  of  the  United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of  law ;  nor  deny 
to  any  person  within  its  Jurisdiction  the  equal  protection  of  the  laws." 

Article  1,  §  1,  of  the  Constitution  of  the  State  of  New  York  pro- 
vides as  follows: 

"No  member  of  this  state  shall  be  disfranchised,  or  deprived  of  any  of 
the  rights  or  privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of 
the  land,  or  the  judgment  of  his  peers." 

And  section  6  of  the  same  article  reads : 

"No  person  shall  be  *  ♦  ♦  deprived  of  life,  liberty  or  property  without 
due  process  of  law;  nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation." 

Every  presumption  is  in  favor  of  the  validity  of  a  statutory  enact- 
ment. 

"The  question  whether  the  act  under  consideration  is  a  valid  exercise  of 
legislative  power  is  to  be  determined  solely  by  reference  to  constitutional  re- 
straints and  prohibitions.  *  *  *  No  law  can  be  pronounced  invalid,  for 
the  reason  simply  that  it  violates  our  notions  of  justice,  is  oppressive  and 
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unfair  in  its  operation,  or  because,  In  the  opinion  of  some  or  all  of  the  citi- 
zens of  the  state,  it  is  not  justified  by  public  necessity,  or  designed  to  promote 
the  public  welfare.  •  ♦  •  The  remedy  for  unjust  or  unwise  legislation, 
not  obnoxious  to  constitutional  objections,  is  to  be  found  in  a  change  by  the 
people  of  their  representatives,  according  to  the  methods  provided  by  the 
Constitution."    Bertholf  v.  O'Reilly,  74  N.  Y.  609,  30  Am.  Rep.  823. 

"We  cannot  overturn  a  statute  because  we  do  not  like  it,  for  our  likes  and 
dislikes  affect  us  as  citizens,  not  as  judges."  Wright  v.  Hart,  182  N.  Y.  330. 
853,  75  N.  B.  404.  2  L.  R.  A.  (N.  S.)  838,  3  Ann.  Gas.  263. 

''It  is  not  a  good  objection  to  a  statute  prohibiting  a  particular  act  and 
maMng  its  commission  a  public  offense  that  the  prohibited  act  was  before 
the  statute  lawful  or  even  innocent.  *  ♦  *  It  is  the  province  of  the  Leg- 
islature to  determine  in  the  Interest  of  the  public  what  shall  be  permitted  or 
forbidden,  and  the  statutes  contain  very  many  instcmces  of  acts  prohibited,  the 
criminality  of  which  consists  solely  in  the  fact  that  they  are  prohibited,  and 
not  at  all  in  their  intrinsic  quaUty."  People  v.  West.  106  N.  Y.  293,  12  N.  E. 
610,  60  Am.  Rep.  452. 

In  the  case  of  People  v.  Charles  Schweinler  Press,  214  N.  Y.  395, 
108  N.  E.  639,  in  which  that  portion  of  the  Labor  Law  (Consol.  Laws, 
c.  3l)  which  provides  that  no  woman  shall  be  employed  or  permitted 
to  work  in  any  factory  in  this  state  before  6  o'clock  in  the  morning 
or  after  10  o'clock  in  the  evening  of  any  day  was  held  to  be  constitu- 
tional, Hiscock,  J.,  says : 

"In  considering  legislation  adopted  for  such  a  purpose,  we  must  start  out 
with  the  presumption  that  it  is  constitutional  and  valid.  People  ex  rel.  Kemm- 
ler  V.  Durston,  110  N.  Y.  569,  577  [24  N.  E.  6.  7  L.  R.  A.  716,  16  Am.  St.  Rep. 
859].  If  the  statute  upon  its  face  appears  to  be  reasonable  and  Just  and  ap- 
propriate, and  we  can  fairly  believe  that  its  natural  consequences  will  be  in 
the  direction  of  betterment  of  public  health  and  welfare,  and  therefore  Uiat 
it  is  one  which  the  state  for  its  protection  and  advantage  may  enact  and  en- 
force, it  will  be  the  duty  of  the  courts  to  pronounce  it  constitutional,  even 
though  they  should  doubt  its  wisdom.  People  v.  Klinck  Packing  Ck>^  214  N. 
Y.  121  [108  N.  E.  278] ;  Holden  v.  Hardy,  169  U.  S.  366,  395  [18  Sup.  Ct.  383, 
42  L.  Ed.  780].  Or,  to  state  the  rule  in  a  converse  form,  before  we  can  pro- 
nounce such  a  statute  as  that  now  before  us  unconstitutional,  we  must  be 
able  to  see  either  that  there  is  no  real,  substantial  evil  of  public  Interest  to 
be  guarded  against,  or  that  there  is  no  reasonable  relation  between  the  evil 
and  the  purported  cure  or  prevention  offered  by  the  statute.  Booth  v.  Illinois, 
184  U.  S.  425  [22  Sup.  Ct  425,  46  L.  Ed.  623] ;  Chicago,  B.  &  a  B.  R.  ▼. 
McGuire.  219  U.  S.  549  [31  Sup.  Ct  259,  65  L.  Ed.  328]." 

Counsel  for  the  defendant  argues  that  the  statute  upon  which  the 
information  in  the  case  at  bar  is  based  is  unconstitutional,  because  it 
has  singled  out  for  an  aggressive  discrimination  a  certain  class  of 
citizens,  viz.,  purchasing  agents.  He  claims  that  this  is  class  legisla- 
tion. In  the  case  of  Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  357, 
28  L.  Ed.  923,  Mr.  Justice  Field  writes  at  lengtii  on  this  subject.  He 
says : 

"The  Fourteenth  Amendment,  in  declaring  that  no  state  'shall  deprive  any 
person  of  Ufe,  liberty,  or  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws,'  un- 
doubtedly intended,  not  only  that  there  should  be  no  arbitrary  deprivation 
of  life  or  liberty,  or  arbitrary  spoliation  of  property,  but  that  equal  protec- 
tion and  security  should  be  given  to  all  under  like  circumstances  in  the  en- 
joyment of  their  personal  and  civil  rights ;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  acquire  and  enjoy  property ;  that  they 
should  have  like  access  to  the  courts  of  the  country  for  the  protection  ot 
their  persons  and  property,  the  prevention  and  redress  of  wrongs,  and  the 
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enforcement  of  contracts;  that  no  impediment  should  be  Interposed  to  the 
pursuits  of  any  one,  except  as  applied  to  the  same  pursuits  by  others  under 
like  circumstances ;  that  no  greater  burdens  should  be  laid  upon  one  than  are 
laid  upon  others  in  the  same  calling  and  condition;  and  that  in  the  ad- 
ministration of  criminal  justice  no  different  or  higher  punishment  should  be 
imposed  upon  one  than  such  as  is  prescribed  to  all  for  like  olfenses. 
*  *  *  Though,  in  many  respects,  necessarily  special  in  their  character, 
they  do  not  furnish  Just  ground  of  complaint,  if  they  operate  alike  upon  all 
persons  and  property  under  the  same  circumstances  and  conditions.  Class 
legislation,  discriminating  against  some  and  favoring  others,  is  prohibited; 
but  legislation  which,  in  carrying  out  a  public  purpose,  is  limited  in  its  appli- 
cation, if  within  the  sphere  of  its  operation  it  affects  alike  all  persons  simi- 
larly situated,  is  not  within  the  amendment." 

In  the  second  place  the  defendant's  counsel  urges  that  the  statute 
in  question  is  unconstitutional,  because  it  curtails  the  right  of  purchas- 
ing agents  or  those  employing  labor  for  their  employers  to  contract, 
and  also  the  right  to  contract  of  persons  dealing  with  them  and  of 
their  employers.  The  doctrine  is  now  definitely  established  that  the 
constitutional  right  to  liberty  includes  freedom  to  pursue  any  trade 
or  calling  and  to  make  contracts  not  injiU"ious  to  public  policy.  The 
rule  of  law  is  not  limited  to  freedom  from  corporal  restraint.  As  early 
as  1867  Baron  Bramwell,  upon  the  trial  of  an  indictment  for  picket- 
ing, said: 

"Oberty  was  not  liberty  of  the  body  only.  It  was  always  a  liberty  of  the 
mind  and  will ;  and  the  liberty  of  a  man's  mind  and  will  to  say  how  he  should 
bestow  himself  and  his  means,  his  talents  and  his  industry,  was  as  much  a 
subject  of  the  law's  protection  as  was  that  of  his  body."  Reglna  y.  Druitt,  10 
Cox,  Cr.  Cas.  602,  600. 

Thirty  years  later,  in  1897,  the  Supreme  Court  of  the  United  States 
announced  the  same  doctrine  in  the  now  famous  case  of  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  17  Sup.  Ct.  427,  41  L.  Ed.  832.  Mr.  Jus- 
tice Peckham,  writing  for  a  unanimous  court,  said  in  part : 

"The  Uberty  mentioned  in  that  amendment  [to  the  Constitution  of  the 
Union]  means  not  only  the  right  of  a  citizen  to  be  free  from  the  mere  phy- 
sical restraint  of  his  person  as  by  incarceration^  but  the  term  is  deemed  to 
embrace  the  right  of  the  citizen  to  be  free  in  the  enjoyment  of  all  of  his 
faculties,  to  be  free  to  use  them  in  all  lawful  ways,  to  live  and  work  where 
he  will,  to  earn  his  liyellhood  by  any  lawful  calling,  to  pursue  any  Uvellhood 
or  avocation,  and  for  that  purpose  to  enter  into  all  contracts  which  may  be 
proper,  necessary,  and  essential  to  his  carrying  out  to  a  successful  conclu- 
sion the  purposes  above  mentioned.  ♦  ♦  ♦  This,"  he  continues,  "does  not 
interfere  in  any  way  with  the  acknowledged  right  of  the  state  to  enact  such 
legislation  in  the  legitimate  exercise  of  its  police  or  other  powers  as  to  it 
may  seem  proper." 

The  courts  of  New  York  have  now  definitely  established  and  en- 
forced the  rule  that  the  constitutional  right  to  liberty  includes  liberty 
to  pursue  a  trade  and  to  make  contracts  not  injurious  to  public  pol- 
icy, instead  of  being  confined  to  freedom  from  corporal  restraint. 
Matter  of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  People  v.  Marx, 
99  N.  Y.  377,  2  N.  E.  29,  52  Am.  Rep.  34;  People  ex  rel.  Tyroler  v. 
Warden,  157  N.  Y.  116,  51  N.  E.  1006,  43  L.  R.  A.  264,  68  Am.  St. 
Rep.  763. 
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Historically  it  is  doubtless  true  that  the  framers  of  the  Constitution 
never  intended  to  include  liberty  of  contract  in  the  general  guaranty 
of  liberty  inherited  from  Magna  Charta. 

"The  right  of  personal  security,'**  says  Blackstone,  "consists  In  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body,  his  health 
and  his  reputation.  ♦  ♦  ♦  This  personal  liberty  consists  in  the  power  of 
locomotion,  of  changing  situation,  or  moving  one's  person  whatsoever  place 
one's  own  inclination  may  direct,  without  imprisonment,  or  restraint  unless 
by  due  process  of  law.'*    4  Bl.  Comm.  p.  424. 

The  Great  Charter  confines  this  notion  of  liberty  to  bodily  liberty 
alone.  The  proceedings  of  the  early  constitutional  conventions  and  all 
the  debates  in  Congress  contain  no  suggestion  that  liberty  was  other- 
wise conceived  than  as  freedom  from  corporal  constraint.  Only  im- 
prisonment and  slavery  were  intended  to  be  prohibited. 

The  decision  in  the  AUgeyer  Case  is  in  line  with  the  current  of 
modem  thought,  and  is  a  step  in  advance  in  the  progress  of  the  courts 
toward  a  general  superintendence  of  the  legislative  department  of 
government.  But  the  constitutional  protection  of  liberty  of  contract 
does  not  prevent  the  exercise  by  the  states  of  their  police  power.  This 
police  power  of  the  states  permits  the  regulation  of  contracts,  and  in 
some  cases  the  prohibition  of  acts  that  endanger  the  public  morals, 
and  also  such  as  present  unusual  danger  of  fraud  and  imposition. 

The  Legislature  has  full  power  to  prevent  fraud  by  regulating  sales. 
This  includes  the  power  to  regulate  weights  and  measures.  House  v. 
Mayes,  219  U.  S.  270,  31  Sup:  Ct.  234,  55  L.  Ed.  213.  Banking  and 
insurance  may  similarly  be  controlled  by  legislation.  Shallenberger 
v.  First  State  Bank,  219  U.  S.  114,  31  Sup.  Ct.  189,  55  L.  Ed.  117; 
German  Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  307,  31  Sup.  Ct.  246,  55 
L.  Ed.  229.  Every  act  of  legislation  has  the  support  of  the  presump- 
tion that  it  has  been  enacted  in  the  interest  of  the  public.  The  burden 
of  proof  is  on  him  who  attacks  the  validity  of  a  statute,  and  he  must 
demonstrate  that  the  statute  conflicts  with  some  constitutional  restraint, 
or  that  the  public  welfare  is  not  subserved  by  the  legislation.  In  the 
first  instance  the  Legislature  is  the  judge  of  what  is  necessary  for  the 
public  welfare,  and  there  is  but  a  limited  judicial  review  of  its  judg- 
ment. Erie  R.  R.  Co.  v.  William,  233  U.  S.  685,  34  Sup.  Ct.  761,  58 
L.  Ed.  1155. 

Without  doubt  the  government  has  the  power  to  restrain  some  in- 
dividuals from  making  all  contracts  and  also  to  prevent  all  individu- 
als from  making  some  contracts.  No  one  may  enter  into  a  contract 
which  contravenes  public  policy.  The  possession  of  this  power  by 
the  government  does  not  conflict  with  the  proposition  that,  generally 
speaking,  every  citizen  may  freely  contract  for  the  price  of  his  labor, 
services,  or  property.  Frisbie  v.  United  States,  157  U.  S.  160,  15 
Sup.  Ct.  586,  39  L.  Ed.  657.  In  his  opinion  in  the  case  of  Chicago, 
B.  &  Q.  R.  R.  V.  McGuire,  219  U.  S.  549,  31  Sup.  Ct.  259,  55  L.  Ed. 
328,  Mr.  Justice  Hughes  says : 

''Freedom  of  contract  Is  a  qualified  and  not  an  absolute  right.  There  Is  no 
absolute  freedom  to  do  as  one  wills  or  to  contract  as  one  chooses.  The  guar* 
anty  of  liberty  does  not  withdraw  from  legislative  supervision  that  wide  de- 
partment of  activity  which  consists  of  the  making  of  contracts,  or  deny  to 
government  the  power  to  provide  restrictive  safeguards.    liberty  implies  the 
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absence  of  arbitrary  restraint,  not  inunnnity  from  reasonable  regulations  and 
prohibitions  Imposed  In  the  interests  of  the  community." 

In  the  recent  case  of  Atlantic  Coast  Line  v.  Riverside  Mills,  219 
U.  S.  186,  31  Sup.  Ct.  164,  55  L.  Ed.  167,  31  L.  R.  A:  (N.  S.)  7,  Mr. 
Justice  Lurton,  says : 

"It  is  obvious,  from  the  many  decisions  of  this  court,  that  there  Is  no 
such  thing  as  absolute  freedom  of  contract  Contracts  which  contravene  pub- 
lic policy  cannot  be  lawfully  made  at  all,  and  the  power  to  make  contracts 
may  In  all  cases  be  regulated  as  to  form,  evidence,  and  vaUdity  as  to  third 
persons.  The  power  of  government  extends  to  the  denial  of  liberty  of  con- 
tract to  the  extent  of  forbidding  or  regulating  every  contract  which  Is  rea- 
sonably calculated  to  injuriously  affect  the  public  Interests." 

There  are  many  regulations  respecting  the  pursuit  of  a  lawful  trade 
or  business.  The  state  in  the  exercise  of  its  police  power  has  the 
right  to  determine  what  these  regulations  shall  be,  and  federal  inter- 
ference is  not  warranted  unless  these  regulations  are  utterly  unreason- 
able, and  arbitrarily  injure  or  destroy  personal  and  property  rights  of 
citizens  without  due  process  of  law.  Gundling  v.  Chicago,  177  U.  S. 
183,  20  Sup.  Ct.  633,  44  L.  Ed.  725. 

The  statute  in  question  in  no  sense  prohibits  contracts  from  being 
made  for  the  sale  of  goods.  It  only  prohibits  agents  from  consider- 
ing their  own  personal  welfare,  and  from  making  contracts  which  are 
favorable  to  themselves  regardless  of  the  fact  that  such  contracts  are 
not  favorable  to  their  employers.  It  lets  in  the  personal  element  of 
the  agent.  His  judgment  is  likely  to  be  biased  by  the  thought  of  the 
profit  which  may  come  to  him.  He  thinks  first  of  himself  and  sec- 
ondly of  his  principal. 

In  the  third  place,  the  counsel  for  the  defendant  urges  that  the  stat- 
ute in  question  is  unconstitutional,  in  that  no  sufficient  justification  in 
the  health,  morals,  or  welfare  of  the  community  is  discoverable  to 
justify  the  wrongful  consequences  imposed  by  the  statute.  In  Hearn 
v.  Schuchman,  150  App.  Div.  476,  135  N.  Y.  Supp.  52,  there  was  an 
agreement  between  the  plaintiff's  employes  and  the  defendant,  with 
intent  to  defraud  the  plaintiff,  that  the  plaintiff's  employes  would  give 
orders  to  the  defendant  to  furnish  unnecessary  supplies  and  material, 
and  to  do  unnecessary  work  and  labor  for  the  plaintiff,  and  to  charge 
excessive  and  extravagant  prices  for  such  materials  and  supplies  and 
for  such  work,  labor,  and  services,  and  to  furnish  defective  and  faulty 
labor  and  services  for  the  plaintiff  below  the  grade  and  quality  of  the 
supplies,  materials,  labor,  and  services  desired  and  required  by  the 
plaintiff,  and  to  make  false  charges  against  the  plaintiffs  for  supplies 
and  materials  never  furnished,  and  for  labor  and  services  never  per- 
formed, and  in  divers  other  ways  to  cheat  and  defraud  the  plaintiffs. 
In  this  case  all  such  acts  agreed  upon  were  actually  done. 

By  a  study  of  the  facts  of  the  above  case,  it  can  readily  be  seen 
what  dangerous  practices  would  be  likely  to  result  in  case  the  stat- 
ute now  in  question  should  be  declared  to  be  unconstitutional.  In  the 
famous  Bakers'  Case  (Lochner  v.  New  York,  198  U.  S.  45,  25  Sup. 
Ct.  539,  49  L.  Ed.  937,  3  Ann.  Cas.  1133)  the  employe  was  to  fur- 
nisb  legitimate  labor.     He  was  to  work  longer  hours  and  receive 
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greater  pay.  His  employer  would  be  benefited  by  the  number  of  hours 
the  employe  worked.  In  the  case  at  bar  the  action  of  the  buyer  was 
not  in  the  interests  of  his  employer.  His  action  was  in  his  own  inter- 
est, coupled  wkh  that  of  the  vendor.  At  all  times  an  agent  should 
subordinate  his  own  personal  interests  to  those  of  his  principal.  In 
the  Bakers'  Case  the  matter  was  between  the  employer  and  employe 
only;  in  the  case  at  bar  it  was  between  the  employe  and  an  outside - 
party,  namely  the  vendor.  In  the  Lochner  Case  the  court  decided 
that  the  statute  forbidding  bakers  to  work  more  than  60  hours  in  a 
week  or  10  hours  a  day  was  unconstitutional,  and  said  in  part: 

"The  trade  of  a  baker,  in  and  of  itself,  is  not  an  anhealtliy  one  to  that  de- 
gree which  would  authorize  the  Legislature  to  interfere  with  the  right  to 
labor,  and  with  the  right  of  free  contract  on  the  part  of  the  individual,  either 
as  employer  or  employ^.  *  *  *  It  might  be  safely  affirmed  that  almost  all 
occupations  more  or  less  affect  the  health.  There  must  be  more  than  the 
mere  fact  of  the  possible  existence  of  some  small  amount  of  unhealthiness  to 
warrant  legislative  interference  with  liberty.  It  is  unfortunately  true  that 
labor,  even  in  any  department,  may  possibly  carry  with  it  the  seeds  of  un- 
healthiness. It  seems  to  us  that  the  real  object  and  purpose  were  simply  to 
regulate  the  hours  of  labor  between  the  master  and  his  employ^  (all  being 
men,  sui  juris)  in  a  private  business,  not  dangerous  in  any  degree  •  *  • 
to  the  health  of  the  employes.  Under  such  circumstances  the  freedom  of 
master  and  employ^  to  contract  with  each  other  in  relation  to  their  employ- 
ment, and  in  defining  the  same,  cannot  be  prohibited  or  interfered  with, 
without  violating  the  federal  Constitution." 

The  significance  of  section  439  of  the  Penal  Law,  taken  as  a  whole, 
is  this,  namely,  that  secret  commissions  are  to  be  condemned  because 
they  prompt  a  servant  to  betray  his  master,  and  thus  prejudice  the 
master's  interests  in  consideration  of  pay  received  from  others.  Ob- 
viously the  gravamen  of  this  charge  lies  in  the  secrecy  of  such  trans- 
actions. The  master  believes,  and  has  reason  to  believe,  that  he  is 
being  served  without  stint  or  qualification  by  his  employe,  who  is  de- 
voting the  full  measure  of  his  time  and  attention  without  diminution 
to  his  employer's  interests  exclusively.  The  evil  aimed  at  is  in  the 
service  of  two  masters,  whose  interests  are  necessarily  and  forever 
antagonistic. 

But  if  the  bonus  or  commission  paid  to  another's  agent  is  fully 
known  to  the  employer  of  such  agent,  how  can  we  say  that  this  is 
a  secret  commission,  and  that  the  employer  has  been  dealt  with  treach- 
erously and  betrayed?  Much  of  the  world's  business  has  been  in  the 
course  of  years  adjusted  to  conditions  which  involve,  and  even  neces- 
sitate, the  giving  of  tips,  so  called.  The  tips  to  barbers,  to  stewards 
on  ocean  steamships,  to  waiters  in  hotels  and  restaurants,  and  to 
porters  on  parlor  cars  are  within  the  knowledge  of  all  who  have  the 
least  familiarity  with  these  branches  of  business.  No  one  can  success- 
fully contend  that  there  is  any  fraud  or  deception  lurking  in  these 
transactions,  or  that  anybody  is  injured,  whether  the  employer,  or 
employe,  or  the  customer.  When  these  so-called  gratuities  are  defi- 
nitely contemplated  from  the  beginning,  and  are  regarded  as  a  neces- 
sary and  inevitable  feature  of  certain  business  transactions,  and  made 
so  by  a  custom  which  has  almost  ripened  into  law,  such  business  as  a 
whole  becomes  firmly  adjusted  to  the  giving  and  receiving  of  such 
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gratuities.  After  such  adjustment  has  been  finally  fixed,  the  repudia- 
tion by  the  customer  of  his  so-called  duty  to  pay  a  bonus  injures  no- 
body except  the  employe,  who  may  well  be  regarded  as  having  taken 
this  chance  of  repudiation  through  his  own  dioice;  surely  the  em- 
ployer is  neither  deceived  nor  injured,  and  the  customer  gets  his  goods 
or  the  services  rendered  at  less  than  their  fair  cost. 

Now,  none  of  the  foregoing  transactions  are  within  the  purview  of 
this  statute.  No  knowledge  or  consent  on  the  part  of  the  principal  is 
mentioned  in  the  clauses  of  the  statute  now  under  discussion;  and 
we  find  the  said  statute  applying  specifically  to  two  cases  only,  namely, 
the  purdiasing  of  material  through  a  purchasing  agents  and  the  em- 
ployment of  labor  secured  through  the  services  of  an  agent.  The 
statute  is  zealous  to  banish  the  very  appearance  of  evil,  and  requires 
of  such  an  agent  complete  and  unswerving  devotion  to  his  one  master. 
Business  experience  demonstrates  the  necessity  for  such  a  statutory 
bulwark  of  fidelity.  Without  such  a  statute,  tmder  the  fierce  competi- 
tion of  modem  life,  purchasing  agents  and  agents  to  employ  labor  can 
be  lured  all  too  readily  into  the  service  of  hopelessly  conflicting  in- 
terests. Nor  is  this  a  mere  matter  of  metaphysical  speculation.  Ad- 
judications like  Heam  v.  Schuchman,  supra,  illustrate  all  too  clearly 
the  need  of  such  a  statutory  safeguard.  Sound  public  policy,  com- 
mercial honor,  and  the  good  faith  of  fiduciaries  and  trusted  employes 
imperatively  demand  some  such  measure  in  the  written  law. 

The  statute  in  the  case  at  bar  divests  no  property  and  harms  no 
vested  right.  It  is  not  in  any  sense  class  legislation,  because  it  applies 
generally  to  all  workers  in  a  certain  definite  occupation.  Such  customs 
of  trade  as  are  denounced  by  this  statute  are  demoralizing  to  society. 
Acts  harmful  to  morals  are  not,  as  contended  by  defendant,  limited 
to  sexual  impurity  and  obscene  publications.  Bribery  of  purchasing 
agents  is  incompatible  with  commercial  honor.  A  bonus  or  com- 
mission, secretly  given,  is  nothing  short  of  a  bribe  to  betray  one's 
employer.  The  only  possible  object  of  this  bad  custom  is  to  take 
money  from  the  principal  and  give  it  to  his  agent.  No  lawful  business 
is  forbidden  by  this  act.  No  one  is  compelled  by  law  to  become  a 
purchasing  agent,  and  there  is  no  limit  set  by  statute  to  the  commis- 
sions that  can  be  received. 

This  discussion  has  been  prolonged,  because,  so  far  as  known,  the 
courts  have  not  passed  upon  the  exact  question  raised  in  this  case. 
We  conclude  that  section  439  of  the  Penal  Law  is  constitutional.  It 
is  not  class  legislation,  and  restricts  no  right  of  contract.  The  in- 
formation is  sufficient,  and  states  a  good  cause  of  action.  As  lack  of 
knowledge  on  the  part  of  the  principal  is  not  a  necessary  element  of 
the  crime,  it  need  not  be  alleged  or  proved,  and  is  no  defense  to  the 
information. 

It  follows  that  the  demurrer  should  be  disallowed. 

COLLINS  and  O'KEEFE,  JJ.,  concur  in  the  result. 


Digitized  by 


GooQle 


778  leO  N£W  YORK  8UPPLEMBNT  (Suf.  Ct 

(95  Misc.  Bep.  421) 

In  re  LOWEN'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.     May,  1916.) 

1.  EXECXTTOBS   AND   ADMINISTRA.TOBS   ^=»85(6) — ^DlSCOVEBY   OF   PbOPEBTY — PbO- 

GSEDiNGS — Statute. 

In  a  proceeding  under  Code  Otv,  Proc  §§  2OT5,  2676,  to  discover  prop- 
erty withheld,  where  the  answer  did  not  allege  title  to  or  the  right  of 
possession  of  any  property  involved  in  the  inquiry,  the  matter  should  be  as 
it  would  have  been  under  the  original  sections  before  the  amendments  of 
1914,  treated  as  an  inquisition  only;  the  statute  being  intended  mere- 
ly as  a  summary  means  to  discover  property  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  U  323,  854;   Dec.  Dig.  <d=»85(6).] 

2.  EXEOUTOBS  AND  ADMINZSTBATOBS  ^3»85(8) — ^DZSCOVEBT   OF  PBOFEBTT — ^PbO- 

cssDiNQS — Statute. 

In  such  case,  as  the  statute  is  intended  to  provide  only  a  summaty 
means  of  discovery,  delivery  of  the  property  cannot  be  directed,  unless  it 
conclusively  appears  as  a  matter  of  law  that  the  claim  of  title  by  the 
defendant  is  unfounded. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent. 
Dig.  {{  323,  357,  358;    Dec  Dig.  «=>85(8).] 

3.  EXECUTOBS    AND    ADMINISTBATOBS    ^=>5Q — ^DlBCOVEBT    OF    PBOPEBTT— PBO- 

CEEDINGS — ^STATUTE. 

In  summary  proceedings  under  Ck>de  Civ.  Proc.  §§  2675,  2676,  to  dis- 
cover concealed  assets,  corporate  stock  transferred  by  deceased  to  his 
wife  more  than  a  year  before  his  death,  and  transferred  to  her  on  the 
books  of  the  company,  cannot  be  treated  as  assets  of  deceased ;  the  as- 
signment by  deceased  of  his  certificate  having  been  acknowledged. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {  308 ;    Dec.  Dig.  <S=»56.] 

4.  EXECUTOBS  AND  Aduinistbatobs  «=»85(1) — Discovebt  of  Pbopebtt — ^Pbo- 

oeedinos — Statute. 

In  such  proceeding  a  debt  due  the  estate  cannot  be  collected,  nor  can 
an  accounting  be  required;  therefore  defendant  cannot  be  required  to 
account  for  moneys  received  by  her  from  checks  signed  by  deceased,  It 
being  her  claim  that  the  moneys  were  used  in  discharging  debts  or  obli- 
gations for  which  the  deceased  was  liable. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  i§  323,  339^^1;    Dec.  Dig.  <S=»85(1).] 

5.  EXECUTOBS  and  Adminisiuatobs  «=>85(8) — ^DiBOovBBT  OF  Pbopebtt — Pbo- 

CEEDINGS— Statute. 

Where  defendant  had  possession  of  a  check  book  of  deceased,  which 
she  claimed  contained  entries  showing  deceased  to  be  indebted  to  her, 
the  check  book  will  be  ordered  impounded  with  the  clerk  of  the  court 
rather  than  delivered  to  deceased's  executors,  though  they  desired  to 
examine  entries  in  the  book  to  determine  their  genuineness. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  323,  357,  358;   Dec.  Dig.  «=>85(8).] 

In  the  matter  of  the  estate  of  Charles  Lowen,  deceased.  Proceed- 
ing by  executor  under  Code  Civ.  Proc.  §§  2675,  2676,  for  the  discov- 
ery of  property  claimed  to  be  withheld.  Dismissed  as  to  all  items 
of  property  save  one,  which  was  ordered  impounded  with  the  clerk 
of  the  court. 

Norbert  Blank,  of  New  York  City,  for  petitioner. 
Caldwell  &  Murphy,  of  New  York  City,  for  respondent. 

^s>For  other  casM  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  DlseeU  ft  Indexes 
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SCHULZ,  S.  This  proceeding  was  brought  by  one  of  the  executors 
of  the  last  will  and  testament  of  the  deceased  pursuant  to  the  pro- 
visions of  sections  2675  and  2676  of  the  Code  of  Civil  Procedure. 

[  1  ]  The  petitioner  states  in  effect  that  he  believes  that  the  respondent 
is  concealing  bonds  and  certificates  of  shares  of  the  capital  stock  of 
certain  corporations,  unknown  to  him,  which  belong  to  the  estate,  so 
that  they  cannot  be  inventoried  or  appraised.  No  other  property  of 
the  estate  is  claimed,  in  the  petition,  to  be  withheld  by  the  respondent. 
The  respondent  interposes  an  answer  in  which  she  denies  the  nia- 
terial  allegations  contained  in  the  petition  and  the  supporting  affidavits. 

The  answer  does  not  allege  tide  to,  or  the  right  to  possession  of, 
any  property  involved  in  the  inquiry;  hence  the  matter  proceeded 
before  me,  not  as  a  trial,  but  as  an  examination  only.  Code  Civ.  Proc. 
§  2676;  note  to  this  section  in  Report  of  Revision  Commission  Trans- 
mitted to  Legislature  February  9,  1914,  p.  203. 

The  two  sections  under  which  proceedings  of  this  character  are 
now  brought  are  a  modification  of  sections  2707  to  2710  of  the  Code 
of  Civil  Procedure  as  it  was  prior  to  the  revision  (Laws  of  1914,  c. 
443).  Under  these  sections,  if  the  witness  admitted  having  control 
of  the  property,  but  the  facts  as  to  the  petitioner's  right  were  in  dis- 
pute, the  proceeding  came  to  an  end,  unless  the  parties  consented  to 
its  determination  by  the  surrogate,  in  which  event  it  was  so  determined. 
If  in  the  course  of  the  proceedings  it  became  evident  that  a  question 
of  title  was  involved,  the  same  could  not  be  adjudicated  without  the 
consent  of  the  parties.  By  the  revision  hereinbefore  referred  to,  the 
power  of  the  surrogate  in  these  proceedings  was  Enlarged,  so  that, 
if  the  answer  alleged  title  to  or  the  right  to  the  possession  of  any 
property  involved  in  the  inquiry,  the  issue  thus  raised  could  be  heard 
and  determined  by  the  surrogate  and  a  decree  made  accordingly.  Code 
Civ.  Proc.  §  2676.  Where  no  such  all^^ation  was  contained  in  the 
answer,  however,  the  matter  proceeded  as  an  inquisition,  practically 
as  it  would  have  under  the  old  practice  when  no  stipulation  such  as 
has  been  referred  to  was  filed;  hence  the  decisions  rendered  while 
the  former  sections  of  the  Code  were  in  force  are  still  precedents  to 
be  considered  on  this  application. 

[2]  It  has  been  repeatedly  held  that  the  object  of  the  statute  was 
to  provide  a  summary  means  of  discovery,  and  in  case  of  a  mere 
naked  possession  of  decedent's  property  to  compel  delivery  to  the 
legal  representative.  Matter  of  Knittel,  5  Dem.  371;  Matter  of 
Stewart,  77  Hun,  564,  28  N.  Y.  Supp.  1048 ;  citing  Matter  of  Cunard, 
27  N.  Y.  St.  Rep.  128,  7  N.  Y.  Supp.  553;  Matter  of  White,  \\9 
App.  Div.  140,  103  N.  Y.  Supp.  868.  The  delivery  of  the  property 
concerning  which  inquiry  is  had  cannot  be  directed,  unless  it  con- 
clusively appears  as  a  matter  of  law  that  the  claim  of  title  by  the 
respondent  is  not  well  founded.  Matter  of  Gick,  113  App.  Div.  16, 
98  N.  Y.  Supp.  961.  It  seems  to  me  to  be  obvious  that  the  power  of 
the  surrogate  to  direct  delivery  of  property  where  the  proceeding  is 
simply  an  inquiry  and  not  a  trial  should  be  exercised  with  the  greatest 
caution. 
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[3]  In  this  matter  the  petitioner  urges  that  SO  shares  of  the  com- 
mon stock  of  the  Laclede  Gas  Company  are  one  of  the  items  of 
property  which  the  court  should  direct  the  respondent  to  deliver  to 
the  representatives  of  the  estate.  It  appears  from  the  evidence  that 
the  decedent  during  his  lifetime  owned  50  shares  of  the  common 
stock  of  this  corporation.  His  ownership  was  evidenced  by  a  certifi- 
cate of  stock  which  is  in  evidence  and  upon  which  is  indorsed  an  as- 
signment apparently  made  by  the  decedent  to  his  wife,  the  respondent, 
dated  June  19,  1912,  and  upon  that  date  acknowledged  before  a  notary 
public.  A  clerk  of  the  transfer  agent  of  the  corporation  testified  that 
this  certificate  was  canceled  on  December  30,  1913,  and  upon  the 
same  day  the  stock  in  question  was  transferred  upon  the  books  of 
the  corporation  and  a  new  certificate  was  issued  in  the  name  of  the 
respondent  in  this  proceeding.  It  will  be  noted  that  the  date  of  the 
transfer  and  the  date  of  the  issuance  of  the  new  certificate  in  the 
name  of  the  respondent  are  over  one  year  before  the  death  of  the 
decedent.  The  respondent  admits  that  she  has  in  her  possession  the 
certificate  which  is  in  her  name,  and  states  that  the  shares  in  question 
were  presented  to  her  by  her  husband  in  December,  1913.  On  such 
evidence,  I  cannot  as  a  matter  of  law  conclude  that  the  stock  in 
question  belongs  to  the  decedent's  estate. 

[4]  In  the  course  of  the  ea^amination  of  the  witnesses,  inquiry  was 
also  made  with  reference  to  assets  and  property  of  the  estate  which 
had  not  been  referred  to  in  the  petition.  It  appears  that  prior  to  the 
death  of  the  decedent  a  check  in  the  sum  of  $500,  which  had  been 
signed  by  decedent  and  filled  in  by  his  wife,  was  cashed  by  her,  and 
she  testifies  that  two  days  before  his  death,  on  a  Saturday,  another 
check  was  filled  out  which  was  dated  as  of  the  following  Monday,  on 
which  day  the  decedent  died,  but  for  which  she  claims  to  have  received 
cash  from  an  acquaintance  on  the  Sunday  before  the  decedent's  death. 
The  petitioner  urges  that  the  respondent  should  be  ordered  to  pay  to 
the  executors  of  the  decedent  a  small  balance  of  the  $500  check  which 
he  claims  remained  after  the  payment  of  doctor's  bills  and  other  ex- 
penses, and  also  that  she  should  pay  the  amount  of  cash  received  by 
her  upon  the  other  check,  to  wit,  the  sum  of  $250.  The  respondent 
testifies,  however,  that  all  of  this  money  was  used  up  in  the  payment 
of  bills  and  expenses  of  the  decedent  and  his  household,  and  that  there 
is  no  part  of  this  money  still  in  her  possession. 

The  moneys  received  on  these  checks  appear  to  me  to  be  rather  the 
subject  of  an  accounting  and  a  proceeding  of  this  kind  cannot  be 
brought  for  the  purpose  of  obtaining  an  accounting  or  of  collecting  a 
debt.  If  there  is  money  due  from  the  respondent  to  the  decedent  by 
reason  of  a  failure  to  properly  apply  the  funds  which  she  obtained 
upon  the  checks  in  question,  resort  should  be  had  to  a  forum  where 
the  matter  may  be  properly  tried  and  where  such  counterclaims,  as  the 
respondent  intimates  she  has,  could  be  heard.  The  rights  of  the  par- 
ties with  reference  to  the  moneys  realized  on  the  checks  in  question, 
and  to  which  there  was  no  reference  in  the  petition,  should  not  be  de- 
termined siunmarily,  and  may  not  legally  be  so  determined.  Matter 
of  Stewart,  supra;    Matter  of  Carey,  11  App.  Div.  289,  42  N.  Y. 
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Supp.  346;  Matter  of  White,  supra;  Matter  of  Cunard's  Estate,  su- 
pra. 

The  petitioner  also  contends  that  the  respondent  should  be  ordered 
to  pay  to  the  executors  the  amount  which  she  received  upon  the  sale 
of  the  piano  which  was  in  the  apartment  occupied  by  the  decedent  and 
respondent,  his  wife.  There  is  no  dispute  that  the  piano  was  sold 
by  the  respondent,  but  there  is  not  sufficient  evidence  to  warrant  the 
conclusion  as  a  matter  of  law  that  the  piano  was  the  property  of  the 
decedent,  and  that  the  respondent  has  the  moneys  which  she  obtained 
therefor,  and  under  these  circumstances  I  do  not  feel  that  I  would 
be  justified  in  making  the  order  desired. 

[5]  The  final  item  of  personal  property  which  the  examination  dis- 
closed was  in  the  possession  of  the  respondent  is  a  check  book  of  the 
decedent  showing  withdrawals  by  the  decedent  from  his  account  in 
the  Colonial  Bank.  This  book  is  in  evidence,  and  is  undoubtedly  the 
property  of  the  estate,  and  should  be  turned  over  to  the  representatives 
of  the  decedent,  unless  there  is  some  good  reason  why  this  should  not 
be  done.  The  respondent,  through  her  counsel,  has  furnished  the  at- 
torney for  the  executors  with  a  copy  of  the  book  in  question.  She 
states  that  she  is  willing  to  deposit  the  book  in  the  office  of  the  clerk 
of  this  court,  with  the  privilege  to  the  attorney  for  the  executors  to 
fully  examine  the  same ;  but  she  asks  that  she  be  not  directed  to  de- 
liver the  check  book  to  the  executors,  contending  that  the  same  con- 
tains entries  showing  that  the  decedent  was  indebted  to  her  in  certain 
amounts.  Counsel  for  the  executors,  however,  states  that  he  desires 
possession  of  the  book  in  question,  so  that  he  may  have  the  handwrit- 
ing examined.  I  think  that  the  interests  of  all  the  parties  will  be 
best  conserved  if  the  book  is  deposited  in  the  office  of  the  clerk  of 
this  court  and  impounded  until  the  further  order  of  the  court,  subject 
to  the  examination  of  any  of  the  parties. 

An  order  will  be  made  impounding  the  check  book  in  question  as 
indicated,  and  dismissing  the  proceeding  as  to  the  other  items  of  prop- 
erty referred  to,  without  prejudice,  however,  to  any  action  or  proceed- 
ing in  the  proper  forum.  Under  all  the  circumstances  I  do  not  believe 
that  costs  should  be  imposed  in  this  matter. 

Decreed  accordingly. 
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(95  Misc.  Rep.  477) 

In  re  GEBERT. 

(Surrogate's  Court,  Kings  Gonnty.    May,  1910.) 

1.  Insxtbance  ^=9783 — MutuaI/  Benefit  Insubange — Right  of  Beneficiaby. 

In  the  absence  of  any  provision  on  the  subject  In  the  laws  of  a  mutual 
benefit  society,  the  beneficiary  named  in  a  certificate  issued,  to  a  member 
has  no  vested  interest  in  the  same  which  may  under  certain  circumstances 
become  payable  on  the  death  of  the  member. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  S  1949;  Dec.  Dig. 
«=>783.] 

2.  INSUBANCE  «=»586 — ^LlFE  POLICIES — ^RIGHTS  OF  BbNEFICIABY. 

In  the  Strict  contract  of  life  insurance,  the  beneficiary  takes  a  vested 
contractual  interest  in  the  fund  assured. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  i  1470;  Dec 
Dig.  «=3>586.] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Anna  M. 
Gebert  as  administratrix  of  John  Jacob  Gebert,  deceased.  Account 
settled. 

Charles  Oechler,  of  Brooklyn,  for  accountant. 
John  Gerdes,  of  New  York  City,  for  objectants. 

KETCH  AM,  S.  [1,2]  "By  the  weight  of  authority,  in  the  absence 
of  any  provision  on  the  subject  in  the  laws  of  the  society  or  in  the 
certificate  of  insurance,  the  beneficiary  in  a  mutual  benefit  certificate 
has  no  vested  right  therein  during  the  lifetime  of  the  member,  and  his 
contingent  interest  therein  expires  on  his  death;  hence,  if  he  prede- 
ceased the  member,  neither  his  personal  representatives  nor  next  of 
kin  nor  his  legatees  become  entided  to  benefits  on  the  member's  sub- 
sequent decease."  29  Cyc.  157,  and  cases  cited  from  various  jurisdic- 
tions. Additional  authorities  to  the  same  effect  are  to  be  fotmd  in 
the  following  treatises:  Nibladc,  Accident  Ins.  &  Ben.  Soc.  §  202; 
1  Bacon,  Ben.  Soc.  &  Life  Ins.  §  243  et  seq. 

The  rule  contained  in  the  foregoing  quotation  must  be  regarded  as 
settled,  though  it  has  not  been  reached  without  judicial  uncertainty 
and  strife.  In  the  strict  contract  of  life  insurance,  not  involving  the 
features  of  membership  in  the  underwriting  body,  the  beneficiary  takes 
a  vested  contractual  interest  in  the  fund  assured.  This  is  held  to  be 
a  chose  in  action,  of  which  the  assured  cannot  be  divested  without  his 
consent.  The  occasional  rulings  that  the  beneficiary  of  a  membership- 
insurance  takes  a  vested  right  in  the  contract  may,  perhaps,  have  fol- 
lowed the  decisions  which  were  confined  to  the  case  of  a  pure  policy 
of  life  insurance,  and  may  have  proceeded  without  due  thought  of  the 
distinction  between  the  two  classes  of  insurance  contracts. 

This  distinction  is  defined  and  elaborated  by  Judge  Werner  in  Ship- 
man  V.  Protected  Home  Circle,  174  N.  Y.  398,  407,  67  N.  E.  83,  86 
(63  L.  R.  A.  347).  His  observations  make  it  plain,  not  only  for  the 
purposes  to  which  they  were  immediately  applied,  but  for  the  solution 
of  the  present  dispute,  that  under  the  contract  effected  between  a 

^s»For  oUier  cases  see  same  topic  ft  KB7-N0MBER  In  all  Key-Numbered  Diseeta  A  Indexes 
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membership  corporation  and  its  member,  by  which  a  person  is  ap- 
pointed as  the  beneficiary  of  insurance,  to  be  paid  by  the  corporation, 
''the  appointee  has  no  vested  interest  in  the  sum  which  might,  in  a 
contingency,  become  payable  on  death  of  the  member." 

The  account,  so  far  as  it  fails  to  charge  the  administratrix  with  the 
siun  received  from  the  society  which  insured  the  life  of  the  decedent, 
is  approved.  The  decree  will  embody  this  result,  together  with  the 
dispositions  made  upon  the  trial. 

Decreed  accordingly. 


<95  Misc.  Bep.  478) 

In  re  McKELWArS  ESTATB. 

(Surrogate's  Court,  Kings  County.    May,  1916.) 

1.  Joint  Tenancy  ^5»3 — Instrumbnib  Cbeatxno — ^Aobebments. 

Where  a  husband  and  wife  entered  into  an  agreement  with  a  trust  com- 
pany declaring  that  securities  were  owned  by  the  husband  and  wife 
Jointly,  such  statement  is  not  so  unalterably  expressive  of  joint  owner- 
ship that  it  cannot,  upon  resort  to  the  circumstances,  be  found  consistent 
with  ownership  in  common. 

[Ed.  Note. — For  other  cases,  see  Joint  Tenancy,  Cent.  Dig.  S  1;  Dec. 
Dig.  <9=»3.] 

2.  Joint  Tenancy  «=»3 — ^Aobeements — Effect. 

An  agreement  between  a  husband  and  wife  and  a  trust  company,  de- 
claring that  securities  were  owned  by  them  jointly,  provided  that  it 
might  be  revoked,  and  that  the  trustee  should  pay  the  income  of  the 
securities  to  the  husband  and  wife  in  equal  shares.  Held,  that  the  pro- 
vision for  revocation  was  not  applicable  to  the  arrangement  by  which 
joint  ownership  was  established,  but  was  confined  to  the  recall  thereof 
between  the  owners  and  the  trust  company,  nor  was  the  stipulation  for 
payment  of  the  income  to  the  husband  and  ^"Ife  in  equal  shares  inconsist- 
ent with  joint  ownership. 

[Ed.  Note. — For  other  cases,  see  Joint  Tenancy,  Cent.  Dig.  |  1;  Dec. 
Dig.  <9=:93.] 

3.  Taxation  <9=:9866 — Tbansfes  Taxes — Payment. 

A  husband  and  wife  deposited  with  a  trust  company  securities  declar- 
ing that  they  jointly  owned  the  same.  Thereafter  the  husband  died. 
Held,  that  transfer  taxes  could  not  be  imposed;  the  transfers,  if  any, 
having  been  consummated  in  the  husband's  life,  this  being  also  true  under 
Laws  1916,  c.  664. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec  Dig.  «=9866.] 

In  the  matter  of  the  appraisal  for  taxation  under  the  transfer  acts 
of  the  property  of  St.  Clair  McKelway,  deceased.  From  an  order  im- 
posing a  transfer  tax,  the  widow  of  deceased  appeals.    Order  modified. 

Cullen  &  Dykman,  of  Brooklyn  (Francis  L.  Archer,  of  Brooklyn, 
of  counsel),  for  appellant 

Marcus  B.  Campbell,  of  Brooklyn,  for  respondent  State  Comptroller. 

KETCHAM,  S.  The  widow  of  the  decedent  appeals  from  portions 
of  the  order  imposing  a  transfer  tax. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Nombered  Digests  ft  Indexes 
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[1-3]  The  agreement  made,  on  November  24,  1913,  between  the 
husband  and  wife,  of  the  first  part,  and  the  trust  company,  of  the 
other  part,  had  the  present  effect  of  constituting  the  parties  of  the 
first  part  the  owners,  by  a  joint  tenancy,  of  the  securities  therein  de- 
scribed. The  subsequent  acts  of  the  husband  and  wife  by  which  they 
submitted  to  the  operation  of  the  agreement  other  securities,  not  men- 
tioned in  the  instrument,  had  the  same  effect,  with  respect  to  such 
other  securities. 

The  parties  of  the  first  part  declared  in  the  agreement  that  the  se- 
curities which  were  the  subject  thereof  were  owned  by  them  "jointly." 
This  statement  is  not  so  unalterably  expressive  of  joint  ownership 
that  it  could  not,  upon  resort  to  the  circumstances,  be  found  consistent 
with  ownership  in  common;  but  the  circumstances  tend  only  to  the 
conclusion  that  joint  ownership  was  intended  and  effectuated.  If  the 
declaration  were  negative,  the  transaction  would  denote  and  invnedi- 
ately  create  a  joint  tenancy,  with  the  right  of  survivorship.  Matter 
of  Maguire,  95  Misc.  Rep.  76,  160  N.  Y.  Supp.  512. 

The  provision  in  the  agreement  "that  the  same  might  be  revoked" 
was  obviously  not  applicable  to  the  declaration  or  arrangement  by 
which  the  joint  ownership  was  established.  It  was  confined  to  the 
recall  of  the  agreement  between  the  joint  owners  and  the  trust  com- 
pany. 

The  stipulation  that  the  trustee  should  pay  the  income  of  the  secu- 
rities to  the  husband  and  wife  in  equal  shares  was  not  inconsistent  with 
joint  ownership.  It  dealt  only  with  the  duty  of  the  trustee  toward 
the  parties  of  the  first  part,  and  contained  no  distribution  in  ownership 
of  the  income  paid. 

Hence  the  only  transfer,  whether  of  the  securities  mentioned  in  the 
contract  or  those  which  were  later  brought  within  its  operation,  was  a 
transfer  consummated  in  the  lifetime  of  the  decedent  and  was  not  then 
taxable  under  the  Transfer  Tax  Act.  It  did  not  become  taxable  un- 
der chapter  664  of  the  Laws  of  1915.  Matter  of  Lansing,  182  N.  Y. 
238,  74  N.  E.  882;  Matter  of  Hoffman,  161  App.  Div.  836,  146  N. 
Y.  Supp.  898,  affirmed  212  N.  Y.  604,  106  N.'E.  1034. 

The  appeal  is  in  all  things  sustained,  and  the  order  may  be  modified 
accordingly. 

Order  modified. 
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PBRWBILER  V.  PEEWEILBR. 
(Snpreme  Oonrt,  Special  Term,  Kings  (Donnty.    September  13,  1916.) 

DlYOBCB  ^=»79 — SXTMIIONS — ObDBB  FOB  PUBLICATION — ^AFFIDAVIT  OF  PLAINTIFP. 

As  plaintiff  in  a  divorce  suit  cannot  personally  serve  the  summons,  and 
under  Code  Civ.  Proc.  §  831,  cannot  by  his  testimony  give  proof  of  Juris- 
diction, the  court  cannot  acquire  Jurisdiction,  where  the  service  of  sum- 
mons is  pursuant  to  an  order  of  publication  based  solely  on  his  affidavit, 
BO  that  such  order  will  not  be  made  merely  on  such  proof. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  §§  25^263 ;  Dec. 
Dig.  i&s>79.] 

Action  by  Nicholas  Perweiler  against  Josephine  Perweiler.  Plain- 
tiff applies  for  an  order  of  publication  of  summons.   Application  denied. 

Morris  L.  Strauss,  of  New  York  City,  for  the  motion. 

CROPSEY,  J.  This  is  an  application  for  an  order  of  publication 
of  the  summons  in  an  action  for  divorce.  The  order  is  sought  on  the 
ground  that  the  defendant  is  a  nonresident  of  the  state  and  cannot 
be  served  within  it. 

The  affidavit  of  Charlotta  Pressnall  is  not  sufficient.  It  does  not 
state  when  she  visited  tiie  defendant,  or  sufficient  facts  to  show  that 
the  defendant  cannot  be  served  within  this  state.  The  only  other 
affidavit  submitted  is  that  of  the  plaintiff.  An  order  of  publication 
of  the  summons  in  an  action  for  divorce  cannot  be  made  merely  upon 
the  affidavit  of  the  plaintiff.  This  seems  to  be  clear  from  the  provi- 
sions of  the  Civil  Code,  as  well  as  upon  principle  and  under  the  authori- 
ties. Section  425  of  the  Civil  Code  expressly  provides  that  a  sum- 
mons cannot  be  served  by  the  plaintiff ;  and  it  has  been  held  that  an 
order  of  publication  should  therefore  not  be  granted  merely  upon  the 
affidavit  of  the  plaintiff.    Hall  v.  Hall,  10  N.  Y.  Supp.  223. 

Furthermore,  section  831  of  the  Civil  Code  provides  that  upon  the 
trial  of  such  an  action  neither  of  the  parties  is  competent  to  testify 
against  the  other,  except  to  prove  the  marriage  or  to  disprove  the 
charge  of  adultery.  This  section  was  amended  last  year  by  permitting 
a  party  to  the  action  to  give  certain  testimony  when  certain  defenses 
are  raised;  but  these  provisions  have  no  bearing  on  this  question. 
Under  this  section  the  courts  have  held  that  a  party  can  testify  only 
to  the  matters  there  permitted.  So  it  has  been  held  that  a  plaintiff  can- 
not testify  to  the  fact  of  nonaccess  of  the  defendant  (Taylor  v.  Tay- 
lor, 123  App.  Div.  220,  108  N.  Y.  Supp.  428) ;  nor  as  to  defendant's 
means  (Valentine  v.  Valentine,  87  App.  Div.  156,  84  N.  Y.  Supp.  37); 
nor  to  facts  showing  the  opportunity  for  the  commission  of  the  act 
charged  against  the  defendant  (Budd  v.  Budd,  55  App.  Div.  113,  67 
N.  Y.  Supp.  43;  Colwell  v.  Colwell,  14  App.  Div.  81,  43  N.  Y.  Supp. 
439). 

A  party  may,  however,  testify  in  favor  of  the  other  party  as  to 
matters  other  than  proof  of  the  marriage  and  disproof  of  the  adultery. 
Section  831  merely  prohibits  a  party  from  testifying  against  the  other 
party.  Bailey  v,  Bailey,  41  Hun,  424.  And  it  has  been  expressly 
held  that  the  jurisdictional  fact  of  a  party's  residence  cannot  be  es- 

«=9For  other  caftes  see  same  topic  ft  KET-NUMBOR  in  all  Key-Numbered  Digests  ft  Indeies 
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tablished  by  the  testimony  of  the  plaintiff.  Dickinson  v.  Dickinson,  63 
Hun,  516,  18  N.  Y.  Supp.  485. 

As  a  plaintiff  in  a  divorce  action  cannot  personally  serve  the  sum- 
mons, and  as  the  proof  of  jurisdiction  cannot  be  given  by  him,  it 
would  seem  to  follow  logically  that  the  court  cannot  acquire  jurisdic- 
tion of  the  case  where  the  service  of  the  summons  is  pursuant  to  an 
order  of  publication,  if  such  order  is  based  solely  upon  the  affidavit  of 
the  plaintiff.  For  that  reason  the  order  of  publication  should  not  be 
made  merely  upon  such  proof. 

Although  plaintiff's  affidavit  cannot  be  used  as  the  basis  for  acquir- 
ing jurisdiction,  it  may  be.  that  it  can  properly  be  received  by  the 
court  upon  motions  arising  incidentally  in  the  action.  Nichols'  New 
York  Practice,  §  531 ;  Kirby  v.  Kirby,  1  Paige,  261 ;  Gregory  v.  Greg- 
ory, 33  N.  Y.  Super.  Ct.  1,  32. 

Additional  proof  should  be  submitted  of  the  defendant's  nonresi- 
dence  and  absence  from  the  state  at  the  present  time. 


SLACKMAN  y.  KAUFMAN. 
(Supreme  Court,  Special  Term,  Kings  Ck)nDty.    August  23,  1916.) 

1.  Contempt  ^=s>61(1) — Motion  to  Punish-^Pbooeedinos. 

Although  the  usual  procedure  on  motion  to  punish  for  contempt  by  tak- 
ing testimony  on  application  of  either  party  may  be  waived,  the  court  may 
on  its  own  motion  direct  that  it  be  taken. 

[Ed.  Note.—For  other  cases,  see  Contempt,  Cent.  Dig.  §§  188,  190,  191 ; 
Dec.  Dig.  i©=»61(l).l 

2.  Intoxicating  Liquobs  ^=s>279 — REOtTLAHON  or  Saia — Violation  of  In- 

junction— Evidence. 

Evidence  held  to  show  that  accused  violated  injunction  restraining 
sale  of  intoxicating  liquors,  though  the  business  was  nominally  his 
daughter's. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  liquors,  Cent  Dig.  §  414 ; 
Dec.  Dig.  <@=5>279.] 

8.  Contempt  ^=s>60(1) — ^Bubden  of  Pboof. 

In  punishing  for  contempt  of  court,  it  is  enough  to  show  that  defendant 
did  any  act  prohibited,  and  it  is  then  necessary  for  him  to  explain  and  ex- 
onerate himself. 

[Ed.  Note, — For  other  cases,  see  Contempt,  Cent.  Dig.  {  183 ;  Dec.  Dig. 
<8«>60(1).] 

4.  Intoxicating  Liquobs  9=s>279 — ^Violation  of  Injunction — Efsiect  of  Ap- 

peal. 

The  fact  that  the  defendant  has  appealed  from  the  judgment  enjoining 
him  from  selling  intoxicating  liquors,  and  that  that  appeal  is  pending,  is 
no  excuse  for  a  violation  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §  414 ; 
Dec.  Dig.  «=>279.] 

5.  Contempt  «=»61(3) — Scope  of  Investigation — Judgment. 

Judgment  of  court  having  jurisdiction,  not  being  void,  cannot  be  re- 
viewed in  contempt  proceeding  for  its  alleged  violation. 

[Ed.  Note.— ^B\>r  other  cases,  see  Contempt,  Cent  Dig.  §  192 ;  Dec.  Dig. 
«:s>61(8).] 

^ES>For  other  casM  sm  tame  topic  ft  KBT-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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0,  CoNTSMFT  «=»74— Civil  Actions— Proof  or  Damaox. 

To  warrant  fine  covering  damages  of  plaintiff  In  civil  contempt  pro- 
ceeding, the  damages  must  be  proved  as  in  an  action. 

[Ed.  Note,— For  otlier  cases,  see  CJontempt,  Cent  Dig.  §  257 ;  Dec.  Dig. 
«=>74.] 

7.  Contempt  «=»75— Civil  Actions — Pboof  of  Damaob — Penalty. 

When  no  damages  are  proved  in  dvll  contempt  proceeding,  the  fine 
must,  under  Judiciary  Law  (ConsoL  Laws,  c  80)  §  773,  be  limited  to  $250 
and  plalntilTs  costs  and  expenses,  and  he  may  also  be  imprisoned,  as  pro- 
vided by  section  774. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  {}  258-200;  Dec. 
Dig.  «=»76.] 

8.  Intoxicating  Liquors  ^=»279— Injunction — Contempt — Proof  of  Dau- 

AOE. 

Violation  of  judgment  restraining  sales  of  intoxicating  liquors  is  a 
contempt,  punishable  under  Judiciary  Law,  §§  773,  774,  even  though  damages 
to  plaintiff  in  civil  contempt  proceedings  are  trlvlaL 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  t  414 ; 
Dec.  Dig.  «s>279.] 

9.  Contempt  ^s>74 — Civil  Actions — ^Proof  of  Damaob — Penawtt. 

Although  Judldary  Law,  §  778,  provides  for  allowance  of  costs  and 
expenses  of  plaintiff  in  dvll  contempt  proceeding,  they  cannot  be  allowed 
unless  he  makes  proof  thereof. 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent  Dig.  {  257 ;  Dec.  Dig. 
«=>74.] 

Motion  by  Harry  Slackman  to  punish  Charles  Kaufman  for  con- 
tempt of  court.    Punishment  imposed. 

Albert  A.  Levin,  of  Brooklyn,  for  plaintiff. 
A.  Frank  Cowen,  for  defendant. 

CROPSEY,  J.  The  plaintiff  moves  to  punish  the  defendant  for  a 
contempt  of  court  It  is  claimed  that  the  defendant  has  violated  an  in- 
termediate injunction  order  and  also  the  judgment  entered  herein. 
Both  in  substance  enjoined  the  defendant  from  carrying  on  the  liquor 
business  within  a  certain  section,  either  directly  or  indirectly.  The 
intermediate  order  enjoined  the  defendant  pending  the  trial,  and  that, 
of  course,  was  terminated  by  the  judgment.  The  fact  that  the  defend- 
ant violated  that  order  is  shown.  Moreover,  it  is  found  in  the  decision 
of  the  court  upon  which  the  judgment  was  rendered.  There  it  was 
expressly  found  that  the  defendant  was  conducting  the  liquor  business 
within  the  prohibited  area  and  after  the  issuance  of  the  injunction 
order ;  but,  inasmuch  as  that  order  was  not  in  force  at  the  time  this 
motion  was  made,  it  may  not  be  clear  that  the  defendant  can  be  pun- 
ished as  for  a  contempt  for  a  violation  of  it.  See  Hayes  v.  Hayes,  150 
App.  Div.  842,  135  N.  Y.  Supp.  225;  Taber  v.  Manhattan  Ry.  Co., 
14  Misc.  Rep.  189,  192,  193,  35  N.  Y.  Supp.  465;  Shepard  v.  Shepard, 
99  App.  Div.  308,  90  N.  Y.  Supp.  982. 

[1,2]  It  is  equally  clear  that  the  defendant  has  violated  the  judg- 
ment and  has  been  guilty  of  a  contempt  of  court.  While  neither  party 
requested  the  taking  of  testimony  upon  this  application,  which  is  the 
usual  procedure  in  such,  matters,  although  it  may  be  waived  (Matter 
of  Westminster  Realty  Corp.,  123  App,  Div.  797,  800,   108  N.  Y. 
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Supp.  551),  the  court  of  its  own  motion  directed  that  oral  testimony 
be  taken.  Upon  all  the  proof  thus  elicited,  as  well  as  upon  the  affida- 
vits submitted,  the  conclusion  above  stated  was  irresistible.  The  de- 
fendant has  been  clearly  shown  to  have  assisted  in  the  conduct  of  the 
saloon  business  in  the  prohibited  area,  even  if  a  finding  was  not  jus- 
tified that  he  in  fact  conducted  the  business.  But  such  a  finding  would 
be  sustained.  A  similar  finding  is  contained  in  the  decision  of  the 
court  which  tried  the  case.  The  fact  that  the  saloon  is  conducted 
nominally  in  the  name  of  defendant's  daughter  can  deceive  no  one 
when  the  testimony  is  considered.  When  the  saloon  was  first  opened 
in  the  name  of  the  daughter,  she  had  no  bank  account.  About  three 
months  later  she,  for  the  first  time,  opened  such  an  account.  That 
was  at  the  time  that  the  preliminary  injunction  was  granted.  For  the 
three  months  intervening  the  opening  of  the  saloon  and  the  granting 
of  the  injunction,  defendant's  bank  account  was  very  active.  Deposits 
were  made  in  it  almost  daily,  sometimes  two  or  three  in  one  day,  al- 
though he  testified  that  his  sources  of  income  during  that  period  were 
very  limited,  and  under  his  testimony  such  deposits  could  not  be  ex- 
plained. As  soon  as  his  daughter  opened  her  bank  account,  the  de- 
posits in  defendant's  bank  account  ceased.  It  is  apparent  that  the 
receipts  from  the  business  during  those  three  months  were  deposited 
in  defendant's  account.  It  is  not  claimed  that  any  new  relationship 
was  then  created  between  the  defendant  and  his  daughter ;  and  while 
thereafter  the  receipts  were  deposited  in  the  daughter's  account,  it 
must  be  found  that  the  business  was  really  the  defendant's,  and  being 
conducted  for  him,  as  well  as  by  him.  This  is  shown  by  the  other 
proof  in  the  case,  in  addition  to  the  matters  referred  to. 

[3]  In  punishing  a  party  for  a  contempt  of  court,  it  is  enough  to 
show  that  he  did  any  of  the  things  prohibited.  It  is  then  necessary 
for  him  to  explain  and  to  exonerate  himself,  if  he  can.  Matter  of 
Westminster  Realty  Corp.,  123  App.  Div.  797,  799,  108  N.  Y.  Supp. 

[4,6]  The  fact  that  the  defendant  has  appealed  from  the  judg- 
ment enjoining  him,  and  that  that  appeal  is  pending,  is  no  excuse  for 
a  violation  of  the  judgment.  People  ex  rel.  Day  v.  Bergen,  53  N.  Y. 
404,  410;  Danziger  v.  Gottlieb,  156  App.  Div.  571,  141  N.  Y.  Supp. 
361.  Nor  is  it  any  answer  upon  this  motion  to  urge  that  the  judg- 
ment was  improvidently  or  erroneously  made.  It  is  clear  that  the  court 
had  jurisdiction,  and  as  the  judgment,  therefore,  is  not  void,  it  can- 
not be  reviewed  in  a  contempt  proceeding.  Clark  v.  Bininger,  75  N.  Y. 
344,  350,  351 ;  Matter  of  Empire  State  Surety  Co.,  164  App.  Div.  586, 
589,  150  N.  Y.  Supp.  398;  People  ex  rel.  Negus  v.  Dwyer,  90  N.  Y. 
402,  408,  409;  Ketchum  v.  Edwards,  153  N.  Y.  534,  538,  539,  47  N. 
E.  918. 

[B]  The  plaintiff  oflFered  some  proof  to  establish  what  he  claims 
were  the  damages  sustained  by  reason  of  defendant's  violation  of  the 
judgment.  The  plaintiff's  proof,  however,  looking  to  this  end,  is  un- 
satisfactory, and  no  finding  can  be  made  as  to  what  his  damages  were. 
The  plaintiff  has  treated  the  defendant's  violation  as  constituting  a 
civil  contempt,  under  subdivision  3  of  section  753  of  the  Judiciary  Law, 
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and  has  asked  that  a  fine  be  imposed  commensurate  with  the  damages  he 
has  suffered.  But  such  a  fine  cannot  be  laid  because  of  the  insufH- 
dency  of  the  plaintiff's  proof.  To  warrant  the  laying  of  a  fine  to 
cover  the  plaintiff's  damages^  those  damages  must  be  proved  the  same 
as  in  an  action.  Moffat  v.  Herman,  116  N.  Y.  131,  22  N.  E.  287; 
Dejonge  v.  Brenneman,  23  Hun,  332 ;  Buffalo  L.  T.  &  S.  D.  Co.  v. 
Medina  G.  &  E.  L.  Co.,  68  App.  Div.  414,  418,  74  N.  Y.  Supp.  486; 
Ross  V.  La  Cagnina,  68  Misc.  Rep.  497,  124  N.  Y.  Supp.  753. 

[7,  8]  When  no  damages  are  proved,  the  fine  must  be  limited  to 
$250  and  the  amount  of  the  plaintiff's  costs  and  expenses  (section  773, 
Judiciary  Law;  Matter  of  Empire  State  Surety  Co.,  164  App.  Div. 
586,  589,  150  N.  Y.  Supp.  398;  Socialistic  Co-op.  Pub.  Assn.  v.  Kuhn, 
164  N.  Y.  473,  475,  58  N.  E.  649) ;  and  it  is  a  contempt  of  court  pun- 
ishable as  above  provided,  even  though  the  damages  to  plaintiff  were 
trivial  (Mutual' Milk  &  Cream  Co.  v.  Heldt,  123  App.  Div.  509,  108 
N.  Y.  Supp.  565).  The  law  also  provides  that  there  may  be  imprison- 
ment as  well  as  the  fine.    Section  774,  Judiciary  Law. 

[9]  The  plaintiff  has  made  no  proof  of  his  costs  and  expenses  re- 
ferred to  in  section  773,  and  so  no  provision  can  be  made  for  those. 
Country  Club  Land  Ass'n.  v.  Lohbauer,  43  App.  Div.  169,  59  N.  Y. 
Supp.  389. 

The  violation  of  the  defendant  has  not  been  merely  casual  or  in- 
cidental. It  has  been  continued  and  deliberate.  He  not  only  violated 
the  injunction  order,  and  was  found  to  have  done  so  by  the  judgment, 
but  he  continued  to  conduct  the  business  in  the  same  way  after  the 
judgment  was  entered.  Had  the  plaintiff  established  his  damages 
by  credible  proof,  a  fine  sufficient  to  cover  them  would  have  been  im- 
posed. As  it  is,  a  fine  of  $250  must  be  imposed.  If  that  is  paid  within 
five  days,  no  imprisonment  will  be  indicted.  If  it  is  not  so  paid,  the 
defendant  must  stand  conmiitted  to  the  county  jail. 

Settle  order  on  notice. 


In  pe  INOOBPORATION  OF  HOWARD  AID  SOCIETY. 
(SmMreme  Oonrt,  Kings  County,  Special  Term«    Augast  22,  1916.) 

OORFORATIOKS   ^=»45 — NAME — ^"AID" — "BeNKFTT." 

Under  General  Corporation  Law  (Consol.  Laws,  c.  23)  {  6,  as  amended 
t>7  Laws  1913,  c.  24,  providing  that  no  corporation,  except  one  formed  un- 
der the  banking  or  the  insurance  law,  shall  be  organized  with  the  word 
"benefit"  as  part  of  its  name,  the  use  of  the  word  "aid"  in  the  name  is  not 
allowable,  as  that  would  clearly  lead  the  general  public  to  believe  that 
some  "benefit"  was  to  be  derived  from  membership  in  the  corporation. 

[Bd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §S  130,  131; 
Dee.  Dig.  «s>45. 

Tor  other  definitions,  see  Words  and  Phrases,  £lrst  and  Second  Series, 
Aid;  Benefit] 

Application  for  approval  of  the  certificate  of  incorporation  of  How- 
ard Aid  Society,  Incorporated.   Denied. 

L.  &  J.  Weinberger,  of  New  York  City,  for  the  motion. 

^s»For  other  euet  •«•  tame  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


GooQle 


790  leO  NEW  TORK  SUPPLBUBMT  (Sup.  Ct 

CROPSEY,  J.  The  appraval  of  the  court  is  sought  to  the  certifi- 
cate of  incorporation  of  "Howard  Aid  Society,  Incorporated,"  as  a 
membership  corporation.  The  objects  of  the  proposed  corporation  are 
stated  as  follows : 

"Voluntarily  to  render  and  give  aid  and  assistance  to  Its  members  and  their 
families,  to  foster  and  promote  social  intercourse  and  good  feeling  among 
them,  and  generally  by  voluntary  and  mutual  aid  and  assistance  to  promote 
and  advance  the  welfare  of  the  members  and  their  families." 

Just  what  aid  and  assistance  would  be  rendered  to  its  members  and 
their  families  is  not  definite,  as  such  aid  and  assistance  is  only  to  be 
rendered  "voluntarily."  Just  what  the  real  object  of  incorporating 
would  be  is  not  plain.  Several  similar  applications  have  been  made 
to  the  court  on  the  same  day,  each  seeking  the  approval  to  the  cer- 
tificate of  incorporation  of  an  "aid"  society.  If  such  corporations 
are  to  render  any  financial  aid  or  assistance  to  their  members,  it  can 
be  done  only  by  receiving  dues  or  assessments  or  levying  charges  of 
some  kind  upon  their  members.  If  that  is  the  real  scope  of  these  pro- 
posed corporations,  it  may  be  a  question  whether  they  can  properly  be 
incorporated  under  the  Membership  Corporations  Law  (Consol.  Laws, 
c.  35)  and  whether  they  should  not  properly  come  under  the  Insurance 
Law  (Consol.  Laws,  c.  28). 

But  it  is  not  necessary  to  determine  this  at  this  time,  for  this  certifi- 
cate of  incorporation  cannot  be  approved  because  of  the  name  of  the 
proposed  corporation.  Section  6  of  the  General  Corporation  Law,  as 
amended  by  Laws  of  1913,  c.  24,  provides  that: 

"No  corporation  shall  be  hereafter  organized  under  the  laws  of  this  state 
with  the  word  'trust/  'bank,'  'banking/  'insurance/  'assurance/  'Indemnity/ 
•guarantee/  'guaranty/  'title/  'casualty/  'surety/  'fidelity/  'savings/  Investr 
ment/  'loan/  or  'benefit'  as  part  of  its  name,  except  a  corporation  farmed 
under  the  Banking  Law  or  the  Insoranoe  Law/' 

While  the  statute  does  not  expressly  provide  that  the  word  "sud" 
shall  not  be  used  in  the  corporate  name,  it  seems  clear  that  the  meaning 
of  the  statute  and  the  intent  of  the  Legislature  was  to  prohibit  such 
use.  Under  this  provision  of  the  statute,  it  has  been  held  that  the 
word  "Lloyds"  could  not  appear  in  the  name  of  a  corporation  other 
than  one  formed  under  the  Banking  or  Insurance  Law;  and  it  wa* 
so  held,  notwithstanding  the  statute  did  not  expressly  prohibit  the  use 
of  that  word,  and  although  it  was  strenuously  urged  that  that  word 
was  not  synonymous  with  "insurance."  It  was  held  that  it  could  not 
be  seriously  denied  that,  by  the  use  of  the  word  "Lloyds,"  it  had 
come  to  be  understood  by  the  general  public  as  meaning  "insurance," 
and  that  the  result  would  be  to  mislead  the  public,  which  was  "pre- 
cisely what  the  statute  was  designed  to  prevent."  The  court  alsa 
said: 

"It  is  true  the  statute  does  not  expressly  prohibit  the  use  of  the  word 
'Lloyds/  as  the  part  of  a  name  of  a  corporation,  but  its  use  would  be  none  the 
less  an  imposition  upon  the  public  and  contrary  to  the  pubUc  poUcy  as  indl* 
cated  by  the  statute."    Matter  of  Barker,  136  App.  Div.  16,  119  N.  Y.  Sup.  777. 

All  that  was  said  in  that  case  applies  with  equal  force  to  the  matter 
now  before  the  court.    The  use  of  the  word  "aid"  in  the  name  of  the 
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corporation  would  clearly  lead  the  general  public  to  believe  that  some 
"benefit"  was  to  be  derived  from  a  membership  in  it.  As  the  word 
"benefit"  is  expressly  barred  by  the  statute,  it  should  follow  that  no 
corporation,  other  than  one  organized  under  the  Banking  and  Insur- 
ance Law,  should  be  authorized  whose  name  contains  the  word  "aid." 
This  certificate  of  incorporation  is  disapproved. 


(174  App.  Diy.  353) 

BECKMAN  V.  J.  W.  OBLEBICH  &  SON  et  aL 

(Supreme  Ck>urt,  AppeUate  Division,  Third  Department    September  13, 1916.) 

1.  Masteb  and  Sebtant  ^3»414 — Injuedes  to  Sebvant — Wobkjccn's  Coh- 
FlNSATiOR  Act. 

Workmen's  Compensation  Act  (ConsoL  Laws,  c.  67)  {  23,  declares  that 
an  award  or  decision  of  the  commission  shall  be  final  and  conclusive  on 
all  questions  within  its  jurisdiction,  unless  within  30  days  after  a  copy  of 
such  award  or  decision  an  appeal  be  taken.  Sections  22  and  74  declare 
that  upon  its  motion,  or  the  application  of  any  party  in  interest,  on  the 
ground  of  change  in  conditions,  the  commission  may  at  any  time  review 
an  award,  diminishing  or  increasing  the  compensation,  and  that  the 
power  and  jurisdiction  of  the  commission  over  each  case  shall  be  con- 
tinuing, and  it  may  from  time  to  time  make  such  modification  or  change 
with  respect  to  findings  relating  thereto  as  may  seem  just.  In  a  proceed- 
ing by  an  injured  servant,  who  claimed  compensation,  the  State  Industrial 
Commission,  after  two  rather  informal  hearings,  made  an  award  denying 
compensation,  but  on  a  subsequent  showing,  where  the  servant  was  repre- 
sented by  counsel  the  commission,  deeming  the  facts  different,  set  aside 
its  award  denying  compensation,  and  made  one  awarding  compensation. 
Held,  that  the  commission  acted  properly,  though  more  than  80  days 
elapsed,  without  an  appeal,  between  the  decision  denying  compensation 
and  the  rehearing. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  «=>414.] 

%  Masteb  and  Sebvant  ^=s>361 — ^Injxtbibs  to  Sebvant^-Wobkiosn's  Compen- 
sation Act — "EmployA." 

Claimant,  who  was  a  shareholder  and  vice  president  of  a  corporation, 
was  an  "employ^*'  thereof,  within  the  Workmen's  Compensation  Act;  it 
appearing  that  he  worked  with  the  regular  workmen,  though  he  was 
general  foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  <Si=3»361. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Employ^.] 

8.  Masteb  and  Sebvant  ^3>361 — ^Injubies  to  Sebvant— Wobkmen's  Com- 
pensation Act. 

An  employ^  of  a  wholesale  grocery  company,  which  was  engaged  in 
various  lines  of  employment,  was  injured  while  bottling  peroxide. 
At  the  time  of  the  injury,  bottUng  was  not  classified  as  a  hazardous  em- 
ployment, although  Workmen's  Compensation  Act,  group  33,  includes  em- 
ployte  engaged  in  canning  or  preparation  of  fruit,  vegetables,  fish,  or  food- 
BtaflCs.  Section  3,  subd.  4,  defines  an  *^employ6*'  as  a  person  engaged  in  a 
hazardous  employment  in  the  service  of  an  employer  carrying  on  or  con< 
ducting  the  same,  while  section  2  awards  compensation  to  employes  in- 
jured while  engaged  in  such  hazardous  employment  Held  that,  though 
some  of  the  duties  which  the  servant  was  engaged  in  were  hazardous,  yet 
no  recovery  could  be  had  for  injuries  received  while  bottling ;  the  grocery 
company  for  which  the  servant  worked  not  being  engaged  in  the  busi- 
ness of  canning  in  the  sense  used  in  the  statute,  the  principal  business  of 

^59>For  other  c«sm  m«  tame  topic  ft  KS7-NUMBER  In  all  Kej-Numberad  DlgecU  ft  lodoLM 
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the  company  not  being  the  canning  of  food  products,  though  some  such 
work  was  done  Incidentally  to  its  principal  business. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  €s»361.) 

Appeal  from  State  Industrial  Commission. 

Claim  by  August  C.  Beckman  for  compensation  under  the  Work- 
men's Compensation  Act  against  J.  W.  Oelerich  &  Son,  employer,  and 
the  Zurich  General  Accident  &  Liability  Insurance  Company,  Limited, 
insurance  carrier.  From  an  award  of  the  State  Industrial  Commis- 
sion in  favor  of  the  claimant,  insurer  and  employer  appeal.  Reversed, 
and  award  vacated. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOO]> 
WARD,  and  COCHRANE,  JJ. 

Alfred  W.  Andrews,  of  New  York  City  (John  N.  Carlisle,  of  Al- 
bany, of  counsel),  for  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Dep.  Atty.  Gen.,  and 
Paul  Windels,  of  New  York  City,  of  counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  Workmen's  Compen- 
sation Commission. 

LYON,  J.  This  is  an  appeal  from  an  award  made  by  the  State 
Industrial  Commission.  The  conclusions  of  fact  made  by  the  com- 
mission state  that  the  claimant  was  employed  as  a  foreman  by  J.  W. 
Oelerich  &  Son,  Incorporated,  a  corporation  having  an  office  in  the 
city  of  New  York,  engaged  in  the  business  of  grocers'  sundries  and 
wholesale  groceries,  and  in  connection  therewith  in  manufacturing 
pickles  and  syrups,  and  also  of  bottling  various  grocery  supplies,  sudi 
as  vinegar,  olives,  cottonseed  oil,  catsup,  and  peroxide;  that  while 
working  for  his  employer  at  his  employer's  plant,  putting  wires  on 
bottles  which  contained  peroxide,  which  wires  were  to  be  fastened  over 
the  corks  by  means  of  a  hand  machine,  the  bottle  which  the  claimant 
was  handling  broke  and  a  piece  of  glass  flew  into  his  right  eye,  causing 
a  rupture  of  the  eyeball ;  that  in  respect  of  the  peroxide  his  employer 
bought  the  same  in  bulk,  and  had  it  bottled  and  labeled  in  the  name 
of  the  employer,  for  the  purpose  of  sale ;  that  the  duties  of  the  claim- 
ant also  required  him  to  take  part  in  the  manufacture  of  pickles ;  that 
the  average  weekly  wage  of  the  claimant  was  $36.54. 

Following  the  accident,  the  usual  notice  of  injury,  claim  for  com- 
pensation, and  employer's  and  attending  physicians'  reports  of  injury 
were  made,  and  the  claim  came  on  for  hearing  before  the  State  Com- 
pensation Commission,  and  on  nine  occasions  commencing  November 
2,  1914,  and  ending  May  17,  1915,  awards  were  made  by  tibat  commis- 
sion; and  on  July  26,  1915,  such  an  award  was  made  by  its  successor, 
the  State  Industrial  Commission.  The  parties  interested,  as  well  as 
both  commissions,  apparently  acted  upon  the  belief  that  the  injury  was 
not  serious  and  only  temporary ;  and  without  having  the  question  of 
tfie  liability  of  the  employer  definitely  adjudicated,  the  parties  agreed 
upon  such  awards,  and  the  commissions  sanctioned  the  agreement,  ex- 
cept as  to  the  award  of  July  26th  for  four  weeks'  allowance,  to  which 
the  carrier  objected.    None  of  these  awards  so  made  appear  in  the 
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record  upon  appeal,  and  it  is  our  understanding  that  they  were  in- 
formal, and  were  not  entered  in  the  oflBce  of  either  commission.  Each 
of  the  awards  was  made  at  the  rate  of  $15  per  week,  and  together  cov- 
ered a  period  of  44  weeks,  and  each,  with  the  exception  of  the  award 
of  July  26th,  was  paid  by  the  insurance  carrier. 

On  the  19th  day  of  August,  1915,  the  claim  was  brought  to  a  hearing 
before  a  deputy  commissioner,  apparently  under  the  objection  made 
by  the  insurance  carrier  on  July  26th.  At  this  hearing  ^e  statement 
was  made  by  the  carrier  that  it  had  allowed  the  claim  to  drift  along, 
but  as  now  the  carrier  was  apparently  paying  for  the  loss  of  the  use 
of  the  eye,  it  wanted  the  nature  of  the  employment  gone  into  a  little 
more  thoroughly,  and  that  there  had  always  been  an  open  question  at 
its  home  office  whether  the  employment  in  which  the  claimant  was 
engaged  was  covered  by  the  policy.  At  this  hearing  the  testimony  of 
the  claimant  alone  was  given.  On  August  25th  an  executive  hearing 
of  the  commission  was  held,  at  which  the  claimant  was  present,  and 
the  carrier  was  represented  by  counsel.  On  August  27th  the  commis- 
sion rendered  its  decision  to  the  effect  that  the  claimant's  employ- 
ment at  the  time  of  the  accident  was  not  covered  by  the  Workmen's 
Compensation  Law,  and  that  the  decision  of  the  commission  was  to 
close  the  case  on  the  award  as  made  July  26th.  A  resolution  was  then 
passed  that  further  award  be  denied  on  the  ground  that  the  employ- 
ment did  not  come  within  the  act.  Notice  of  this  decision  was  given 
the  insurance  carrier,  and  also  the  claimant,  on  or  about  August  30, 
1915.    No  appeal  was  ever  taken  from  the  decision. 

On  October  6,  1915,  upon  application  of  the  claimant,  the  commis- 
sion opened  the  case,  although  the  insurance  carrier  questioned  the 
claimant's  right  to  rehearing  upon  the  ground  that  the  claimant's  rem- 
edy was  by  appeal  within  30  days  after  service  upon  him  of  a  copy 
of  the  award,  and  that,  not  having  taken  such  appeal,  the. decision  of 
the  commission  was  final.  A  rehearing  was  ordered  and  had,  further 
evidence  taken,  and  an  award  made  for  the  period  of  10  weeks  from 
July  26  to  October  4,  1915,  at  the  rate  of  $15  per  week,  and  the  case 
continued  for  further  hearing.  From  such  award  this  appeal  has 
been  taken. 

[1]  The  insurance  carrier  bases  his  right  to  a  reversal  of  the  award 
upon  three  grounds:  First,  that  the  claimant's  only  remedy  was  by 
appeal  under  section  23,  and  that  the  commission  had  no  right,  after 
the  time  to  appeal  had  expired,  to  open  the  case  and  make  an  award ; 
second,  that  the  claimant,  being  the  vice  president  of  the  corporation, 
was  not  an  employe  within  the  meaning  of  the  act;  and,  third,  that 
the  claimant's  injury  did  not  arise  out  of  and  in  the  course  of  a  hazard- 
ous employment.    'The  pertinent  portion  of  section  23  is  as  follows : 

'*Sec.  23.  Appeals  from  the  ConunUaion,  An  award  or  decision  of  the  com- 
mission shall  be  final  and  conclusive  upon  all  questions  within  its  Jurisdic- 
tion, as  against  the  state  fund  or  between  the  parties,  unless  within  thirty 
days  after  a  oopy  of  such  award  or  decision  has  been  sent  to  the  parties,  an 
appeal  be  taken  to  the  Appellate  DlTlsion  of  the  Supreme  Court  of  the  Third 
I>epartm6nt«" 

This  provision  is  susceptible  of  but  a  single  construction  as  applied 
to  an  appeal;   but  as  applied  to  a  rehearing  by  the  commission  the 


Digitized  by 


GooQle 


794  160  NEW  TOBK  BUPPLBMBNT  (Sup.  Ct. 

section  must  be  read  in  connecticm  with  sections  22  and  74,  which  pro- 
vide as  follows : 

"Sec.  22.  Modification  of  Award,  Upon  Its  •  •  •  motion  or  npon 
the  application  of  any  party  in  interest,  on  the  ground  of  a  change  in  con- 
ditions, the  commission  may  at  any  time  review  any  award,  and,  on  such  re- 
view, may  make  an  award  ending,  diminishing  or  increasing  the  compensa- 
tion previously  awarded.    •    ♦    ♦•» 

"Sec.  74.  Jurisdiction  of  Oonvmission  to  he  Continuing.  The  power  and 
jurisdiction  of  the  commission  over  each  case  shall  be  continuing,  and  it  may, 
from  time  to  time,  make  such  modification  or  change  with  respect  to  former 
findings  or  orders  relating  thereto,  as  in  its  opinion  may  be  Just" 

The  general  purpose  of  the  Workmen's  Compensation  Law,  and  the 
construction  to  be  given  its  provisions,  have  been  the  subject  of  con- 
sideration in  several  opinions  both  by  the  Court  of  Appeals  and  by  this 
court,  notably  in  the  two  cases,  in  Matter  of  Post  v.  Burger  '&  Gohlke, 
216  N.  Y.  544,  111  N.  E.  351,  Ann.  Cas.  1916B,  158,  and  Rheinwald 
V.  Builders'  Brick  &  Supply  Co.,  168  App.  Div.  425,  153  N.  Y.  Supp. 
598.  These  expressions  of  the  courts,  that  a  liberal  construction  is 
to  be  given  the  act  in  view  of  its  humane  purposes,  are  applicable  in 
the  case  at  bar  to  the  provisions  of  sections  22  and  74.  Upon  neither 
of  the  two  hearings  which  preceded  the  decision  of  August  27th, 
denying  further  award,  was  the  claimant  represented  by  counsel,  and 
upon  the  first  hearing  the  testimony  consisted  wholly  of  answers  to 
questions  framed  by  the  counsel  for  the  insurance  carrier  and  did  not 
develop  material  matters  relating  to  claimant's  employment,  which 
were  very  probably  unknown  to  the  counsel.  Apparently  upon  the 
application  for  a  rehearing,  facts  were  brought  to  the  attention  of  the 
commission  indicating  that  its  decision  had  been  made  without  full 
knowledge  of  the  facts,  making  it  questionable  in  the  judgment  of 
the  commissioners  whether  the  daim  had  been  justly  disposed  of. 
Possessed  of  this  uncertainty,  the  commission  was  not  only  within  its 
rights,  but  in  the  discharge  of  a  positive  duty  when  it  granted  a  re- 
hearing, and  when  later  confronted  by  additional  evidence,  and  be- 
lieving its  former  decision  to  be  incorrect,  it  promptly  corrected  it. 
The  right  exercised  by  the  commission  was  the  right  often  exercised 
by  courts  of  record  under  like  circumstances  even  after  the  determi- 
nation of  the  case  on  appeal.  Furthermore,  on  reopening  the  claim, 
it  was  practically  consented  by  the  counsel  for  the  insurance  carrier 
that  the  claim  be  heard  upon  its  merits,  and  that,  if  the  claim  should 
prove  to  be  a  just  one,  the  claimant  should  be  awarded  compensation, 
and,  if  not,  compensation  should  be  denied.  We  should  therefore  treat 
the  claim  as  having  been  heard  upon  the  merits  without  objection. 

[2]  As  to  the  claim  that  the  claimant  was  not  an  employe  within  the 
meaning  of  the  act :  The  claimant  spoke  of  his  compensation  for  serv- 
ices as  salary.  He  was  the  owner  of  7  of  the  100  shares  of  stock  of 
the  corporation.  There  is  no  claim  that  the  payments  received  by  him 
were  dividends  upon  his  stock.  The  commission  found  that  the  week- 
ly payment  made  him  was  his  weekly  wage.  Its  finding  was  fully 
justified  by  the  evidence.  While  he  was  vice  president  of  the  corpo- 
ration, his  employment  was  doubtless  through  the  board  of  directors, 
of  whom  he  may  or  may  not  have  been  one.    Although  he  was  the 
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general  foreman,  he  worked  in  the  various  industries  of  the  corpora- 
tion the  same  as  other  workmen,  and  was  doing  the  work  of  an  ordi- 
nary employe  at  the  time  he  was  injured.  His  being  vice  president 
and  a  stockholder  in  no  way  affected  his  status  as  an  employe.  Con- 
nor on  Workmen's  Compensation  Law,  pp.  31,  96;  Aken  v.  Bamet 
{employers'  liability)  118  App.  Div.  463,  103  N.  Y.  Supp.  1078,  af- 
firmed 192  N.  Y.  554,  85  N.  E.  1105. 

[3]  As  to  the  third  claim  of  the  appellant,  that  the  injury  sustained 
by  the  claimant  did  not  arise  out  of  or  in  the  course  of  his  employ- 
ment: The  commission  held  that  the  employment  of  plaintiff  fell 
within  group  33,  which  was  as  follows : 

''Canning  or  preparation  of  fruit,  vegetables,  fish  or  foodstuffs,  pickle  fac- 
tories and  sugar  refineries.'* 

It  appears  from  the  remarks  of  the  members  of  the  commission, 
preceding  making  the  award  of  October  6th,  that  the  commission  con- 
cluded that  the  employer  should  be  held  to  have  been  operating  a 
canning  factory,  and  hence  that  the  claimant's  employment  fell  within 
group  33.  However,  the  finding  of  the  commission  states  that  the 
employer  corporation  was  engaged  in  the  business  of  "grocers'  sundries 
and  wholesale  groceries."  .  This  was  also  the  statement  in  the  em- 
ployer's first  report  of  injury.  The  policy  stated  that  the  employer's 
business  was  "wholesale  dealers  in  grocers'  specialties."  The  em- 
ployer cannot  fairly  be  considered  to  have  been  operating  a  canning 
factory.  It  appears  that  claimant's  work  covered  fully  17  lines  of 
employment,  7  of  which  are  mentioned  in  the  foregoing  conclusions 
of  fact,  in  no  one  of  which  its  employes  were  engaged  continuously, 
but  in  each  of  which  work  was  done  from  time  to  time,  doubtless  as 
was  necessary  to  keep  the  stock  up,  and  as  the  demands  of  the  trade 
required.  Of  these  17  employments,  apparently  not  more  than  3  or 
4  could  be  classed  as  hazardous  employments  under  the  Workmen's 
Compensation  Law  as  it  existed  at  the  time  the  claimant  was  injured. 

The  evidence  shows  that  the  claimant's  injury  resulted  from  the 
bursting  of  a  bottle  containing  peroxide,  which  had  been  filled,  corked, 
and  left  standing  on  the  floor  some  days  before,  and  as  the  claimant 
placed  it  upon  a  bench  for  the  purpose,  by  the  use  of  a  hand  machine, 
of  placing  wires  over  the  corks  to  prevent  their  being  forced  out  by 
the  gas,  the  ^s  which  had  accumulated  in  one  of  the  bottles  exploded. 
Prior  to  classifying  "bottling"  as  a  hazardous  employment  under  group 
27  by  the  amendment  of  1916  (chapter  622),  drawing  from  barrels 
peroxide,  which  was  described  as  a  liquid  antiseptic,  &  disinfectant, 
and  as  commonly  sold  by  grocers  for  cleaning  purposes,  and  placing 
it  in  bottles,  was  not  embraced  in  the  hazardous  employments,  nor 
was  it  incidental  to  a  hazardous  employment.  Neither  was  the  busi- 
ness of  "grocers'  sundries  and  wholesale  groceries"  classified  as  a 
hazardous  employment.  The  question,  therefore,  presented  by  this 
branch  of  the  appeal,  is  whether  an  employe  working  in  August,  1914, 
in  an  industry  not  in  itself  hazardous,  in  which  there  were  several 
lines  of  employment,  some  of  which  were  hazardous  and  some  non- 
hazardous,  who  was  injured  while  working  in  one  of  the  nonhazardous 
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emplo3nnents,  which  was  in  no  way  incident  to  a  hazardous  employ- 
ment, was  entitled  to  compensation. 

The  word  "employ^"  as  defined  in  section  3,  subd.  4  (prior  to  the 
amendment  of  1916),  "means  a  person  who  is  engaged  in  a  hazardous 
employment  in  the  service  of  an  employer  carrying  on  or  conducting 
the  same.  *  *  * "  Section  2  of  the  Workmen's  Compensation 
Law  awards  compensation  to  employes  "engaged  in  the  following 
hazardous  emplo3rments" ;  and  this  right  of  ccnnpensation  concededly 
extended  to  an  employment  which  was  an  incident  to  a  hazardous  em- 
ployment. That  the  injury  must  have  arisen  out  of  a  hazardous 
employment,  or  in  other  words  have  been  sustained  while  the  employe 
was  engaged  in  a  hazardous  employment,  or  in  an  emplo3rment  inci- 
dent to  a  hazardous  employment,  in  order  to  justify  making  an  award, 
has  been  held  in  several  cases,  among  others  Matter  of  Newman  v. 
Newman,  113  N.  E.  332  (decided  June  6,  1916,  169  App.  Div.  745, 
155  N.  Y.  Supp.  665 ;  Matter  of  Mihm  v.  Hussey,  169  App.  Div.  742, 
155  N.  Y.  Supp.  860;  Gleisner  v.  Gross  &  Herbener,  170  App.  Div. 
37,  155  N.  Y.  Supp.  946;  Sickles  v.  Ballston  Refrigerating  Storage 
Co.,  171  App.  Div.  108,  156  N.  Y.  Supp.  864. 

The  decision  of  the  commission  should  be  .reversed,  and  the  award 
vacated.    All  concur. 


(174  App.  Div.  327) 

MERCHANTS'  LINE  v.  WALSH  CONST.  CO. 

(Supreme  Conrt,  Appellate  Division,  Third  Department.    September  13,  1916.) 

1.  Eminent  Domain  ^=»295 — ^Actions — Bubden  of  Proof. 

Where  plaintiff  erected  a  derrick  at  the  end  of  a  dock  which  the  state 
had  condemned  for  a  termlnns  for  a  barge  canal,  plaintiff  liad  the  bur- 
den of  proving  that  defendant,  a  state  contractor,  acted.  wrongfuUy  in 
removing  the  derrick. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  |  803; 
Dec.  Dig.  <S=»295.] 

2.  Eminent  Domain  ^=s>295 — ^Pbesumptions — Tbesfass. 

Where  a  state  contractor  removed  a  derrick  erected  at  the  end  of  a 
wharf  which  the  state  had  condemned  to  furnish  a  terminus  for  a  barge 
canal,  there  is  no  presumption  that  the  state  did  not  take  the  proper 
steps  to  acquire  the  dock  and  was  a  mere  trespasser. 

[Ed.  Note.—- For  other  eases,  see  Eminent  Domain,  Cent  Dig.  |  803; 
Dec.  Dig.  «=s>295.] 

3.  Eminent  Domain   ^=s>307(2) — ^Actions — Evidence — Jttbt  Questions. 

In  an  action  against  a  state  contractor  for  conversion  of  a  derrick  plac- 
ed by  defendant  at  the  end  of  a  dock  condemned  by  the  state  to  afford  a 
terminus  for  a  barge  canal,  the  question  of  the  amount  of  plaintiff's  loss 
held  under  the  evidence  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  |  823: 
Dec.  Dig.  <©=>307(2).] 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  the  Merchants'  Line  against  the  Walsh  Construction  Com- 

e=:9For  other  cases  see  sam*  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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pany.    From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.    Reversal  and  remanded. 

Argued  before  KELLOGG,  P.  J„  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (J.  Harris  Loucks,  of  Albany, 
of  counsel),  for  appellant. 

James  Farrell,  of  Troy,  for  respondent. 

LYON,  J.  In  the  fall  of  1912  the  state  of  New  York  in  pursuance 
of  chapter  746,  Laws  1911,  sought  to  appropriate  for  a  barge  canal 
terminal  a  portion  of  the  Adams  street  dock  in  the  city  of  Troy,  N.  Y. 
The  dock  was  owned  by  the  Boston  &  Maine  Railroad.  A  portion  of 
it  had  been  leased  by  the  railroad  in  1902  to  Edward  F.  Murray  for 
the  term  of  25  years  under  the  condition  that  Murray  should  not 
underlet  any  part  of  the  leased  premises  without  the  written  consent 
of  the  lessor,  and  subject  to  the  right  of  either  party  to  terminate  the 
lease  on  giving  2  years'  notice  in  writing.  In  September,  1912,  pro- 
ceedings were  taken  by  the  state  engineer  and  the  canal  board  by  which 
the  river  end  of  the  dock  was  permanently  appropriated  for  use  as 
a  canal  terminal.  In  October,  1912,  the  superintendent  of  public  works 
caused  to  be  personally  served  upon  the  Boston  &  Maine  Railroad  a 
notice  of  appropriation,  together  with  a  map  and  description  of  the 
property  appropriated,  pursuant  to  section  8  of  said  Laws,  whigh 
provided  that : 

"From  the  time  of  the  service  of  such  notice,  the  entry  upon,  and  the  ap- 
propriation by  the  state  of  the  property  described  for  the  purposes  above 
described,  shall  be  deemed  complete,  and  such  notice  so  served  shall  be  con- 
clusive evidence  of  such  entry  and  appropriation  and  of  the  quantity  and 
boundaries  of  the  property  appropriated." 

In  October,  1912,  the  state  also  caused  a  duplicate  of  said  notice, 
map,  and  description,  with  an  affidavit  of  such  service  to  be  filed  in 
the  office  of  the  clerk  of  Rensselaer  county.  Apparently  the  purpose 
of  such  act  was  to  comply  with  the  provisions  of  said  section  8  as 
to  unknown  owners,  and  owners  upon  whom  the  superintendent  of 
public  works  was  not  able  in  his  judgment,  after  making  reasonable 
and  proper  efforts  so-to  do,  to  serve  such  notice  personally.  The  act 
specifies  no  other  reason  for  such  filing.  So  far  as  the  record  dis- 
closes, no  personal  service  of  said  notice,  map,  and  description  was 
made  upon  said  Murray  or  upon  the  plaintiff.  Upon  the  map  of  the 
property  appropriated  was  the  following  statement: 

"This  appropriation  covers  merely  lands,  buildings,  and  other  structures; 
all  fixtures,  machinery,  or  appurtenances  which  may  l)e  deemed  as  fairly 
removable  remain  the  property  of  the  owner  and  are  subject  to  his  disposition." 

In  March,  1913,  a  notice  to  vacate  was  served  by  the  state  engineer 
and  surveyor's  office  upon  the  Boston  &  Maine  Railroad,  stating  that 
in  the  performance  of  the  construction  work  of  the  terminal  posses- 
sion would  be  required  May  1,  1913.  The  notice  stated  that  it  was 
given,  not  as  a  matter  of  necessity,  but  to  notify  the  occupants  of  the 
exact  date  when  possession  would  be  required  and  to  cause  the  occu- 
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pant  as  little  inconvenience  as  possible.  In  April,  1913,  the  plaintiff 
obtained  from  said  Murray  verbal  permission  to  locate  a  derrick  upon 
the  portion  of  the  dock  appropriated,  to  replace  a  derrick,  the  date  of 
the  erection  of  which  was  not  shown,  which  had  belonged  to  the 
plaintiff,  and  which  had  been  washed  away  in  the  spring  of  1913,  It 
does  not  appear  that  the  license  was  for  any  fixed  term.  During  the 
same  month  the  plaintiff  erected  the  derrick,  the  alleged  conversion 
of  which  by  the  defendant  has  given  rise  to  this  action. 

In  January,  1914,  the  defendant  entered  into  a  contract  with  the 
state  for  the  construction  of  the  terminal,  and  in  the  latter  part  of 
March,  1914,  entered  upon  the  work  of  construction.  In  June,  1914, 
the  work  had  reached  a  point  where  it  was  necessary  that  the  derrick 
be  removed  in  order  that  the  work  might  continue.  The  derrick 
consisted  of  an  oak  mast  about  40  feet  in  height,  having  a  diameter 
of  26  inches  at  the  butt  and  16  inches  at  the  top.  It  was  set  8  feet 
into  the  ground,  braced  at  the  bottom,  supplied  with  a  boom  and  the 
necessary  blocks  and  fittings,  and  stayed  by  two  guy  cables  extending 
from  the  top  of  the  mast  to  the  ground.  On  June  28th  defendant's 
foreman,  after  consultation  with  the  assistant  engineer  of  the  state 
engineer's  department,  who  was  overseeing  the  construction  of  the 
terminal,  directed  the  men  in  the  employ  of  the  defendant  to  cut  the 
mast  down,  which  they  did.  The  derrick  was  then  rolled  out  of  the 
way  of  the  work.  Its  subsequent  disposition  is  not  disclosed  by  the 
evidence.  Whether  notice  was  given  to  the  plaintiff  to  remove  the 
derrick  previous  to  the  day  of  its  destruction  was  the  subject  of  much 
contradictory  testimony.  However,  the  preponderance  of  evidence 
was  strongly  in  favor  of  the  defendant's  contention  that  the  plaintiff 
was  repeatedly  notified  to  remove  it  in  ample  time  to  have  done  so 
before  it  was  reached  in  the  construction  work  and  cut  down. 

Plaintiff's  principal  office  and  place  of  business  was  in  the  city  of 
Troy.  Its  president  and  manager  resided  there.  He  testified  that 
he  had  been  informed  prior  to  the  time  he  erected  the  second  derrick 
that  the  state  had  fixed  upon  the  Adams  street  dock  as  the  canal  ter- 
minal. He  also  testified  that,  although  he  knew  of  a  contract  having 
been  made  by  the  defendant  with  the  state  for  the  construction  of  the 
terminal,  from  which  he  must  have  assumed  that  the  state  had  acquired 
title  to  the  property,  and  knew  that  the  work  of  construction  was  go- 
ing on,  and  although  the  plaintiff  used  the  derrick  in  its  work  of  trans- 
ferring freight  between  cars  and  boats  up  to  about  April  1,  1914,  yet 
that  the  plaintiff  did  not  take  any  steps  to  learn  how  the  work  was 
progressing  towards  the  derrick.  So  far  as  appears,  the  plaintiff  never 
claimed  any  right  to  have  the  derrick  remain,  or  asked  any  delay  in 
removing  it,  or  made  any  offer  to  remove  it.  Its  officers  apparently 
considered  not  removing  it,  to  be  for  the  interests  of  the  plaintiff. 

[1,2]  The  lease  from  the  railroad  to  Murray  was  never  placed  up- 
on record,  and  so  far  as  appears  there  was  no  open  and  notorious  pos- 
session upon  the  part  of  either  Murray  or  the  plaintiff,  which  would 
put  the  state  upon  inquiry  at  the  time  of  making  the  appropriation 
as  to  whether  either  was  in  possession  of  any  portion  of  the  dock  prop- 
erty.   In  fact,  it  may  be  said  the  record  contains  no  satisfactory  cvi- 


Digitized  by 


GooQle 


Sup.  Ct.)  MBBCHAKTS'  LINE  V.  WALSH  CONST.  CO.  799 

dence  that  the  lease  was  unrevoked  and  in  force  in  the  fall  of  1912, 
or  at  the  time  of  the  alleged  conversion  of  the  derrick.  Any  right  of 
possession  which  the  plaintiff  had  was  wholly  dependent  upon  the 
right  of  possession  of  Murray  as  lessee.  Plaintiff  makes  no  claim  of 
ever  having  acquired  any  right  from  the  state  to  erect  the  derrick.  Had 
notice  of  appropriation  been  served  upon  Murray  in  the  fall  of  1912, 
or  the  state  have  otherwise  acquired  his  rights,  the  plaintiif ,  in  erecting 
its  derrick  in  April,  1913,  was  a  trespasser,  and  subject  to  treatment 
as  such.  The  burden  of  proof  was  upon  the  plaintiff,  yet  Murray  was 
not  called  to  testify,  nor  his  absence  accounted  for.  Manifestly  Leslie 
could  not  know  whether  Hotaling,  the  deceased  process  server,  had 
served  notice  upon  Murray  or  not.  His  whole  testimony  was  neces- 
sarily limited  to  the  fact  that  the  papers  which  he  had  from  the  state 
department  of  public  works,  and  the  affidavits  which  were  on  file  in 
the  state  comptroller's  office,  which  he  did  not  have,  did  not  contain 
any  affidavit  of  service  upon  Murray.  Certainly,  no  presumption  op- 
erated in  plaintiflfs  favor  that  the  state  was  a  trespasser  by  reason  of 
having  failed  to  do  the  necessary  acts  making  the  appropriation  com- 
plete and  entitling  it  to  take  possession  of  the  property,  and  through  its 
contractor  construct  the  terminal. 

[3]  The  court  assuming  that  the  appropriation  was  not  complete 
as  to  the  plaintiff,  directed  a  verdict  against  the  defendant  for  $250. 
Concededly  the  defendant  is  entitled  upon  this  appeal  to  every  rea- 
sonable inference  in  its  favor  which  can  be  drawn  from  the  evidence. 
The  only  testimony  as  to  the  value  of  the  derrick  was  that  of  plaintiff's 
president  and  manager  to  the  effect  that  the  cost  of  the  derrick  and 
fittings  was  about  $200,  and  that  the  plaintiff  paid  $50  for  labor.  The 
defendant  has  assumed  in  his  brief,  and  the  assumption  finds  support 
in  the  evidence,  that  the  latter  sum  included  not  only  the  cost  of  the 
derrick  with  its  fittings,  but  also  included  the  expense  of  placing  the 
derrick.  Manifestly  a  derrick  which  had  been  exposed  to  the  weather 
and  had  been  in  use  for  a  year  was  of  less  value  than  when  new. 
Plainly,  too,  the  derrick  was  then  or  would  soon  become  the  subject 
of  removal,  which  would  apparently  require  that  it  be  cut  down,  re- 
ducing it  to  a  30-foot  derrick,  or  that  the  earth  be  removed,  the  mast 
released  from  its  anchorage  at  the  base,  and  the  derrick  be  then  taken 
down.  Whether  in  fact  the  practical  way  for  the  plaintiff  to  have 
removed  the  derrick  would  not  have  been  to  cut  it  down  does  not 
appear,  and  is  probably  not  material  upon  this  appeal.  It  was  at  least 
for  the  jury,  as  men  of  practical  experience  and  common  sense,  to 
say  in  what  amount  the  plaintiff  had  been  damaged  by  the  alleged  con- 
version of  the  derrick. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event  All 
concur;  KELLOGG,  P.  J.,  in  result 
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(174  App.  Dlv.  387) 

MILLER  y.  STBINFELD  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    September  13,  1916.) 

1.  Negligence  «=»136(25) — ^Actions — Jubt  Question. 

In  an  action  against  defendants,  whose  name  appeared  on  a  stepladder 
which  broke,  causing  Injury  to  plaintiff,  the  question  whether  the  ladder 
broke  by  reason  of  defective  materials  and  workmanship,  or  Improper  use, 
held  under  the  evidence  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §{  326-^2;  Dec. 
Dig.  «©=»136(25).] 

2.  Negligence    <S=»134(2) — ^Evidence — Effect    of    Tbade-Mabk — ^Manufac- 

ture— "Tbade-Mabks." 

In  view  of  Penal  Law  (Consol.  Laws,  c.  40)  |  2350,  defining  a  "trade- 
mark" as  a  mark  used  to  indicate  the  maker,  owner,  or  seller  of  an  ar- 
ticle of  merchandise,  including,  among  other  things,  any  name  of  a  person 
or  corporation,  or  any  name,  device,  or  emblem  usually  affixed  to  denote 
that  it  was  imported,  manufactured,  produced,  or  sold  by  him,  the  fbct 
that  defendants'  name  appeared  on  a  stepladder  sold  by  them  does  not 
establish  that  they  were  the  manufacturers  of  the  ladder,  for  a  trade- 
mark is  Just  as  consistent  with  the  fact  that  they  were  Jobbers  thereof. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  8  272;  Dec.  Dig. 
«=>134(2). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Trade-Marks.] 

5.  Negligence  ^:s>27 — Manufactukeb — ^Tests. 

A  manufacturer  of  goods,  such  as  a  stepladder,  is  bound  to  test  them 
before  putting  them  on  the  market  and  where  he  fails  to  do  so,  and  the 
ladder  breaks  by  reason  of  defects,  causing  injuries  to  ultimate  purchasers, 
such  purchasers  may  recover. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  §  25 ;  Dec.  Dig. 
«=»27.] 

4.  Negligence  ^=s>134(ll) — ^Actions — Sdbmise. 

Where  plaintiff  was  injured  by  the  breaking  of  a  stepladder,  which  de- 
fendants had  either  manufactured  or  sold  as  Jobbers,  plaintiff  must  be- 
fore recovery  can  be  had,  establish  defendants'  negligence  as  the  proxi- 
mate cause  of  the  injury,  and  evidence  raising  a  mere  conjecture  is  in- 
sufficient 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  §  273 ;  Dec  Dig. 
<S=>134(11).] 

6.  Negligence  ^=s>27 — Jobbers — Inspection. 

Where  Jobbers  make  a  reasonable  inspection  of  stepladders  before  dis- 
posing of  them  to  retailers  for  sale  to  the  trade,  they  are  not  guilty  of 
negligence,  rendering  them  liable  to  an  ultimate  purchaser  injured  by 
the  breaking  of  a  ladder. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  |  26;  Dec  Dig. 
<S=>27.] 

6.  Negligence  ^=s>121(2) — Res  Ipsa  Loquitub. 

Defendants  sold  stepladders  to  a  retailer,  and  one  of  them  was  pur- 
chased by  plaintiff.  In  using  the  ladder,  it  broke,  and  plaintiff  received 
a  fall.  It  did  not  appear  whether  the  ladder  broke  by  reason  of  defects, 
or  plaintiff's  Improper  use.  Held  that  there  being  no  showing  that  de- 
fendants were  more  than  Jobbers,  or  that  no  inspection  had  been  made  of 
such  ladders,  they  could  not  be  held  liable  under  the  doctrine  of  res 
ipsa  loquitur.    . 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  §§  218,  226,  271 ; 
Dec  Dig.  «©=»121(2).] 

^s9For  other  cases  8e«  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DlgesU  &  Indexes 
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Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Rhoda  N.  Miller  against  Samuel  Steinf eld  and  Leo  Stein- 
f  eld,  as  copartners  doing  business  as  Steinf  eld  Bros.  From  a  judg- 
ment for  defendants,  and  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Leary  &  Fullerton,  of  Saratoga  Springs  Qames  A.  Leary,  of  Sara- 
toga Springs,  of  counsel),  for  appellant. 

Ivins,  Wolff  &  Hoguet,  of  New  York  City  (Henry  F.  Wolff  and 
Robert  Louis  Hoguet,  both  of  New  York  City,  of  counsel),  for  re- 
spondents. 

LYON,  J.  The  plaintiff  was  seriously  injured  by  falling  from  a 
stcpladder.  It  was  of  a  construction  commonly  known  as  a  stepladder 
chair,  and  bore  the  words,  "Trade-Mark,  Steinfeld."  Two  pieces  of 
wood  joined  together  by  a  hinge  at  each  end  formed  the  seat,  per- 
mitting the  back  portion  of  the  chair  to  be  turned  over  on  the  front 
portion,  creating  a  form  of  stepladder  in  common  use.  The  defend- 
ants were  dealers  in  toys  and  furniture  specialties  on  Broadway  in  the 
city  of  New  York.  The  chair  was  undoubtedly  one  of  a  half  dozen 
bought,  of  the  defendants  by  Bickley  Bros.,  who  condi^cted  a  house 
furnishing  store  at  Glens  Falls,  N.  Y.  The  chair  was  bought  of  Bick- 
ley Bros,  by  plaintiff's  daughter,  and  sent  by  her  as  a  present  to  the 
plaintiff  at  Ballston  Spa. 

[1]  The  plaintiff  testified  that  while  standing  upon  the  third  step 
of  the  ladder,  about  to  engage  in  washing  a  window,  she  fell  to  the  floor 
and  was  injured.  Following  her  fall  the  plaintiff  claims  that  the  lad- 
der was  found  to  have  come  in  two  by  the  drawing  out  of  nails  and  of 
the  screws  which  held  the  hinges  to  the  back  portion  of  the  ladder. 
The  plaintiff  claimed  that  this  caused  the  ladder  to  collapse.  The  de- 
fendants claimed  that  the  plaintiff's  fall  was  caused,  and  the  hinges 
thereby  disconnected,  by  the  plaintiff  having  leaned  so  far  out  from 
the  ladder  as  to  place  the  center  of  gravity  outside  the  base  line  of  the 
chair.  In  demonstration  of  their  theory,  tihe  defendants  caused  a  man, 
in  the  presence  of  the  jury,  to  mount  the  ladder  and  stand  upon  the 
third  step  with  the  hinges  disconnected.  Whether  the  plaintiff's  fall 
resulted  from  her  having  leaned  too  far  out  from  the  ladder,  or  from 
the  collapsing  of  the  ladder  by  reason  of  the  insufficient  attachment 
of  the  hinges,  was  fairly  a  question  of  fact  for  the  jury.  At  the  close 
of  the  evidence  the  plaintiff  was  allowed  to  amend  her  complaint  by 
adding  the  allegation  that  the  defendants  were  jobbers  and  sellers  of 
stepladders,  as  well  as  manufacturers  thereof,  as  theretofore  alleged. 
At  the  close  of  the  plaintiff's  evidence  the  defendants  rested  their 
case.  Following  the  charge,  the  jury  rendered  a  verdict  of  no  cause 
of  action. 

[2,  3]  The  plaintiff's  grievances,  as  stated  in  the  brief  of  her  coun- 
sel, are  twofold :  That  the  court  erred  in  refusing  to  charge  the  jury 
that  the  defendants  were  the  manufacturers  of  the  ladder,  and  also 
erred  in  refusing  to  apply  the  rule  of  res  ipsa  loquitur.  At  the  conclu- 
leoN.T.s.— «i 
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sion  of  the  charge,  plaintiff's  counsel  took  an  exception  to  the  state- 
ment of  the  court  that  there  was  no  proof  in  the  case  that  the  de- 
fendants were  the  manufacturers  of  the  ladder.  The  plaintiff  had 
alleged  in  her  complaint  upon  information  and  belief  that  the  defend- 
ants were  the  manufacturers.  The  answer,  verified  by  one  of  the  de- 
fendants, positively  denied  that  this  was  so.  A  careful  reading  of  the 
record  discloses  nothing  supporting  plaintiff's  allegation,  nor  does  the 
plaintiff's  brief  point  out  any  evidence  whatever  to  that  effect,  except 
as  the  brief  claims  that  the  words  "Trade-Mark,  Steinf  eld,"  upon  the 
ladder,  indicated  that  the  defendants  were  the  manufacturers.  The 
presence  of  the  trade-mark,  however,  was  equally  consistent  with  the 
conclusion  that  the  defendants  were  mere  jobbers  or  sellers  of  these 
chairs. 

"  *A  trade-mark'  is  a  mark  used  to  Indicate  the  maker,  owner  or  seUer  of 
an  article  of  merchandise,  and  Includes  among  other  things  any  name  of  a 
person  •  *  *  nsually  affixed  to  an  article  of  merchandise  to  denote  that 
the  same  was  imported,  manufactured,  produced,  sold  •  •  •  by  him." 
Penal  Law  N.  Y.  §  2350.  "In  the  strict  sense  of  the  term,  a  trade-mark  Is 
applicable  only  to  a  vendible  article  upon  which  It  Is  In  some  manner  affixed 
or  represented  as  a  symbol  to  Indicate  the  origin  or  ownership  of  the  article 
on  which  it  Is  placed."  Koehler  v.  Sanders,  122  N.  Y.  65,  72,  25  N.  E.  235, 
236  (9  L.  R.  A.  576).  The  definition  generally  adopted  by  the  later  decisions 
is  that  the  term  "trade-mark"  means  "a  distinctive  mark  of  authenticity, 
through  which  the  products  of  particular  manufacturers  or  the  vendible 
commodities  of  particular  merchants  may  be  distinguished  from  those  of 
others."  Elgin  National  Watch  Co.  v.  Illinois  Watch  Co.,  179  U.  S.  665,  673, 
21  Sup.  Ct.  270,  273  (45  L.  Ed.  365) ;  Standard  Paint  Co.  v.  Trinidad  Asphalt 
Mfg.  Co.,  220  U.  S.  446,  31  Sup,  a.  456,  55  L.  Ed.  536. 

The  burden  of  proving  that  the  defendants  were  the  manufacturers 
of  the  ladder  was  upon  the  plaintiff.  As  the  trade-mark  might  indicate 
with  equal  force  that  the  defendants  were  the  manufacturers  or  the 
jobbers,  or  the  sellers  of  the  ladder,  it  was  incumbent  upon  the  plaintiflf 
to  offer  evidence  tending  to  show  that  the  defendants  were  the  man- 
ufacturers of  the  ladder  before  she  could  claim  that  the  presence  of 
the  trade-mark  was  proof  to  that  effect.  Unquestionably  the  ruling 
of  the  court  that  there  was  no  proof  in  the  case  that  the  defendants 
were  the  manufacturers  of  the  ladder  was  an  important  ruling,  as 
tlie  liability  of  the  manufacturer  of  a  ladder  is  much  greater  than  that 
of  a  jobber  or  seller.  The  manufacturer  is  presumably  acquainted  with 
the  method  of  its  manufacture.  Undoubtedly  a  person  holding  him- 
self out  to  be  the  manufacturer  is  liable  to  a  purchaser  to  the  same 
extent  as  the  actual  manufacturer  would  be  had  the  purchase  been 
made  from  him.  Willson  v.  Faxon,  Williams  &  Faxon,  203  N.  Y. 
108,  101  N.  E.  799,  47  L.  R.  A.  (N.  S.)  693,  Ann.  Cas.  1914D,  49; 
Junkermann  v.  Tilyou  R.  Co.,  213  N.  Y.  404,  108  N.  E.  190,  L.  R. 
A.  1915F,  700. 

The  fact  that  the  bill  for  the  half  dozen  chairs  sold  by  the  defend- 
ants to  Bickley  Bros,  stated  that  the  chairs  were  shipped  to  Bickley 
Bros,  from  Walton,  N.  Y.,  would  not  tend  to  indicate  that  the  de- 
fendants were  the  manufacturers  of  the  chairs.  Plaintiff's  counsel 
were  unquestionably  familiar  with  the  decision  in  MacPherson  v. 
Buick  Motor  Co.,  217  N.  Y.  382,  111  N.  E.  1050,  Ann.  Cas.  1916C, 
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440,  holding  that  the  manufacturer  of  an  automobile  was  responsible 
for  the  finished  product,  and  was  not  at  liberty  to  put  that  product 
upon  the  market  without  subjecting  the  component  parts  to  ordinary 
and  simple  tests,  and  doubtless  they  fully  appreciated  the  importance 
lof  proving  that  the  defendants  were  the  manufacturers  of  the  ladder, 
if  such  were  the  fact.  Although  plaintiff's  counsel  were  advised  by 
the  service  of  the  verified  answer  several  months  before  the  case  came 
to  trial  that  the  defendants  claimed  that  they  were  not  the  manufac- 
turers of  the  ladder ;  and  while  it  would  seem  to  have  been  within  their 
power  to  establish  definitely  whether  or  not  thfe  defendants  were  the 
manufacturers  of  the  chair,  yet  they  did  not  see  fit  to  call  any  witness 
from  either  defendants'  place  of  business  in  New  York  City,  or  from 
Walton,  to  testify  where  or  by  whom  the  chair  was  manufactured. 
Nor  did  the  plaintiff  suggest  any  reason  for  the  absence  of  such  wit- 
nesses. We  think  the  statement  of  the  court  that  there  was  no  proof 
in  the  case  that  the  defendants  were  the  manufacturers  of  the  ladder 
was  fully  warranted. 

[4-8]  As  to  the  doctrine  of  res  ipsa  loquitur:  The  court  at  de- 
fendants' request  instructed  the  jury  that  the  mere  breaking  of  the 
ladder  did  not  render  the  defendants  liable,  to  which  instruction  the 
plaintiff  excepted.  We  think  the  court  committed  no  error  in  this 
respect.  The  plaintiff  was  bound  to  prove  facts  from  which  it  might 
fairly  be  inferred  that  the  defendants'  negligence  was  the  proximate 
cause  of  the  injury.  Mere  surmise  or  conjecture  would  not  do. 
Bruckel  v.  Milhau's  Sons,  116  App.  Div.  832,  835,  102  N.  Y.  Supp. 
395,  citing  Shearman  &  Redfield  on  Negligence  (5th  Ed.)  §  57.  The 
ladder  was  plainly  a  cheap  affair,  made  of  chestnut,  not  painted,  var- 
nished, or  oiled.  It  was  sold  by  defendants  to  Bicldey  Bros.,  at  the 
rate  of  $9  per  dozen,  and  by  the  latter  to  plaintiff's  daughter  for  $1.25. 
One  of  the  defendants  testified  that  they  had  dealt  in  the  ladders  for 
six  years,  had  sold  numbers  of  them,  and  never  before  knew  of  any 
parting  or  breaking  of  any  of  them.  Concededly  at  the  time  of  the 
accident  the  ladder  was  in  the  possession  and  under  the  sole  control 
of  the  plaintiff,  and  perhaps  being  so  negligently  used  by  her  as  to 
be  the  sole  cause  of  her  fall  and  injury. 

"The  causative  force  of  the  Injury  must  be  shown  to  be  controlled  by  the 
defendant ;  it  must  also  appear  that  there  was  no  other  equally  efficient  prox- 
imate cause.  •  •  •  The  most  frequent  application  of  the  doctrine,  as 
stated,  is  to  passenger  cases,  because  the  passenger  of  necessity  passively  sub- 
mits himself  to  be  acted  upon  by  forces  exclusively  under  the  carrier's  control. 
The  derailment  of  a  train  by  which  the  passenger  is  injured  is  generally  con- 
sidered a  typical  case  of  res  ipsa."  Shearman  &  Redfield  on  Neg.  (6th  Ed.) 
§  58b.  "This  is  the  doctrine  of  res  ipsa  loquitur,  and  it  is  not  applied  unless 
the  thing  causing  the  accident  is  under  the  control  of  the  defendant  or  his 
servants,"  Thompson  on  Negligence,  S  7635,  citing  Lennon  y.  Rawitzer,  57 
Conn.  583, 19  Aa  334. 

It  appears  probable  from  the  evidence  that  the  plaintiff  did  not 
know  just  how  the  accident  happened.  The  fact  that  upon  the  trial 
of  the  action  a  man  mounted  the  disconnected  ladder  and  stood  upon 
the  third  step  would  strongly  indicate  that  the  fall  resulted  from  the 
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plaintiff  having  leaned  too  far  out  from  the  ladder,  and  hence  was 
brought  about  in  part  at  least  by  the  plaintiff's  own  negligence.  ^  As 
such  may  have  been  the  fact,  and  the  verdict  indicates  that  the  jury 
may  have  so  found,  the  trial  court  had  not  the  right,  under  the  cir- 
cumstances, to  say  tfiat  presumptively  the  fall  resulted  solely  from  the 
negligence  of  the  defendants  in  failing  to  properly  inspect  the  ladder. 
That,  too,  in  face  of  the  fact  that  there  is  no  proof  that  the  defendants 
did  not  use  reasonable  care  in  making  inspection.  Such  an  instruction 
would  have  been  grossly  improper,  had  the  accident  happened  solely 
by  reason  of  the  plaintiff's  negligence  in  leaning  too  far  over  the 
ladder.    This  the  jury  had  the  right  to  find  from  the  evidence. 

Mere  proof  that  the  accident  happened  and  plaintiff  suffered  in- 
jury was  not  of  itself  sufficient  to  render  the  doctrine  of  res  ipsa  loqui- 
tur, applicable.  The  plaintiff  was  obliged  first  to  show  facts  and  cir- 
cumstances establishing  negligence  upon  the  part  of  the  defendants,  or 
from  which  the  inference  of  negligence  might  properly  be  drawn. 
Marceau  v.  Rutland  R.  R.  Co,,  211  N.  Y.  203,  206,  105  N.  E.  206, 
51  L.  R.  A.  (N.  S.)  1221,  Ann.  Cas.  1915C,  511.  The  negligence,  if 
any  existed,  upon  the  part  of  the  defendants  as  jobbers  or  sellers  of 
the  ladder,  was  the  failure  to  make  proper  inspection.  There  was  no 
evidence  that  the  defendants  did  not  use  reasonable  care  in  having  the 
ladder  inspected  by  a  competent  person  before  it  left  Walton.  The 
alleged  defects  were  not  so  obvious  that  their  existence  implied  absence 
of  inspection.  The  proof  shows  that  the  ladder  was  inspected  by  Bick- 
Icy  Bros,  when  received  by  them  from  defendants,  and  before  being 
placed  in  stock,  and  that  it  was  also  inspected  by  plaintiff's  husband 
when  it  reached  plaintiff's  home,  and  that  neither  inspection  revealed 
any  defect.  Evidently  the  jury  believed  that  the  defects  in  the  lad- 
der, if  they  in  fact  existed,  were  not  discoverable  in  the  exercise  of 
reasonable  care  of  inspection,  and  that  the  fact  that  the  defects  were 
not  discovered  did  not  prove  that  reasonable  inspection  had  not  been 
made  by  the  defendants.  If  reasonable  inspection  were  in  fact  made 
by  defendants,  and  the  alleged  defect  not  discovered,  then  there  was  no 
negligence  upon  the  part  of  the  defendants  as  jobbers  or  sellers,  and 
there  was  nothing  upon  which  the  doctrine  of  res  ipsa  loquitur  could 
apply. 

Furthermore,  a  full  trial  of  the  issues  was  had,  at  which  all  the 
witnesses  were  before  the  jury.  The  plaintiff  makes  no  complaint  of 
rulings  as  to  the  admission  or  exclusion  of  evidence.  The  charge  was 
clear  and  comprehensive.  The  court  submitted  to  the  jury  the  ques- 
tions as  to  whether  the  ladder  was  defective;  if  so,  whether  it  was 
obviously  defective;  whether  the  defendants  as  jobbers  or  dealers 
failed  under  the  circumstances  to  exercise  reasonable  care  of  inspec- 
tion ;  and  whether  the  plaintiff  was  chargeable  with  contributory  neg- 
ligence. The  court  instructed  the  jury  that,  if  they  should  conclude 
from  the  evidence  that  the  defendants  did  not  exercise  reasonable 
care  under  the  circumstances ;  that  the  defendants  ought  not  to  have 
passed  this  ladder,  ought  not  to  have  sold  it,  or  transmitted  it  to  the 
retail  dealer,  then  the  defendants  were  negligent;   and  if  the  jury 
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should  find  the  plaintiff  free  from  contributory  negligence,  the  jury 
could  find  that  the  plaintiff  was  entitled  to  recover  in  the  case.  A  jury 
of  plaintiff's  own  county  found  a  verdict  in  favor  of  the  defendants. 
The  judgment  and  order  appealed  from  should  be  affirmed.  All 
concur ;  KELLOGG,  P.  J.,  and  HOWARD,  J.,  in  result 


(06  Misc.  Rep.  COO) 

BUBOHBLL  T.  BTJBGHBLL  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.    September  Q,  1916.) 

1,  Pabtition  <s=»89— Rights  of  Pabties — ^Bxntal  Valub— Evidence. 

Where  party  to  partition  suit  was  to  be  charged  with  the  rental  value 
of  a  portion  of  the  premises,  the  lease  of  such  premises  formerly  taken 
by  him  would  be  prima  facie  proof  of  their  rental  value. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent.  Dig.  §§  246,  251 ;  Dec 
Dig.  «s»88.] 

2.  Pabtition  <®=:»86 — Use  of  Pbemisbs— Rental  Valub— Intbbbst. 

Interest  would  be  properly  chargeable  on  such  rental  value. 
[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  §§  247-249,  252; 
Dec  Dig.  «s»86.] 

8.  Refebence  <®=:»107 — ^QuBsnoN  of  Fact— Refebee's  Finding. 

The  court  would  not  reverse  his  finding,  as  against  the  weight  of 
evidence,  where  there  was  a  real  and  substantial  contradiction  in  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  §§  207-210;  Dec. 
Dig.  «=»107.] 

4.  Tenancy  in  Common  <d=»28(l) — ^Possession — ^LiABiurrr  fob  Rent. 

The  fact  that  a  tenant  in  common  was  in  possession  of  the  whole  or  a 
part  of  the  premises  was  no  basis  for  compelling  him  to  pay  for  their 
use  and  occupation,  and  he  could  not  be  held  liable  therefor  unless  he 
had  agreed  to  pay  rent  or  had  ousted  his  cotenants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent  Dig.  H  76, 
83;  Dec  Dig.  «s>28(l).] 

6.  Tenanot  in  Common  «=»28(7) — ^Holding  Ovsb— Liabujtt  fob  Rent. 

That  a  tenant  in  common  had  been  the  tenant  of  the  premises  under 
lease  from  his  cotenants  and  had  held  over  after  the  expiration  of  liis 
lease  did  not  make  him  liable  fbr  the  rental  value  of  the  premises ;  the 
presumption  in  such  case  being  that  he  held  over  as  one  of  the  owners  and 
not  as  a  tenant 

[Ed.  Note. — For  other  cases»  see  Tenancy  in  Common,  Cent  Dig.  §§  82, 
88;  Dec  Dig.  «=»28(7).] 

6.  Tenancy  in  Common  ^=>21 — Rights  of  Cotenants— Possession. 

A  tenant  in  common  could  not  hold  two  of  a  number  of  booths  on  the 
premises  for  his  exclusive  use,  and  prohibit  his  cotenants  from  occupying 
those  with  him,  even  though  they  were  permitted  to  occupy  all  the  others, 
as  each  cotenant  has  the  right  to  share  in  the  possession  of  each  of  the 
pieces  of  property  owned  in  common. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  in  Common,  Cent  Dig.  §  62 ; 
Dec.  Dig.  <&»21.] 

7.  Pabtition  <®=:»69 — Oubteb  of  Cotenant— Sufficibnot  of  Evidence. 

In  partition,  where  liability  of  defendant  for  use  and  occupation  was 

^=s»For  other  cases  see  same  topic  ft  KEY-KUMBER  in  all  Key-Numbered  Digests  ft  Indezefi 
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referred,  evidence  held  not  to  sustain  the  referee's  finding  tbat  snch  de- 
fendant ousted  his  cotenants  from  sharing  his  possession. 
[Ed.  Note.— For  other  cases,  see  Partition,  Cent.  Dig.  |  192 ;   Dec  Dig. 


8.  Tenancy  in  Ooioion  «=»38(8) — Ousteb  from  Part — ^Pbesumption. 

Where  a  tenant  In  common  ousts  his  cotenants  from  a  part  of  the 
premises,  there  is  no  presumption  of  an  ouster  from  the  whole  premises. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  (Common,  Cent.  Dig.  §  114 ; 
Dec.  Dig.  <©=>38(8).] 

9.  Tenancy  in  Common  ^=>2X — Rights  or  Tenants — Ousteb. 

A  tenant  in  common  has  no  right  to  oust  his  cotenants  by  force  or  other- 
wise. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent  Dig.  |  62 ; 
Dec.  Dig.  <®=:»21.] 

10.  TPenanoy  in  Common  ^=s>21 — ^Possession — Ousteb. 

A  tenant  in  common,  who  did  not  deny  his  cotenants'  rights,  nor  deny 
them  a  share  in  the  possession  of  the  premises,  did  not  oust  them. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent.  Dig.  §  62 ; 
Dec.  Dig.  «=s>21.] 

U.  Tenancy  in  Common  ^=»21 — Possession — Ousteb — Resistance. 

A  tenant  in  common  of  a  number  of  booths  was  justified  in  resisting  the 
attempt  of  his  cotenants,  not  to  obtain  a  share  in  the  possession  of  the 
two  booths  occupied  by  him,  but  to  obtain  the  whole  possession  and  exclude 
him  from  occupancy. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent  Dig.  |  62 ; 
Dec.  Dig.  «=»21.] 

Partition  by  George  F.  Burchell  against  Richard  W.  Burchell  and 
others.  Judgnient  for  plaintiflE  against  defendant  Morrison,  and  ques- 
tion of  his  liability  for  the  use  and  occupation  of  the  premises  referred. 
Motion  to  confirm  referee's  report  denied. 

Fred  L.  Gross,  of  Brooklyn,  for  plaintiff. 

Coombs  &  Wilson,  of  Brooklyn,  for  defendant  Morrison. 

Geo.  W.  McKenzie,  of  Brookl3rn,  for  defendant  executors. 

CROPSEY,  J.  Here  is  a  motion  to  confirm  a  referee's  report,  made 
after  the  entry  of  final  judgment  in  a  partition  action  holding  the  de- 
fendant Morrison  liable  for  the  rental  value  of  a  portion  of  die  prop- 
erty affected  by  the  action.  The  judgment  provided  that  the  question 
of  the  liability  of  Morrison  for  the  use  and  occupation  of  the  prem- 
ises in  question  be  reserved,  and  determined  after  the  entry  of  judg- 
ment. Morrison  objects  to  the  confirmation  of  the  report,  and  claims 
he  should  not  be  charged  with  the  rental  value  of  any  portion  of  the 
property. 

[1,2]  If  Morrison  is  to  be  charged  with  the  rental  value  of  the 
premises,  the  lease  of  those  premises  formerly  taken  by  him  would 
be  prima  facie  proof  of  their  rental  value.  McCarty  v.  Ely,  4  E.  D. 
Smith,  375;  Dorb  v.  Waybright  (Sup.)  121  N.  Y.  Supp.  584;  Morrell 
V.  Cawley,  17  Abb.  Prac.  76;  Ten  Eyck  v.  Houghtaling,  12  How. 
Prac.  523-530.    And  interest  would  be  properly  chargeable  on  such 

^3>For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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value.  Van  Rensselaer  v.  Jewett,  2  N.  Y.  135,  51  Am.  Dec.  275 ;  Wil- 
son V.  City  of  Troy,  135  N.  Y.  96-104,  32  N.  E.  44,  18  L.  R.  A.  449, 
31  Am.  St.  Rep.  817;  Covin  v.  De  Miranda,  140  N.  Y.  474,  35  N. 
E.  626. 

But  the  main  question  is  whether  Morrison  is  liable  for  the  use  and 
occupation.  Morrison  is  a  cotenant  with  the  plaintiff  and  with  the 
defendants  named  Burchell,  who  represent  the  other  interest.  If  Mor- 
rison is  liable  at  all,  it  is  because  he  has  ousted  his  cotcnants,  or  pre- 
vented them  from  sharing  with  him  the  possession  of  the  property. 
The  referee  finds  there  was  such  an  ousting  from  the  whole  property 
in  question,  and,  further,  that  even  if  the  proof  did  not  warrant  such 
a  finding,  it  did  warrant  a  finding  of  an  ouster  from  a  portion  of  the 
premises,  and  that  a  presumption  followed  of  an  ouster  from  the 
whole. 

[3]  The  evidence  is,  as  usual,  conflicting  upon  many  points,  and 
wherein  there  is  a  real  and  substantial  conflict  it  is  not  proposed  to 
review  the  evidence  or  to  reverse  the  finding  of  the  referee.  The 
referee  saw  the  witnesses  and  had  the  great  advantage  in  determining 
the  question  of  their  credibility  in  having  both  seen  and  listened  to 
them.  Any  one,  either  court  or  counsel,  who  has  had  any  experience 
in  trying  cases,  knows  that  the  credibility  of  witnesses  is  not  to  be  de- 
termined merely  upon  what  they  say,  but  quite  as  much,  and  not  in- 
frequently more,  upon  how  they  say  it,  and  their  manner,  tone,  and 
demeanor  on  the  stand.  A  court,  reviewing  a  finding  of  fact  made 
by  a  tribunal  which  has  had  this  great  advantage,  should  seldom,  if 
ever,  reverse  a  finding  as  against  the  weight  of  evidence  when  there 
is  a  real  and  substantial  contradiction  in  the  evidence  concerning  such 
matter.  All  that  the  reviewing  court  has  before  it  is  the  mere  words 
of  the  witness  as  they  appear  in  type.  All  the  other  factors  that  so 
strongly  aid  in  determining  credibility,  which  the  trier  of  the  fact  had 
before  him,  are  wholly  absent. 

[4]  In  this  case  there  is  a  substantial  contradiction  as  to  a  number 
of  matters.  The  important  question  here,  however,  is  whether  there 
is  any  proof  to  justify  the  finding  that  Morrison  ousted  and  excluded 
his  cotenants  from  the  property.  In  considering  this  question  the 
testimony  given  on  behalf  of  the  plaintiff  will  be  assumed  to  be  the 
truth.  If  that  justified  the  finding,  it  should  not  be  disturbed.  If  it 
did  not,  then  the  report  cannot  be  confirmed. 

The  question  divides  itself  into  two  parts:  (1)  Did  Morrison  keep 
his  cotenants  from  the  possession  of  the  whole  of  the  premises  in  ques- 
tion? And  (2)  did  he  keep  them  from  the  possession  of  any  part?  A 
brief  statement  of  the  situation  must  be  g^ven  before  the  happenings  of 
June  21,  1912,  arc  stated,  which  happenings,  the  plaintiff  claims,  con- 
stituted the  ousting.  The  property  in  question  here  consisted  of  a 
number  of  separate  booths  at  Rockaway.  They  fronted  on  board- 
walks or  alleyways,  and  were  used  only  during  the  summer  season. 
They  had  no  connection  with  each  other.  Prior  to  1912  Morrison  had 
leased  the  interest  of  his  cotenants  in  all  these  booths  and  had  paid 
them  rent.    His  last  lease  expired  in  October,  1911,  and  was  not  re- 
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newed.  At  the  close  of  that  year's  season  Morrison  boarded  up  all 
the  booths,  as  he  had  done  every  year.  This  was  done  to  protect  them. 
In  the  spring  of  1912  Morrison  opened  up  two  of  the  booths  for  his 
own  use.  There  were  about  a  dozen  of  these  booths.  The  remaining 
ones  were  not  opened,  and  continued  to  be  boarded  up,  as  they  had  been 
all  winter. 

[5,  6]  The  mere  fact  that  Morrison  was  in  possession  of  the  whole 
or  a  portion  of  the  premises  is  no  basis  for  compelling  him  to  pay  for 
their  use  and  occupation.  A  tenant  in  common  cannot  be  held  liable 
for  the  rental  value  of  the  premises  owned  in  common,  unless  he  has 
agreed  to  pay  rent  or  has  ousted  his  cotenants.  Willes  v.  Loomis,  94 
App,  Div.  67,  87  N.  Y.  Supp.  1086;  Adams  v.  Bristol,  126  App.  Div. 
660,  111  N.  Y.  Supp.  231;  Zapp  v.  MiUer,  109  N.  Y.  51-57,  15  N. 
E.  889.  Nor  does  the  fact  that  Morrison  had  been  the  tenant  of  these 
premises,  leasing  from  his  cotenants  their  shares,  and  held  over  after 
the  expiration  of  his  lease,  make  him  liable.  In  such  a  case  the  pre- 
sumption is  that  the  cotenant  holds  over  and  continues  in  possession  as 
one  of  the  owners  of  the  property,  and  not  as  a  tenant.  Valentine  v. 
Healy,  158  N.  Y.  369-373,  374,  52  N.  E.  1097,  43  L.  R.  A.  667;  s. 
c.  178  N.  Y.  391,  70  N.  E.  913.  But  Morrison  could  not  hold  two 
of  the  booths  for  his  exclusive  use  and  prohibit  his  cotenants  from  oc- 
cupying those  with  him,  even  though  they  were  permitted  to  occupy 
all  the  remaining  ones.  Each  cotenant  has  the  right  to  share  in  the 
possession  of  each  of  the  pieces  of  property  owned  in  common.  Izard 
v.  Bodine,  11  N.  J.  Eq.  403-406,  69  Am.  Dec.  595;  Starks  v.  Kirch- 
graber,  134  Mo.  App.  211-213,  113  S.  W.  1149. 

[7,  8]  This  action  had  been  pending  for  years,  but  shortly  before 
the  day  when  the  alleged  ouster  is  claimed  to  have  taken  place,  certain 
proceedings  had  been  had  in  it  which  must  be  noted  The  plaintiff 
and  the  defendants  Burchell  had  moved  for  the  appointment  of  a 
receiver.  This  application  was  unopposed  by  Morrison,  and  was  grant- 
ed, and  a  receiver  was  appointed  of  the  whole  property.  This  order 
was  signed  June  13,  1912.  The  receiver  actually  obtained  his  bond, 
and  it  was  approved  by  the  court  and  given  to  the  plaintiff's  attorney  to 
file.  All  this  was  done  before  June  21,  1912.  It  transpired  that  the 
plaintiff's  attorney  did  not  file  the  bond ;  in  fact,  it  never  was  filed.  But 
the  fact  that  it  was  not  filed  was  not  known  either  to  Morrison  or  his 
attorneys  until  long  after  the  aUeged  ousting.  On  June  17,  1912,  by 
arrangement,  the  receiver  visited  the  property  in  company  with  all 
the  parties  and  their  attorneys.  There  he  saw  Morrison  and  demand- 
ed from  him  the  possession  of  the  premises.  Morrison  made  no  ob- 
jection to  surrendering  possession,  and  told  the  receiver  to  take  pos- 
session, but  said  he  would  like  to  keep  possession  of  the  two  booths 
which  he  was  occupying.  The  receiver  went  through  all  the  property 
and  examined  it.  Two  days  later  the  attorneys  and  the  receiver  ap- 
peared before  the  court  which  had  appointed  the  receiver,  and  there 
discussion  arose  as  to  what  should  be  done  by  the  receiver.  This  was 
on  June  19,  1912.  At  that  time  the  fact  that  Morrison  was  in  posses- 
sion of  two  of  the  booths  was  stated  to  the  court.    Plaintiff's  attorney 
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insisted  that  Morrison  be  removed.  Morrison's  lawyer  opposed  such 
action,  and  claimed  he  could  not  be  removed,  as  he  was  a  tenant  in 
common.  Evidently  the  court  held  in  accordance  with  the  contention 
ot  Morrison's  attorney,  for  in  an  order,  entered  a  few  days  later  as 
a  result  of  this  conference  it  is  provided  that  the  receiver  "is  directed 
not  to  disturb  Morrison's  possession"  of  the  portion  occupied  by  him 
(namely,  the  two  booths),  and  that  the  question  of  whether  he  should 
be  obliged  to  pay  rent  for  them  be  left  until  the  report  of  sale  was 
made. 

Two  days  after  this  conference  and  apparent  decision  of  the  court 
(the  order  thereon  was  not  actually  signed  tmtil  so^ie  days  later)  plain- 
tiff and  the  defendants  Burchell,  with  their  attorneys  and  a  number  of 
other  people,  went  to  the  property  in  question.  No  notice  of  their  visit 
was  given  to  Morrison  or  his  attorneys.  They  brought  with  them  a 
quantity  of  lumber  and  other  materials,  and  the  things  that  then  hap- 
pened were  those  which  plaintiff  claims  constituted  an  ouster,  which 
made  Morrison  liable,  as  the  referee  has  found.  Of  all  the  people  who 
accompanied  the  plaintiff  on  this  day,  but  one  was  called  as  a  witness 
before  the  referee,  and  he  was  the  attorney  for  the  defendants  Burchell. 
He  testified  that  the  plaintiff  and  the  defendants  Burchell  put  their 
lumber  and  other  materials  on  the  walk  or  alleyway,  and  then  tried 
to  enter  the  two  booths  occupied  by  Morrison.  He  said  that  no  at- 
tempt was  made  to  enter  any  of  the  other  booths. 

After  the  plaintiff  had  rested  his  proof  before  the  referee,  and  Mor- 
rison had  introduced  his  proof,  the  printed  record  on  appeal  in  an  ac- 
tion for  assault  that  arose  out  of  the  occurrences  of  that  day  was 
received  in  evidence  by  the  referee.  On  that  trial  the  plaintiff  and 
others  of  his  party  testified,  but  none  of  them  claimed  that  any  attempt 
had  been  made  to  enter  any  of  the  booths,  or  to  take  possession  of 
any  portion  of  the  property,  except  the  two  booths  occupied  by  Mor- 
rison. It  is  clear  from  their  evidence  that  the  only  attempts  to  take 
possession  were  directed  to  the  two  booths  occupied  by  Morrison. 
There  was  no  attempt  to  take  possession  of  the  whole  property.  The 
referee  finds  to  the  contrary,  apparently  basing  his  finding  on  the 
statement  of  one  of  Morrison's  witnesses  in  the  assault  action.  This, 
however,  was  explained  by  the  witness  in  the  hearing  before  the  ref- 
eree, and  even  if  it  had  not  been,  in  the  face  of  the  positive  statement 
of  the  plaintiff  and  his  witnesses  that  the  only  attempts  to  enter  the 
premises  were  directed  to  the  two  booths  occupied  by  Morrison,  that 
must  be  accepted  as  the  fact.  The  referee  further  held  that  Morrison 
had  excluded  his  cotenants  from  the  two  booths,  and  thus  there  was  a 
presiunption  of  an  exclusion  or  ouster  from  all  the  booths.  No  author- 
ity was  cited  for  this  proposition,  and  it  is  difficult  to  appreciate  its  legal 
force.  The  booths  were  in  no  way  connected.  Entrance  to  the  booths 
occupied  by  Morrison  would  not  aid  to  effect  an  entrance  to  the  others. 
There  can  be  no  presumption  of  an  ouster  from  the  other  booths,  even 
if  the  facts  justified  a  finding  of  an  ouster  to  the  two  which  Morrison 
occupied. 

On  that  day  Morrison  and  his  attorneys  believed  that  the  receiver 
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was  in  possession  of  all  of  the  property,  except  the  two  booths  which 
Morrison  occupied.  The  receiver  had  demanded  possession  several 
days  previously,  and  it  had  been  granted  him,  and  the  hearing  before 
the  court  two  days  previouslx  had  determined  that  the  receiver  should 
not  disturb  Morrison's  possession  of  the  two  booths,  but  as  to  the 
remainder  of  the  booths  the  receiver  was  authorized  to  expend  moneys 
in  equipping  them  with  gas,  water,  and  sewer  connections.  On  this 
21st  day  of  June  Morrison  did  not  claim  to  be  in  possession  of  any 
portion  of  the  premises,  except  the  two  booths.  To  hold  there  is  any 
presumption  of  an  exclusion  from  the  remaining  booths,  under  these 
facts,  even  if  there  was  an  exclusion  from  the  two  held  by  Morrison, 
would  be  wholly  unwarranted. 

As  to  the  two  booths  used  by  Morrison,  the  plaintiflF's  claim  of  what 
happened  is  briefly  as  follows:  When  they  arrived  at  the  property 
they  told  Morrison  that  they  "came  down  to  take  possession"  of  it. 
They  made  no  statement  that  they  came  down  to  share  its  possession 
with  him.  On  the  contrary,  their  statement  clearly  indicated,  as  well 
as  their  acts,  as  will  later  be  shown,  that  they  intended  to  oust  Mor- 
rison from  the  possession  and  to  take  it  for  themselves.  When  they 
told  Morrison  of  their  intention  to  take  possession  of  the  property, 
he  asked  them  for  their  authority,  and  said,  if  they  showed  their 
authority  to  do  so,  he  would  acquiesce.  This  is  the  statement  of  the 
plaintiff's  own  witnesses.  Then  attempts  were  made  to  take  posses- 
sion. Long  joists,  10  or  12  feet  in  length,  were  carried  towards  the 
two  booths.  Morrison's  sons  and  others  resisted  the  attempts,  and 
the  plaintiff  and  his  associates  finally  abandoned  their  efforts.  One  of 
plaintiff's  witnesses  said  the  object  of  trying  to  take  in  the  joists  was 
to  partition  off  a  portion  of  the  property;  but  this  purpose  was  not 
told  to  Morrison.  This  interference  by  Morrison's  sons  and  others, 
plaintiff  claims,  constituted  an  eviction  or  ousting.  But  in  view  of 
all  that  had  taken  place  it  seems  clear  that  there  was  no  denial  by 
Morrison  of  the  right  of  his  cotenants  to  share  the  possession  of  the 
two  booths  with  him.  This  must  follow  from  the  following  facts: 
The  appointment  of  the  receiver,  the  visit  of  the  receiver,  and  his 
demand  for  possession  which  was  granted;  the  happenings  in  court 
on  June  19th,  and  the  determination  of  the  court  that  Morrison  might 
remain  in  possession  of  the  two  booths;  the  fact  that  no  notice  of 
any  kind  was  served  on  Morrison  demanding  that  he  permit  his  co- 
tenants  to  share  the  possession  with  him ;  the  fact  that  no  claim  was 
made  that  they  wanted  to  share  the  possession,  but,  on  the  contrary, 
that  they  asserted  on  the  day  of  their  visit  that  they  came  to  take  pos- 
session ;  the  use  of  the  joists,  and  the  presence  of  the  number  of  men 
who  came  with  the  plaintiff.  All  these  and  other  matters  do  not  seem 
to  justify  a  finding  that  Morrison  excluded  his  cotenants  from  sharing 
his  possession.  Every  move  of  the  plaintiff  seemed  to  indicate  an  in- 
tention to  oust  Morrison  and  he  had  a  right  to  oppose  such  attempts. 

[9-11]  A  tenant  in  common  has  no  right  to  oust  his  cotenant  by 
force  or  otherwise.  Wood  v.  Phillips,  43  N.  Y.  152.  Morrison  did 
not  deny  his  cotenants'  rights  nor  did  he  deny  them  a  share  in  the 
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possession  of  the  booths,  so  there  was  no  exclusion  or  ouster  (Ed- 
wards V.  Bishop,  4  N.  Y.  61-65);  and  plaintiff  could  not  partition 
off  a  portion  of  the  booth  occupied  by  Morrison  (McGarrell  v.  Murphy, 
1  Hilt.  132;  Mumford  v.  Brown,  1  Wend.  S3,  19  Am.  Dec.  461). 
Each  cotenant  must  exercise  his  right  to  a  common  possession  in  such 
a  way  as  not  to  interfere  with  the  right  of  possession  of  the  other 
cotenants.  C.  C.  Land  Ass'n  v.  Lohbauer,  187  N.  Y.  106-111,  79 
N.  E.  844.  The  court  is  assuming  that  all  that  Morrison's  sons  did 
on  the  day  in  question  was  authorized  by  Morrison,  as  there  is  proof 
tending  to  show  this  fact  and  it  has  been  found  by  the  referee.  But 
it  seems  clear  that  they  were  justified  in  resisting  the  attempts  made 
by  the  plaintiff  and  his  forces,  as  those  attempts  were  not  to  obtain  a 
share  in  the  possession  of  the  two  booths,  but  to  obtain  the  whole 
possession  of  them  and  exclude  Morrison  from  his  occupancy.  The 
plaintiff  and  the  defendants  Burchell  evidently  did  not  make  this  visit 
in  order  to  share  in  Morrison's  possession,  but  rather  to  make  evi- 
dence as  a  basis  for  a  claim  against  Morrison  for  use  and  occupation. 
It  follows  that  the  report  of  the  referee  is  not  sustained  by  the 
proof  and  that  it  cannot  be  confirmed.    Settle  order  on  notice. 


(174  App.  Dlv.  720) 

PUTNAM  V.  MURRAY  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  18, 1010.) 

BiASTBB  AND  SeBVANT  <®=»376(2) — WORKMEN'S  COMPENSATION  ACT — INJURIES  IN 
OOUBSB  OF  BMPLOTICENT — "ARISING  OUT  OV  AND  IN  COUB8X  OF  EMPLOY- 
MENT." 

A  driver  for  one  engaged  in  trucking  stepped  on  a  msty  nail  as  he  was 
getting  up  into  his  wagon  after  collecting  dirt  from  the  streets,  pursuant 
to  his  employment.  Held  that,  though  other  indiyiduals  might  have 
stepped  on  the  nail  and  received  injuries,  yet  the  resulting  death  of  the 
driver  from  tetanus  was  one  from  an  injury  arising  out  of  and  in  the 
course  of  his  employment,  and  so  recovery  might  be  had  under  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67)  S  2,  as  group  41  classifies  the 
occupation  of  driving  teams  of  horses  as  extrahazardous,  for  the  driver's 
duties  consisted,  not  only  in  driving,  but  in  getting  upon  and  out  of  his 
wagon. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Dec.  Dig. 
<©=»376(2).] 

Howard,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Claim  by  Catherine  Putnam  under  the  Workmen's  Compensation 
Act  before  the  State  Industrial  Commission  for  the  death  of  a  serv* 
ant  against  Fred  Murray,  employer,  and  the  Travelers'  Insurance  Com- 
pany, insurance  carrier.  From  an  award  of  compensation,  the  em- 
ployer and  insurer  appeal.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ. 

^s»For  other  cases  see  same  topic  ft  KET-KUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Amos  H.  Stephens,  of  New  York  City  (E.  Clyde  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Thomas  Woods,  of  S)n:acuse,  for  respondent  Putnam. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

Robert  W.  Bonynge,  of  New  York  City,  for  Workmen's  Compensa- 
tion Commission. 

LYON,  J.  The  sole  question  at  issue  upon  this  appeal  is  whether 
the  death  of  the  deceased  can  be  said  to  have  arisen  out  of  his  em- 
ployment. He  was  engaged  in  the  occupation  of  driver  in  the  business 
of  teaming,  trucking,  and  livery.  While  working  for  his  employer  in 
collecting  dirt  from  the  streets  of  Syracuse,  N.  Y.,  he  stepped  upon 
a  board  containing  a  rusty  nail  as  he  was  getting  up  into  his  wagon. 
The  nail  pierced  his  shoe  and  went  into  his  foot.  The  wound  became 
poisoned  therefrom,  and  as  a  result  his  entire  system  became  infected 
with  tetanus  germs,  causing  his  death.  The  State  Industrial  Commis- 
sion found  that  the  injuries  were  accidental,  and  arose  out  of  and 
in  the  course  of  his  employment.  The  defendants  challenge  the  cor- 
rectness of  the  conclusion  that  his  injuries  arose  out  of  his  employ- 
ment, and  cite  in  support  of  their  contention  the  cases  of  Newman  v. 
Newman,  113  N.  E.  332,  decided  in  1916,  Sheldon  v.  Needham,  7 
B.  W.  C.  C.  471,  Kitchenham  v.  S.  S.  Johannesburg,  4  B.  W.  C.  C. 
311,  Mitchell  v.  S.  S.  Saxon,  5  B.  W.  C.  C.  623,  and  De  Filippis  v. 
Falkenberg,  170  App.  Div.  153,  155  N.  Y.  Supp.  761;  and  the  de- 
fendants contend  that  there  can  be  no  liability,  as  the  accident  arose 
from  a  common  risk,  to  which  any  person  was  equally  exposed  who 
happened  to  travel  that  way  on  foot,  without  regard  to  the  nature  of 
his  employment. 

The  general  distinction  between  the  cases  cited  and  the  case  at  bar 
is  that  in  the  former  it  was  held  that  the  injuries  were  not  received 
while  the  employe  was  engaged  in  one  of  the  hazardous  occupations 
specified  in  the  Workmen's  Compensation  Law,  or  in  doing  an  act 
incidental  thereto.  In  the  case  at  bar  the  deceased  was  engaged  in  the 
operation  on  streets  of  a  wagon  drawn  by  horses,  which  was  conceded- 
ly  a  hazardous  employment  under  group  41.  His  duties  were  not 
limited  to  simply  driving  his  team.  They  included,  also,  the  loading 
of  his  wagon.  Costello  v.  Taylor,  217  N.  Y.  179,  111  N.  E.  755;  Dale 
V.  Saunders,  112  N.  E.  571,  decided  in  April,  1916.  The  Commission 
has  found  that  one  of  the  duties  of  deceased  was  going  about  the 
streets,  shoveling  dirt  into  his  wagon.  One  of  the  necessary  incidents 
of  driving  about  the  streets  was  getting  on  and  off  his  wagon.  While 
the  danger  of  stepping  on  the  nail  may  be  said  to  have  been  common 
to  all  persons  using  the  street,  an  injury  therefrom  to  a  mere  passer 
along  the  street,  not  engaged  in  a  hazardous  employment,  or  in  the  per- 
formance of  an  act  incidental  thereto,  would  probably  not  aiford  a 
right  to  compensation  under  the  act.  The  hazardous  employment  of 
the  deceased  required  his  continued  presence  upon  the  street  in  the  dis- 
charge of  the  duties  of  his  employment.  The  mere  fact  that  a  person 
not  engaged  in  a  hazardous  employment  was  exposed  to  the  danger  of 
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a  similar  injury,  should  he  chance  to  travel  that  way,  furnishes  no  ar- 
gument for  a  denial  of  the  right  of  compensation  to  a  person  whose 
hazardous  employment  compelled  his  constant  presence  on  the  street. 
In  the  case  of  McNeice  v.  Singer  Sewing  Machine  Company,  Limited, 
4  B.  W.  C,  C.  351,  48  Sc.  L.  R.  15,  the  Court  of  Session,  Scotland, 
held  that,  where  a  salesman  and  collector  riding  in  a  street  on  a  bi- 
cycle, in  the  course  of  his  employment,  was  kicked  on  the  knee  by  a 
passing  horse  and  injured,  the  accident  arose  out  of  the  emplo)mient. 
This  case  was  cited,  and  the  principle  on  which  it  was  based  approved, 
by  the  Court  of  Appeal,  England,  in  the  case  of  Pierce  v.  Provident 
Clothing  &  Supply  Co.,  Ltd.,  4  B.  W.  C.  C.  242,  1  K.  B.  997,  104  L. 
T.  473,  in  which  that  court  quotes  from  the  McNeice  Case  as  follows: 

''The  only  question  to  be  determined  that  has  been  argued  before  ns  is 
whether  it  arose  out  of  his  employment.  Now,  I  think  It  did.  I  think  that  it 
was  one  of  the  ordinary  dangers  to  which  his  employment  exposed  him,  be- 
cause it  is  quite  clear  from  the  statements  before  us  that  Us  employment  as 
collector  forced  him  to  traverse  the  streets.  And  I  think,  therefore,  that  a  dan- 
ger which  is  an  ordinary  danger  in  the  street— and  I  think  that  we  are  en- 
titled of  our  own  knowledge  to  know  that  the  behavior  of  a  passing  horse  is 
one  of  the  ordinary  dangers  of  the  street — ^is  therefore  a  danger  arising  out  of 
his  employment.  It  is  quite  true  that  many  members  of  the  public  are  ex- 
posed to  the  same  danger,  but  that  does  not  seem  to  me  to  be  the  criterion. 
These  many  members  of  the  public  might  be  either  parties  who  are  in  employ- 
ment or  who  are  not;  but,  even  if  they  were  paxties  in  employment,  they 
might  well  be  in  the  street,  not  in  the  course  of  their  employment,  and 
then  there  would  be  no  liability.  I  refer  to  the  ordinary  case  of  a  workman 
who  is  leaving  the  factory.  After  he  has  once  got  clear  of  the  factory,  and  is 
going  to  his  own  home  in  another  part  of  the  town,  he  would  not  then  be  in- 
jured in  the  course  of  his  employment.  But  here  the  man  in  the  course  of 
tils  employment  is  compelled  to  go  into  the  streets.  I  cannot  myself  distinguish 
between  this  case  and  the  case  of  a  coachman,  who  has  to  drive  about  the 
streets  for  his  master's  benefit,  and  not  for  his  own,  and  is  injured.  I  think 
the  appellant  was  injured  by  a  danger  arising  out  of  his  employment*' 

The  court  then  adds,  Cozens-Hardy,  M.  R.,  writing  the  opinion,  in 
which  Farwell  and  Buckley,  L.  JJ,,  concurred : 

"I  respectfully  desire  to  adopt  that  decision,  and  to  follow  it  in  the  present 
case  on  the  first  point  that  was  argued,  namely,  that  this  accident  did  not 
give  rise  to  a  claim  because  any  one  else  In  the  street  was  exposed  to  the 
same  risk." 

I  have  quoted  from  this  decision  at  some  length,  as  it  seems  to  so 
aptly  answer  defendants*  chief  objection  to  an  affirmance  of  the  award. 

I  think  the  decision  of  the  Commission  was  correct,  and  that  the 
award  should  be  confirmed. 

KELLOGG,  P.  J.,  and  WOODWARD  and  COCHRANE,  TJ.,  con- 
cur.   HOWARD,  J.,  dissents. 


(174  App.  Dlv.  332) 

OHISM  et  al.  v.  SMITH. 

(Supreme  CSourt,  Appellate  Division,  Third  Department.    I^eptember  13,  1916.) 

1.  Nayioabu:  Watebs  ^=s>36(S) — ^Land  Below  Low-Wateb  Mabk — ^Title  to. 

While,  ordinarily,  the  land  between  low  and  high  water  mark  belongs  to 

the  state,  yet  defendant,  who  went  on  such  land,  which  had  been  in  the 
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possessioii  of  the  owner  of  the  upland,  cannot  defeat  an  action  by  the 
latter  on  the  ground  that  the  state  had  title ;  the  state  not  disputing  the 
title  of  the  owner  of  the  upland. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  |  186; 
Dec.  Dig.  «=>86(3).] 
2.  Navigable  Waters  ^=»39(3) — ^Ripablaiv  Pbopbietobs — ^Rights  op. 

Riparian  rights  exist  on  the  banks  of  navigable  waters  as  well  as  un- 
navigable  streams;  a  riparian  proprietor  on  navigable  waters  having  a 
right  of  access  to  the  water  for  the  purposes  of  navigation. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  ||  243, 
244 ;   Dec.  Dig.  «55>39(3).] 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  John  D.  Chism  and  another  against  Sheldon  D.  Smith. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiffs 
appeal.    Reversed  and  remanded. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Chambers  &  Finn,  of  Glens  Falls  (Daniel  J.  Finn,  of  Glens  Falls, 
of  counsel),  for  appellants. 
Charles  R.  Patterson,  of  Glens  Falls,  for  respondent 

LYON,  J.  The  action  is  in  ejectment.  The  appeal  is  from  a  judg- 
ment entered  upon  a  dismissal  of  the  complaint  at  the  close  of  the 
trial.  The  case  has  been  three  times  tried.  It  has  been  once  before 
the  Court  of  Appeals  (210  N.  Y.  198,  104  N.  E.  L31),  and  twice  here- 
tofore before  this  court  (138  App.  Div.  715,  123  N,  Y.  Supp.  691,  order 
amended  140  App.  Div.  885,  124  N.  Y.  Supp.  1112;  150  App.  Div. 
893,  133  N.  Y.  Supp.  1115). 

In  1893  the  Lalce  George  Camp  Association  acquired  from  one 
Seelye  a  10-acre  tract  of  land  situated  in  the  county  of  Warren,  N. 
Y.,  described  as  bounded  on  the  west  by  the  shore  of  Lake  George  at 
low-water  mark  as  it  winds  and  turns.  The  association  laid  out  the 
tract  into  streets,  avqnues,  blocks,  and  lots.  The  conveyances  made 
by  the  association  granted  a  right  of  way  over  the  streets  and  avenues, 
but  reserved  title  thereto  in  itself.  About  1897  the  association  became 
insolvent,  and  the  unsold  portion  of  the  tract  was  sold  under  execu- 
tion. It  was  bought  by  one  Grifiin,  to  whom  conveyance  was  made 
by  the  sheriff  in  1898.  The  plaintiffs  in  1900  became  the  owners,  by 
conveyance  from  Griffin,  of  blocks  10  and  13,  which  bordered  upon 
the  lake.  The  blocks  were  separated  by  White  avenue,  which  was  30 
feet  wide  and  ran  westerly  to  the  lake.  In  1900  the  defendant  became 
the  owner  by  conveyance  from  Griffin  of  four  lots  in  the  tract,  no  one 
of  which  abutted  either  upon  the  lake  or  upon  White  avenue.  In 
1900  the  defendant,  against  the  protests  of  the  plaintiffs,  erected  a 
boathouse  and  dock  on  the  shore  of  the  lake.  The  boathouse  and  dock 
extended  about  23  feet  crosswise  of  White  avenue  and  about  7  feet 
in  front  of  block  13.  This  action  was  brought  to  recover  possession 
of  a  strip  of  land  described  as  being  over  30  feet  in  width  along  the 
lake  shore  and  about  168  feet  deep,  upon  which  the  defendant  had 
constructed  and  was  maintaining  a  boathouse. 

^s»For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Ker-Numbered  Digests  A  Indexes 
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Upon  the  first  trial  of  the  action  the  concession  was  made,  and  the 
court  found,  as  stated  in  the  prevailing  opinion,  that  the  waters  of 
Lake  George  were  public  waters,  with  the  title  to  the  bed  of  the  lake 
up  to  low-water  mark  in  the  state,  and  with  the  title  down  to  low-water 
mark  in  the  owners  of  the  upland.  Upon  appeal  it  was  held  by  a 
closely  divided  court  that  the  right  of  access  of  the  owners  of  the  up- 
land was  an  incorporeal  hereditament,  and  that  ejectment  did  not  lie 
in  favor  of  the  owners  of  the  upland  by  reason  of  defendant's  inter- 
ference below  low-water  mark  with  plaintiffs'  access  to  the  waters  of 
the  lake.  138  App.  Div.  715,  123  N.  Y.  Supp.  691,  order  amended  140 
App.  Div.  885,  124  N.  Y.  Supp.  1112.  The  court  accordingly  affirmed 
the  judgment  so  far  as  appealed  from  by  the  plaintiffs,  and  reversed  it 
so  far  as  appealed  from  by  the  defendant,  and  granted  ,a  new  trial. 

Upon  the  second  trial  the  court  dismissed  the  complaint  as  not  stat- 
ing a  cause  of  action.  Upon  appeal  to  this  court  the  judgment  was 
affirmed.  150  App.  Div.  893,  133  N.  Y.  Supp.  1115.  Upon  appeal  to 
the  Court  of  Appeals  the  judgment  was  reversed,  and  a  new  trial 
granted ;  the  court  holding  that  the  action  related  to  the  upland,  as  well 
as  to  the  boathouse  and  dock. 

Upon  the  third  trial  of  the  action  the  court  found,  upon  new  evi- 
dence then  offered,  that  a  substantial  portion  of  the  boathouse  and 
dock  was  above  low-water  mark,  but  wholly  below  high- water  mark ; 
that  the  plaintiffs  were  the  owners  in  fee  of  the  portion  of  White  ave- 
nue in  question ;  that  the  defendant  had  no  interest  in  the  lands  of  the 
plaintiffs,  except  the  right  to  pass  over  the  portion  thereof  known  as 
White  avenue;  and  that  the  lands  of  the  plaintiffs  were  bounded  on 
the  west  by  high-water  mark,  and  hence  that  the  defendant  was  not 
in  possession  of,  nor  withholding  from,  the  plaintiffs  any  lands  be- 
longing to  them.  The  court  thereupon  dismissed  the  complaint  From 
the  judgment  entered  thereon  this  appeal  was  taken. 

[1]  We  think  the  holding  of  the  trial  court  that  the  plaintiffs'  title 
extended  only  to  high-water  mark  was  contrary  to  the  evidence,  and 
calls,  for  a  reversal  of  the  judgment.  The  only  proof  upon  the  subject 
was  that  afforded  by  the  several  deeds,  covering  a  period  of  upwards 
of  20  years,  through  which  the  plaintiffs  derived  their  title.  Each  one 
of  these  conveyances  bounded  the  lands  on  the  west  by  the  shore  of 
Lake  George  at  low-water  mark.  Upwards  of  20  years'  possession  of 
block  13  in  the  plaintiffs  and  their  predecessors  in  title  was  shown. 
During  that  period  the  owners  laid  the  tract  out  into  lots  and  streets, 
built  a  sea  wall,  apparently  partly  above  and  partly  below  low-water 
mark,  cleared  the  land,  which  was  too  hilly  and  rocky  to  be  cultivated, 
of  brush,  mowed  the  grass  and  weeds,  graded  a  portion  of  the  land, 
and  sold  a  part  of  it.  Evidently  the  owners  put  the  land  to  the  only 
use  of  which  it  was  susceptible.  The  possession  of  the  plaintiffs  and 
their  grantors  was  the  possession  of  the  whole  of  block  13  and  of  White 
avenue  within  the  boundaries  described  in  their  deeds.  Ramapo  Mfg. 
Co.  V.  Mapes,  216  N.  Y.  362,  372,  110  N.  E.  772;  Shinnecock  Hills 
&  Peconic  Bay  Realty  Co.  v.  Aldrich,  132  App.  Div.  118,  116  N.  Y. 
Supp.  532,  jiffirmed  200  N.  Y.  533,  93  N.  E.  1132;  McRoberts  v, 
Bergman,  132  N.  Y.  73,  30  N.  E.  261. 
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The  state  is  not  disputing  plaintiffs'  claim  of  ownership  to  low- 
water  mark.  The  defendant  was  not  shown  to  have  been  in  any  way 
privy  to  the  rights  of  the  state.  The  state,  if  possessed  of  the  title  to 
the  bed  of  the  lake,  unquestionably  had  the  right  to  convey  its  rights 
to  the  plaintiffs'  predecessor  in  title.  This  proof  of  upwards  of  20 
years'  record  title  and  possession  was  prima  facie  sufficient  for  the 
maintenance  of  the  action,  especially  as  against  the  defendant,  a 
stranger  to  the  title.  9  R.  C.  L.  p.  844.  While  the  defendant  claimed 
that  the  title  below  high-water  mark  was  in  the  state,  he  offered  no 
proof  whatever  to  that  effect.  The  finding  of  the  court  seems  to  have 
been  based  upon  the  legal  conclusion  that  the  state  was  possessed  be- 
low high-water  mark  of  the  title  of  all  fresh-water  navigable  lakes. 
In  the  case  of  Oakes  v.  De  Lancey,  133  N.  Y.  227,  231,  30  N.  E.  974, 
975  (28  Am.  St.  Rep.  628),  the  plaintiff  sought  to  recover  the  sum 
paid  by  him  to  the  defendant  for  about  4  acres  of  land  situated  be- 
tween high  and  low  water  mark  on  Long  Island  Sound  and  embraced 
in  the  lands  purchased  by  the  plaintiff  from  the  defendant ;  the  plain- 
tiff claiming  that  the  defendant's  title  did  not  in  fact  extend  below 
high- water  mark.    Finch,  J.,  in  writing  the  opinion,  said: 

"The  appeUant  further  insists  that  the  title  to  the  shore  is  presumably 
in  the  state.  That,  with  us,  is  the  common-law  rule,  but  does  not  exclude  the 
possibility  of  title  in  the  grantor  derived  from  the  sovereign  or  obtained  by 
prescription.  There  is  no  question  of  title  in  the  case,  and  we  know  nothing 
about  it  Certainly  we  ought  not  to  presume  a  want  of  title  in  the  grantor  in 
order  to  construe  a  description  which  implies  such  title." 

As  to  a  stream,  its  navigability  in  fact  had  under  the  common  law 
of  England  no  relevancy  to  the  question  of  the  title  of  its  bed.  Ful- 
ton Light,  Heat  &  Power  Co.  v.  State  of  New  York,  200  N.  Y.  400, 
94  N.  E.  199,  37  L.  R.  A.  (N.  S.)  307.  The  prerogatives  of  the  sev- 
eral states  over  land  under  water  depends  upon  the  law  of  each  state. 
Hardin  v.  Jordan,  140  U.  S.  381,  11  Sup.  Ct.  808,  35  L.  Ed.  428.  Cases 
cited  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  482,  23  Sup.  Ct.  651, 
47  L.  Ed.  1134.  The  cases  cited  by  the  respondent  as  authorities  for 
the  contention  that  the  state  is  possessed  of  the  title  to  the  bed  of 
Lake  George  to  high-water  mark,  nearly  all  relate  to  waters  where 
the  tide  ebbs  and  flows,  as  to  which  concededly  the  common  law  of 
England,  subject  in  some  instances  to  grants  by  predecessors  in  title, 
applies.  Neither  are  decisions  relating  to  grants  of  lands  bordering 
on  the  Hudson  and  Mohawk  rivers  applicable  as  under  the  Dutch 
grants  the  beds  of  those  rivers  did  not  pass  to  the  grantees,  but  were 
reserved  to  the  crown,  and  passed  from  the  ownership  of  the  Nether- 
lands to  that  of  England,  and  at  the  close  of  the  Revolution  to  the 
state  of  New  York.  Fulton  Light,  Heat  &  Power  Co.  v.  State  of 
New  York,  200  N.  Y.  400,  413,  94  N.  E.  199,  37  L.  R.  A.  (N.  S.)  307. 

[2]  The  ownership  of  the  bed  of  Lake  George  to  high- water  mark 
is  probably  susceptible  of  proof  by  reference  to  grants  by  the  state 
or  by  its  Dutch  or  English  predecessors  in  title.  This  can  very  likely 
be  satisfactorily  established  upon  the  retrial  of  the  action.  In  general, 
the  right  of  access  of  a  riparian  owner  to  waters  forming  a  boundary 
of  his  land  is  stated  in  Gould  on  Waters  (3d  Ed.)  §  149,  as  follows: 
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"Biparlan  rights  exist  on  the  banka  of  nayigable  waters  as  well  as  of  un- 
navlgable  streams;  *  *  *  but  a  littoral  proprietor,  like  a  riparian  pro- 
prietor, has  a  right  to  the  water  frontage  belonging  by  nature  to  his  land, 
although  the  only  practical  advantage  of  it  may  consist  in  the  access  thereby 
afforded  him  to  the  water  for  the  purpose  of  using  the  right  of  navigation. 
This  right  of  access  is  his  only,  and  exists  by  virtue  and  in  respect  of  his 
riparian  property.  It  exists  in  the  case  of  tidewaters,  even  when  the  shore  is 
the  sovereign's  property,  both  when  the  tide  is  out  and  when  it  is  in.  It  is 
distinct  from  the  public  right  of  navigation,  and  an  interruption  of  it  is  an 
encroachment  upon  a  private  right,  whether  caused  by  a  public  nuisance  or 
authorized  by  the  le^slature.*' 

Other  authorities  bearing  upon  this  subject  are  Rumsey  v.  N.  Y. 
&  N.  E.  R.  R.  Co.,  133  N.  Y,  79,  30  N.  E.  654,  15  L.  R.  A.  618,  28 
Am.  St.  Rep.  600;  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74, 
80  N.  E.  665,  9  L.  R.  A.  (N.  S.)  326,  11  Ann.  Cas.  1 ;  Barnes  v.  Mid- 
land R.  R.  Terminal  Co.,  .193  N.  Y,  378,  85  N.  E.  1093,  127  Am.  St. 
Rep.  962.  The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellants  to  abide  the  event. 

Judgment  reversed  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  The  court  disapproves  of  the  find- 
ing that  tihe  plaintiffs'  title  extended  only  to  high-water  mark.  All 
concur. 


(95  Misc.  Rep.  514) 

PEOPLE  V.  KADEL. 

(Bronx  CJounty  Court    May  2,  1916.) 

WrFRSSSEBs  ^s:»370(8) — ^Ihpbachmxnt— Malice. 

In  a  prosecution  for  disorderly  conduct,  involving  abusive  language 
toward  and  an  assault  upon  a  woman,  growing  out  of  the  defendant's 
presence  on  ber  lot,  he  bad  the  right  to  sfiow  by  a  cross-examination  the 
existence  of  hostility  on  the  part  of  the  prosecuting  witnesses,  by  reason 
of  his  having  brought  actions  at  law  against  their  brother,  in  one  of 
which  one  of  the  prosecuting  witnesses  was  a  surety  on  an  appeal  bond. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Gent  Dig.  1 1189;  Dec.  Dig. 
<g=»370(3).] 

Appeal  from  Magistrate's  Court. 

John  Kadel  was  convicted  of  disorderly  conduct,  judgment  was  sus- 
pended, and  he  appeals.  Reversed,  and  new  trial  ordered  in  the  Coun- 
ty Court. 

J.  Philip  Van  Kirk,  of  New  York  City  (Ely  Neumann,  of  New  York 
City,  of  counsel),  for  appellant. 

Francis  Martin,  Dist.  Atty.,  of  New  York  City  (Richard  H.  Mitchell, 
of  New  York  City,  of  counsel),  for  the  People. 

GIBBS,  J.  This  is  an  appeal  from  a  judgment  of  conviction  ren- 
dered in  the  City  Magistrate's  Court  The  appellant  was  convicted  on 
the  29th  day  of  November,  1915,  of  the  offense  of  disorderly  conduct 
before  the  said  City  Magistrate's  Court,  Eighth  District,  and  judg- 
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ment  suspended.  The  defendant's  good  character  was  conceded  by  the 
complainant,  through  her  counsel.  The  defendant  is  a  member  of 
the  bar  in  good  standing,  and  holds  a  public  position  of  trust  and  con- 
fidence. Under  the  circumstances,  a  conviction  even  for  such  a  minor 
offense  as  disorderly  conduct,  where  it  involves  abusive  language  to- 
wards and  an  assault  upon  a  woman,  is  a  serious  blemish  upon  his 
personal  and  professiond  reputation.  The  complaining  witness,  Eliz- 
abeth Page,  was  supported  in  her  version  of  the  alleged  disorderly 
conduct  of  the  defendant  by  her  sister,  Ethel  Page,  and  the  defendant's 
explanation  as  to  what  occurred  was  corroborated  by  his  wife,  Amanda 
Kadel.  It  is  evident,  therefore,*  that  the  questions  of  fact  as  to  the 
disorderly  conduct  were  close,  and  that  any  evidence  which  would 
have  a  tendency  to  prove  feelings  of  hostility  on  the  part  of  the  wit- 
nesses towards  each  other,  or  which  would  show  malice  or  ill  feeling, 
was  important  and  highly  illuminative  of  the  transaction. 

The  complaining  witness  testified  in  substance  that  the  defendant, 
while  out  walking  with  his  wife,  on  Sunday  afternoon,  the  10th  day 
lof  October,  1915,  entered  a  plot  of  ground  in  the  Bronx  under  her 
control,  and  that  she  ordered  him  off,  and  that  he  refused  to  go ;  that 
she  then  attempted  to  lead  him  out,  taking  him  by  the  arm  for  that 
purpose;  that  after  some  words  on  both  sides  the  defendant  struck 
her  a  number  of  blows  on  the  face  and  head,  and  used  violent  and 
abusive  language  while  doing  so.  The  defendant  denied  that  he  was 
disorderly,  or  that  he  assaulted  the  complainant,  asserting  that  in  point 
of  fact  he  was  insulted  and  beaten  by  the  complainant  and  her  sister, 
Ethel,  heretofore  referred  to.  The  defendant  also  testified  before  the 
Magistrate's  Court  that  the  occasion  of  his  presence  on  the  lot  in 
question  (which  is  located  in  a  sparsely  settled  section  of  the  Bronx) 
was  to  pick  some  flowers  for  his  wife.  He  attempted  to  show  by  his 
cross-examination  of  the  complaining  witness  and  her  sister  that  their 
testimony  was  based  in  malice  and  that  their  conduct  towards  him  was 
induced  by  feelings  of  resentment  arising  from  the  fact  that  he  had 
brought  certain  actions  at  law  against  their  brother,  Raymond  Page, 
with  whom  they  reside,  in  one  of  which  Elizabeth,  the  complaining 
witness,  was  surety  on  a  bond  given  on  appeal  in  the  Appellate  Divi- 
sion of  this  Department  (Magistrate's  Minutes,  pp.  11,  26,  57). 

The  magistrate  who  presided  appears  to  have  taken  the  position  that 
the  witnesses  were  not  subject  to  cross-examination  along  these  lines. 
To  use  his  words  (page  26,  Magistrate's  Minutes),  "I  think  that  is  too 
remote,"  and  sustained  various  objections  to  this  line  of  cross-exam- 
ination. In  this  respect  I  think  the  learned  magistrate  committed  seri- 
ous error  affecting  the  substantial  rights  of  the  defendant.  In  my 
judgment,  the  defendant  should  have  been  given  the  widest  possible 
latitude  on  cross-examination  to  show  feelings  of  hostility,  prejudice, 
bias,  or  malice.  Under  the  circumstances  surrounding  the  complaint, 
the  defendant  had  an  unquestionable  right  to  show  by  his  cross-ex- 
amination the  existence  of  any  relevant  facts  which  would  show  hos- 
tility on  the  part  of  the  prosecution's  witnesses,  based  on  their  blood 
rdationship  with  one  whom  the  defendant  had  engaged  in  serious 
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and  bitter  litigation.  The  competency  and  materiality  of  evidence  to 
prove  the  existence  of  hostile  relations  between  a  witness  and  the  party 
against  whom  he  is  called  is  well  settled  in  our  law  and  supported  by 
numerous  decisions  in  our  state  as  well  as  other  jurisdictions.  A 
leading  case  bearing  upon  this  proposition  is  the  case  of  People  of 
the  State  of  New  York  v.  Rachael  Brooks,  131  N,  Y.  321,  30  N.  E. 
189,  part  of  the  headnote  reading  as  follows : 

"The  hostiUty  of  a  witness  towards  a  party  against  whom  he  Is  called  may 
be  proved  by  any  competent  evidence,  either  by  cross-examination  of  the 
witness  or  by  the  testimony  of  other  witnesses." 

There  are  a  number  of  other  circumstances  developed  in  the  record 
before  the  magistrate  which  lead  me  to  the  conclusion  that  the  de- 
fendant did  not  receive  the  legal  trial  which  he  was  entitled  to,  par- 
ticularly so  much  of  the  minutes  which  show  the  colloquy  between 
the  court  and  the  various  parties,  including  the  defendant,  and  which 
resulted  in  the  defendant  making  an  apology  to  the  complaining  wit- 
ness, upon  the  court's  statement,  before  pronouncing  judgment^ 
"  ♦  *  *  An  ample  apology  would  cover  the  whole  thing."  It  ap- 
pears, however,  that  after  the  defendant  apologized  through  his  coun- 
sel, the  counsel  stating  (page  67,  Magistrate's  Minutes),  "The  defendr 
ant  apologizes  publicly  for  the  fact  that  there  was  any  excitement  or 
trouble  that  day,  and  is  sincerely  sorry  that  anything  should  have  hap- 
pened," the  court  found  him  guilty  in  the  words  (Magistrate's  Min- 
utes, p.  68),  "I  find  the  defendant  guilty  and  suspend  sentence." 

On  this  point,  it  is  unnecessary  to  make  further  comment,  since  I 
regard  the  errors  in  the  exclusion  of  the  question  on  cross-examina- 
tion, heretofore  referred  to,  as  vital  and  substantially  affecting  the 
rights  of  the  defendant. 

The  judgment  of  conviction  is  reversed,  and  a  new  trial  ordered  in 
this  court,  pursuant  to  section  768  of  the  Code  of  Criminal  Procedure. 
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<95  Misc.  Rep.  511) 

DAVIDGE  V.  VELIB  et  aL 

(Ulster  County  CJourt.     May,  1916.) 

1.  Salxs  ^s»23(2,  3)— Offbb — Acckptancb — ^Rkvocatiow. 

A  written  order,  signed  by  defendant,  for  the  purchase  of  fertilizer, 
which  was  nothing  more  than  a  mere  offer,  is  not  binding  on  plaintiff, 
the  seller,  until  acceptance,  which  may  be  evidenced  by  act  or  agreement, 
and  until  acceptance  defendants  may  revoke  the  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §{  45,  48;  Dec  Dig. 
«=>23(2,  3).] 

2.  Evidence  <$=»411 — Pabol  Evidence  Rule — ADMissTBrLiTT. 

A  written  order  for  fertilizer,  which  was  nothing  more  than  a  mere 
offer,  not  good  until  acceptance  by  the  seller,  shows  on  its  face  that  it  is 
not  a  complete  contract,  and  parol  evidence  is  admissible  to  show  that  it 
was  agreed  between  the  parties  that  defendants  might  countermand  the 
order  before  a  fixed  time. 

[Bd.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  H  1874-1899;  Dec 
Dig.  <&=>411.] 

Appeal  from  Justice  Court. 

Action  by  William  M.  Davidge,  doing  business  as  the  Hudson  Car- 
bon Company,  against  William  Y.  Velie  and  Fred  VeHe,  copartners 
doing  business  as  Velie  Bros.  From  a  judgment  in  Justice  Court  for 
plaintiflF,  defendants  appeal.    Reversed. 

Alexander  Johnston,  of  Marlboro  (V.  B.  Van  Wagonen,  of  Kings- 
ton, of  counsel),  for  appellants. 
A.  D.  &  A.  W.  Lent,  of  Highland,  for  respondent 

JENKINS,  J.  On  October  6,  1914,  a  paper,  of  which  the  following 
is  a  copy,  was  signed  by  one  of  the  defendants  and  delivered  to  the 
plaintiff: 

"Hudson  Carbon  Co., 

"Order ,  Date ,  191.. 

Oct  6,  1914, 
"Ship  to  Velie  Bros. 
•*At  P.  O.  Marlboro.  N.  T. 
"How  ship,  Cedarcliff,  N.  T.    When,  Mch.  1st 
"Terms,  Net  cash  f.  o.  b..  CedarclifiP,  N.  Y. 

"Salesman Buyer 

If  needed  earlier  will  advise. 
"20  bags,  1  ton 

Dayidge's  Special  Phosphorus, 
$40.00 
"Velie  Bros. 

"Less  freight" 

On  February  12,  1915,  the  plaintiff  delivered  this  fertilizer  to  the 
Delaware  &  Hudson  Railroad  Company  at  Ballston  Spa,  for  shipment, 
and  in  due  course  it  arrived  at  Cedarcliff,  before  Felwruary  22d,  when 
the  defendants  wrote  the  plaintiff  that  they  had  just  received  word  of 
the  shipment  of  February  12th,  of  one  ton  Davidge's  special  phosphorus 
and  that  they  had  on  February  18th  written  asking  them  to  cancel  the 

®=s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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order  for  March  1st,  that  they  gave  this  order  with  the  understanding 
that  they  could  so  do,  and  that  they  would  not  take  it  from  the  freight 
house. 

[1,2]  The  plaintiff  sued  to  recover  the  purchase  price.  The  de- 
fendants claimed  nonperformance  by  delivery  before  the  time  fixed  in 
the  order,  and  that  the  writing  above  set  forth  did  not  contain  the 
entire  agreement.  Upon  the  trial  the  defendants'  offer  of  proof  that 
it  was  agreed  that  the  order  for  March  delivery  could  be  canceled  by 
defendants  any  time  before  March  1st  was  rejected  upon  the  ground 
that  the  writing  contained  a  complete  contract  and  parol  evidence  was 
not  admissible  to  modify  its  terms.  I  think  this  was  error.  The  con- 
tract was  not  complete  on  its  face.  There  was  no  acceptance  of  the 
order  in  the  writing,  nothing  to  bind  the  plaintiff  so  as  to  make  a 
complete  executory  contract.  It  was  an  offer,  and,  to  make  a  complete 
contract,  an  acceptance  by  act  or  promise  by  the  plaintiff  was  neces- 
sary. The  writing  might  have  been  shown  to  be  part  only  of  an  entire 
verbal  contract.  If  this  instrument  can  be  said  to  contain  a  contract, 
this  case  falls  in  the  second  class  of  exceptions  set  forth  in  the  opin- 
ion in  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961,  to  the  rule  that 
a  complete  written  contract  cann^^t  be  modified  or  contradicted  by  parol 
evidence.    Judge  Vann  says : 

"The  second  class  embraces  those  cases  which  recognize  the  written  Instru- 
^ment  as  easting  and  Talid,  bnt  regard  It  as  Incomplete,  either  obviously,  or 
at  least  possibly,  and  admit  parol  evidence,  not  to  contradict  or  vary,  but  to 
complete  the  entire  agreement  of  which  the  writing  was  only  a  part  •  •  • 
Two  things,  however,  are  essential  to  bring  a  case  within  this  class:  (1)  The 
writing  must  not  appear  upon  inspection  to  be  a  complete  contract,  embracing 
all  the  particulars  necessary  to  make  a  perfect  agreement  and  designed  to 
express  the  whole  arrangement  between  the  parties,  for  in  such  a  case  it  is 
conclusively  presumed  to  embrace  the  entire  contract.  (2)  The  parol  evidence 
must  be  consistent  with  and  not  contradictory  of  the  written  instrument** 

The  written  instrument  here  is  nothing  more  than  an  offer  by  the 
defendants  to  purchase  fertilizer,  fixing  price,  quality,  quantity,  time, 
and  place  of  delivery.  No  acceptance  binding  the  plaintiff  can  be 
found  within  the  four  corners  of  the  paper.  It  may  be  that  soliciting 
the  order  and  manual  acceptance  of  the  paper  would  warrant  the  in- 
ference of  its  acceptance,  but  that  must  be  shown  by  evidence  outside 
the  paper.  I  think  the  defendants  should  have,  been  allowed  their  proof 
showing  an  entire  executory  contract  of  an  order  for  goods  to  be  de- 
livered March  1st,  with  a  right  to  cancel  before  the  date  of  delivery. 

Regarding  the  instrument  as  an  offer,  where  is  the  acceptance  neces- 
sary to  make  a  complete  contract?  Was  the  shipment  of  February 
12th  such  an  acceptance?  I  think  not,  because  the  act  did  not  square 
with  the  offer.  The  offer  was  for  a  shipment  on  March  1st,  and  that 
is  not  complied  with  by  a  shipment  February  12th.  Corrigan  v.  Shef- 
field, 10  Hun,  227. 

Again,  if  the  instrument  was  only  an  offer,  the  defendants  had  a 
right  to  withdraw  it  before  acceptance  by  the  plaintiff.  This  they  did 
by  notifying  the  plaintiff  a  reasonable  time  before  March  1st 

For  these  reasons,  the  judgment  is  reversed,  with  costs. 

Judgment  reversed,  with  costs. 
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(95  Misc.  Bep.  406) 

In  re  WBNDBL'S  ESTATE. 

(Surrogate's  Court,  Westchester  County.    May,  1916.) 

1.  Taxation  ^=»859(1) — Transfbb  Taxes — ^Appointments. 

Tax  Law  (ConsoL  Laws,  c.  60)  §  220,  subd.  6,  declaring  that  whenever 
any  person  or  corporation  shall  exercise  a  power  of  appointment  derived 
f rem  any  disposition  of  property,  made  either  before  or  after  the  passage 
of  the  act,  such  appointment,  when  made,  shall  be  a  taxable  transfer  In 
the  same  manner  as  though  the  property  to  which  the  appointment  relates 
belonged  absolutely  to  the  donee  of  the  power  and  had  been  bequeathed  or 
devised  to  the  donee  by  will,  is  valid  in  so  far  as  it  applies  to  transfers 
resulting  from  the  exercise  of  a  power  of  appointment  by  will,  though  the 
power  was  created  before  the  enactment  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Taxation,  CJent.  Dig.  1 1674;  Dec  Dig. 
^ss>859(l).] 

2.  Constitutional  Law  ^==»4&i— Transfeb  Taxes — Statutes — ^Validitt. 

The  question  of  the  constitutionality  of  the  statute,  where  the  appoint- 
ment is  by  deed  instead  of  by  will,  not  being  free  from  doubt,  the  statute 
will  be  sustained,  as  a  court  of  the  first  instance  should  not  declare  aa 
enactment  of  the  Legislature  Invalid. 

[Ed.  Note.— For  other  cases,  see  Oonstltutional  Law,  Cent  Dig.  |  46  ; 
Dec.  Dig.  (8=»48;    Statutes,  Cent  Dig.  |  56.] 

3.  Taxation  ^=s>895(1) — ^Tbansfbb  Taxes — Statutes — CoNfirrBUcnoN. 

Under  Tax  Law,  |  220,  subd.  6,  transfer  taxes  imposed  on  a  transfei^ 
resulting  from  the  exercise  of  a  power  of  appointment  by  deed  are  to  be 
computed  on  the  value  of  the  property  at  the  time  of  the  exercise  of  the 
power,  though  such  power  was  created  before  the  enactment  of  the  Tax 
Law. 

[Ed.  Note.-— For  other  cases,  see  Taxation,  (3ent  Dig.  ft  1714,  1716; 
Dec.  Dig.  «=>895(1).] 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  John  G.  Wendel, 
deceased.  From  an  order  assessing  the  tax,  the  State  Comptroller 
appeals.    Reversed,  and  matter  remitted  to  appraiser. 

Francis  A.  Winslow,  of  New  York  City,  for  appellant 
Burlock  E.  Rabell,  of  New  York  City,  for  respondents. 

SAWYER,  S.  John  G.  Wendel  died  intestate  on  the  30th  day  of 
November,  1914,  and  letters  of  administration  were  duly  issued  upon 
his  estate  by  the  surrogate  of  Westchester  county  on  the  30th  day  of 
January,  1915. 

John  D.  Wendel,  the  father  of  the  deceased  intestate,  died  on  No- 
vember 24,  1876,  leaving  a  last  will  and  testament,  wherein  he  devised 
certain  real  estate  to  his  son  John  G.  Wendel,  for  life,  with  power 
of  appointment  by  deed  or  will  to  his  lawful  issue  or  to  his  sisters  or 
their  issue  in  such  shares  and  for  such  estates  and  on  such  condi- 
tions as  he  might  think  fit. 

.  The  paragraph  of  said  will  containing  such  power  of  appointment 
is  as  follows: 

"Twenty-first:  To  my  son  John  O.  Wendel  I  devise  the  southerly  half  of 
the  block  of  ground  lying  between  Broadway  and  Seventh  avenue  and  88th 
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and  39th  streets,  that  Is  to  sajr  eighteen  lots  of  land  known  by  the  Ward  Map 
numbers  of  the  city  as  4720,  4721,  4722  and  4723  on  the  west  side  of  Broadway 
and  4723iy4,  4724.  4726,  4726%,  4726,  4727,  4727%,  4728,  4729  and  4729%  on  the 
north  side  of  West  dSth  street  and  1190, 1191, 1192  and  1193  on  the  east  side  of 
SevenUi  avenue  to  have  and  to  hold  the  said  eighteen  lots  of  land  for  and 
daring  his  life  the  rents  issues  and  profits  I  devote  expressly  to  his  own  use 
and  benefit,  and  I  authorize  him  to  appoint  the  said  real  estate  to  and  amongst 
his  lawful  issue  or  to  his  sisters  or  their  issue  In  such  share  and  for  such 
estates  and  on  such  conditions  as  he  may  think  fit  by  deed  or  by  will,  and  in 
case  he  shall  leave  no  such  valid  appointment  I  devise  the  said  lots  of  land 
to  his  lawful  issue  and  if  be  shall  leave  no  such  issue  then  to  his  sisters  their 
heirs  and  assigns  in  fee  simple  forever." 

Pursuant  to  such  power  of  appointment,  the  donee,  John  G.  Wendel, 
on  or  about  the  23d  day  of  January,  1911,  delivered  to  his  sisters 
six  certain  deeds  conveying  to  them  the  premises  mentioned  in  the 
twenty-first  paragraph  of  the  will.  He  also  conveyed  to  them  by  the 
same  instruments  his  life  interest  in  the  premises  in  question.  The 
transfer  tax  appraiser  has  refused  to  tax  said  real  estate  in  which 
the  deceased  had  a  life  interest,  and  which  was  transferred  by  him  by 
deeds,  pursuant  to  the  power  of  appointment  mentioned  in  the  father's 
will.  The  state  comptroller  now  appeals,  claiming  that  the  real  prop- 
erty thus  transferred  was  taxable  at  the  date  of  the  death  of  the 
decedent  herein. 

[1]  Section  220,  subdivision  6,  of  the  Transfer  Tax  Law,  is  as 
follows : 

"Whenever  any  person  or  corporation  shall  exercise  a  power  of  appointment 
derived  from  any  disposition  of  property  made  either  before  or  after  the 
passage  of  this  chapter,  such  appointment  when  made  shaU  be  deemed  a  trans- 
fer taxable  under  the  provisions  of  this  chapter  in  the  same  manner  as  though 
the  property  to  which  such  appointment  relates  belonged  absolutely  to  the 
donee  of  such  power  alid  had  been  bequeathed  or  devised  by  such  donee  by 
wllL" 

This  portion  of  the  Statute  is  in  substance  the  same  as  the 
original  one  of  1897.  The  act  is  constitutional,  when  the  power 
of  appointment  is  exercised  by  will,  even  though  the  transfer  would 
not  be  subject  to  the  tax  except  for  the  exercise  of  the  power  of  ap- 
pointment. Matter  of  Vanderbilt,  50  App.  Div.  246,  63  N.  Y.  Supp. 
1079,  affirmed  163  N.  Y.  597,  57  N.  E.  1127;  Matter  of  Dows,  167 
N.  Y.  227,  60  N.  E.  439,  52  L.  R.  A.  433,  88  Am.  St.  Rep.  508,  sus- 
tained 183  U.  S.  278,  22  Sup.  Ct.  213,  46  h.  Ed.  196,  sub  nom.  Orr  v. 
Oilman. 

The  facts  in  the  Vanderbilt  Case  were  as  follows :  William  H.  Van- 
derbilt died  in  1885,  leaving  a  last  will  and  testament.  His  son  Cor- 
nelius was  to  receive  the  income  for  life  of  a  certain  trust  fund.  Up- 
on his  death  the  f imd  was  to  be  paid  to  his  lawful  issue  in  such  shares 
or  proportions  as  Cornelius  might  by  his  last  will  and  testament  direct 
or  appoint  Cornelius  died,  leaving  a  last  will  and  testament,  and 
exercised  the  power  of  appointment  mentioned  in  the  will  of  his 
father.  At  the  time  of  the  death  of  William  H.  Vanderbilt  this  fund 
or  the  right  to  succession  was  not  taxable  under  the  Collateral  In- 
heritance Tax  Law.  The  court  (50  App.  Div.  at  page  252,  63  N.  Y. 
Supp.  at  page  1083)  held  as  follows : 
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"If  the  right  of  succession  to  this  fund  was  taxahle,  as  we  think  it  was, 
the  Legislature  had  the  power  to  declare  that  the  tax  shoald  be  imposed  as  of 
the  time  at  which  the  right  to  possession  of  the  amount  appointed  of  the  fund 
to  each  remainderman  became  fixed  and  determined  by  the  exercise  of  the 
power  of  appointment.  While  the  appointees  take  by  relation  back  so  as  to 
derive  their  title  under  William  H.  Vanderbllt's  will,  they  must  take  their 
specific  shares  In  designated  amounts  from  the  time  of  the  execution  of  the 
power,  and,  we  think,  that  the  authority  of  the  state  to  impose  a  tax  on  the 
right  of  succession  continued  until  the  time  at  which  the  extent  of  that  right 
was  finally  fixed  by  the  exercise  of  the  power  of  appointment  If  the  views 
above  expressed  are  correct,  then  it  is  quite  apparent  that  property  has  not 
been  taken  without  due  process  of  law,  but  only  in  the  ordinary  exercise  of  the 
right  of  the  state  to  impose  burdens  upon  the  citizens  by  way  of  taxation." 

If,  then,  John  G.  Wendel  had  exercised  the  power  of  appointment 
derived  from  the  father's  will  by  a  last  will  and  testament,  clearly  tm- 
der  the  decision  in  the  Vanderbilt  Case  the  property  transferred  to 
the  appointees  under  the  power  would  have  been  taxable.  In  this 
case,  however,  the  power  of  appointment  was  exercised  by  deed. 

[2,3]  The  question  then  which  must  be  determined  is:  Where 
the  power  of  appointment  is  exercised  by  deed,  and  the  transfer  of 
the  property  would  not  be  subject  to  the  tax  if  it  were  not  for  the 
exercise  of  the  power  of  appointment,  is  there  a  taxable  transfer? 

This  question  does  not  appear  to  have  been  passed  upon  in  a  re- 
ported case.  The  dictum  in  Matter  of  Delano,  176  N.  Y.  486,  494,  68 
N.  E.  871,  873  (64  L.  R.  A.  279),  sustained  in  205  U.  S.  466,  27  Sup. 
Ct  550,  51  L.  Ed.  882,  sub  nom".  Chanler  v.  Kesley,  raises  a  doubt  as 
to  the  question,  the  Court  of  Appeals  saying : 

"No  tax  is  laid  on  the  power,  or  on  the  property,  or  on  the  original  dispo- 
sition by  deed,  but  simply  upon  the  exercise  of  the  power  by  will,  as  an  effec- 
tive transfer  for  the  purposes  of  the  act  //  the  power  had  J>een  esDerdsed  by 
deed,  a  different  question  would  have  arisen,  but  it  was  exercised  by  wiU  and 
owing  to  the  fuU  and  complete  control  by  the  Legislature  of  the  making,  the 
form  and  the  substance  of  wiUs,  it  can  impose  a  charge  or  tax  for  doing  any- 
thing by  will."  .     • 

The  United  States  Supreme  Court,  in  reviewing  the  Delano  Case^ 
supra,  said  (205  U.  S.  476,  27  Sup.  Ct.  553,  51  L.  Ed.  882) : 

"The  exercise  of  the  power  bestowing  property  in  the  present  case  was  mad« 
by  will,  and  we  need  not  consider  the  case,  expressly  reserved  by  the  Ck>urt  of 
Appeals  in  its  opinion,  as  to  the  result  if  it  had  been  exercised  by  deed." 

The  question  of  the  constitutionality  of  the  statute  under  considera- 
tion, where  the  power  of  appointment  is  by  deed  and  not  by  will,  is 
an  interesting  one  and  not  entirely  free  from  doubt.  Matter  of  Delano, 
supra.  But  I  will  sustain  the  law  on  the  ground  that  a  statute  should 
not  be  pronounced  void  by  a  court  of  first  instance.  See  Matter  of 
Hosack,  39  Misc.  Rep.  132,  78  N.  Y.  Supp.  983.  We  must  determine, 
therefore,  what,  in  our  opinion,  was  the  intention  of  the  Legislature, 
when  it  enacted  section  220  of  the  Transfer  Tax  Law,  in  so  far  as 
the  same  may  relate  to  the  question  herein  presented. 

There  are  six  different  subdivisions  or  classifications  of  taxable 
transfers  mentioned  in  this  section,  and  a  tax  is  imposed  upon  the 
transfer  of  any  property  to  persons  or  corporations  in  the  following 
cases:  Under  subdivisions  1,  2,  and  3,  where  the  transfer  is  by  wiU 
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or  intestacy;  under  subdivision  4,  where  the  transfer  is  made  by  deed 
or  gift  in  contemplation  of  deadi ;  under  subdivision  5,  where  any 
person  or  corporation  becomes  beneficially  entitled  in  possession  or 
expectancy  to  any  property  by  any  such  transfer  (referring  to  trans- 
fers by  will,  intestacy  or  deeds  in  contemplation  of  death),  whether 
made  before  or  after  the  passage  of  the  act ;  and  under  subdivision  6, 
where  any  person  or  corporation  shall  exercise  a  power  of  appoint- 
ment (meaning  by  will  or  deed),  derived  from  any  disposition  of  prop- 
erty made  either  before  or  after  the  passage  of  the  act. 

Summarizing  the  whole  six  subdivisions,  it  will  be  seen  that  subdi- 
visions 1,  2,  and  3  refer  to  transfers  made  by  will,  subdivision  4  to 
transfers  by  deed,  and  subdivisions  5  and  6  refer  both  to  transfers 
by  deed  and  will.  Manifestly,  the  Legislature  had  in  mind,  when  sec- 
tion 220  was  enacted,  the  taxing  of  transfers  made  both  by  will  and 
deed.  Subdivision  6  refers,  then,  to  any  power  of  appointment,  wheth- 
er made  by  will  or  deed,  "derived  from  any  disposition  of  property 
made  either  before  or  after  the  passage  of  this  chapter." 

The  Legislature,  having  mentioned  in  this  section  transfers  made 
both  by  will  and  deed,  would  have  certainly  added  the  word  "will" 
to  subdivision  6,  if  it  had  intended  to  limit  that  subdivision  to  a  trans- 
fer under  a  power  of  appointment  made  by  will  only.  Not  having  add- 
ed the  word  "will,"  the  remaining  portion  of  subdivision  6,  then,  would 
be  in  substance  as  follows:  Any  appointment  by  will  or  deed,  when 
exercised,  shall  be  deemed  a  transfer  taxable  under  the  provisions  of 
this  chapter  in  the  same  manner  as  though  the  property  to  which  such 
appointment  relates  belonged  absolutely  to  the  donee  ot  such  power  and 
as  though  the  property  to  which  such  appointment  relates  had  been 
bequeathed  or  devised  by  such  donee  by  will.  In  other  words,  where 
the  power  of  appointment  was  exercised  by  deed,  as  in  this  case,  it 
"shall  be  deemed  a  transfer  taxable  under  the  provisions  of  this  chapter 
in  the  same  manner  as  though  the  property  to  which  such  appointment 
relates  *  *  *  had  been  bequeathed  or  devised  [by  John  G.  Wen- 
del,  the  donee]     *     *    *    by  will." 

The  Legislature  under  section  220  never  intended  to  exempt  from 
taxation  property  transferred  under  a  power  of  appointment,  where 
such  power  had  been  exercised  by  deed.  The  exercise  of  a  power  of 
appointment  derived  from  a  deed  made  prior  to  the  original  Collateral 
Inheritance  Tax  Law  of  1885  was  held  to  be  taxable  where  the  donee 
exercised  the  power  by  will.  Matter  of  Delano,  supra.  It  is  the  ex- 
ercise of  the  power  that  gives  the  property  to  the  appointee,  .and  the 
tax  is  imposed  at  the  time  the  property  is  transferred  by  the  exercise 
of  the  power  of  appointment.  Matter  of  Vanderbilt,  supra ;  Matter  of 
Dows,  supra;  Matter  of  Delano,  supra;  Isham  v.  New  York  Ass'n 
for  the  Poor,  177  N.  Y.  218-223,  69  N.  E.  367;  Matter  of  Lowndes, 
60  Misc.  Rep.  506,  113  N.  Y.  Supp.  1114. 

The  tax,  then,  in  this  case  was  imposed  at  the  time  the  property  was 
transferred  by  the  exercise  of  the  power  of  appointment,  which  was 
January  23,  1911,  the  date  of  the  delivery  of  the  deeds  to  the  dece- 
dent's sisters.  The  value  of  the  real  property  transferred  herein  un- 
•der  the  power  of  appointment  was  appraised  at  $1,525,000. 
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The  matter  is  remitted  to  the  transfer  tax  appraiser  for  a  reap- 
praisal. The  condition  and  value  of  the  property  at  the  time  of  the 
exercise  of  the  power  should  determine  its  liability  to  the  tax.  Mat- 
ter of  Dows,  supra.  The  appraiser  should  fix  the  value  of  the  transfer 
as  of  January  23,  1911,  deducting,  of  course,  the  value  of  the  life  es- 
tate of  John  G.  Wendel,  which  was  derived  from  the  will  of  his  father 
before  the  passage  of  any  collateral  inheritance  tax  law. 

Decreed  accordingly. 


(95  Misc.  Rep.  475) 

In  re  SQUIBB'S  ESTATE. 

(Surrogate's  Court,  Kings  County.    May,  1916.) 

1.  nnSBAND  AND  WlFE   ^=5>49%(8) — GlFTS — SaFE   DEPOSIT  BOX. 

Where  a  husband  and  wife  rented  a  safe  deposit  box,  they  became  ten- 
ants in  common  of  the  lease;  but  securities  which  were  the  separate 
property  of  each  and  were  placed  therein  remain  the  property  of  the 
spouse  placing  them  in  the  box,  unless  the  ownership  be  changed  by  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  S|  251, 
254,  257;   Dec.  Dig.  <g=»49%(8).] 

2.  Husband  and  Wife  ^=>49%(5) — Gins — ^What  Constitutes. 

A  husband  and  wife  rented  a  safe  deposit  box,  and  each  placed  indi- 
vidual securities  therein.  At  the  death  of  the  wife,  there  were  found 
securities  in  the  box,  originally  belonging  to  the  husband,  which  were 
in  an  envelope,  Indorsed  that  the  contents,  "life  insurance  bonds/'  were 
the  property  of  the  wife.  Held  that,  without  proof  of  delivery  of  bonds 
to  the  wife  and  her  acceptance  thereof,  for  the  purpose  of  making  a 
present  gift,  the  ownership  of  the  bonds  remained  in  the  husband,  and 
were  not  subject  to  a  transfer  tax  as  part  of  the  wife's  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  |  252; 
Dec.  Dig.  <g=»49%(5).] 

In  the  matter  of  the  appraisal,  under  the  acts  in  relation  to  taxable 
transfers  of  property,  of  the  estate  of  Mrs.  E.  H.  Squibb.  From 
an  order  assessing  and  fixing  the  transfer  tax,  Graves  S.  Squibb  ap- 
peals.   Appeal  sustained. 

George  S.  Ingraham,  of  Brooklyn,  for  appellant. 

Marcus  B.  Campbell,  of  Brookl)m,  for  respondent  state  comptroller. 

KETCH  AM,  S.  [1]  Where  husband  and  wife  together  rent  a  safe 
deposit-box,  and  each  deposits  therein  securities  which  are  the  separate 
property  of  the  depositor,  no  suggestion  is  thereby  supplied,  either  of 
gift  or  joint  ownership.  They  own  the  lease  of  the  box  in  common, 
and  not  by  joint  tenancy.  Securities  placed  by  one  of  them  in  the 
box  remain  his  or  her  property,  unless  ownership  be  changed  by  some 
contractual  act. 

In  this  case  there  was  a  box  in  which,  upon  the  death  of  the  wife, 
there  were  found  securities  which  concededly  belonged  to  her,  and 
other  securities  which  originally  belonged  to  the  husband.    The  comp- 
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troller  claims  that  these  securities,  once  the  husband's,  are  a  part  of 
the  wife's  estate. 

It  will  be  for  a  moment  assumed,  but  without  conviction,  that  the 
husband  and  wife  were  together  the  lessees  of  the  box.  There  is  no 
basis  for  a  finding  that  tfiere  was  joint  ownership  as  to  any  of  the 
contents  of  the  box.  None  can  be  derived  from  the  joint  use  of  the 
depository.  Matter  of  Brown,  86  Misc.  Rep.  187,  149  N.  Y.  Supp. 
138,  affirmed  217  N.  Y.  621,  111  N.  E.  1085.  This  was  the  effect  of 
the  case  dted  supra,  in  which  the  facts  were  largely  more  suggestive 
of  an  understanding  between  the  parties  that  survivorship  should  be 
the  result.  Indeed,  if  there  were  joint  ownership  solely  by  reason  of 
the  lease,  the  only  effect  would  be  that  all  the  contents  would  now  be- 
long to  the  husband. 

[2]  Unless,  then,  a  gift  by  the  husband  be  shown,  there  is  no  basis 
for  any  tax.  A  gift  causa  mortis  is  excluded.  The  only  evidence  upon 
which  it  is  argued  that  a  gift  was  made  is  contained  in  the  fact  that 
the  husband's  securities  were  kept  in  the  repository  in  an  envelope  in- 
dorsed, in  his  handwriting : 

"life  insurance  bonds,  property  of  Mrs.  B.  H.  Squibb." 

Without  proof  of  delivery  to  the  wife  and  acceptance  by  her,  both 
for  the  purpose  of  making  a  present  gift,  the  ownership  of  the  bonds 
in  the  envelope  remains  to  this  day  in  the  husband.  No  such  evi- 
dence is  supplied  by  the  legend  which  he  put  upon  the  envelope. 

The  appeal  is  sustained. 
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(95  Misc.  Bep.  413) 

In  re  RBINHARDT*S  ESTATE. 
(Surrogate's  Court,  Bronx  County.     December,  1915.) 

1.  Mabbiaoe  ^=»47 — ^Declarations — ^Pbssons  Since  Dbcsabed. 

In  a  proceeding  to  revoke  letters  testamentary,  on  the  theory  that  de- 
ceased was  the  husband  of  applicant,  evidence  of  declarations  by  de- 
ceased that  he  was  not  married,  relating  as  they  did  to  pedigree,  are 
competent, 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  |  75;  Dea  Dig. 
<g=»47.] 

2.  Mabbiaoe  ^=»42 — Evidence. 

In  such  case,  statements  by  applicant  showing  that  she  was  Intending 
to  have  a  ceremonial  marriage  performed,  while  not  necessarily  incon- 
sistent with  the  theory  of  a  contractual  marriage,  should  be  considered 
in  connection  with  her  claim  for  reimbursement  from  the  estate  of  de- 
ceased for  services  rendered  before  his  death;  such  claim  being  abso- 
lutely inconsistent  with  the  theory  of  her  marriage, 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  K  70,  78;  Dec, 
Dig.  <@=»42;   Evidence,  Cent.  Dig.  |  505.] 

3.  Witnesses  ^=»219(3) — Comfeienct — ^Attobnets. 

Despite  Code  Civ.  Proc.  §  835,  making  privileged  communications  by 
a  client  to  his  attorney,  an  attorney  at  law  may  testify  to  sach  commu- 
nications, when  acquiesced  in  or  consented  to  by  the  dient 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  |  781;  Dec 
Dig.  i$=s>219(3).] 

4.  Evidence  ^=s>246— Admissions — Adiussion  bt  Atiobnet. 

Admissions  in  letters  written  by  an  attorney  for  his  client  are  blndins 
on  the  client ;  the  attorney  being  her  agent 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  tl  945-949 ;  DecL 
Dig.  ^=s>246.] 

5.  Mabbiaoe  ^=»40(10) — Pbesumption, 

The  presumption  of  marriage,  when  it  once  arises,  while  strong,  is 
rebuttable. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  {  79;  Dec  Dig. 
<8=>40(10).] 

6.  Mabbiaoe  ^==>4(K11)— Bubden  of  EsTABUSHiNa. 

A  woman,  seeking  the  revocation  of  letters  testamentary  on  the  theory 
that  deceased  was  married  to  her,  has  the  burden  of  establishing  the  mar* 
riage. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  |  68;  Dec.  Dig. 
<S=>40(11).] 

7.  Mabbiaoe  «=>50(1)— Bubden  op  Establishing. 

In  a  proceeding  by  a  woman  to  revoke  letters  testamentary,  on  the 
theory  that  deceased  was  her  husband,  evidence  Ketd  insufficient  to  es- 
tablish that  fact 

[Ed.  Note.— For  other  cases,  see  Marriage.  Cent  Dig.  {|  79,  83,  88,  89: 
Dec.  Dig.  <8=>50(1).] 

In  the  matter  of  the  application  of  Mrs.  Anna  Klumpf  for  revoca- 
tion of  letters  testamentary  issued  upon  the  estate  of  Henry  Reinhardt^ 
deceased.    Application  denied. 

Bernard  J.  Tinney,  of  New  York  City,  for  petitioner. 
Edward  J.  Martin,  of  New  York  City,  for  respondent 
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SCHULZ,  S.  The  nature  of  this  proceeding  is  set  forth  in  the 
opinion  in  Matter  of  Reinhardt,  92  Misc.  Rep.  96,  156  N.  Y.  Supp. 
171,  and  a  repetition  thereof  is  therefore  unnecessary.  Since  that  de- 
cision, a  hearing  has  been  had  by  me,  and  upon  the  record  and  evi- 
dence produced  it  becomes  necessary  to  determine  whether  the  peti- 
tioner is  entitled  to  the  relief  which  she  asks,  and  this  involves  the 
question  whether  she  was  the  wife  and  is  the  widow  of  the  dece4ent. 

The  petitioner  claims  that  she  became  the  wife  of  the  decedent  by 
an  agreement  between  them  made  on  or  about  the  9th  day  of  July, 
1914,  and  thereafter,  and  until  the  death  of  the  decedent,  remained 
his  lawful  wife.  No  evidence  of  a  ceremonial  marriage  or  a  compli- 
ance with  chapter  339  of  the  Laws  of  1901  has  been  produced. 

Two  propositions  are  urged  by  the  respondent:  First,  that,  since 
the  passage  of  the  act  above  referred  t6,  so-called  common-law  mar- 
riages no  longer  exist  in  this  state;  and,  second,  that,  if  they  do  ex- 
ist, the  evidence  fails  to  warrant  a  finding  that  the  petitioner  was  the 
wife  of  the  decedent. 

That  such  a  marriage  was  not  recognized  between  January  1,  1902, 
when  chapter  339  of  tfie  Laws  of  1901  took  effect,  and  the  date  when 
chapter  742  of  the  Laws  of  1907  became  effective,  is  not  questioned, 
but  by  the  passage  of  the  latter  act  some  doubt  has  arisen  as  to  whether 
this  is  still  the  case. 

In  Matter  of  Hinman,  147  App.  Div.  452,  131  N.  Y.  Supp.  861,  the 
court  held  that  under  the  evidence  produced  it  was  satisfied  that  the 
relationship  of  marriage  existed  between  the  parties  and  had  been  con- 
sunmiated  prior  to  the  1st  of  January,  1902,  and  then  states  that,  al- 
though it  is  not  necessary  to  a  decision  of  the  case,  the  court  is  of  the 
opinion  that  the  repeal  of  section  19  of  the  Domestic  Relations  Law 
(Consol.  Laws,  c.  14)  by  chapter  742  of  the  Laws  of  1907  was  intended 
to  and  did  make  common-law  marriages  valid  in  this  state,  citing  Meis- 
ter  V.  Moore,  96  U.  S.  76,  24  L.  Ed.  826.  When  the  case  came  be- 
fore the  Court  of  Appeals  (Matter  of  Hinman,  206  N.  Y.  653,  99  N. 
E.  1108),  the  latter,  in  affirming  the  order  of  the  Appellate  Division, 
said: 

'*The  conclusion  of  tbe  Appellate  Division  that  chapter  742  of  the  Laws  of 
1907  has  now  made  common-law  marriages  yalid  in  this  state  has  not  been 
considered  or  determined  by  us." 

In  Matter  of  Smith,  74  Misc.  Rep.  11,  133  N.  Y.  Supp.  730,  the 
surrogate  held  that  the  passage  of  diapter  742  of  the  Laws  of  1907 
showed  that  Ae  Legislature  intended  to  remove  the  absolute  inhibi- 
tion of  such  marriages.  In  that  case,  however,  the  facts  themselves 
convinced  the  surrogate  that  no  such  marriage  existed.  See,  also, 
Kahn  v.  Kahn,  60  Misc.  Rep.  334,  113  N.  Y.  Supp.  256. 

So  far,  then,  as  we  have  any  expression  of  an  appellate  or  other 
court  on  the  subject,  the  cases  favor  the  contention  of  the  petitioner, 
although  the  statement  in  Matter  of  Hinman,  147  App.  Div.  452,  131 
N.  Y.  Supp.  861,  appears  to  be  obiter  dictum  only.  In  view  of  the 
conclusion  which  I  reach  upon  the  facts,  however,  it  becomes  unneces- 
sary for  me  to  determine  this  question  in  the  matter  before  me;  hence 
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I  make  no  detennination  with  regard  to  it  I  assume,  without  decid- 
ing, that  the  petitioner  may  establish  the  relationship  of  marriage  with 
the  decedent  at  common  law,  and  proceed  to  a  consideration  of  the 
facts. 

[1]  The  decedent  was  in  the  habit  of  spending  his  sunmiers  at  a 
seaside  resort  near  the  city  of  New  York.  He  had  been  there  in  the 
summer  of  1913,  and  at  that  time  the  petitioner,  under  her  former 
name,  "Anna  Klumpf,"  accompanied  him  in  the  capacity  of  an  at- 
tendant or  nurse.  She  occupied  a  room  separate  from  that  occupied 
by  him  and  was  known  as  "Mrs.  Klumpf."  The  decedent  was  an 
aged  man,  in  very  poor  health,  suffering  from  cancer,  and  the  peti- 
tioner was  his  housekeeper  when  he  lived  in  the  city  of  New  York, 
4nd  thus  accompanied  him  as  stated  when  he  left  for  his  sojourn  at 
the  seashore.  In  the  summer  of  1913  she  became  acquainted  with  a 
number  of  people  who  were  also  guests  at  the  same  hotel.  The  fol- 
lowing year  the  decedent  and  the  petitioner  again  went  there.  His  con- 
dition at  that  time  was  very  much  worse  than  it  had  been  the  year 
previous.  The  testimony  of  people  who  lived  at  the  same  hotel  is 
that  in  the  year  1914  he  introduced  the  petitioner  as  his  wife;  that 
she  then  occupied  the  same  room  with  him,  in  which  there  were  two 
beds;  and  that  he  told  some  of  the  guests  that  he  had  married  her 
since  the  year  before,  and  others  that  he  had  married  her  in  February, 
1914.  I  am  satisfied  that  the  witnesses  who  thus  testified  spoke  the 
truth,  and  the  facts  thus  narrated  raise  a  presumption  that  the  peti- 
tioner and  the  decedent  had  entered  into  a  marriage  contract,  but  fixed 
no  definite  date.  Clayton  v.  Wardell,  4  N.  Y.  230;  Gall  v.  Gall,  114 
N.  Y.  109,  21  N.  E.  106;  Matter  of  Hamilton,  76  Hun,  200,  27  N. 
Y.  Supp.  813. 

A  neighbor,  however,  testifies  that  she  called  at  the  apartment  of 
the  decedent,  the  day  after  the  latter  and  the  petitioner  came  back 
from  the  country,  and  that  she  then  asked  the  petitioner  if  she  was 
married  to  the  decedent,  and  the  former  said  no,  but  that  she  had 
called  herself  Mrs.  Reinhardt  in  the  country  to  save  her  good  name. 
The  same  witness  says  that  the  day  before  the  death  of  the  decedent 
the  petitioner  again  told  her  that  she  was  not  married  to  the  decedent, 
and  asked  her  to  go  to  a  clergyman  and  make  arrangements  so  that 
she  could  get  married  to  the  decedent  before  he  died.  Witness  states 
that  she  called  upon  the  clergyman,  but  was  told  that  the  parties  would 
have  to  procure  a  license.  The  wife  of  the  clergyman  in  question 
testified  that  the  petitioner  called  at  the  parsonage  and  said  that  the 
reason  she  had  not  come  as  per  the  arrangement  made  by  the  woman 
she  had  sent  was  that  the  man  died  the  day  after  the  woman  called. 
The  clergyman  himself  testified  that  the  petitioner  asked  him  if  he 
remembered  the  lady  who  called  to  make  arrangements  for  petitioner's 
marriage  to  Mr.  Reinhardt. 

An  attorney  at  law  was  called.  There  was  no  claim  that  he  was  not 
the  attorney  for  the  petitioner.  The  objection  made  to  his  testimony, 
upon  the  ground  that  it  was  barred  by  section  835  of  the  Code  of 
Civil  Procedure,  in  eifect  conceded  that  the  witness  was  the  petition- 
er's attorney.    He  identified  two  letters  he  had  written,  one  bearing 


Digitized  by 


GooQle 


Sur.  Ct.)  IN  BE  reinhardt's  estate  831 

date  October  5,  1914,  and  addressed  to  a  nephew  of  the  decedent,  who 
is  named  as  executor  in  the  instrument  which  has  been  propounded 
as  the  latter's  last  will  and  testament.  In  this  letter,  he  calls  the  at- 
tention of  the  nephew  to  the  fact  that  "Mrs.  Anna  Klumpf "  has  called 
upon  him  concerning  her  claim  against  the  estate  of  his  uncle,  and  sug- 
gesting a  conference  to  see  if  the  claim  cannot  be  mutually  adjusted 
without  the  necessity  of  bringing  an  action  against  the  estate  to  en- 
force it.  The  other  letter,  bearing  date  April  14,  1915,  is  directed  to 
the  attorney  for  the  executor.    In  this  letter  the  writer  states : 

**The  claim  in  behalf  of  Mrs.  Anna  Klumpf  against  the  estate  consists  of  a 
verbal  agreement  made  between  the  claimant  and  the  decedent,  ♦  ♦  ♦ 
wherein  the  decedent  promised  and  agreed  that,  if  the  claimant  would  take 
care  of  and  attend  to  the  decedent  during  his  Ufe,  he  would  provide  for  her 
financially  so  that  she  would  have  sufficient  to  live  upon  for  the  rest  of  her 
Ufe," 

And  further: 

';The  decedent  also  promised  that  he  would  marry  the  claimant  as  soon  as 
he  would  recover  from  his  illness" 

— and  suggesting  that  the  attorney  take  the  matter  up  with  the  executor 
with  a  view  to  an  amicable  adjustment. 

The  petitioner  was  in  court  when  the  witnesses  above  referred  to 
testified.  She  was  called  as  a  witness  after  their  testimony  had  been 
given  and  the  evidence  and  the  letters  introduced,  but  she  neither  con- 
tradicted nor  explained  the  same  in  any  way. 

The  physician  who  attended  the  decedent  during  his  last  illness 
testified  that  two  days  before  the  latter's  death  he  told  him  that  he 
was  not  married.  Another  witness  says  that  she  saw  him  in  June, 
1914,  and  he  then  said  he  would  keep  his  word  to  his  wife,  who  had 
died,  and  never  would  get  married  again.  This  testimony  was  admit- 
ted over  objection,  and,  while  I  believe  the  other  evidence  submitted 
is  sufficient  to  warrant  the  conclusion  which  I  arrive  at,  I  think  this 
testimony,  relating  as  it  did  to  pedigree,  was  proper.  Washington 
V.  Bank  for  Savings,  171  N.  Y.  166,  175,  63  N.  E.  831,  89  Am.  St. 
Rep.  800. 

Another  witness  testified  that  after  her  return  from  the  country 
petitioner  said  that  the  decedent  wanted  her  to  marry  him,  and  that 
it  was  a  shame  that  she  had  been  imported  from  Germany  just  to  save 
money  for  the  Reinhardt  family.  Testimony  was  also  introduced  to 
the  effect  that  after  the  return  of  the  decedent  and  the  petitioner  to 
the  city  in  1914,  she  was  addressed  by  the  name  "Mrs.  Klumpf,"  in 
the  presence  and  hearing  both  of  the  petitioner  and  the  decedent,  with- 
out objection  from  either. 

[2]  While  the  fact  that  the  petitioner  was  makmg  arrangements  to 
have  a  religious  marriage  ceremony  performed,  and  even  her  state- 
ments and  those  of  the  decedent  to  the  effect  that  they  were  not  mar- 
ried, might,  if  standing  alone,  be  consistent  with  the  existence  of  a 
marriage  contract  (ReiSiolm  v.  Public  Adm'r,  2  Redf.  Sur.  456),  on 
the  theory  that  the  statements  referred  to  a  ceremonial  marriage,  I 
think  they  should  not  be  so  construed  in  the  light  of  the  claim  made 
by  the  petitioner  through  her  attorney  after  the  death  of  the  decedent. 
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The  latter  is  entirely  antagonistic  to  and  irreconcilable  with  the  alleged 
relationship  which  she  now  claims  existed  between  her  and  the  dece- 
dent at  that  time. 

[3]  The  letters  to  which  I  have  referred  above  were  not  objected 
to  on  any  ground  other  than  that  under  section  835  of  the  Code  of 
Civil  Procedure  the  witness  was  not  permitted  to  disclose  any  com- 
munication made  to  him  in  his  professional  capacity.  The  introduc- 
tion of  the  letters  in  question  did  not,  in  my  opinion,  violate  the  pro- 
hibition contained  in  section  835  of  the  Code.  This  section  does  not 
prohibit  an  attorney  at  law  from  testifying  as  to  a  communication  made 
by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of  his 
professional  employment,  but  provides  only  that  he  shall  not  be  per- 
mitted to  disclose  such  a  communication.  When  the  same  has  already 
been  disclosed  with  the  acquiescence  or  consent  of  the  client,  or  at  the 
latter's  direction,  the  testimony  is  competent,  and  is  not  prohibited  by 
the  section  in  question.  Baumann  v.  Steingester,  213  N.  Y.  328,  107 
N.  E.  578;  People  v.  Roach,  215  N.  Y.  592,  109  N.  E.  618. 

[4]  It  is  undisputed  that  the  writer  of  the  letters  was  the  attorney 
for  the  respondent.  Hence,  in  my  opinion,  the  attorney  being  at  least 
her  agent,  she  is  chargeable  with  admissions  contained  in  the  letters. 
Wigm.  Ev.  §  1069;  Mechem,  Agency,  §§  1782,  2179;  16  Cyc.  1003; 
Anderson  v.  Rome,  W.  &  O.  R.  R.  Co.,  54  N.  Y.  334,  340. 

[5]  That  the  presumption  of  marriage,  when  it  once  arises,  is  a 
strong  one,  there  can  be  no  doubt ;  but  it  is  certainly  rebuttable  (Clay- 
ton V.  Warden,  supra;  Hynes  v.  McDermott,  91  N.  Y.  451,  43  Am. 
Rep.  677),  and  when  the  uncontradicted  testimony  of  unimpeached 
witnesses  and  the  subsequent  acts  of  the  alleged  widow  are  such  as 
to  convince  the  court  that  no  contract  of  marriage  was  made  between 
the  parties,  the  presumption  is  overcome. 

[6,  7]  The  petitioner  was  required  to  establish  her  status  in  this 
court.  Matter  of  Hamilton,  76  Hun,  200,  27  N.  Y.  Supp.  813.  Without 
further  discussing  the  voluminous  testimony  that  has  been  introduced, 
the  petitioner  in  my  opinion  has  failed  to  establish  her  status  as  the 
widow  of  decedent.  On  the  contrary,  I  believe  a  fair  preponderance 
of  the  evidence  is  against  her  contention.  It  follows  that  tiie  applica- 
tion must  be  denied. 

Application  denied. 
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f96  Biisc.  Rep.  597) 

PADULA  V.  PADULA. 

(Supreme  Gonrt,  Sp^al  Tarrn,  Kings  County.    September  23,  1916.) 

Mabbiaoe  ^=»58(1) — ^Annulment — Nonage. 

Code  Olv.  Proc.  §  1743,  provides  for  annnlment  of  marriage  If  a  party 
tbereto  bad  not  attained  age  of  legal  consent,  which  Domestic  Relations 
Law  (Gonsol.  Laws,  c.  14)  §  7.  fixes  at  1&  Section  15  requires  consent  of 
parents  before  Issuance  of  license  to  a  man  under  21.  3  Comp.  St  N.  J. 
1910,  p.  3219,  t  7,  provides  that  a  man  over  IS  years  of  age  may  defend 
actions  to  annul  his  marriage,  and  another  statute  provides  that  a  man 
married  under  18  years  of  age  may  sue  to  annul  the  marriage.  A  resi- 
dent of  New  York  was  married  In  New  Jersey  at  the  age  of  18  years  6 
months.  Held,  that  as  no  New  Jersey  statute  fixed  age  of  consent  and 
the  common-law  age  of  consent  was  14  years,  and  ss  the  New  Tork  age 
of  consent  was  18  years,  the  marriage  would  not  be  annulled. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent.  Dig.  §9  115,  118;  Dec. 
Dig.  «s»68(l).]  t 

Action  by  Ralph  Padula,  by  his  guardian  ad  litem,  Katherine  Padula, 
against  Bessie  Padula.    Complaint  dismissed  upon  the  merits. 

Isidore  I.  Haber,  of  New  York  City,  for  plaintiff. 

CROPSEY,  J.  This  is  an  undefended  action  for  an  annulment  of 
marriage,  based  on  the  claim  of  plaintiff's  nonage.  The  parties  were 
married  in  New  Jersey  on  May  27,  1916.  At  that  time  the  plaintiff 
was  18  years  and  4  months  old,  and  his  parents  did  not  consent.  He 
testifies  that  he  never  lived  with  his  wife. 

Upon  the  trial,  plaintiff's  counsel  was  advised  to  ascertain  the  law 
of  New  Jersey  as  to  the  age  of  consent.  Later  he  offered  in  evidence 
a  statute  of  that  state  (Compiled  Statutes  of  New  Jersey,  vol.  3,  p. 
3219,  §  7),  providing  that  no  license  to  marry  should  be  obtained  by 
a  man  tmder  21  years  of  age,  without  his  parents'  consent.  This  stat- 
ute did  not  provide  that  marriages  made  in  violation  of  this  provision 
should  be  void.  Whether  the  courts  of  this  state  would  declare  such 
a  marriage  void,  it  not  having  been  followed  by  cohabitation  (Cunning- 
ham V.  Cunningham,  206  N.  Y.  341,  99  N.  E.  845,  43  L.  R.  A.  [N. 
S.]  355),  need  not  be  here  considered,  for  it  does  not  arise  in  this 
case,  though  the  general  rule  seems  to  be  that  such  marriages  are  not 
void.  See  cases  collated  in  note,  22  L.  R.  A.  (N,  S.)  1202-1207,  and 
in  note,  L.  R.  A.  1916C,  740,  741. 

Section  1743  of  the  Civil  Code,  as  it  was  when  this  action  was  be- 
gun, provided  that  a  marriage  could  be  annulled  if  "one  or  both  parties 
had  not  attained  the  age  of  legal  consent."  Since  the  commencement 
of  this  action,  this  section  has  been  amended  (Laws  1916,  c.  605,  in 
effect  September  1,  1916)  by  adding  after  the  words  quoted  the  clause : 

"Or  the  age  under  wtdch  the  consent  of  parents  or  guardians  was  re- 
quired by  the  laws  of  the  state  where  the  marriage  was  contracted." 

The  meaning  and  effect  of  this  amendment  need  not  here  be  con- 
sidered, for  it  does  not  affect  this  action;    and  the  sole  question 
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therefore  is :  Was  the  plaintiff  under  the  age  of  "legal  consent"  when 
he  married  ? 

The  court  has  not  been  referred  to  any  law  of  New  Jersey  ex- 
pressly fixing  the  age  of  legal  consent,  nor  has  it  found  any.  The 
provision  of  the  statute  already  mentioned,  referring  to  marriage 
licenses,  does  not  fix  that  age.  That  statute  is  similar  to  the  statute 
in  this  state  relating  to  marriage  licenses.  Both  require  the  consent 
of  the  parents  before  a  license  can  be  issued  for  a  man  under  21 
years,  and  yet  the  age  of  legal  consent  is  fixed  by  our  law  at  18  years 
for  both  the  man  and  the  woman.    Section  7,  Domestic  Relations  Law. 

There  i3  a  provision  in  the  New  Jersey  statutes  that  a  man  who 
married  when  he  was  under  18  years  of  age  could  maintain  an  action 
to  annul  the  marriage,  and  a  recent  statute  in  that  state  (Laws  1915, 
c.  299)  p;ives  a  man  over  18  the  right  to  appear  and  defend  actions  to 
annul  his  marriage,  either  personally  or  by  solicitor.  But  even  if  these 
provisions,  or  either  of  them,  be  deemed  to  fix  the  age  of  legal  con- 
sent for  men  at  18  jrears,  they  do  not  aid  the  plaintiff,  for  he  was 
more  than  18  when  he  married.  And  if  they  be  deemed  not  to  fix 
such  age,  and  there  be  no  provision  that  does,  then  the  common-law 
rule  would  apply,  and  the  plaintiff  would  be  in  no  better  position,  for 
under  it  the  age  of  legal  consent  for  men  is  14  years.  Bennett  v. 
Smith,  21  Barb.  439;  Moot  v.  Moot,  37  Hun,  288,  291;  Parton  v. 
Hervey,  1  Gray  (Mass.)  119* 

So  there  appears  to  be  no  provision  of  the  New  Jersey  statutes  or 
law  which  aids  the  plaintiff.  But,  even  though  the  marriage  be  valid 
under  the  New  Jersey  laws,  it  might  be  declared  invalid  under  the 
laws  of  this  state  (Cunningham  v.  Cunningham,  206  N.  Y.  341,  99  N. 
E.  845,  43  L.  R.  A.  [N.  S.]  355),  and  so  it  must  be  considered  from 
that  viewpoint.  Here,  again,  the  plaintiff  fails  to  make  out  a  cause 
of  action.  The  age  of  legal  consent  in  this  state  for  men  and  women 
alike  is  18,  as  has  been  pointed  out  already.  Domestic  Relations 
Law,  §  7.  Plaintiff  was  over  that  age  when  he  married,  and,  as  the 
sole  ground  of  asking  an  annulment  is  his  nonage,  he  must  fail. 

The  fact  that  section  15  of  the  Domestic  Relations  Law  requires 
the  consent  of  parents  before  a  license  can  issue,  if  the  man  is  under 
21,  does  not  fix  the  age  of  consent  or  affect  the  question  of  annulment. 
Kruger  v.  Kruger,  137  App.  Div.  289,  122  N.  Y.  Supp.  23. 

Complaint  dismissed  upon  the  merits. 


(173  App.  Dlv.  821) 

MILLER  ▼.  CAMPBELL  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1916.) 

1.  Bills  and  Notes  ^=>316— Tbaksfejeh-Considebation. 

Where  a  party  agreed  to  sell  land  of  another,  and,  if  receiving  less  than 
$10,000  to  pay  the  whole  to  the  owner  who  agreed  that^  if  more  than 
$10,000  was  received  the  agent  might  retain  whatever  surplus  there  was 
over  $10,000,  the  services  rendered  by  the  agent  in  selling  the  land  and 

^s»For  other  casm  see  same  topic  &  KBT-NUMBBR  In  all  Key-Numbered  Dlgeeta  ft  Indexes 


Digitized  by 


GooQle 


Sup.  Ct.)  KILLEB  y.  CAMPBELL  836 

the  obligaticmfl  imposed  on  the  owner  constituted  Talnabla  consideration 
for  the  transfer  of  the  purchase-money  notes  to  the  agent. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §  752;  Dec. 
Dig.  «g=»316.] 

2.  Bnxs  AND  Notes  ^s»370— Holdeb  iit  Dtne  CouBSit--FAiLi7BB  of  Gonsideba- 

HON. 

The  defense  of  failure  of  consideration  Is  not  available  against  an  inno' 
cent  holder  of  notes  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |  963 ;  Dec. 
Dig.  «=>370.] 

3.  Bnxs  AND  Notes  ^s>346— Equities. 

Against  the  transferee  of  notes  who  was  in  fact  a  principal  with  his 
transferor  in  the  sale  of  land  for  which  they  were  given,  all  of  the 
equities  between  the  parties  are  open. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §  869 ;  Dea 
Dig.  ie=s>846.] 

4.  Bills  and  Notes  ^=:»;)o3— Holdeb  in  Due  Coubsb— Pbincipal  in  Tbansac- 

TION. 

Where  the  owner  of  land  authorized  another  to  sell  and  retain  what- 
ever he  might  secure  over  $10,000,  giving  a  power  of  attorney  authorizing 
him  to  convey  by  warranty  deed,  etc.,  the  clear  effect  of  the  contract  and 
the  power  of  attorney  being  to  give  the  right  to  sell  upon  any  terms  he 
pleased,  being  bound  only  to  pay  over  to  the  owner  $10,000,  the  other  oc- 
cupied the  position  of  a  principal  in  the  transaction,  having  a  joint  in- 
terest in  the  enterprise,  so  that  he  was  not  a  holder  in  due  course  of  the 
purchase-money  notes  given  for  the  land  and  transferred  to  him  by  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {§  806-811 ; 
Dec.  Dig.  <8=B>333J 

&  Covenants  ^s»118 — Covenant  of  Seisin — Pboca  Facis  Pboot  of  Bbbach. 

In  an  action  on  notes  given  for  land,  testimony  that  title  was  impeached 
by  grants  from  the  state  and  also  by  earlier  conveyances  from  the  vendor 
to  third  parties  constituted  prima  facie  proof  of  breach  of  the  covenant 
of  seisin,  placing  the  burden  on  tbe  holder  of  the  notes  to  tender  evidence 
of  title  in  the  vendor,  his  transferor. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent  Dig.  U  211-215;  Dec. 
Dig.  ^=»118.] 

6b  Covenants  9s927— Binding  Fobcb  on  Attobnbt  in  Fact. 

Where  a  deed  recited  that  it  was  executed  by  the  grantor  as  attorney 
in  fact  for  the  owner  of  the  land,  and  referred  to  the  power  of  attorney 
under  which  he  acted,  being  signed  and  acknowledged  as  attorney  in  fact 
though  such  attorney  was  a  principal  in  the  transaction  through  having  an 
interest  under  agreement  with  the  landowner,  in  the  proceeds  of  the  sale, 
he  was  not  personally  bound  by  the  covenants  in  the  deed,  since  where  it 
is  manifest  from  the  language  of  a  deed  that  it  was  intended  as  a  deed 
of  the  principal,  and  not  of  the  attorney,  the  latter  cannot  be  held  liable 
on  the  covenants. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent  Dig.  S  26;  Dec.  Dig. 
«S=>27.] 

7.  BiLLa  AND  Notes  ^=»818— Failubb  oe  Considebation— Bight  to  Assebt 
AS  Against  Tbansfebee. 

Where  the  buyer  of  land  knew  that  the  party  selling,  acting  for  the 
owner,  was  to  receive  all  of  the  price  in  excess  of  $10,000,  and,  paying 
110,000  in  cash,  also  gave  $10,000  in  notes,  payable  to  the  owner,  who  im- 
mediately transferred  the  notes  to  the  party  who  sold,  as  his  share,  the 
buyer  could  assert  a  failure  of  consideration  through  breach  of  covenants 
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Of  title  as  against  the  party  who  sold,  the  transferee  of  the  notes,  who 
did  not  become  a  holder  in  due  course. 

[£d.  Note.— For  other  cases,  see  BiHs  and  Notes,  Gent  Dig.  |  754;  Dec. 
Dig.  «=»318.] 
8.  Covenants  ^s»27— Covbnaivt  bt  Attornbt— Bindinq  Fobcb. 

Where  a  party  as  attorney  in  fact  granted  land,  and  not  his  indiyidual 
interest,  though  the  owner  for  whom  he  acted  as  attorney  afterwards 
signed  the  deed,  his  covenant  was  his  covenant  as  attorney  and  not  in- 
dividually. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent.  Dig.  §  26;  Dec.  Dig. 
€=»27.1 

Clarke,  P.  J.,  dissenting  in  part. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Walter  W.  Miller  against  Eugenia  W.  Campbell  and  oth- 
ers, as  executors,  etc.  From  a  judgment  dismissing  the  complaint 
and  dismissing  the  defendants'  counterclaim,  plaintiff  and  defendants 
appeal.    Affirmed. 

The  following  is  the  opinion  of  Greenbaum,  J.,  at  Special  Term : 

This  action  is  brought  to  recover  the  sum  of  $9,500  upon  three  promissory 
notes  bearing  date  December  29,  1906,  made  by  Charles  B.  Campbell,  defend- 
ant's testator,  to  one  A,  K.  McMurray,  and  indorsed  by  the  latter  to  the  plain- 
tiff. These  notes  were  given  in  part  payment  of  the  purchase  price  of  certain 
mountain  land  in  the  state  of  Tennessee.  On  December  15, 1906,  McMurray  and 
plaintiff  entered  into  an  agreement  under  which  McMurray  employed  Miller 
to  sell  the  land  in  question.  This  agreement  provides :  *.*That  in  no  event  shall 
said  Walter  W.  MiUer  seU  said  land  for  less  than  $10,000,  in  which  event  he 
shall  pay  the  whole  amount  to  me,  less  his  expenses  in  making  said  sale,  and 
in  consideration  of  his  services  and  for  other  valuable  considerations  the  party 
of  the  first  part  [McMurray]  agrees  that  said  party  of  the  second  part  [MUler] 
shall  have  and  retain  as  his  own  any  sum  which  he  may  receive  for  said  land 
above  said  sum  of  $10,000,  it  being  the  intention  of  the  party  of  the  first 
part  to  have  said  property  net  him  the  sum  of  $10,000,  and  to  give  the  party 
of  the  second  part  an  opportunity  to  make  something  for  himself,  it  being 
considered  that  said  property  is  worth  more  and  can  be  sold  for  more  than 
$10,000."  The  agreement  also  refers  to  a  power  of  attorney  bearing  even  date, 
recorded  in  the  register's  office  of  Grundy  county,  Tenn.,  on  December  20, 
1906,  under  which  McMurray  appointed  plaintiff  his  attorney  in  fact  to  **ne- 
gotiate  ♦  ♦  ♦  sell  and  convey  to  any  person  or  corporation  ♦  ♦  ♦  who 
will  purchase  the  same  by  general  warranty  deed  my  certain  tract  of  land 
containing  five  thousand  acres,  more  or  less  •  *  *  and  take  and  receive  the 
consideration  money  in  payment  of  same  and  •  •  •  bring  and  prosecute 
in  my  name  any  suit  that  may  be  necessary  to  gain  possession  of  or  establish 
my  title  to  said  land,  and  employ  such  counsel  or  other  aid  as  he  may  need 
at  my  expense  and  charge."  Plaintiff  entered  into  negotiations  with  the  de- 
fendant's testator  with  a  view  to  the  sale  of  the  property,  and  on  December 
26,  1906,  a  deed  was  executed  to  Charles  E.  Campbell,  defendant's  testator, 
by  plaintiff  as  attorney  in  fact  for  McMurray  and  one  Louise  J.  Traynor,  who 
united  therein  for  the  purpose  of  conveying  any  interest  she  might  have  under 
the  laws  of  Tennessee  for  the  protection  of  married  women.  Campbell's  attor- 
ney objected  to  the  deed,  and  insisted  that  McMurray  join  therein.  Instead 
of  preparing  a  new  deed  McMurray's  name  was  interlined  as  grantor,  and  the 
date  of  the  deed  changed  from  December  26th  to  December  29th,  on  which  day 
it  was  signed  by  McMurray,  and  by  him  acknowledged  on  December  81,  1906. 
The  deed  describes  the  plaintiff  as  attorney  in  fact  for  McMurray ;  recites  the 
execution  by  the  latter  to  the  plaintiff  of  the  power  of  attorney  and  the  record- 
ing of  such  power  in  the  register's  office  of  Grundy  county,  Tenn.,  in  Trust  Book 
No.  7,  page  168.    It  expresses  a  consideration  of  $20,000,  payable  as  follows : 
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$2,110.50  to  be  paid  by  relea&dng  McMurray  from  oertalo  Indebtedness  upon 
notes  and  bonds  held  by  Campbell ;  $7,889.50  in  cash  to  Miller,  the  payment 
of  which  is  acknowledged  In  the  deed,  and  the  balance  by  a  series  of  notes. 
The  deed  covenants  that  the  grantors  *'are  lawfully  seized  and  possessed  of 
said  property;  that  they  have  full  right  and  authority  to  convey  it;  that  it 
is  unincumbered,  and  that  they  will  forever  warrant  and  defend  the  title 
against  the  legal  claims  and  demands  of  all  persons  whomsoever."  Campbell 
executed  the  three  notes  sued  upon  to  secure  payment  of  the  balance  of  the 
consideration  provided  for  in  the  deed«  and  McMurray  Indorsed  these  notes  in 
blank  to  Miller  in  discharge  of  his  obligations  under  the  contract  between 
them.  The  defendants  resist  payment  of  the  notes  upon  the  ground  that  there 
was  a  breach  of  the  covenant  of  seisin  by  reason  of  the  failure  of  title  to  the 
land. 

The  principal  contentions  of  the  defendants  are:  First,  that  Miller  was  a 
principal  in  the  transaction,  and  stands  in  the  same  position  as  if  the  notes 
had  been  made  payable  directly  to  his  order;  and,  second,  that  under  the 
deed  he  is  personally  bound  by  the  covenants  of  seisin  and  warranty  therein 
contained. 

[1  ]  The  services  rendered  by  plaintiff  and  the  obligations  imposed  upon  Mc- 
Murray under  the  agreement  between  them  constituted  a  valuable  considera- 
tion for  the  transfer  of  the  notes  to  the  plaintiff.  Matter  of  Bradbury,  105 
App.  Div.  260,  83  N.  Y.  Supp.  418;  Broderick  &  Bascom  Bope  Co.  v.  McGrath, 
81  Misc.  Hep.  199,  142  N.  Y.  Supp.  497,  and  cases  cited.  The  first  question  to 
be  determined  is  whether  a  failure  of  title  constitutes  a  legal  defense  to  the 
action  upon  the  notes. 

[2,  3]  If  the  plaintiff  may  be  regarded  as  an  innocent  holder  of  the  notes 
in  due  course,  tiie  defense  of  failure  of  consideration  is  not  available.  On  the 
other  hand,  if  he  be  considered  a  principal  in  the  transaction,  standing  in  the 
shoes  of  McMurray,  all  of  the  equities  between  the  parties  are  open.  I  am  of 
opinion  that  the  relation  between  McMurray  and  the  plaintiff  was  not  merely 
that  of  broker  and  client,  or  principal  and  agent  Broad  and  unusual  powers 
far  In  excess  of  those  committed  to  the  ordinary  broker  were  conferred  upon 
him  under  the  contract  and  power  of  attorney.  The  agreement  between  them 
is  based,  not  only  upon  the  services  to  be  rendered  by  the  plaintiff  in  selling 
the  land,  but  "for  other  valuable  considerations."  Under  its  provisions,  cou- 
pled with  the  control  and  authority  conferred  upon  him  under  the  power  of 
attorney,  he  was  to  all  intents  and  purposes,  as  far  as  third  persons  were 
concerned,  vested  with  absolute  title  and  ownership  of  the  land.  The  clear 
effect  of  ttie  contract  and  the  power  of  attorney  was  to  give  him  the  right  to 
sell  the  land  upon  any  terms  that  he  pleased.  True,  he  was  bound  to  pay 
over  to  McMurray  $10,000,  but  beyond  the  receipt  of  that  sum  McMurray  had 
no  interest  in  the  sale.  He  could  at  any  time,  by  the  payment  of  $10,000  to 
McMurray,  have  conveyed  the  land  to  himself  or  to  any  person  that  he  might 
select  He  was  authorized  to  receive  the  consideration  paid,  and  upon  such 
receipt,  all  moneys  in  excess  of  $10,000  became  his  absolute  property,  and  he 
was  vested  with  the  right  to  prosecute  any  suit  to  recover  possession  of  or  es- 
tablish title  to  the  land. 

[4]  In  view  of  these  considerations,  in  my  opinion,  the  plaintiff  must  be 
held  to  have  occupied  the  position  of  a  principal  in  the  transaction  and  as  one 
having  a  joint  Interest  in  the  enterprise.  This  conclusion  is  supported  by 
authority  holding  under  an  analogous  state  of  facts  that  one  vested  with  the 
power  of  authority  and  occupying  a  similar  position  to  that  of  the  plaintiff 
is  a  principal  and  not  an  agent  Thus,  in  Boblnson  v.  Easton  Eldrldge  &  Co., 
03  Cal.  80,  28  Pac.  796,  27  Am.  St  Bep.  167,  the  plaintiff  executed  to  the  de- 
fendants an  instrument  whereby  the  defendants  were  authorized  within  five 
days  from  date  and  until  cancellation  of  the  authority  in  writing  to  sell  for 
the  siuD  of  $10,000  certain  real  property  and  agreed  to  pay  them  *'a  commis- 
sion of  all  over  said  sum  of  $10,000  net,  for  which  they  may  sell  such  prop- 
erty with  our  consent."  In  determining  the  character  of  the  relationship 
created  l^  this  instrument  the  court  said :  "The  relation  of  the  defendant  to 
the  plaintiffs  was  not  that  of  a  mere  agent  While  its  authority  to  sell  the 
land  was  derived  from  the  plaintiffs,  yet  the  sale  was  to  be  made  for  its  own 
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account  and  benefit,  as  well  as  for  that  of  the  plaintiffs.  Althougli  the  au- 
thority to  sell  was  not  so  coupled  with  an  interest  as  to  create  in  the  defend- 
ant an  interest  in  the  land,  or  to  prevent  tlie  plaintiffs  from  revoking  the 
authority,  yet  by  the  terms  of  the  authorization  the  defendant  acquired  such 
a  right  to  a  portion  of  the  proceeds  of  a  sale  as  to  enable  it  to  make  a  contract 
of  sale  upon  terms  of  its  own  choosing.  The  plaintiffs,  in  effect,  gave  to  the 
defendant  an  option  for  five  days  to  endeavor  to  sell  the  block  of  land  for 
whatever  sum  it  could  obtain,  and  upon  whatever  terms  it  might  make,  pro- 
vided they  should  receive  therefor  the  sum  of  $10,000,  and  agreed  that  defend- 
ant should  have  whatever  sum  it  could  realize  therefor  above  that  amount. 
The  relation  thus  created  between  them  was  rather  that  of  a  vendor  and 
purchaser  under  a  contmct  of  sale  than  one  of  principal  and  agent,  and  a 
sale  by  the  defendant  thereunder  was  in  the  capacity  of  a  vendor  upon  its 
own  account,  and  not  for  the  account  of  the  plaintiffs.  Inasmuch  as  the  de- 
fendant was  entitled  to  all  the  proceeds  of  the  sale  in  excess  of  $10,000,  it  had 
the  right  to  make  the  sale  upon  sucdi  terms  as  in  its  judgment  would  enable  it 
to  realize  the  highest  price  for  the  land.  Upon  a  sale  by  it  the  plaintiffs  were 
entitled  to  the  immediate  payment  of  the  $10,000,  but  the  defendaut  could  sell 
the  land  either  for  cash  or  upon  time,  as  it  might  choose,  and  its  terms  of  sale 
did  not  require  ratification  by  the  plaintiffs."  It  therefore  seems  to  me,  upon 
the  peculiar  facts  here  appearing,  that  the  plaintiff  must  be  deemed  a  principal 
in  the  transaction,  and  that  a  failure  of  title  to  the  land  constitutes  a  valid 
defense  to  the  action. 

[6]  The  second  question  presented  is  whether  there  was  a  breach  of  the 
covenant  of  seisin.  The  testimony  establishes  that  the  title  to  this  land  is 
not  only  impeached  by  earlier  grants  from  the  state,  but  also  by  earlier  con- 
veyances from  McMurray  himself  to  third  parties.  This  constituted  prima 
facie  proof  of  a  breach  of  the  covenant  of  seisin,  and  the  duty  devolved  upon 
the  plaintiff  of  tendering  evidence  of  title  in  McMurray.  The  plaintiff,  how- 
ever, introduced  no  evidence  in  support  of  McMurray's  title,  and  a  breach  of 
the  covenant  must  therefore  be  deemed  established.  Koch  v.  Ellwood,  13S 
App.  Dlv.,  584,  687, 123  N.  Y.  Supp.  502.  Defendant  interposes  a  counterclaim 
to  recover  the  amount  paid  upon  delivery  of  the  deed.  A  marked  difference, 
however,  exists  between  the  defense  to  the  notes  and  the  claim  of  defendant 
for  affirmative  relief  against  the  plaintiff.  The  former  rests  upon  the  relation- 
ship created  under  the  contract  between  plaintiff  and  McMurray  and  the 
power  of  attorney  executed  in  conjunction  therewith.  The  latter  under  the 
the  pleadings  is  predicated  solely  upon  the  allied  breaches  of  the  covenants 
of.  the  deed,  and  not  by  reason  of  the  contract  of  sale  or  the  agreement  be- 
tween plaintiff  and  McMurray.  The  effect  of  the  foregoing  (pinion  is  that, 
considering  the  agreement  in  connection  with  the  power  of  attorney,  the  plain- 
tiff must  be  deemed  a  principal  to  the  extent  of  his  interest  in  the  proceeds 
of  the  sale. 

[6]  But  such  interest  does  not  personally  bind  the  plaintiff  under  the  cove- 
nants in  the  deed.  The  deed  distinctly  recites  that  it  was  executed  by  plain- 
tiff as  attorney  in  fact  for  McMurray,  and  refers  to  the  power  of  attorney  un- 
der which  he  acted  in  making  the  conveyance.  It  was  signed  by  him  as  at- 
torney in  fact  and  acknowledged  in  the  same  capacity.  Where  it  is  manifest 
from  the  language  of  the  deed  that  it  was  intended  as  a  deed  of  the  principal 
and  not  of  the  attorney,  the  latter  may  not  be  held  liable  on  the  covenants 
therein  contained.  Rand  v.  Moulton,  72  A^p.  Dlv.  236.  238,  76  N.  Y.  Supp. 
174.  The  same  rule  prevails  in  the  state  of  Tennessee  by  statutory  enactment 
providing  as  follows:  ''Instruments  in  relation  to  real  or  personal  property 
executed  by  an  agent  or  attorney  may  be  signed  by  such  attorney  for  his  prin- 
cipal, or  by  vH'lting  the  name  of  the  principal  by  him  as  agent  or  attorney, 
or  by  simply  writing  his  own  name  or  his  principars  name  if  the  instrument  on 
its  face  shows  the  character  in  which  it  is  intended  to  be  executed."  Shan- 
non's Code,  §  3679.  It  is  therefore  apparent  from  the  form  and  language 
of  the  deed  that  it  was  not  the  Intention  of  the  parties  that  plaintiff  should  be 
personally  bound  upon  the  covenants  therein  set  forth.  It  follows  that  there 
should  be  judgment  dismissing  the  plaintiff's  complaint  and  the  defendant's 
counterclaim  upon  the  merits. 
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Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Elon  R.  Brown,  of  Watertown,  for  appellants. 
I.  R.  Oeland,  of  New  York  City,  for  respondent 

SMITH,  J.  I  recommend  an  affirmance  of  this  judgment  upon  the 
opinion  of  Mr.  Justice  Greenbaum  at  Special  Term,  and  would  add  a 
few  words  only  to  that  opinion.  In  that  opinion  the  facts  are  fully 
stated.  For  the  purposes  of  this  memorandum,  the  facts  may  be 
briefly  summarized  as  follows : 

Plaintiff  as  attorney  in  fact  assumed  to  sell  some  lands  in  Tennes- 
see to  defendant's  testator.  Under  the  power  of  attorney,  as  was 
knawn  to  defendant's  testator,  plaintiff  was  to  receive  the  full  purchase 
price  in  excess  of  $10,000.  The  defendants  paid  what  was  equivalent 
to  $10,000  in  cash  and  $10,000  in  notes  drawn  payable  to  the  plain- 
tiff's principal.  Those  notes  were  immediately  turned  over  to  the 
plaintiff  to  represent  his  interest  in  the  sale.  The  title  to  the  property 
failed,  and  plaintiff  seeks  to  escape  the  defense  of  failure  of  consid- 
eration by  claiming  to  hold  the  notes  as  a  purchaser  for  value. 

[7]  The  deed  >yas  originally  drawn  in  form  from  plaintiff  acting 
as  attorney  in  fact  to  defendant's  testator.  One  Louise  J.  Traynor 
joined  in  the  deed  to  convey  any  right  of  dower  that  she  might  have. 
Afterwards  the  plaintiff's  principal,  McMurray,  also  joined.  The 
deed  recites  a  covenant  on  behalf  of  the  parties  of  the  first  part  that 
they  are  lawfully  seised  and  possessed  of  said  property,  and  that  they 
have  full  right  and  authority  to  convey  it.  Defendant's  counterclaim 
is  upon  this  covenant. 

In  Schlemmer  v.  Nelson,  123  Minn,  at  page  66,  142  N.  W.  1041,  the 
plaintiff  was  the  agent  of  the  Sperry  Realty  Company  in  making  a 
contract  for  the  sale  of  certain  real  estate.  The  Sperry  Realty  Com- 
pany did  not  have  the  title  to  the  real  estate,  but  had  an  option  there- 
upon. A  note  for  $500  was  delivered  for  the  first  installment  of  the 
purchase  price  and  by  the  Sperry  Company  transferred  to  plaintiff. 
Under  its  contract  the  Sperry  Company  was  limited  to  60  days  in 
which  to  perfect  title,  and  if  it  failed  the  contract  by  its  terms  became 
void.  It  appearing  that  the  company  never  acquired  title,  and  prior 
to  the  trial  had  transferred  its  rights  under  the  option  to  parties  other 
than  the  defendant,  it  was  held  that  the  consideration  for  the  note  had 
wholly  failed,  and  plaintiff,  having  taken  the  note  with  knowledge  of 
all  the  facts,  was  not  in  a  position  to  invoke  the  rule  protecting  a  good 
faith  purchaser. 

A  similar  holding  was  that  in  Boit  &  McKenzie  v.  Whitehead  et 
ah,  50  Ga.  76.  In  tiiis  case  the  plaintiffs  were  the  agents  of  a  manu- 
facturer of  guano,  and  as  such  by  their  local  agent  sold  to  the  defend- 
ant a  lot  of  guano,  with  warranty,  taking  a  note  for  the  price  payable 
to  themselves.  Afterwards,  before  the  note  became  due,  they  became 
the  real  owners  of  the  note,  by  arrangement  between  themselves  and 
the  manufacturer.  Held,  that  the  plaintiffs  were  not  such  bona  fide 
purchasers  without  notice,  of  defendant's  note,  as  that  defendant  could 
not  set  up  as  a  plea  that  the  guano  was  of  no  value,  even  though  it  be 
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not  proven  that  plaintiffs  knew  it  to  be  of  no  value  at  the  time  they 
became  the  real  owners  of  the  note.  Upon  the  trial  the  court  refused 
to  charge — 

'*that  if  the  note  sued  on  had  been  transferred  by  Indorsement,  before  due, 
and  plaintiffs  had  bought  the  same  in  good  faith  and  for  a  valuable  consideni- 
Hon,  without  any  notice  of  any  defect,  latent  or  otherwise,  in  the  guano,  or 
of  any  defense  of  defendants  to  said  note,  then,  under  the  pleadings,  the  fail- 
ure of  ciHisideratlon  could  not  be  set  up.** 

In  the  opinion  it  is  stated : 

"We  can  hardly  see,  even  if  the  note  was  not  payable  to  the  plaintiffs,  they 
could  be  innocent  purchasers,  since  the  defendant  has  nothing  to  do  with  the 
manufacturer,  except  through  them.  They  were  the  means  by  which  the  de- 
fendants were  imposed  on,  if  they  were  Imposed  on.  We  think  the  plaintiffs 
too  clearly  mixed  up  with  the  sale  and  warranty,  and  with  the  note  itself  to 
become  innocent  holders  of  the  note." 

In  Vander  Ploeg  v.  Van  Zuuk,  135  Iowa,  350,  112  N.  W.  807,  13 
L.  R.  A.  (N.  S.)  490,  124  Am.  St.  Rep.  275,  the  headnote  reads: 

**A  payee  who  takes  a  note  for  past  indebtedness,  in  which  a  blank  has  been 
wrongfully  filled  out,  is  not  a  holder  in  due  course,  within  the  meaning  of 
the  section  in  the  negotiable  instruments  law  requiring  blanks  to  be  filled  ac- 
cording to  instructions,  but  providing  that,  if  such  an  inurnment,  after  com- 
pletion, is  negotiated  to  a  holder  in  due  course,  he  may  enforce  it  as  if  it  had 
been  filled  up  strictly  in  accordance  with  the  authority  given." 

While  the  question  decided  differs  from  the  question  involved  in 
this  action,  the  discussion  I  think  throws  some  light  upon  the  situation 
here  presented.  After  discussing  .the  Negotiable  Instruments  Laws 
of  the  state  of  Iowa,  which  do  not  differ  materially  from  ours,  the 
opinion  reads: 

*'It  seems  to  us,  under  these  definitions  and  the  applications  thereof,  the 
plaintiff  was  a  holder  of  the  note,  but  not  a  holder  in  due  course.  The  latter 
term  seems  unquestionably  to  be  used  to  indicate  a  person  to  whom,  after  com- 
pletion and  delivery,  the  instrument  has  been  negotiated.  In  the  ordinary 
case  of  the  instrument  [the  payee]  is  the  person  with  whom  the  contract  is 
made,  and  his  rights  are  not  in  general  dependent  on  any  peculiarities  in  the 
law  of  negotiable  instruments.  The  peculiarities  of  that  law  diatinffnishing 
negotiable  instruments  from  other  contracts  relate  to  a  Jiolder  who  has  taken 
by  negotiation,  and  not  as  an  original  party.  This  is  the  construction  put  on 
the  same  phrase  used  in  the  English  negotiable  instruments  act  by  Lord  Rus- 
sell, Ch.  J.,  in  Lewis  v.  Clay,  67  L.  J.  Q.  B.  N.  S.  224,  in  which  he  says :  *A 
holder  in  due  course  is  a  person  to  whom,  after  its  completion  by  and  as  be- 
tween the  immediate  parties,  the  bill  or  note  has  been  negotiated.  In  the 
present  case  the  plaintiff  is  named  as  payee,  on  the  face  of  the  promissory 
note,  and  therefore  is  one  of  the  immediate  partie&  The  promissory  notes, 
held  and  sued  on  [by  the  person  named  as  payee  therein]  have  in  fact  never 
been  negotiated  within  the  meaning  of  the  act' " 

While  this  citation  from  Lewis  v.  Clay  is  probably  dictum,  and 
while  the  question  decided  was  different  from  the  question  here  aris- 
ing, the  opinion  has  clearly  indicated  that  the  persons  for  whose  pro- 
tection immunity  is  given  to  negotiable  instruments  are  those  who 
have  negotiated  the  purchase  of  the  paper,  after  its  inception.  It  may 
be  that  the  payee  named  in  a  note  is  so  separated  from  the  considera- 
tion of  the  note  that  he  may  still  have  the  rights  of  a  purchaser  for 
value  of  commercial  paper.    On  the  other  hand,  a  transferee  may  be 
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SO  associated  with  the  consideration  of  the  note  and  the  transaction 
in  which  the  note  was  given  as  not  to  be  within  the  intended  protection 
of  the  Negotiable  Instruments  I^aw  (Consol.  Laws,  c.  38).  By  the 
original  arrangement  in  the  case  at  bar  those  notes  were  to  be  made 
payable  to  Miller  directly.  When  the  matter  was  consummated,  how- 
ever, the  defendant's  agents  had  made  the  notes  payable  to  McMur- 
ray,  the  defendant's  principal.  If  they  had  been  made  payable  to 
Miller  directly,  who  entirely  negotiated  the  sale,  it  hardly  seems  pos- 
sible that  the  defendant  could  not  assert  a  failure  of  consideration, 
as  the  defendants  knew  the  terms  of  the  power  of  attorney  under 
which  Miller  was  acting,  and  that  the  consideration  in  excess  of  $10,- 
000  was  to  go  to  him.  Nor  do  I  think  Miller  can  gain  any  greatei; 
right' because  McMurray  was  made  the  original  payee,  who  immedi*- 
ately  transferred  the  notes  to  him.  I  am  unable  to  escape  the  con- 
viction that  by  reason  of  Miller's  relationship  to  this  transaction,  as 
well  as  his  interest  in  the  proceeds  of  the  sale,  he  has  not  become  a 
holder  in  due  course  of  this  note,  so  as  to  be  protected  against  the 
defense  of  failure  of  consideration. 

[8]  The  holding  that  Miller  was  not  the  holder  of  this  note  in 
due  course  does  not  "necessarily  involve  the  holding  that  he  is  bound 
by  the  covenant  of  seisin  in  the  deed.  The  deed  was  first  executed 
by  Miller,  the  attorney  in  fact,  without  McMurray.  He  became  gran- 
tor in  the  deed  within  the  statutes  of  Tennessee  only  in  execution  of 
his  power  of  attorney.  He  was  not  a  record  holder,  so  that  any 
conveyance  was  necessary  from  him,  and  as  the  grant  was  of  his 
interest  as  attorney,  and  not  his  individual  interest,  so  without  spe- 
cific declaration  his  covenant  is  his  covenant  as  attorney  and  not  in- 
dividually. The  fact  that  McMurray  afterwards  signed  the  deed  is 
not  sufficient  to  indicate  any  intention  upon  the  part  of  Miller  to  be- 
come personally  liable  upon  the  covenant. 

The  judgment  should  be  affirmed,  without  costs.    Order  filed. 

McLaughlin  and  DOWLING,  JJ.,  concur.  PAGE,  J.,  concurs 
in  result. 

CLARKE,  P.  J.  I  dissent  from  so  much  of  this  opinion  as  affirms 
the  dismissal  of  the  complaint  and  vote  to  reverse  and  concur  in  the 
affirmance  of  the  dismissal  of  the  counterclaim* 


CONRAD  BAKING  CO.  v.  KUNKEIi. 
(Supreme  Court,  Special  Term,  Monroe  County.     September  16,  1916.) 

Attachment  ^=»238 — Vacation — ^Pabtt  Intebested. 

Defendant,  for  whom  a  trustee  in  bankruptcy,  has  been  appointed, 
cannot  more,  under  Code  Civ.  Proc.  §  682,  to  vacate  an  attachment  against 
his  property,  levied  before  the  appointment  of  such  trustee,  since  tbo^ 
provision  appUes  only  in  cases  where  the  defendant  has  an  interest  in 
the  property. 

[Ed.  Note.— For  other  cases,  see  Attachm^t,  Cent.  Dig.  |§  816-818, 
823,  824;   Dea  Dig.  <8s5>238.] 

^s;»For  other  cases  see  samoi  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ^  Indexes 
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Action  by  the  G>nrad  Baking  Company  against  Albert  Kunkel.    On 
motion  to  vacate  an  order  of  attachment.    Denied. 

McGuire  &  Wood,  of  Rochester  (J.  Sawyer  Fitch,  of  Rochester,  of 
counsel),  for  the  motion. 
James  M.  E.  O'Grady,  of  Rochester,  opposed. 

RODENBECK,  J.  An  order  of  attachment  was  obtained  by  the 
plaintiff,  and  subsequently  the  defendant  became  insolvent,  was  ad- 
judged a  bankrupt,  and  a  trustee  in  bankruptcy  was  appointed.  This 
is  a  motion  by  the  defendant  to  vacate  the  attachment  on  the  ground 
of  his  bankruptcy,  and  is  opposed  on  the  ground  that  the  trustee,  and 
•  not  the  bankrupt,  must  move  to  vacate  the  attachment.  The  only  an- 
swer made  by  the  defendant  to  this  position  is  that  section  682  of  the 
Code  of  Civil  Procedure  authorizes  the  "defendant,"  or  a  person  who 
has  acquired  the  lien  upon,  or  interest  in,  his  property  after  it  was 
attached,  to  apply  to  vacate  or  modify  the  warrant  of  attachment.  This 
provision  of  the  Code  of  Civil  Procedure  applies  only  in  cases  where 
the  defendant  has  an  interest  in  the  property  attached,  and  does  not 
apply  to  a  case  where  a  trustee  in  bankruptcy  of  .his  property  has  been 
appointed.  In  the  latter  case  he  has  no  interest  to  protect,  and  the 
motion  to  vacate  the  attachment  must  be  made  by  the  trustee.  Bank- 
ruptcy Act  July  1,  1898,  c.  541,  §§  67f,  70,  30  Stat.  564,  565  (U.  S. 
Comp.  St.  1913,  §§  9651,  9654);  National  Bank  v.  Spencer,  53  App. 
Div.  547,  65  N.  Y.  Supp.  1001 ;  McCarty  v.  Light,  155  App.  Div.  36, 
41,  139  N.  Y.  Supp.  853;  Matter  of  Benedict,  37  Misc.  Rep.  230,  75 
N.  Y.  Supp.  165. 

The  motion  is  therefore  denied,  with  $10  costs. 


LEWIS  et  aL  v.  GORDON. 

(Supreme  Court,  Special  Term,  Monroe  County.    September  16,  191G.) 

Injunction  ^=9163(2) — Pendente  Lite — Vacation  Bsfobb  Tbial — Building 
Restbictions. 

An  Injunction  pendente  lite  will  not  be  vacated  before  trial  lA  an  ac- 
tion to  enforce  building  restrictions  in  conyeyances,  where  a  reasonable 
doubt  exists  as  to  the  defendant's  right  to  a  vacation,  and  where  plain- 
tiffs papers  make  out  a  prima  facie  case  for  an  injunction,  and  suffi- 
cient security  is  provided  to  protect  the  defendant  against  loss  pending 
the  trial. 

I  Ed.  Note.~For  other  cases,  see  Injunction,  Cent  Dig.  |S  358,  365; 
Dec.  Dig.  «=»163(2).] 

Action  by  George  W.  Lewis  and  others  against  Alic  Gordon.  On 
motion  to  vacate  temporary  injunction.  Denied,  and  injunction  con- 
tinued. 

Fred  M.  Whitney,  of  Rochester  (George  B.  Draper,  of  Rochester,  of 
counsel),  for  the  motion. 

Charles  E.  Callahan,  of  Rochester,  opposed. 

^s>For  otiier  cmm  ■••  mid*  topic  A  KBT-NUMBBR.  In  ftU  Key-Numbcrad  DisMU  &  Indexes 
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RODENBECK,  J.  It  is  not  clear  that  defendant  is  entitled  to  have 
vacated  the  injunction  granted  herein,  and,  a  prima  facie  case  having 
been  made  out  by  the  plaintiffs,  the  injunction  should  not  be  vacated, 
George  W.  Archer  acquired  title  to  the  property  by  foreclosure,  and 
made  a  contract  with  Lombard  &  Block  for  the  sale  of  the  lots  into 
which  he  had  divided  the  tract.  This  contract  provided  that  in  the 
section  covered  by  defendant's  lot  "no  tenement  or  apartment  house 
shall  be  built  upon  any  of  said  lots.  It  is  hereby  understood  that  this 
restriction  does  not  prohibit  the  building  of  a  double  house  or  a  Bos- 
ton flat"  This  contract  was  not  recorded,  but  in  the  conveyance  made 
by  Archer  to  the  Driving  Park  Land  Association  the  entire  premises 
were  conveyed,  subject  to  the  conditions  and  restrictions  contained . 
in  the  Lombard  &  Block  contract.  Defendant,  therefore,  had  notice 
of  these  restrictions,  and  also  purchased  his  property  from  Lombard 
&  Block  subject  to  the  restriction  that  it  be  used  for  the  "ordinary  and 
usual  purposes  of  a  residence  or  homestead."  The  language  of  his 
deed  and  the  restriction  contained  in  the  Lombard  &  Block  contract 
raise  a  serious  question  of  his  right  to  build  a  four-family  apartment 
house. 

On  this  motion  I  do  not  wish  to  express  an  opinion  on  the  subject, 
further  than  to  say  that  under  the  facts  as  now  disclosed  to  me  I  am 
of  the  opinion  that  the  injunction  should  be  continued,  but  that  the 
plaintiffs  should  furnish  additional  security  in  the  sum  of  $500. 


AGETT  V.  FEDERAL  TELEPHONE  &  TELEGRAPH  00. 
(Supreme  Court,  Special  Term,  Steuben  County.    September  16,  1916.) 

1.  Action  «=»38(1) — Joindeb — Single  ob  Sepabate  Causes  of  Action. 

The  complaint  for  false  representations  in  making  a  contract  and  for 
breach  of  it  contains  two  causes  of  action,  as  judgment  in  an  action  for 
the  breach  would  not  bar  an  action  for  the  false  representations. 

[Ed.  Nota — ^For  other  cases,  see  Action,  Cent.  Dig.  §  549;  Dea  Dig. 
«w38(l).] 

2.  Pleading  <S=>3e9(l) — Joindeb  of  Causes — ^Election. 

As  a  cause  of  action  in  tort  may  not  be  united  in  the  same  complaint 
with  one  on  contract,  plaintifF,  having  in  his  complaint  commingled  the 
two  causes,  will  be  required  to  elect  between  them,  and  amend  ac- 
cordingly, and  not  to  separately  state  and  number  them. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |§  1199,  1200; 
Dec.  Dig.  <8=>369(1).] 

Action  by  Albert  H.  Agett  against  the  Federal  Telephone  &  Tele- 
graph Company.  On  motion  to  require  plaintiff  to  separately  state 
and  number  causes  of  action.  Election  between  causes  of  action  or- 
dered. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  the  motion, 
M.  H.  Cahill,  of  Corning,  opposed. 

RODENBECK,  J.  [1]  The  complaint  sets  forth  two  causes  of 
action,  without  separately  stating  and  numbering  them;  one  for  false 

^S9For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


GooQle 


644  160  MBW  YORK  SUPPLEMBNT  (Sup.  Ct 

representations  In  making  the  contract  referred  to  in  the  complaint, 
and  the  other  for  a  breach  of  the  contract.  The  test  is  whether  or  not 
a  recovery  on  one  cause  of  action  would  bar  a  recovery  on  the  other 
(Carlson  v.  Albert,  117  App.  Div.  836,  102  N.  Y.  Supp,  944;  Perry 
V.  Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  663) ;  that  is,  whether  or 
not  the  plaintiff  might  demand  separate  judgments  for  different  sums 
of  money  or  different  forms  of  relief  in  different  actions  (Richards 
V.  Kinsley,  14  N.  Y.  St.  Rep.  701 ;  Robinson  v.  Brown,  166  N.  Y. 
159,  59  N.  E.  775 ;  Gilbert  v.  Pritchard,  41  Hun,  46;  Welch  v.  Piatt, 
32  Hun,  194).  In  this  case  an  action  for  damages  for  a  breach  of  the 
contract  would  not  bar  a  recovery  for  damages  for  false  represcnta- 
.  tions  in  the  making  of  the  contract,  and  there  are  therefore  two  causes 
of  action  set  out  in  the  complaint. 

[2]  Where  two  causes  of  action  are  properly  stated  in  the  complaint, 
but  are  not  separately  numbered,  the  court  will  require  the  complainant 
to  so  state  and  number  the  causes  on  motion  (Christenson  v.  Pincus, 
117  App.  Div.  810,  102  N.  Y.  Supp.  1041 ;  Carlson  v.  Albert,  117  App. 
Div.  836,  102  N.  Y.  Supp.  944;  Rockey  v.  Haslett,  91  App.  Div. 
181,  86  N.  Y.  Supp.  320;  Blake  v.  Barnes,  56  Hun,  640,  9  N.  Y. 
Supp.  933 ;  Trenndlich  v.  Hall,  7  N.  Y.  Civ.  Proc.  R.  62) ;  but  in  this 
case  the  two  causes  of  action  cannot  be  united  in  the  same  complaint, 
one  being  in  tort  and  the  other  on  contract,  and  the  plaintiff  should 
therefore  be  required  to  elect  between  his  cause  of  action,  and  amend 
his  complaint  accordingly. 


(96  Misc.  Rep.  564) 

HART  v.  SHERMAN  et  aL 

(Supreme  Court,  Special  Term,  Monroe  Ck)unt7.    September  14,  1916.) 

MASTEB   and    SEBVANT    ($S»8(K4) — ^UNLAWFUL    DiBCHABQE — ^PlBADING OONDI- 

TioNs  Precedent. 

Under  Code  Civ.  Proc.  S  S33,  providing  that.  In  pleading  the  per- 
formance of  a  condition  precedent  in  a  contract,  It  is  not  necessary  to 
state  the  facts  constituting  the  performance,  but  is  sufficient  to  state 
generally  a  due  performance  thereof,  the  allegation  of  the  complaint,  in 
an  action  for  wages  and  for  an  unlawful  discharge  under  a  contract  of 
employment  as  a  salesman,  that  plaintiff  entered  upon  the  performance 
of  said  contract,  and  went  out  on  the  road,  and  took  and  sent  In  orders 
to  the  defendant,  was  sufficient 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  113 ; 
Dec.  Dig.  <8=>80(4).] 

Action  by  Edward  C.  Hart  against  Preston  C.  Sherman  and  others. 
On  motion  for  judgment  upon  the  pleadings  upon  a  demurren  Mo- 
tion denied,  and  demurrer  overruled. 

Clinton  H.  Furbish,  of  Rochester,  for  the  motion, 
Jacob  Kirschenbaum,  of  New  York  City,  opposed. 

RODENBECK,  J.  The  question  involved  on  the  motion  is  the  suffi- 
ciency of  the  allegation  relating  to  the  performance  of  the  contract 
as  a  condition  precedent.    The  action  is  for  damages  for  the  breach 

^s»For  other  cases  see  same  topic  ft  KSY-NXJMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


GooQle 


Sup.  Ct)  BASLINQ  v.  KATLON  8i5 

of  a  contract  of  employment.  The  defendant  claims  that  the  plain- 
tiff has  not  alleged  performance  of  conditions  necessary  to  enable  him 
to  recover. 

The  action  is  brought  for  a  recovery  in  part  of  wages  earned,  but 
chiefly  for  damages  for  a  breach  of  the  contract  by  reason  of  its  ter- 
mination by  the  defendants.  An  allegation  of  due  performance  un- 
der section  533  of  the  Code  of  Civil  Procedure  is  necessary,  where  the 
action  is  brought  to  recover  wages,  but  is  unnecessary  in  an  action  to  re- 
cover for  the  breach  of  a  contract.  Murray  v.  O'Donohue,  109  App. 
Div.  696,  96  N.  Y.  Supp.  335.  So  far  as  the  action  seeks  to  recover 
wages  which  have  been  earned,  the  allegations  in  the  complaint  with 
reference  to  the  performance  of  the  contract  are  sufficient  The  com- 
plaint alleges  that  the  plaintiff  "entered  upon  the  performance  of  the 
contract,  and  went  out  on  the  road,  and  took  and  sent  in  orders  to  the 
defendant."  This  allegation  is  sufficient,  and  renders  it  unnecessary 
to  allege  generally  due  performance,  required  by  section  533,  above 
referred  to. 

The  complaint  states  a  good  cause  of  action  (Weed  v.  Burt,  78  N. 
Y.  191;  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285;  Crotty  v. 
Erie  R.  R.  Co.,  149  App.  EHv.  262,  133  N.  Y.  Supp.  696),  and  die  de- 
murrer should  be  overruled,  with  costs. 


(96  Misc.  Rep.  566) 

BASLING  V.  NAYLON. 

(Supreme  Court,  Special  Term,  Monroe  County,    September  14,  1910.) 

PLBADiira  ^=»367(4) — CohpLiAInt — Motion  to  Make  Mobb  DBFiNmB. 

Plaintiff  will  be  required  to  make  his  complaint  more  definite  and  cer- 
tain where,  in  an  action  based  on  negligence  of  defendant's  servant,  he 
alleges  that  he  was  "willfully''  struck  by  the  servant,  thus  statlug  a 
fact  inconsistent  with  his  theory  of  liability. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  {  1184 ;  Dec.  Dig. 
e=»367(4).] 

Action  bv  Andrew  W.  Easling  against  Walter  A.  Naylon.  On  mo- 
tion to  make  complaint  more  deiihite  and  certain  and  to  compel  an 
election.    Granted. 

Hubbell,  Taylor,  Goodwin  &  Moser,  of  Rochester,  for  the  motion. 
James  L.  Brewer,  of  Rochester,  opposed. 

RODENBECK,  J.  Plaintiff's  complaint  is  evidently  framed  upon 
the  theory  of  negligence.  Allegations  of  negligence  occur  throughout 
the  complaint,  and  the  allegation  with  reference  to  the  service  of  the 
notice  under  the  Workmen's  Compensation  Act  (Laws  1910,  c.  674) 
particularly  emphasizes  the  nature  of  the  action.  The  plaintiff,  how- 
ever, has  inadvertently  used  the  word  "willfully"  in  characterizing  the 
act  of  defendant's  servant  in  striking  him.  Where  a  servant  acts  will- 
fully under  the  circumstances  of  this  case  there  can  be  no  liability  so 
far  as  the  employer  is  concerned.  The  plaintiff  might  have  brought 
this  action  upon  the  theory  of  assault  and  battery  (Collins  v.  Butler, 
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179  N.  Y.  156,  71  N.  E.  746),  or  upon  the  theory  of  negligence  (Sharp 
V.  Erie  R.  R.  Co.,  184  N.  Y.  100,  76  N.  E.  923,  6  Ann.  Cas.  250);  but 
to  permit  a  complaint  to  stand  which  mingles  a  theory  of  assault  and 
negligence  would  result  in  confusion  (Magar  v.  Hammond,  183  N.  Y. 
387,  76  N.  E.  474,  3  L.  R.  A.  [N.  S.]  1038).  The  facts  set  forth 
in  the  complaint  arise  out  of  one  tortious  act,  and  the  plaintiff  is 
therefore  permitted  to  allege  the  facts  constituting  his  cause  of  action, 
including  the  fact  that  he  had  been  struck  by  defendant's  servant.  If 
the  word  ''willfully'*  is  stricken  from  the  complaint,  it  will  then  pre- 
sent a  cause  of  action  based  solely  upon  negligence.  Rounds  v.  D.,  L. 
&  W.  R.  R.  Co.,  64  N.  Y.  129,  21  Am.  Rep.  597. 

The  plaintiff  may  serve  an  amended  complaint,  eliminating  the  word 
"willfully/'  or  elect  between  an  action  for  negligence  and  an  action  for 
assault. 


(96  Misc.  Rep.  660) 

MAAS  y.  SWALBAGH  et  aL 

(Supreme  Court,  Special  Term,  Monroe  CJounty.    September  14,  1910.) 

1.  JUBT  ^s»13(16) — JXTBT  TBIAL— I8SX7E& 

Under  Code  Civ.  Proc.  {  970,  providing  that,  where  a  party  Is  entitled 
to  a  trial  by  Jury  of  an  issue  of  fact,  he  may  apply  for  an  order  directing 
such  issues  to  be  stated  for  a  jury  trial,  the  defendant  in  an  action  to 
foreclose  land  contracts  and  for  a  deficiency,  raising  the  legal  issues  of 
want  of  consideration,  etc.,  was  entitled  to  an  order  to  setUe  issues  for 
trial  by  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent.  Dig.  SS.  64,  67,  68 ;  Dec. 
Dig.  <ds»lS(16).] 

2.  Refebbncs  ^s»8(8) — Cou<atbiul  Issusb. 

Under  Code  Civ.  Proc.  S  1013,  authorizing  the  court  to  direct  a  reference 
to  take  an  account  and  report,  a  compulsory  reference  will  not  be  directed 
where  under  the  issues  an  examination  of  the  account  was  only  collateral- 
ly involved,  and  its  examination  might  not  be  necessary  under  the  de- 
fense set  up. 

[Ed.  Note.— For  other  cases,  see  Reference,  Cent  Dig.  S  23 ;  Dea  Dig. 
<S=»8(8).] 

Action  by  William  G.  Maas  against  George  Swalbach  and  others. 
On  motion  to  settle  issues  for  trial  by  jury.    Granted. 

McGuire  &  Wood,  of  Rochester  (J.  Sawyer  Fitch,  of  Rochester, 
of  counsel),  for  the  motion. 

Chamberlain  &  Page,  of  Rochester  Q.  Stuart  Page,  of  Rochester,  of 
counsel),  opposed. 

RODENBECK,  J.  [1]  This  action  is  brought  to  foreclose  certain 
land  contracts  assigned  to  the  plaintiff  by  the  defendant  Swalbach  in 
part  settlement  of  moneys  which  it  is  claimed  he  unlawfully  appropri- 
ated and  for  judgment  for  deficiency  against  him  and  the  defendant 
Anton  Strauss,  who  guaranteed  the  repayment  of  the  moneys  alleged 
to  have  been  misappropriated.  The  action  is  for  both  equitable  and 
legal  relief,  and  the  defendant  Strauss,  who  makes  this  application,  is 
entitled  to  a  jury  trial  of  the  legal  issues  raised  by  his  answer,  in  which 
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he  sets  up  want  of  consideration,  fraudulent  representations  and  un- 
due influence  in  securing  the  guaranty,  and  illegality  in  the  settlement 
of  the  alleged  misappropriations.  Such  a  trial  will  be  directed  on 
motion  of  the  defendant,  under  section  970  of  the  Code  of  Civil  Pro- 
cedure. Wheelock  v.  Lee,  74  N.  Y.  495,  500;  Le  Frois  v.  County  of 
Monroe,  88  Hun,  109,  112,  34  N.  Y.  Supp.  612;  Snell  v.  Niagara 
Paper  Co.,  193  N.  Y.  433,  86  N.  E.  460,  25  L.  R.  A.  (N.  S.j  264. 

[2]  The  plaintiff,  however,  claims  that  the  defendant  Strauss  is 
not  entitled  to  a  jury  trial,  because  the  action  involves  a  long  account, 
which  must  be  referred.  Although  an  action  on  an  account  is  an  ac- 
tion on -contract,  yet  under  the  common-law  practice,  if  it  involved 
extensive  items,  it  was  not  triable  by  jury,  and  this  practice  has  come 
down  to  us,  and  is  preserved  in  section  1013  of  the  Code  of  Civil 
Procedure.  The  section  of  the  Code  referred  to  provides  that  the 
court,  upon  the  application  of  either  party,  may  refer  an  issue  in- 
volving the  examination  of  a  long  account  which  will  not  require  the 
decision  of  difficult  questions  of  law.  That  is  not  the  situation  here. 
The  issues  in  this  case  may  or  may  not  require  the  examination  of  a 
long  account,  according  to  their  determination,  so  that  the  account 
is  only  collaterally  involved,  and  under  such  circumstances  no  refer- 
ence will  be  directed.  Camp  v.  IngersoU,  86  N.  Y.  433 ;  Cassidy  v. 
McFarland,  139  N.  Y.  201,  34  N.  E.  893;  Thayer  v.  McNaughton, 
117  N.  Y.  Ill,  22  N.  E.  562;  Claflin  v.  Drake,  38  Hun,  144;  Keller 
V.  Payne,  51  Hun,  316,  4  N.  Y.  Supp.  297;  Cameron  v.  Freeman,  18 
How  Prac.  310;  Untermyer  v.  Beinhauer,  105  N.  Y.  521,  11  N.  E. 
S47. 

The  statement  of  the  issues  to  be  submitted  to  the  jury  may  be  stip- 
ulated, or,  if  not  agreed  upon,  settled  upon  two  days'  notice. 


<96  Misc.  Rep.  567> 

CITY  OF  CORNING  v.  HOLMES. 

(Supreme  Court,  Special  Term,  Steuben  County.    September  15,  1916.) 

JBiUNENT  Domain  ^s»106 — Gbadb  Coossing — Damaobs — Statute. 

Under  Railroad  Law  (Consol.  Laws,  c.  49)  §  92,  providing  for  the  acqui- 
sition of  property  rights  and  easements  necessary  for  a  change  of  grade, 
an  owner  whose  property  fronts  on  the  portion  of  the  street  affected  Is 
entitled,  among  other  damages,  to  damages  sustained  during  the  construc- 
tion of  the  Improvement,  consisting  of  Injuries  to  his  property,  not  due 
to  the  negligence  of  the  contractor,  but  arising  out  of  the  work  Itself,  and 
damages,  except  for  loss  of  profits  In  his  business,  for  Interference  with 
its  use  by  Interruption  of  access. 

CEd.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  {§  282-289 ; 
Dec  Dig.  <S=»106.] 

Proceeding  by  the  City  of  Coming  against  Anson  B.  Holmes.  On 
motion  to  confirm  report  of  commissioners  of  appraisal.  Report  set 
aside,  and  matter  referred  to  the  same  commissioners. 

The  Erie  Railroad  Company  crossed  Columbia  and  First  streets  in  the  city 
of  Coming  at  grade.  Proceedings  were  tai^  under  Railroad  Law,  |§  91-94, 
to  determine  the  necessity  for  the  eUmlnatlon  of  the  grade  crossing  and  the 
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constructi<m  of  an  undergronnd  crossing  in  its  place.  The  Pablic  Service 
Ck)immis8ion  determined  that  such  elimination  was  necessary  and  that  the 
underground  crossing  was  required.  The  improvement  was  constructed, 
and  a  claim  was  then  filed  by  the  defendant  for  damages  resulting  from 
the  improvement,  first  street  runs  east  and  west;  Columbia  street, 
north  and  south.  Defendant's  property  is  situated  on  the  southeast  cor- 
ner of  First  and  Ck>lumbia  streets.  The  improvement  left  his  property, 
which  was  used  as  business  property,  elevated  above  the  street,  and  cut  oif 
access  to  Columbia  street,  except  by  means  of  a  pair  of  stairs.  The  grade  of 
First  street  was  not  substantially  disturbed.  An  award  was  made  to  him  of 
$2,250;  but  the  commissioners  of  appraisal  did  not  make  any  allowance  for 
damages  for  the  interruption  or  loss  of  business,  or  for  Incidental  damages 
sustained  while  the  work  was  in  progress.  For  these  reasons  the  confirmation 
of  the  report  of  the  commissioners,  which  came  up  upon  this  motion,  was 
opposed  by  defendant. 

Justin  V.  Purcell,  of  Corning,  for  plaintiff. 
James  O.  Sebring,  of  Coming,  for  defendant. 
Cheney,  Phillips  &  Greene,  of  Homell,  for  Erie  R.  Co. 

RODENBECK,  J.  The  common  law,  in  the  absence  of  a  statute 
authorizing  it,  does  not  allow  damages  for  a  change  of  grade  made  pur- 
suant to  a  lawful  authority.  RadclifFs  Executors  v.  Mayor,  etc.,  of 
Brooklyn,  4  N.  Y.  195,  S3  Am.  Dec.  357;  Conklin  v.  N.  Y.,  O.  &  W. 
R.  Co.,  102  N.  Y.  107,  6  N.  E.  663 ;  Reining  v.  N.  Y.,  L.  &  W.  R.  Co., 
128  N.  Y.  157,  28  N.  E.  640,  14  L.  R.  A.  133;  Rauenstein  v.  N.  Y., 
L.  &  W.  R.  Co.,  136  N.  Y.  528,  32  N.  E.  1047,  18  L.  R.  A.  768; 
Folmsbce  v.  City  of  Amsterdam,  142  N.  Y.  118,  36  N.  E.  821 ;  Tal- 
bott  V.  N.  Y.  &  Harlem  R.  R.  Co.,  151  N.  Y.  155,  45  N.  E.  382;  Fries 
V.  N.  Y.  &  Harlem  R.  R.  Co.,  169  N.  Y.  270,  62  N.  E.  358;  Warner 
V.  State,  132  App.  Div.  611,  117  N.  Y.  Supp,  108.  Nor  does  it  permit 
the  recovery  of  consequential  damages  where  a  statute  does  not  ex- 
pressly or  by  fair  implication  authorize  such  damages.  Conklin  v.  N. 
Y.,  O.  &  W.  R.  Co.,  102  N.  Y.  107,  6  N.  E.  663;  Fobes  v.  R.,  W. 
&  O.  R.  R.  Co.,  121  N.  Y.  505,  24  N.  E.  919,  8  L.  R.  A.  453 ;  Muhlker 
V.  N.  Y.  &  Harlem  R.  R.  Co.,  173  N.  Y.  549,  66  N.  E.  558;  Smith 
V.  Boston  &  Albany  R.  R.  Co.,  181  N.  Y.  132,  73  N.  E.  679.  The 
limitation  applies  to  the  recovery  of  profits  which  might  have  been 
made  in  a  business  interrupted  or  affected  by  the  change  of  grade; 
such  profits  being  too  remote  and  speculative,  and  not  the  natural  and 
reasonable  result  of  the  change.  Matter  of  Grade  Crossing  Com'rs, 
17  App.  Div.  54,  44  N.  Y.  Supp.  844;  Matter  of  Dept.  of  Public 
Parks,  53  Hun,  280,  6  N.  Y.  Supp.  750;  N.  Y.  Telephone  Co.,  v. 
Stdte,  169  App.  Div.  310,  154  N.  Y.  Supp.  1059;  Brainerd  v.  State, 
74  Misc.  Rep.  100,  131  N.  Y.  Supp.  221 ;  Sauer  v.  Mayor,  44  App. 
Div.  305,  60  N.  Y.  Supp.  648;  Matter  of  Simmons,  58  Misc.  Rep. 
581,  109  N.  Y.  Supp.  1036;  Joyce  on  Damages,  §  2193;  Lewis  on 
Eminent  Domain,  par.  727;   15  Cyc.  733. 

But  a  statute  which  provides  for  the  acquisition  by  purchase  or 
condemnation  of  any  ''lands,  rights  or  easements"  necessary  (Railroad 
Law,  §  92),  and  provides  thaf  no  claim  for  ''damages"  to  property  on 
account  of  the  change  shall  be  allowed,  unless  notice  of  such  claim  is 
filed  (Id.  §  94),  is  sufficiently  broad  to  permit  of  a  recovery  of  damages 
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for  a  change  of  grade,  including  the  recovery  of  (a)  damages,  ex- 
cluded by  the  commissioners  in  this  case  and  conceded  upon  the  argu- 
ment, occasioned  during  the  progress  of  the  work,  not  due  to  the 
negligence  of  the  contractor,  but  arising  from  the  nature  of  the  work 
itself ;  and  (b)  damages  due  to  interruption  of  use  due  to  interference 
with  access,  except  loss  of  profits.  O'Brien  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,.  148  App.  Div.  733,  133  N.  Y.  Supp.  322;  Matter  of  Grade 
Crossing  ComYs,  154  N.  Y.  550,  49  N.  E.  127;  Matter  of  Grade 
Crossing  Com'rs,  52  App.  Div.  27,  64  N.  Y.  Supp.  769,  affirmed  165 
N.  Y.  60S,  58  N.  E.  1088.  The  provision  of  the  charter  of  the  city  of 
Corning  in  cases  of  change  of  grade  allows  compensation  to  persons 
"damaged  by  the  regrading"  and  accords  with  the  construction  of  the 
Railroad  Law  City  Charter,  §  122. 

There  is  no  reason  for  giving  either  of  these  statutes  a  construction 
which  will  prevent  the  recovery  of  damages  which  are  the  natural  and 
reasonable  result  of  the  improvement  The  Railroad  Law  refers,  not 
merely  to  property,  but  "rights"  and  "easements"  that  are  necessary. 
The  right  of  access  to  property  and  the  right  to  freedom  from  dam- 
age in  the  course  of  the  construction  of  an  improvement  are  rights 
of  property  which  are  covered  by  the  language  of  the  statute.  There 
is  no  reason  for  placing  a  construction  upon  the  statute  which  will 
make  it  necessary  for  defendant  to  contribute  toward  the  improve- 
ment in  excess  of  other  taxpayers,  merely  because  he  happens  to  own 
property  affected  by  the  improvement.  The  interruption  of  access 
during  the  improvement  is  quite  as  much  an  interference  with  prop- 
erty rights  as  the  permanent  interference  by  the  completed  improve- 
ment. So  the  right  to  jar  the  building  or  otherwise  injure  it  as  a  re- 
sult of  the  construction  of  the  improvement,  and  not  by  reason  of 
any  negligence  of  the  contractor,  is  an  interference  with  property  for 
which  compensation  should  be  made.  It  is  not  just  compensation  un- 
der the  Constitution  to  eliminate  these  items  of  damage,  for  they  may 
constitute  a  serious  injury  and  loss  to  the  property  owner. 

The  property  rights  and  easements  contemplated  by  the  statute, 
however,  do  not  ixKlude  the  loss  of  profits  to  the  business,  either  during 
the  construction  of  the  work  or  after  the  completed  improvement,  for 
they  are  not  the  natural  and  reasonable  results  of  the  improvement  and 
may  be  obviated  by  a  change  of  location.  It  is  harsh  to  compel  the 
owner  of  property  to  remove  his  business,  but  it  is  a  reasonable  theory 
of  the  law  that  a  loss  of  profits  would  not  be  sustained  if  he  did  so 
remove  and  located  at  another  point.  Where  such  a  removal  is  nec- 
essary, the  reasonable  difference  in  rental  may  be  recovered  during 
the  construction  of  the  improvement.  Likewise  any  depreciation  of 
rental  value  of  the  property  affected  during  the  construction  of  the 
work  is  an  item  to  be  considered.  There  is  no  necessity  for  too  strict 
a  construction  of  the  statute  to  relieve  the  public  at  the  expense  of 
the  individual.  The  language  of  the  Constitution  and  that  of  the  state 
should  be  given  a  liberal  construction,  so  as  not  unnecessarily  to  cause 
a  loss  to  private  parties  to  the  financial  advantage  of  the  general  pub- 
lic, and  the  doctrine  of  damnum  absque  injuria  in  the  case  of  public 
improvements  should  be  restricted  rather  than  enlarged  in  its  appli- 
ieON.T.S.— 64 
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cation.  In  the  absence  of  any  precedent,  controlling  upon  the  court, 
construing  the  statutes  involved,  a  construction  should  be  given  to  them 
sufficient  to  cover  the  items  of  damage  referred  to. 

The  report  of  the  commissioners  of  appraisal  is  therefore  set  aside, 
and  the  matter  is  referred  back  to  the  same  commissioners^  with  the 
costs  of  this  motion. 


<96  Misc.  Kep.  571) 

CITY  OP  CORNING  v.  O'NBIU 

(Supreme  Court,  Special  Term,  Steuben  County.    September  15,  1016.) 

Railboads  ^=»99(9) — ^Elimination  of  Grade  Crossing  of  Street — Damages. 

Railroad  Law  (Consol.  Laws,  c.  49)  §  92.  providing  that  a  dty,  for  pur- 
pose of  eliminating  a  grade  crossing  of  a  street  by  a  railroad,  may  by 
purchase  or  condemnation  acquire  lands,  rights,  or  easements  required 
therefor,  by  impUcation  gives  one  right  to  compensation  for  the  closing  of 
a  street  at  the  line  of  his  property,  as  a  necessary  part  of  the  improve- 
ment, interfering  with  his  access  to  another  street  in  a  certain  direction, 
and  depreciating  the  value  of  his  property,  though  another  route  in  an- 
other direction  to  such  other  street  is  provided,  and  also  damages  sustain- 
ed during  the  progress  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Dec.  Dig.  <©=»99(9).l 

Grade  crossing  proceeding  by  the  City  of  Corning  against  John  E. 
O'Neil.  Heard  on  motion  to  confirm  report  of  commissioners.  Re- 
port set  aside  and  referred  back. 

The  Erie  Railroad  Company  crossed  Columbia  and  First  streets  in  the  city 
of  Corning  at  grade.  Proceedings  were  taken  under  RaUroad  Law,  §|  91-M, 
to  determine  the  necessity  for  the  elimination  of  the  grade  crossing  and  the 
construction  of  an  underground  crossing  In  its  place.  The  Public  Service 
•Commission  determined  that  such  elimination  was  necessary  and  that  the 
underground  crossing  was  required.  The  Improvement  was  constructed,  and 
a  claim  was  then  filed  by  the  defendant  for  damages  resulting  from  the  im- 
provement First  street  runs  east  and  west,  and  Columbia  street  north  and 
south,  and  defendant  is  the  owner  of  a  lot  fronting  on  Columbia  street.  The 
improvement  by  closing  Columbia  street  at  the  north  line  of  his  property  left 
his  property,  which  was  used  as  residence  property,  without  access  to  First 
«treet  to  the  north  as  formerly.  Another  route  to  First  street  was  provided 
to  the  south  of  his  property.  An  award  was  made  to  him  of  $150.  but  the 
commissioners  of  appraisal  did  not  makQ  any  allowance  for  the  closing  of 
Columbia  street,  or  for  any  obstruction  or  interference  with  access  to  it, 
or  for  damages  sustained  while  the  work  was  in  progress.  For  these  reasons 
the  confirmation  of  the  report  of  the  commissioners,  which  came  up  upon  this 
motion,  was  opposed  by  defendant. 

Justin  V.  Purcell,  of  Corning,  for  plaintiff. 
James  O.  Sebring,  of  Corning,  for  defendant. 
Cheney,  Phillips  &  Greene,  of  Homell,  for  Erie  R.  Co. 

RODENBECK,  J.  The  report  of  the  commissioners  of  appraisal  is 
set  aside  for  the  reasons  stated  in  the  case  of  City  of  Coming  v. 
Holmes,  160  N.  Y.  Supp.  847,  with  the  additional  observations  that 
while  the  common  law,  in  the  absence  of  a  statute  authorizing  such 
•damage,  does  not  allow  a.  recovery  for  interference  with  access  by 

<t=s»For  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Niunbered  Digests  it  Indexes 
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cutting  off  a  street  where  another  reasonable  access  is  available  or 
provided  (O'Brien  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  148  App.  Div.  733, 
133  N.  Y.  Supp.  322;  Egerer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  130  N.  Y. 
108,  114,  29  N.  E.  95,  14  L.  R.  A.  381 ;  Story  v.  N.  Y.  El.  R.  Co.,  90 
N.  Y.  122,  186,  43  Am.  Rep.  146;  Reis  v.  City  of  New  York,  113 
App.  Div.  464,  99  N.  Y.  Supp.  291 ;  Coster  v.  Mayor,  43  N.  Y.  399; 
Kings  County  Fire  Ins.  Co.  v.  Stevens,  101  N.  Y.  411,  5  N.  E.  353; 
Fearing  v.  Irwin,  55  N.  Y.  486),  the  statute  in  this  case,  by  its  lan- 
guage or  a  fair  implication  therefrom,  authorizes  the  payment  of  such 
damages.  The  cutting  off  of  Columbia  street  has  depreciated  the 
value  of  the  O'Neil  property,  and  there  is  no  reason  why  a  construc- 
tion should  be  given  to  the  statute  which  imposes  this  loss  upon  him. 
The  cutting  off  of  the  street  is  a  necessary  part  of  the  improvement^ 
and  his  right  to  the  continuation  of  the  street  is  a  property  right,  for 
which  compensation  was  contemplated  by  the  language  of  the  statute. 
He  is  also  entitled  to  damages  sustained  during  the  progress  of  the 
work. 

The  report  of  the  commissioners  should  be  set  aside,  and  referred 
back  to  them,  with  the  costs  of  this  motion. 


ZABLUDOWSKY  v.  GOTTFRIED. 
(Supreme  Court,  Appellate  Term,  First  Department.    July  31,  1916.) 

Appeal  and  Ebbob  ^s»1185 — Reaboument — ^Vacation  of  Fobiceb  Judgment. 

Where  the  point  that  the  evidence  sustained  the  trial  court's  finding 
that  the  accord  and  satisfaction  involved  was  fraudulently  obtained  was 
not  sufficiently  urged  in  the  briefs  and  escaped  the  attention  of  the  appel- 
late court,  its  order  reversing  the  judgment  for  plaintiff  will  be  vacated 
and  the  judgment  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {}  4636- 
4641;   Dec  Dig.  «s»1185;] 

On  plaintiffs  motion  for  a  reargument  of  the  defendant's  appeal 
from  a  judgment  of  the  municipal  court,  Borough  of  Manhattan,  First 
District,  in  favor  of  plaintiff.  Order  reversing  the  judgment  vacated,, 
and  judgment  aiErmed. 

For  former  opinion,  see  95  Misc.  Rep.  623,  159  N.  Y.  Supp.  785. 

Argued  June  term,  1916,  before  GUY,  BIJUR,  and  PHILBIN,  JJ. 

Goldstein  &  Goldstein,  of  New  York  City,  for  appellant. 
Charles  S.  Rosenberg,  of  New  York  City,  for  respondent 

PER  CURIAM.  Motion  for  reargument  granted.  A  further  ex- 
amination of  the  record  herein  on  the  rehearing  granted  discloses  the 
fact  that  the  decision  of  the  court  below  is  based  on  the  determination 
of  the  question  of  fact  as  to  whether  the  alleged  accord  and  satisfac- 
tion was  obtained  by  false  and  fraudulent  representations  as  to  the 
insolvency  of  the  defendant.  The  evidence  is  ample  to  sustain  the 
finding  of  the  trial  court  that  the  accord  and  satisfaction  was  thus 
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fraudulently  obtained.     This  point  was  not  sufficiently  urged  in  the 
briefs  and  escaped  the  attention  of  the  appellate  court. 

The  order  reversing  the  judgment  must  therefore  be  vacated,  and 
the  judgment  affirmed,  with  $25  costs. 


LEDERMAN  v.  ORECCHIUTO. 
(Supreme  Court,  Special  Term,  Kings  Ck)unty.     September  16,  1916.) 

1.  Bbokejss  ^=5>82(2) — ^Action  fob  Commissions — ^Answer — ^Admission. 

In  an  action  for  a  broker's  commissions,  where  the  complaint  alleged 
employment  by  the  defendant  under  a  written  contract,  that  the  broker 
procured  a  purchaser  on  terms  satisfactory  to  the  defendant,  that  a  con- 
tract was  entered  Into  between  the  defendant  and  the  purchaser,  and 
that  the  defendant  tendered  the  assignment  of  lease  to  the  purchaser,  who 
refused  to  accept  it  on  the  ground  that  the  defendant's  lessor  had  only  a 
life  estate  and  could  not  lease  for  a  fixed  term,  an  answer,  not  denying 
the  purchaser's  refusal  to  accept  the  assignment  on  such  ground,  but 
denying  that  the  refusal  was  "solely"  on  that  ground,  admitted  the  fact 
that  the  purchaser  refused  to  complete  his  contract  because  the  defend- 
ant did  not  have  title. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  {  102;  Dec.  Dig. 
<S=»82(2);   Pleading,  Cent.  Dig.  |  1334.] 

2.  Bbokebs  €=>61(1)— Right  to  Commission — Act  of  Principal. 

Where  a  sale  is  prevented  because  the  seller  does  not  have  title,  the 
broker  is  nevertheless  entitled  to  his  commission. 

[Ed.  Note.^For  other  cases,  see  Brokers,  Cent.  Dig.  |l  77.  78»  92 ;  Dec 
Dig.  <5=>61(l).l 

3.  Bboksbs  $=>82(4) — ^Action  fob  Commission — ^Pleadino. 

In  a  broker's  action  for  commission,  an  allegation  that  the  purchaser 
was  ready  and  willing  to  purchase,  and  proof  thereof,  is  necessary  only 
when  no  contract  has  been  entered  into  between  the  purchaser  and  the 
seller. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  {  103;  Dec.  Dig. 
«g=>82(4) ;   Pleading,  Cent  Dig.  {  1334.] 

4.  Pleading  ^s»349 — Judgment  on  Pleading. 

On  a  complaint  in  an  action  for  a  commission,  alleging  that  the  broker 
found  a  purchaser,  who  refused  to  complete  his  contract  because  the  de- 
fendant did  not  have  title,  where  the  answer  admitted  that  the  purchaser 
did  make  a  contract  with  the  defendant,  the  broker,  without  pleading  or 
proving  that  the  purchaser  waa  ready  and  able  to  complete  his  contract 
and  even  if  it  was  not  performed,  was  entitled  to  a  j^udgment  on  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  1067-1069; 
Dec.  Dig.  <g=»349.] 

Action  by  Samuel  Lederman  against  Anthony  Orecchiuto.  On  mo- 
tion by  plaintiff  for  judgment  on  the  pleadings.    Granted. 

Frank  A.  Gaynor,  of  New  York  City,  for  motion. 
Sparks,  Fuller  &  Strieker,  of  Brooklyn,  opposed. 

CROPSEY,  J.  [1]  Here  is  a  motion  by  the  plaintiff  for  judgment 
on  the  pleadings  in  an  action  for  broker's  commissions.  The  com- 
plaint  sets  forth  the  employment  of  the  plaintiff  by  the  defendant, 

^s»For  oUi«r  cues  see  same  topic  A  KEY- NUMBER  in  all  Key-Nomberad  DigesU  ft  Indaxe* 
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and  the  written  contract  of  employment  is  attached.  By  it  the  de- 
fendant agrees  to  pay  the  plaintiff  all  apiounts,  above  the  sum  of  $1,- 
500,  that  may  be  realized  on  the  sale  of  a  lease  held  by  the  defendant. 
The  complaint  also  alleges  that  the  plaintiff  procured  a  purchaser  for 
said  lease  "on  terms  that  were  satisfactory  to  the  defendant,"  and  that 
a  contract  was  entered  into  between  the  defendant  and  the  purchaser 
for  the  sale  of  the  lease  for  the  siun  of  $4,000.  These  allegations  of 
the  complaint  are  admitted  by  the  answer. 

The  complaint  further  sets  -forth  that  on  the  day  the  contract  was 
to  close  the  defendant  tendered  an  assignment  of  the  lease  to  the  pur- 
chaser, and  that  the  latter  refused  to  accept  it  on  the  ground  that 
the  defendant's  lessor  had  only  a  life  estate  in  the  premises  and  so 
could  not  lease  them  for  a  fixed  term  of  years;  and  it  is  alleged  this 
was  the  sole  reason  why  the  purchaser  did  not  complete  his  contract, 
and  that  the  objection  of  the  purchaser  was  a  good  and  valid  one. 
The  answer  does  not  deny  that  the  purchaser  refused  to  accept  the 
assignment  of  the  lease  on  the  ground  stated  in  the  complaint,  but 
does  deny  that  the  refusal  was  "solely"  upon  that  ground.  It  alleges 
that  the  purchaser  raised  other  objections,  which  are  stated,  and  denies 
that  the  objection  set  forth  in  the  complaint  is  a  good  and  valid  one. 

Thus  the  fact,  that  the  purchaser  refused  to  complete  his  contract 
because  the  defendant  did  not  have  title  is  admitted,  for  it  is  not  con- 
tended that  the  life  tenant  can  make  a  vali'd  lease  for  a  term  of  years. 

[2]  Whether  there  were  also  other  objections  raised  by  the  pur- 
chaser is  immaterial.  Where  a  sale  is  prevented  because  the  seller 
does  not  have  title,  the  broker  is  nevertheless  entitled  to  his  commis- 
sions. Putter  V.  Berger,  95  App.  Div.  62,  88  N.  Y.  Supp.  462 ;  Smith 
V,  Peyrot,  201  N.  Y.  210,  214,  94  N.  E.  662;  Dorlon  v.  Forrest,  101 
App.  Div.  32,  91  N.  Y.  Supp.  431;  Cusack  v.  Aikman,  93  App.  Div. 
579,  87  N.  Y.  Supp.  940. 

[8]  But  here  it  is  immaterial  why  the  sale  was  not  consummated. 
The  allegations  in  the  complaint,  setting  forth  the  reasons  for  this  fail- 
ure, need  not  have  been  pleaded.  The  complaint  would  have  set  forth 
a  good  cause  of  action,  if  these  allegations  had  been  omitted.  It  is 
true  there  is  no  allegation  that  the  purchaser  was  ready  and  able  to 
purchase  the  lease ;  but  such  an  allegation  is  necessary,  and  the  plain- 
tiff need  give  proof  thereof,  only  when  no  contract  has  been  entered 
into  between  the  purchaser  and  the  seller.  Corbin  v.  Mechanics'  & 
Traders'  Bank,  121  App.  Div.  744,  106  N.  Y.  Supp.  573. 

[4]  Here  the  complaint  alleges,  and  the  answer  admits,  that  the 
purchaser  did  make  a  contract  with  the  defendant.  In  such  a  case  it 
is  unnecessary  for  the  plaintiff  either  to  plead  or  prove  that  the  pur- 
chaser was  ready  and  able  to  complete,  and  the  plaintiff  is  entitled  to 
recover  his  commissiqps,  even  if  the  contract  is  not  performed ;  and 
the  reason  for  the  nonperformance  is  immaterial.  Alt  v.  Doscher, 
102  App.  Div.  344,  92  N.  Y.  Supp.  439,  affirmed  on  opinion  below 
186  N.  Y.  566,  79  N.  E.  1100;  Slocum  v.  Ostrander,  141  App.  Div. 
380i  126  N.  Y.  Supp.  219,  affirmed  205  N*  Y.  617,  98  N.  E.  1115 ;  Bau- 
mann  v.  Nevins,  52  App.  Div.  290,  65  N.  Y.  Supp.  84;  Brady  v.  Fos- 
ter, 72  App.  Div.  416,  418,  75  N.  Y.Supp.  994;  Fleet  v.  Barker,  120 
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App.  Div.  455,  104  N.  Y.  Supp.  940;  Callister  v.  Wichem,  147  App. 
Div.  14,  131  N.  Y.  Supp.  611. 

The  rule  is  different  where  there  has  been  any  fraud  or  misrepre- 
sentation on  the  part  of  the  broker ;  but  there  is  no  such  allegation  or 
claim  in  this  case.  Even  when  the  broker's  contract  of  employment 
provided  that  he  was  to  receive  his  commissions  "at  the  closing  of  the 
title"  (which,  however,  is  not  the  provision  in  the  case  at  bar),  it  has 
been  held  that  he  was  entitled  to  those  commissions  after  the  date  of 
closing  had  passed,  although  the  title  had  not  been  closed.  Morgan 
v.  Calvert,  126  App.  Div.  327,  110  N.  Y.  Supp.  855. 

As  the  answer  admits  the  employment  of  the  plaintiff,  and  the  fact 
that  he  procured  a  purchaser,  on  terms  satisfactory  to  the  defendant, 
who  made  a  contract  with  such  purchaser,  the  plaintiff  is  entitled  to 
judgment.  Even  if  an  issue  is  raised  by  the  answer  as  to  the  reasons 
for  not  completing  the  contract,  it  is  an  issue  that  is  immaterial,  and 
so  may  be  disregarded. 

Motion  granted,  with  $10  costs.    Settle  order  on  notice. 


(174  App.  Div.  320) 

PEOPLE  ex  rel.  ASTOR  TRUST  CO.  at  aL  v.  STATE  TAX  COMMISSION. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    September  13,  1916.) 

1.  Taxation  <@=:»98 — ^Mobtqaqes— Recobdinq  Tax— 'Tangible  Pbopebtt" — 

Vessels. 

Tax  Law  (Ck>n8ol.  Laws,  c.  60)  S  200,  provides  that,  in  determining  the 
separate  values  of  the  property  covered  by  any  mortgage,  to  ascertain 
the  proportion  of  the  principal  Indebtedness  secured  by  the  mortgage 
which  is  subject  to  a  recording  tax  under  the  article,  the  state  board  of 
tax  commissioners  shall  consider  only  the  value  of  the  tangible  property 
covered  by  such  mortgage.  A  New  York  corporation  owned  real  and  per- 
sonal property  In  New  York  and  other  states,  and  engaged,  as  one  branch 
of  its  business,  in  menhaden  fishing  along  the  Atlantic  Coast,  using  certain 
vessels,  with  their  equipment  Very  little  of  the  fishing  was  carried  on 
in  the  state,  although  fish  were  unloaded  at  a  point  therein.  A  certificate 
of  enrollment  was  issued  and  recorded  in  a  district  within  the  state  in- 
cluding the  relator's  principal  place  of  business,  designating  the  port  of 
entry  therein  as  their  home  port,  as  required  by  Rev.  St.  U.  S.  {  4141 
(U.  S.  Comp.  St.  1913,  {  7^19),  and  making  the  custom  house  in  such  dis- 
trict the  place  where  a  mortgage  thereon  was  required  to  be  recorded 
under  section  4192  (U.  S.  Comp.  St  1913,  §  7778).  Held,  that  the  vessels 
used  were  "tangible  property,"  which  is  such  property  as  may  be  seen, 
weighed,  measured,  and  estimated  by  the  physical  senses,  and  which  is 
capable  of  being  possessed,  and  that  they  were  properly  treated  as  tangi- 
ble property  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {{  196-198,  200; 
Dec.  Dig.  <8=>98. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Tangible 
Property.] 

2.  Taxation  <S=»98 — Situs — Vessel. 

The  taxable  situs  of  a  vessel,  which  has  no  permanent  location  within 
another  jurisdiction,  is  the  domicile  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §{  196-198^  200; 
Dec  Dig.  <d=»98.] 
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3,  Taxation  4^21&— Recobdinq  Tax— MoBTaAOEs— "Suppubmental" — Stat- 

UTE. 

Tax  Law  (Consol.  Laws,  a  00)  |  255,  provides  that  If,  subsequent  to  the 
recording  of  a  mortgage  on  wlilch  all  taxes  accrued  under  the  article  had 
been  pald»  a  supplemental  mortgage  Is  recorded  to  correct  or  perfect  any 
recorded  mortgage,  such  supplemental  mortgage  shall  not  be  subject  to 
taxation,  unless  It  secures  a  new  or  further  Indebtedness,  provided  that  if, 
on  recording  it,  any  exemption  is  claimed,  there  shall  be  filed  a  statement 
of  the  facts  on  which  such  claim  is  based.  Relator,  a  New  York  cor- 
poration, gave  a  trust  company  a  mortgage  on  all  its  tangible  real  and 
personal  property  to  secure  payment  of  its  bonds,  which  mortgage  was 
recorded,  and,  though  no  statement  of  exemption  was  filed,  presented  for 
recording  a  substituted  or  superseding  mortgage,  executed  to  refund  or 
disdiarge  the  former  mortgage,  and  because  the  bonds  secured  by  the 
fii-st  mortgage  could  not  be  disposed  of,  as  parts  of  the  real  and  personal 
property  covered  thereby  were  subject  to  a  prior  lien,  under  such  super- 
seding mortgage  the  bonds  thereby  secured  were  exchanged  for  the  bonds 
issued  under  the  former  mortgage  due  at  the  same  date.  Held,  that  the 
latter  mortgage  was  not  a  supplemental  mortgage,  and  therefore  not  ex- 
empt from  taxation ;  the  word  ^'supplemental"  meaning  ''serving  to  supply 
what  is  lacking,  supplementary." 

[Bd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {}  358,  359,  363 ; 
Dec.  Dig.  <8=!>219.) 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Astor  Trust  Company  and  the  Atlantic  Phosphate  &  Oil  Corpo- 
ration, to  review  the  determination  of  the  State  Tax  Commission  as  to 
the  amount  of  a  mortgage  tax  upon  mortgages  executed  by  the  At- 
lantic Phosphate  &  Oil  Company  to  the  Astor  Trust  Company.  Deter- 
mination confirmed. 

See,  also,  160  N.  Y.  Supp.  859. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

White  &  Case,  of  New  York  City  (Joseph  M.  Hartfield  and  Henry 
D.  Strack,  both  of  New  York  City,  of  counsel),  for  relators. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Franklin  Kennedy,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent. 

LYON,  J.  [1,  2]  These  are  proceedings  by  certiorari  to  review  two 
determinations  of  the  state  tax  commission,  apportioning  the  amounts 
of  the  taxes  for  recording  two  mortgages  given  by  the  relator  Oil  Cor- 
poration to  the  relator  Trust  Company,  as  trustee,  in  March  and 
July,  1913,  and  involve  the  construction  of  sections  255  and  260  of  the 
Tax  Law  (Consol.  Laws,  c.  60;  Laws  1909,  c.  62).  There  is  practi- 
cally no  dispute  as  to  the  facts.  Each  mortgage  was  given  to  secure  the 
jiayment  of  bonds  of  the  Oil  Corporation,  to  the  amount  of  $1,500,000, 
and  covered  all  the  tangible  real  and  personal  property  then  owned  by 
the  corporation.  Both  relators  were  New  York  state  corporations. 
The  Oil  Corporation  owned  both  real  and  personal  property  in  the 
five  states  of  New  York,  Maine,  Massachusetts,  Rhode  Island,  and 
Tennessee,  of  the  aggregate  value,  exclusive  of  prior  incumbrances, 
of  upwards  of  $5,000,000.  It  was  engaged  from  Jtily  1st  to  November 
1st,  as  one  branch  of  its  business,  in  menhaden  fishing  along  the  At- 
lantic coast  from  Maine  to  Florida.    In  connection  with  this  industry 
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it  possessed  certain  vessels,  with  their  equipments,  25  of  which  were 
covered  by  the  March  mortgage,  and  23  by  the  July  mortgage.  The 
March  mortgage  was  recorded  April  19,  1913,  and  the  July  mortgage 
October  22,  1913,  in  the  office  of  the  clerk  of  Suffolk  county,  N.  Y. 

At  the  time  of  recording  each  of  said  mortgages  the  relators  filed 
with  the  recording  officer  duplicate  verified  statements  in  alleged  com- 
pliance with  section  260  of  the  Tax  Law,  and  paid  to  such  clerk,  as 
the  recording  tax  upon  such  mortgage,  the  sum  of  50  cents  for  each 
$100  of  the  $1,438,000  advanced  and  secured  by  mortgage  upon  prop- 
erty situated  within  this  state,  computed  upon  the  basis  of  the  pro- 
portionate net  value  of  the  mortgaged  real  and  personal  property  with- 
in the  state  and  the  total  net  value  of  the  entire  mortgaged  property. 
In  such  statements  so  filed  by  the  relators  at  the  time  of  recording  the 
March  mortgage  the  value  of  the  real  and  personal  property  without 
the  state,  less  prior  incumbrances,  was  given  as  $3,000,000;  of  that 
within  the  state  as  $772,000;  and  the  value  of  floating  equipment  as 
$1,260,000.  In  making  such  tax  computation  as  to  each  mortgage,  the 
relators  treated  the  floating  equipment  as  tangible  property  witfiout  the 
state,  and  hence  computed  no  tax  upon  its  value.  The  state  tax  commis- 
sion in  its  determination  as  to  apportionment  treated  the  floating  equip- 
ment as  tangible  property  within  the  state,  and  hence  held  that  there 
was  yet  unpaid  of  the  recording  tax  upwards  of  $3,800.  This  determi- 
nation of  the  state  tax  commission,  and  its  refusal  to  consider  the  July 
mortgage  a  supplemental  mortgage,  constitute  the  complaint  of  the 
relators  upon  this  appeal. 

Section  260  of  the  Tax  Law,  under  which  such  determination  was 
made,  provided  in  part: 

"In  determining  the  separate  values  of  the  property  covered  by  any  such 
mortgage  within  and  without  the  state,^for  the  purpose  of  ascertaining  the 
proportion  of  the  principal  indebtedness  secured  by  the  mortgage  which  is 
taxable  under  this  article,  the  state  board  of  tax  conunlssloners  shall  con- 
sider only  the  value  of  the  tangible  property  covered  by  each  mort- 
gage.   ♦    ♦    ♦•• 

Unquestionably  the  vessels  were  "tangible  property."  Tangible  prop- 
erty is  such  property  as  may  be  seen,  weighed,  measured,  and  estimated 
by  the  physical  senses.  People  ex  rel.  C.  &  B.  Transit  Co.  v.  Byrnes, 
162  App.  Div.  223,  147  N.  Y.  Supp.  465.  It  is  property  capable  of  be- 
ing possessed  or  realized;  readily  apprehensible  by  the  mind;  real; 
substantial;  evident.  Webster's  New  International  Dictionary.  Even 
a  leasehold  is  tangible  property  (People  ex  rel.  Am.  Ice  Co.  v.  Tax 
Com'rs,  153  App.  Div.  532,  539,  138  N.  Y.  Supp.  344,  affirmed  207  N. 
Y.  766,  101  N.  E.  1115),  as  is  also  a  mortgage  upon  a  lease  of  real 
property  (People  ex  rel.  Elias  Brewing  Co.  v.  Gass,  120  App.  Div.  147, 
104  N.  Y.  Supp.  885,  affirmed  190  N.  Y.  565,  83  N.  E.  1129). 

The  relators,  in  support  of  their  contention  that  the  vessels  were 
tangible  property  without  the  state,  introduced  evidence  to  the  effect 
that  very  little  of  the  fishing  in  which  the  vessels  were  engaged  was 
done  within  the  three-mile  limit,  and  that  90  per  cent,  of  it  was  done  off 
the  coasts  of  states  other  than  New  York;  that  none  of  the  vessels 
were  actually  within  the  state  of  New  York  at  the  time  the  March 
mortgage  was  executed;  that,  although  fish  were  unloaded  at  Prom- 
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ised  Land,  they  were  also  unloaded  in  the  states  of  Massachusetts, 
Delaware,  and  North  Carolina ;  that  12  of  these  vessels  were  engaged 
■exclusively  in  fishing  outside  of  the  state  of  New  York ;  and  that  all 
the  vessels  wintered  at  Portsmouth,  R.  I.  However,  it  appears  that 
the  principal  office  and  place  of  business  of  the  relator  Oil  Corpora- 
tion was  at  Promised  Land,  in  the  county  of  Suffolk,  N.  Y. ;  that  at 
the  dates,  and  also  at  the  times,  of  recording  these  mortgages,  all  the 
vessels  were  enrolled  and  licensed  under  the  laws  of  the  United  States 
to  carry  on  the  fisheries,  and  that  each  of  the  certificates  of  enrollment 
was  issued  and  recorded  at  the  port  of  Greenport,  district  of  Sag 
Harbor,  Suffolk  county,  N.  Y.,  which  was  designated  in  each  certifi- 
<:ate  as  the  "home  port/' 

While  perhaps  not  conclusive  upon  the  question  at  issue,  the  situs 
of  the  vessels  at  the  time  of  recording  the  morl^ages  has  an  important 
bearing  upon  whether  the  vessels  should  have  been  held  to  be  property 
within  or  without  the  state.  We  may  also  properly  look  for  guidance 
to  decisions  of  the  courts  taxing  vessels  as  property. 

The  legal  situs  of  sea-going  vessels  for  the  purpose  of  taxation  is 
the  port  where  they  are  registered  under  the  laws  of  the  United  States 
as  their  home  port,  and  this  is  not  lost  by  mere  absence  and  employ- 
ment elsewhere,  but  is  dependent  upon  the  registration  and  contin- 
uance until  a  new  situs  is  acquired.  People  v.  Com'r  of  Taxes  of  New 
York,  58  N.  Y.  242. 

Where  a  vessel  was  registered  in  a  state,  and  the  corporation  own- 
ing it  has  its  business  office  in  that  state,  a  vessel,  although  plying  to 
a  point  in  another  state,  is  properly  taxed  in  the  state  of  its  registration. 
Irvin  V.  New  Orleans,  St.  L.  &  C.  R.  Co.,  94  111.  105,  34  Am.  Rep.  208. 

Ferryboats  plying  between  Jersey  City  and  New  York,  and  enrolled 
in  the  custom  house  in  the  latter  city,  and  owned  there,  are  not  taxable 
in  the  former  city,  not  being  situated  there  within  the  meaning  of  the 
statute.  New  York  &  E.  R.  Co.  v.  Haight,  30  N.  J.  Law  (1  Vroom) 
428.  The  home  port  of  a  vessel  engaged  in  interstate  commerce  is  its 
situs  for  taxation.  Ayer  &  Lord  Tie  Co.  v.  Commonwealth,  202  U,  S. 
409,  26  Sup.  Ct.  679,  50  L.  Ed.  1082,  6  Ann.  Cas.  205. 

Vessels  engaged  in  foreign  or  interstate  commerce,  owned  by  a  cor- 
poration of  the  state,  which  are  registered  under  the  laws  of  the  United 
States  and  have  the  name  of  their  home  port  in  such  state  painted  on 
their  stem,  have  their  situs  for  the  purpose  of  taxation  at  such  home 
port.    Yost  V.  Lake  Erie  Transp.  Co.,  112  Fed.  746,  SO  C.  C.  A.  511. 

Suffolk  County,  N.  Y.,  was  not  only  the  domicile  of  the  owner,  and 
the  place  of  enrollment  of  the  vessels,  but  the  custom  house  at  Green- 
port  was  the  place  where  a  mortgage  upon  these  vessels  was  required 
to  be  recorded.  Rev.  St.  U.  S.  §  4192.  The  registry  of  the  vessels 
was  required  to  be  near  the  home  of  the  owner.  Id.  §  4141.  The 
evidence  does  not  show  that  prior  to  the  time  of  recording  these  mort- 
gages the  vessels  had  acquired  an  actual  situs  in  any  other  state.  The 
taxable  situs  of  a  vessel  which  has  no  permanent  location  within  an- 
other jurisdiction  is  the  domicile  of  the  owner.  Southern  Pacific  Co. 
V.  Commonwealth  of  Kentucky,  222  U.  S.  63,  32  Sup.  Ct.  13,  56  L. 
Ed  96.  The  domicile  of  the  owner,  as  well  as  the  port  of  enrollment 
of  the  vessels,  having  been  at  a  place  within  the  state  of  New  York, 
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such  was  the  situs  of  the  vessels,  and  they  must  be  held  to  have  been 
tangible  property  within  the  state,  within  the  intent  and  meaning  of 
section  260  of  the  Tax  Law. 

This  holding  is  in  conformity  with  the  dedsion  of  this  court  in  the 
case  of  People  ex  rel.  C.  &  B.  Transit  Co.  v.  Byrnes,  supra.  The  con- 
clusion reached  in  that  case,  that  it  was  the  intention  of  the  Legis- 
lature that  tangible  personal  property  covered  by  the  mortgage  both 
within  and  without  the  state  should  be  taken  into  account  in  making 
the  apportionment,  was  confirmed  by  the  action  of  the  Legislature  of 
the  present  year  (Laws  1916,  c.  335),  in  revising  the  language  of  sec- 
tion 260,  so  as  to  remove  the  ambiguity  which. existed  in  the  previous 
statute,  by  specifically  stating  that  personal  as  well  as  real  property 
is  to  be  considered. 

[3]  The  relators  contend,  however,  that  such  decision  cannot  apply 
to  the  July  mortgage,  for  the  reason  that  such  mortgage  was  a  sup- 
plemental mortgage,  and  hence  exempt  from  taxation  under  section 
255  of  the  Tax  Law,  the  pertinent  portions  of  which  are  as  follows: 

"If  subsequent  to  the  recording  of  a  mortgage  on  which  aU  taxes,  If  any, 
accrued  under  this  article  have  been  paid,  a  supplemental  instrument  or  mort- 
gage is  recorded  for  the  purpose  of  correcting  or  perfecting  any  recorded 
mortgage  •  *  *  such  additional  instrument  or  mortgage  shall  not  be  sub- 
ject to  taxation  under  this  article,  unless  it  creates  or  secures  a  new  or 
further  indebtedness  or  obligation  other  than  the  principal  indebtedness  or 
obligation  secured  by  or  which  under  any  contingency  may  be  secured  by  the 
recorded  primary  mortgage.  ♦  ♦  ♦  If  at  the  time  of  recording  such  in- 
strument, or  additional  mortgage,  any  exemption  is  claimed  under  this  sec- 
tion, there  shall  be  filed  with  the  recording  officer  and  preserved  in  his  . 
office  a  statement  under  oath  of  the  facts  on  which  such  claim  for  exemption 
is  based." 

Not  only  have  all  the  mortgage  taxes  which  accrued  upon  the  March 
mortgage  not  been  paid,  but  at  the  time  the  July  mortgage  was  presented 
for  recording  no  statepient  was  filed  of  the  facts  on  which  the  claim 
of  the  relators  for  exemption  of  the  July  mortgage  was  based,  nor 
even  a  claim  made  of  the  right  of  exemption,  all  of  which  were  re- 
quired by  the  statute  in  order  to  make  the  claim  of  right  of  exemption 
available.  Nevertheless,  the  relators  claimed  before  the  state  tax  com- 
mission, and  now  urge  before  us,  that  the  July  mortgage  was  not  tax- 
able, for  the  reason  that  it  was  supplemental  to  the  March  mortgage 
within  the  intent  of  the  Tax  Law. 

"Supplemental"  is  defined  in  Bouvier's  Law  Dictionary:  "That 
which  is  added  to  a  thing  to  complete  it."  By  Webster's  New  Inter- 
national Dictionary,  "supplement"  is  defined:  "To  fill  up  or  supply 
by  additions;  to  add  something  to;  to  fill  the  deficiencies  of";  and 
"supplemental"  as  "serving  to  supply  what  is  lacking ;  supplementary." 
As  was  said  in  Hygienic  Ice  &  Refrigerating  Company  v.  Franey,  142 
App.  Div.  143,  147,  127  N.  Y.  Supp.  30,  33: 

"A  supplemental  mortgage  contemplates  something  to  which  it  is  supple- 
mental ;  it  is  not  the  primary  and  only  mortgage.  In  this  case  the  first  mort- 
gage was  discharged,  and  the  mortgage  in  question  was  intended  as  a  first 
mortgage  to  take  the  place  of  the  other  one  which  was  to  be  discharged.  The 
statute  does  not  contemplate  that,  if  a  man  pays  one  mortgage  with  money 
borrowed  upon  another  mortgage,  the  latter  mortgage  is  exempt  from  taxation. 
Both  are  original  mortgages,  and  the  exemption  provided  for  a  supplemental 
mortgage  has  no  application." 
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In  the  case  at  bar  the  July  mortgage  was  a  substituted  or  super- 
seded mortgage,  rather  than  a  supplemental  mortgage.  It  was  execut- 
ed for  the  purpose  of  refunding  and  discharging  the  March  mort- 
D^age.  It  was  no  less  a  refunding  mortgage  because  executed  before 
the  March  mortgage  became  due.  By  the  terms  of  the  section  a  sup- 
plemental instrument  or  mortgage,  in  order  to  be  exempt  from  tax- 
ation, must  be  recorded  for  the  purpose  of  correcting  or  perfecting 
a  recorded  mortgage,  or  pursuant  to  some  provision  thereof. 

The  relators  concede  that  the  March  mortgage  was  in  no  respect 
incorrect  or  imperfect.  The  evidence  shows  that  the  July  mortgage 
was  executed  because  the  bonds  secured  by  the  March  mortgage  could 
not  be  disposed  of,  for  the  reason  that  portions  of  the  real  and  per- 
sonal property  covered  by  the  mortgage  were  subject  to  a  prior  lien 
of  $62,000.  Portions  or  all  of  this  incumbered  property,  situated  in 
the  states  of  Tennessee  and  New  York,  and  perhaps  in  Delaware,  also, 
were  turned  over  to  creditors  of  the  Oil  Corporation,  and  the  July 
mortgage  given  upon  such  portions  of  the  property  covered  by  the 
March  mortgage  as  were  free  from  that  lien.  The  bonds  secured  by 
the  July  mortgage  were  then  exchanged  dollar  for  dollar  for  the  bonds 
issued  under  the  March  mortgage,  and  in  March,  1914,  the  March 
mortgage  was  discharged.  The  value  of  the  property  included  in 
the  March  mortgage  which  was  excluded  from  the  July  mortgage, 
according  to  statements  of  relators  filed  with  the  county  clerk  at  the 
times  of  recording  the  mortgages,  was  upwards  of  $1,000,000,  and 
included  two  of  the  vessels.  The  March  mortgage  was  named  "first 
and  refunding  mortgage,"  and  the  July  mortgage  "refunding  gold  bond 
mortgage."  The  bonds  secured  by  the  former  become  due  March  1, 
1933,  and  of  the  latter  July  1,  1933.  That  the  relators  did  not  them- 
selves consider  the  July  mortage  a  supplemental  mortgage  appears 
from  the  fact  that  they  made  no  such  claim  at  the  time  of  presenting 
the  mortgage  for  record,  but  filed  verified  statements  in  conformity 
with  section  260,  for  which  the  amount  of  the  liability  might  be  com- 
puted, and  voluntarily  paid  the  full  sum  of  upwards  of  $1,000  which 
they  admitted  to  be  owing,  as  the  recording  tax. 

The  decision  of  the  state  tax  commission  should  be  affirmed,  with 
$50  costs  and  disbursements.    All  concur. 


<174  App.  Dlv.  936) 

PEOPLE  ex  rel.  ASTOR  TRUST  CO.  et  al.  v.  STATE  TAX  COMMISSION. 

<Supreme  Court,  AppeUate  Dlylsion,  Third  Department    September  13,  1916.) 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation  of  the 
Astor  Trust  Company  and  the  Atlantic  Phosphate  &  Oil  Corporation,  to  re- 
view a  determination  of  the  State  Tax  Commission  in  refusing  to  consider  a 
mortgage  as  a  supplemental  mortgage.    Determination  confirmed. 

See,  also,  160  N.  Y.  S.  854. 

Argued  before  KELLOGG,  P,  J.,  and  LYNN,  HOWARD,  WOODWARD,  i^id 
COCHRANE,  JJ. 

PER  CURIAM.  Determination  unanimously  confirmed,  with  $50  costs  and 
disbursements,  on  the  opinion  in  People  ex  rel.  Astor  Trust  Co.  et  al.  v.  State 
Tax  Commission,  160  N.  Y.  Supp.  854,  decided  herewith. 
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CASSIDT  V.  CASSIDY  et  al. 

(Supreme  Court,  Special  Tterm,  Seneca  County.    September  14,  1916.) 

Abatement  and  Revival  ^=»15 — Other  Action  Pending — Complaint— De- 

HUBREB. 

The  complaint  is  not  subject  to  demurrer  on  the  ground  of  another 
action  pending ;  It  showing  the  note  sued  on  in  the  other  action  has  been 
paid  by  plaintiff,  with  costs  of  the  action,  in  settlement  thereof,  and. 
though  not  alleging  that  the  other  action  had  been  discontinued,  it  being 
clear  that  defendant  will  not  be  subjected  to  the  annoyance  of  trial  of  any 
alleged  pending  action,  and  certain  that  no  judgment  could  be  recovered 
against  him  therein. 

[Ed.  Note. — F6r  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  §| 
111-117 ;  Dec.  Dig.  <g»15.] 

Action  by  Edgar  Cassidy  against  Robert  Cassidy  and  another.  De- 
murrer to  complaint  overruled. 

Francis  C.  Allen,  of  Ovid,  for  the  motion* 
James  D.  Harris,  of  Rochester,  opposed. 

RODENBECK,  J.  A  demurrer  on  the  ground  that  another  action 
is  pending  will  not  be  sustained,  unless  it  appears  that  the  demurrant 
may  be  subjected  to  the  annoyance  of  a  trial  in  the  alleged  pending 
action  and  to  a  liability  concerning  the  same  cause  of  action  to  which 
he  demurs.  No  such  situation  is  presented  by  the  demurrer  in  this 
case.  The  action  relates  to  a  promissory  note  which  had  been  dis- 
counted at  a  bank,  and  which  the  bank  had  sued.  The  plaintiff,  then 
a  defendant,  paid  the  amount  of  the  claim,  "being  the  amount  of  said 
note  and  interest,  and  the  costs  of  said  action,"  in  settlement  thereof. 
The  action  has  therefore  been  settled,  and  it  is  a  fair  inference,  per- 
haps, that  it  has  been  discontinued,  although  no  such  allegation  ap- 
pears in  the  complaint ;  but  it  is  clear  that  the  defendant  in  this  action 
will  not  be  subjected  to  the  annoyance  of  the  trial  of  any  alleged  pend- 
ing action,  and  certainly  no  judgment  could  be  recovered  against  him 
therein.  Parker  v.  Selye,  3  App.  Div.  149,  38  N.  Y.  Supp.  164;  Geery 
V.  Webster,  11  Hun,  428;  McGrath  v.  Maxwell,  17  App.  Div.  246, 
45  N.  Y.  Supp.  587;  Cobb  v.  Cullen  Bros.,  68  App.  Div.  179,  74  N. 
Y.  Supp.  56;  Dawley  v.  Brown,  79  N.  Y.  390,  398. 

The  complaint  being  sufficient  in  other  respects,  the  demurrer  should 
be  overruled,  with  leave  to  the  defendant  to  answer  within  20  days  up- 
on the  payment  of  costs. 

^ssFor  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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<96  Misc.  Rep.  591) 

MARX  et  al.  v.  TALKING  DOLL  &  NOVBLTT  CO.,  Ina 
(Supreme  Court,  Special  Term,  Kings  County.     September  16,  1016.) 

1.  Contracts  ^=>332(3) — ^Pleading — ^Pebfobmancb— Statute — "Duly." 

Under  Code  Civ.  Proc.  |  683,  providing  that,  in  pleading  the  perform- 
ance of  a  condition  precedent  In  a  contract,  It  Is  not  necessary  to  state 
the  facts  constituting  performance,  but  It  Is  sufficient  to  state  generally 
that  the  pleader  has  duly  performed  all  the  conditions  on  his  part,  an 
allegation  that  plaintiffs  had  performed  and  compiled  with  each  and 
every  of  the  terms  of  the  agreement  on  their  part  to  be  t^erformed  was  not 
equivalent  to  an  allegation  that  such  conditions  had  been  '*duly"  per- 
formed. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  i  1636;  Dec.  Dig. 
«=>332(3). 

F6r  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Dtjly.] 

2.  Sales  €=3>411 — ^Action — ^Pleading — "Condition  Pbecedent.'* 

PlaintilTs  allegation  in  an  action  for  damages  for  breach  of  a  contract 
to  sell  to  him  not  less  than  260  talking  machines  a  month,  beginning  Sep- 
tember, 1916,  for  which  he  was  to  pay  cash,  and  giving  him  an  exclusive 
license  to  sell  the  machines,  except  to  certain  specified  dealers,  and  that  be 
was  ready,  willing,  and  able  to  receive  and  pay  for  the  machines  and  had 
demanded  delivery  thereof,  was  a  sufficient  allegation  of  performance ;  the 
provision  as  to  accepting  orders  from  certain  dealers  and  as  to  payment 
on  delivery  not  being  '^conditions  precedent,"  within  Code  Civ.  Proc.  {  683. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §f  1161-1164;  Dec. 
Dig.  <S=»411.] 

S.  Sales  <s==>411 — ^Action — Pleading — Pebfobicance  ob  Ten  deb. 

Where  the  complaint  pleaded  a  notice  from  defendant  that  it  would  be 
unable  to  deliver  according  to  Its  contract,  amounting  to  a  waiver  of  de- 
fendant's right  to  require  tender  by  plaintiffs,  it  was  not  necessary  for 
the  plaintiff  to  plead  performance  or  tender. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1161-1164;  Dec 
Dig.  «=>411.] 

Action  by  Jacob  Marx  and  Louis  Ordo,  partners  doing  business  un- 
der the  firm  name  of  the  Marx  '&  Ordo  Company,  against  the  Talking 
Doll  &  Novelty  Company.  On  motion  for  judgment  on  the  pleadings. 
Denied. 

Robert  C.  Birkhahn,  of  New  York  City,  for  the  motion. 
Jonas,  Lazansky  &  Neuburger,  of  New  York  City,  opposed. 

CROPSEY,  J.  Defendant  moves  for  judgment  on  the  pleadings. 
The  action  is  to  recover  damages  for  breach  of  a  contract  which  is  at- 
tached to  and  forms  a  part  of  the  complaint.  Under  it  the  defendant 
agreed  to  sell  to  the  plaintiffs  talking  machines,  the  minimum  num- 
ber to  be  not  less  than  250  per  month,  beginning  in  the  month  of 
September,  1915.  For  these  the  plaintiffs  agreed  to  pay  cash  upon 
delivery.  The  plaintiffs  were  also  given  exclusive  license  to  sell  the 
machines  on  Long  Island,  with  the  exception  of  certain  specified  deal- 
ers, and  they  agreed  not  to  canvass  or  accept  orders  from  those  dealers. 

[1]  The  only  point  raised  by  defendant  is  that  the  complaint  does 
not  allege  that  the  plaintiffs  have  "duly"  performed  all  the  conditions 
of  the  contract  on  their  part.  The  complaint  does  not  contain  such 
an  allegation.    It  contains  the  allegation  that : 

^=:>For  other  cases  see  same  topic  ft  KEY-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexes 
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"Plaintiffs  have  performed  and  complied  with  each  and  erery  of  the  terms 
of  said  agreement  on  their  part  to  be  performed.** 

If  an  allegation  that  plaintiffs  have  "duly"  performed  on  their  part 
is  necessary  in  this  complaint,  the  allegation  quoted  is  not  sufficient, 
as  it  is  not  an  equivalent.  Section  533,  Civil  Code ;  Ainsworth  v.  Ache- 
son  Harden  Co.,  158  N.  Y.  Supp.  630;  Hedges  v.  Pioneer  Iron  Works, 
166  App.  Div.  208,151  N.  Y.  Supp.  495. 

[2]  But  is  such  an  allegation  necessary?  Section  533  provides  that 
in  pleading  the  performance  of  a  condition  precedent  it  is  not  neces- 
sary to  state  the  facts  constituting  performance,  but  the  statement 
may  be  made  that  the  party  has  duly  performed  on  his  part  If  the 
facts  showing  performance  on  the  part  of  the  plaintiffs  are  pleaded, 
an  allegation  that  they  have  duly  performed  all  the  conditions  on  their 
part  would  be  superfluous. 

Here  the  complaint  alleges  that  the — 

''plaintiffs  were  at  all  times  ready,  willing,  and  able  to  receive  and  pay  for 
the  said  machines,  and  demanded  the  delivery  thereof.*' 

The  only  obligations  assumed  by  the  plaintiffs  under  the  contract 
were  to  pay  for  the  machines  upon  delivery,  and  not  to  accept  orders 
from  certain  specified  dealers.  The  latter  provision  clearly  was  not 
a  condition  precedent  to  the  performance  of  the  contract,  and  con- 
sequently plaintiffs  would  not  have  to  plead  a  compliance  with  it.  The 
provision  that  the  plaintiffs  would  pay  for  the  machines  on  delivery 
was  a  dependent  condition.  The  complaint  states  that  the  plaintiffs 
demanded  the  delivery  of  the  machines  and  were  ready  and  able  to 
receive  and  pay  for  them.  This  seems  to  be  a  sufficient  allegation 
of  performance  on  their  part. 

[3]  Even  if  this  were  not  so,  there  is  another  reason  why  the  com- 
plaint states  a  good  cause  of  action.  The  contract  calls  for  the  de- 
livery of  a  certain  number  of  machines  each  month,  beginning  with 
September,  1915.  The  complaint  alleges  that  the  machines  to  be 
delivered  in  September  and  October  were  not  delivered,  and  that  in 
October  the  defendant  notified  the  plaintiffs  that  it  would  be  un- 
able to  deliver  any  of  the  machines  until  November.  After  the  re- 
ceipt of  that  notice,  plaintiffs  notified  the  defendant  that  they  would 
not  receive  any  of  the  machines,  and  brought  suit  to  recover  their 
damages. 

The  notice  given  by  defendant,  that  it  would  be  unable  to  deliver 
any  of  the  machines  before  November,  made  it  unnecessary  for  the 
plaintiffs  to  tender  performance  on  their  part.  This  notice,  excusing 
the  tender,  amounted  to  a  waiver  of  defendant's  right  to  require  a 
tender  by  the  plaintiffs,  and,  having  been  pleaded  in  the  complaint,  it 
was  unnecessary  for  the  plaintiffs  to  plead  performance  or  tender. 
Shaw  v.  Republic  Life  Ins.  Co.,  69  N.  Y.  286;  Robinson  v.  Frank, 
107  N.  Y.  655,  14  N.  E.  413;  Stokes  v.  Mackay,  147  N.  Y.  223,  234, 
41  N.  E.  496;  Reed  v.  Provident  S.  L.  A.  Soc'y,  190  N.  Y.  Ill,  120, 
82  N.  E.  734. 

The  motion  for  judgment  is  denied,  with  $10  costs. 
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PEOPLE  V.  LOCATELLL 

(Court  of  Special  Sessions,  New  Tork  County.    March,  1910.) 

Indictment  and  Infobhation  ^s»191(%) — Violation  op  Liquob  Tax  Law- 
Sufficiency  OP  Information. 

An  Information  for  selling  liquor  on  certain  premises,  without  aver- 
ment of  the  fact  that  they  were  being  operated  under  a  liquor  tax  cer- 
tificate, under  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  §  8,  subd.  2,  does 
not  authorize  conviction  of  sale  by  the  glass  In  violation  of  such  cer- 
tificate, the  penalty  for  which,  under  section  36,  subds.  1,  2,  is  different 
from  sale  without  a  certificate;  Code  Cr.  Proc.  §  284,  subd.  7,  requiring 
an  information  to  state  the  act,  charged  as  the  crime,  so  that  the  court, 
on  a  conviction,  can  pronounce  judgment  according  to  the  rights  of  the 
case.  ) 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  §  604;    Dec.  Dig.  <S=»191(%).] 

Catarina  Locatelli  is  prosecuted  for  sale  of  liquor.    Defendant  ac- 
quitted. 
Argued  before  DEUEL,  OLMSTED,  and  HOYT,  JJ. 

Charles  S.  Whitman,  Dist.  Atty.,  and  George  W.  Whiteside,  Deputy 
Asst.  Dist.  Atty.,  both  of  New  York  City,  for  the  People. 

Joseph  C.  Totten  and  Arthur  J.  Westermayr,  both  of  New  York 
City,  for  defendant. 

DEUEL,  J.  On  Sunday,  December  5,  1909,  the  defendant  was 
arrested  for  selling  two  glasses  of  lager  beer  on  the  premises  227 
Sullivan  street,  in  the  borough  of  Manhattan.  The  charge  before  the 
magistrate,  upon  which  the  information  before  this  court  is  found- 
ed, contains  the  following  statement:  "Said  premises  being  licensed 
under  license  No.  30,400,  second  class,  not  to  sell  liquor  by  the  glass." 
She  was  held  for  trial,  and  the  district  attorney  filed  an  information 
which,  in  neither  of  its  two  counts,  contains  any  averment  that  the 
premises  in  question  were  protected  by  a  duly  issued  and  posted  liq- 
uor tax  certificate  under  subdivision  2  of  section  8  of  the  Liquor  Tax- 
Law. 

The  sale  as  charged  in  the  information  was  proved  at  the  trial,  but 
the  evidence  also  disclosed  that  the  premises  were  being  operated  under 
a  liquor  tax  certificate  above  described.  The  defendant  at  the  close 
of  the  people's  case,  moved  for  an  acquittal  on  the  ground  that  the  of- 
fense charged  had  not  been  proven  and  the  offense  actually  proven 
had  not  been  charged.    Time  was  given  to  submit  briefs. 

In  a  somewhat  elaborate  treatment  of  the  question  the  district  at- 
torney contends  that  the  information  is  correct,  and  that  the  penal- 
ty intended  by  the  act  is  the  one  mentioned  in  subdivision  1  of  sec- 
tion 36,  for  trafficking  in  liquor  "without  having  lawfully  obtained 
a  liquor  tax  certificate."  The  brief  of  neither  party  calls  attention 
to  any  decision  of  the  present  question  under  the  Liquor  Tax  Law 
and  the  court  has  found  none. 

The  criminal  penalties  authorized  by  the  act,  and  required  to  be 
imposed  in  case  of  conviction,  are  two  in  number,  and  so  widely  di- 

^5>For  otber  casM  Be«  Bame  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  ft  Indexes- 
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vergent  as  to  necessitate  entirely  different  averments  in  the  informa- 
tion, so  that,  as  required  by  subdivision  7  of  section  284  of  the  Code 
of  Criminal  Procedure,  the  court  majr  be  able  to  pronounce  judgment, 
upon  a  conviction,  according  to  the  right  of  the  case.  These  penalties 
are  to  be  found  in  subdivisions  1  and  2  of  section  36.  The  former 
contains  a  minimum  and  a  maximum  fine,  graded  according  to  the 
character  of  the  traffic,  with  added  and  direct  imprisonment  of  not 
less  than  30  days ;  the  latter  provides  for  a  fine  not  exceeding  $500, 
but  does  not  make  imprisonment  mandatory. 

The  former  is  characterized  by  the  law  itself  as  the  penalty  for 
"trafficking  in  liquors  without  having  a  liquor  tax  certificate"  (section 
19,  last  clause) ;  and  therefore  the  other,  appropriately,  may  be  called 
"trafficking  in  liquors  in  contravention  of  certificate's  rights."  Ac- 
cordingly we  find  in  the  penal  section  (section  36,  subdivision  1) : 

"Any  person  trafficking  In  liquors,  who  is  prohibited  from  so  doing  or  who 
so  trafficks  without  having  lawfully  obtained  a  liquor  tax  certlAcate"  shall 
suffer  the  extreme  penalty. 

The  next  subdivision  penalizes  false  statements  in  the  application 
for  a  certificate,  or  for  a  transfer  thereof,  or  for  violations  of  cer- 
tain enumerated  sections  of  the  law,  without  mentioning  certificate 
holder,  until  the  last  sentence,  which  withholds  permission  to  apply 
this  lesser  penalty  "to  violations  of  section  thirty  by  a  person  not 
holding  a  liquor  tax  certificate."  In  other  words,  a  person  not  holding 
a  liquor  tax  certificate  cannot  be  charged  with  the  oflfense  of  Sunday 
selling,  which  was  so  held  by  this  court  in  People  v.  Spirino,  N.  Y. 
Law  J.  March  14,  1907. 

It  cannot  be  said  that  the  defendant  in  this  case  was  "trafficking  in 
liquors  without  having  a  liquor  tax  certificate,"  nor  can  it  be  said  that 
she  was  so  trafficking  "without  having  lawfully  obtained  a  liquor 
tax  certificate,"  for  the  one  found  on  the  premises  must  be  presumed 
to  be  genuine.  It  must  be  borne  in  mind  that,  besides  the  criminal 
penalties  imposed  upon  certificate  holders,  there  are  civil  penalties — 
'  forfeiture  of  the  certificate  and  a  recovery  on  the  bond — ^which  can- 
not be  inflicted  in  the  case  of  those  who  traffic  without  a  certificate, 
upon  whom  it  was  the  evident  purpose  of  the  law  to  impose  the  harsh- 
er punishment.  Upon  the  assumption  that  the  statute  in  question  is 
capable  of  two  constructions,  it  is  the  duty  of  the  court  to  adopt  the 
one  that  will  work  no  injustice.  There  would  be  an  injustice,  and 
it  would  be  contrary  to  the  spirit  of  the  law,  to  compel  this  defend- 
ant to  suffer  more  severe  mandatory  penalties  than  a  neighbor  who 
similarly  trafficked  without  a  vestige  of  right. 

While  the  present  law  differs  materially  from  preceding  excise  stat- 
utes, the  principles  measuring  out  penalties  are  practically  the  same. 
Under  an  older  statute  it  was  held  that  a  man  doing  business  under 
a  storekeeper's  license,  who  sold  liquor  to  be  drunk  on  the  premises, 
could  not  be  charged  with  selling  without  a  license.  People  v.  Buffum, 
27  Hun,  216;  Huffstater  v.  People,  5  Hun,  23.  The  motion  of  the 
defendant  should  be  granted. 

The  defendant,  accordingly,  is  acquitted.    All  concun 
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(97  Misc,  Bep.  160) 

TAYLOR  V.  NEW  YORK  TELEPHONE  CO. 

(Sapreme  Court,  Special  Term,  Kings  County.    October  6,  1916.) 

1,  Telegraphs  and  Telephones   ^=»33(3) — ^Discontinitance   of   Service — 

Nonpayment. 

A  public  service  corporation,  as  a  telephone  company,  may  breach  its 
contract  by  refusal  to  continue  service  after  the  patron's  failure  to  make 
payment  therefor  when  due. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent.  Dig. 
f  21 ;  Dec.  Dig.  €=>3a(3).] 

2.  Telegraphs   anj>    Telephones   «=»33(3)— Oontbact—Nonpaymbnt — ^Dis- 

continuance— "StJPEHSEDE." 

Under  a  contract  for  telephone  service  to  a  subscriber,  providing  that 
upon  nonpayment  of  "any  sum  due"  the  company  might  suspend  the 
service  until  all  charges  to  the  time  of  its  restoration  should  be  paid,  in- 
dorsed to  the  effect  that  It  "supersedes  prior  contract,*'  the  company  had 
no  legal  right  to  discontinue  telephone  service  to  the  subscriber  because 
of  an  unpaid  balance  due  it  under  a  contract  which  had  terminated  prior 
to  or  at  the  time  of  making  the  latter  contract,  since  the  rights  'of  the 
parties  would  be  fixed  according  to  the  terms  of  the  contract  existing  be- 
tween them,  and  since  the  word  ''supersede"  means  to  make  void,  Ineffi- 
cacious, or  useless  by  superior  power,  or  by  coming  in  place  of;  to  set 
aside,  render  unnecessary,  suspend,  or  stay. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
I  21 ;  Dec  Dig.  «=»38(3).] 

Action  by  Franklin  Taylor  against  the  New  York  Telephone  Com- 
pany. On  plaintiff's  motion  to  restrain  defendant  from  discontinuing 
telephone  service  pending  the  trial  of  the  action.    Motion  granted. 

Franklin  Taylor,  of  New  York  City,  for  plaintiff. 

Charles  T.  Russell,  of  New  York  City,  for  defendant. 

CALLAGHAN,  J.  This  motion  resolves  itself  into  the  question 
as  to  whether  the  defendant  has  the  legal  right  to  discontinue  tele- 
phone service  to  the  plaintiff,  who  is  one  of  its  subscribers,  because 
of  an  unpaid  balance  due  it  under  a  contract  which  was  terminated 
.prior  to  or  at  the  time  of  making  the  contract  for  service  which  was 
in  force  at  the  time  the  action  was  begun.  The  present  contract, 
among  other  things,  provides: 

"In  the  event  of  •  •  •  the  nonpayment  of  any  $ufn  due  •  •  •  the 
company  *  *  •  may  suspend  the  service  until  *  *  *  aU  charges  to 
the  time  of  the  restoration  of  the  service  have  been  paid." 

[1]  The  right  of  a  telephone  company  or  any  public  service  cor- 
poration to  discontinue  its  service  is  based  upon  a  breach  of  that 
contract  by  the  subscriber,  and  the  law  has  long  recognized  the  right 
of  a  public  service  corporation  to  breach  its  contract  by  a  refusal  to 
've  service  after  the  patron's  failure  to  make  payment  when  due. 
rass  V.  Rathbone,  153  N.  Y.  435,  47  N.  E.  905;  People  ex  rel. 
Kennedy  v.  Man.  Gaslight  Co.,  45  Barb.  136. 

[2]  I  must  hold,  on  the  affidavits  before  me,  for  the  purposes  of 
this  motion  only,  that  there  is  a  balance  due  the  defendant  from  plain- 

^=:>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indezee 
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tiff  for  service  rendered  under  the  first  contract,  but  a  breach  of  that 
contract  by  failure  of  the  plaintiff  to  pay  does  not  furnish  an  ex- 
cuse or  reason  for  the  breach  of  the  present  contract  by  a  failure  of 
the  defendant  to  furnish  service.  To  put  defendant's  construction 
upon  the  contract  would  be  to  hold  that  it  could,  by  right,  discontinue 
service  to  a  patron  who  might  be  indd)ted  to  it  for  any  cause.  Let 
us  assume  that  the  plaintiff  was  indebted  to  the  defendant  for  ma- 
terial which  it  had  sold  to  him,  or  for  an  advertisement  which  he  had 
inserted  in  the  telephone  directory;  could  any  one  successfully  main- 
tain that  such  an  indebtedness  would  furnish  a  sufficient  excuse  or 
reason  for  the  defendant  to  breach  its  contract  of  service?  I  think 
not  Yet  the  contract  provides  that  service  may  be  discontinued  for 
failure  to  pay  any  amount  due. 

It  seems  to  me  that  counsel  recognizes  the  force  of  this  position. 
He  contends  that  in  any  event  the  two  contracts  must  be  regarded  as 
one — because  of  an  indorsement  upon  the  last  contract  that  it  "su- 
persedes prior  contract."  But  the  word  "superseded"  must  be  given 
its  ordinary  meaning,  which,  to  quote  the  Century  Dictionary,  is: 

'*To  make  void,  Inefficacious  or  useless  by  superior  power,  or  by  coming  In 
the  place  of ;  set  aside ;  render  unnecessary ;  suspend ;  stay." 

How  then  can  two  instruments  be  regarded  as  the  same  contract, 
if  one*is  superseded  by  the  other?  The  answer  is  that  each  of  the 
instruments  constituted  a  separate  contract,  and  when  the  new  one 
came  into  life  the  old  one  went  out  of  existence.  Something  has 
been  said  about  a  small  balance  due  under  the  present  contract,  but 
the  defendant  recognizes  that  failure  to  pay  that  amount  was  an  over- 
sight, and  the  affidavits  show  that  it  has  been  paid  since  the  motion 
was  made.  The  right  to  restrain  a  public  service  corporation  from 
discontinuing  service,  when  there  is  a  breach  of  a  patron's  obliga- 
tions, has  long  been  recognized.  Richman  v.  Consolidated  Gas  Co., 
186  N.  Y.  209,  78  N.  E.  871 ;  McEntee  v.  Kingston,  165  N.  Y.  27, 
58  N.  E.  785;  Sickles  v.  Man.  Gaslight  Co.,  66  How.  Prac.  314. 

I  am  not  unmindful  of  the  many  decisions  holding  that  a  public 
service  corporation  has  the  right  to  discontinue  service  for  failure  to 
pay,  and  the  principle  laid  down  by  the  General  Term  in  People  v. 
Man.  Gaslight  Co.,  supra,  that  there  was  a  right  to  refuse  service  for 
failure  to  pay  a  prior  indebtedness ;  but  I  prefer  to  fix  the  rights  of 
the  parties  according  to  the  terms  of  the  contract  existing  between 
them. 

The  motion  is  granted.    No  costs.    Settle  order  on  notice. 
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(175  App.  Div.  681) 

In  re  QUINN. 

{Supreme  Court,  Appellate  Division,  Third  Department.    September  28,  1016.) 

Blbohonb  ^=»299(1) — Bictht  to  Exauine  Bai^lotb— Statute. 

Under  Town  Law  (CJonsol.  Laws,  c.  62)  f  67,  providing  that,  in  case  of 
a  contest  or  other  proceeding  wherein  tiie  validity  of  the  election  of  a 
town  officer  Is  in  controversy,  the  ballots  cast  may  be  examined  and  re- 
counted, as  provided  by  law  in  case  of  other  officers  elected  at  general 
elections,  a  candidate  for  the  office  of  town  clerk  at  a  general  election 
held  In  the  town  of  Granville,  Washington  county,  November,  1915,  whom 
the  board  of  canvassers  of  the  town  declared  to  have  been  defeated  by 
one  vote,  was  entitled  to  an  order  granting  him  and  his  agents  permis- 
sion to  examine  the  ballots  cast  on  which  his  name  appeared  as  a  candi- 
date. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent.  Dig.  §  307;  Dec.  Dig. 
<&=»299(1).) 

Appeal  from  Special  Term,  Washington  County. 

Petition  by  William  Quinn  to  examine  ballots ;  Evan  R.  Evans  in- 
tervening. From  an  order  denying  intervener's  motion  to  vacate  and 
set  aside  an  ex  parte  order  of  inspection,  the  intervener  appeals.  Mo- 
tion to  vacate  the  order  of  inspection  denied. 

The  following  is  the  opinion  of  Borst,  J.,  at  Special  Term: 

William  Quinn  and  Evan  B.  Evans  were  candidates  for  the  office  of  town 
clerk  at  the  general  election  held  in  the  town  of  Granville,  Washington  coun- 
ty, November,  1915.  The  board  of  canvassers  of  the  town  declared  Evans 
elected  by  a  plurality  of  one  vote  over  Quinn.  On  the  8th  day  of  January, 
1916,  Quinn  obtained  an  order  from  the  Supreme  Court  permitting  him  and 
his  agents  to  Inspect  and  examine  each  of  the  ballots  cast  at  the  election 
on  which  his  name  appeared  as  a  candidate  for  the  office  of  town  clerk,  and 
directed  the  town  clerk  of  the  town  to  produce  the  boxes  that  contained  the 
ballots  for  such  examination,  and  that  a  copy  of  the  order  should  be  served 
upon  Evans,  and  he  be  given  three  days'  written  notice  to  appear  and  be 
present  at  the  town  clerk's  office  of  the  town  during  the  inspection  and  ex- 
amination of  the  ballots. 

An  order  had  been  previously  obtained  from  a  Justice  of  the  Supreme 
Court  on  December  18,  1915,  directing  that  the  ballot  boxes,  which  contained 
the  ballots  in  question,  be  locked  and  sealed.  The  order  obtained  by  Quinn 
further  provided  that  after  such  examination  the  ballots  be  returned  to  the 
ballot  boxes  by  the  town  clerk  of  the  town,  and  that  they  be  sealed  and  locked 
in  the  presence  of  Quinn  and  Evans  and  at  least  two  members  of  the  board 
of  canvassers  of  the  town,  and  that  thereafter  the  ballots  remain  inviolate  in 
the  sealed  boxes  until  the  further  order  of  the  court. 

Evans  has  Intervened,  and  moves  to  set  aside  the  order  granting  Quinn 
and  his  agents  permission  to  examine  the  ballots,  and  staying  such  ex- 
amination until  the  decision  of  his  motion.  The  affidavits  on  which  the  origi- 
nal order  was  obtained  by  Quinn  disclosed  facts  sufficient  to  entitle  him  to  It, 
if  he  was  entitled  to  it  at  all  under  the  provisions  of  the  statutes,  so  that 
the  only  question  presented  Is  whether  or  not  he  is  entitled  under  any  state 
of  fticts  to  the  order  In  question. 

Section  67  of  the  Town  Lew,  which  has  been  in  effect  for  some  years  pro- 
vides that,  in  cases  where  the  biennial  town  meeting  is  held  at  the  same 
time  as  the  general  election,  it  shall  be  conducted  by  the  inspectors  of  elec- 
tion, who  shall  at  the  close  of  the  polls  proceed  to  canvass  the  votes  for  the 
town  officers,  the  same  as  the  votes  of  other  candidates  cast  at  such  general 
election,  and  make  and  file  a  statement  of  the  whole  number  of  votes  cast 
for  each  candidate  for  a  town  office,  and  deliver  them  to  a  Justice  of  the 
peace  of  the  town,  and  on  the  Thursday  succeeding  such  town  meeting  held 
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with  such  general  election  such  votes  shall  be  recanvassed  and  the  result  of 
such  election  shall  be  declared.  The  section  further  provides:  "In  case  of 
a  contest  or  other  proceeding  in  which  the  validity  of  the  election  of  a  town 
officer  in  any  such  town  is  in  controversy,  the  ballots  cast  at  any  town  meet- 
ing and  election  may  be  examined  and  recounted,  as  provided  by  law,  in 
case  of  other  officers  elected  at  general  elections." 

Prior  to  1913,  section  374  of  the  Election  Law  (Consol.  Laws,  c.  17)  provided 
only  for  the  preservation  of  ballots  but  the  Legislature  in  that  year  (Xiaws 
;L013,  c.  821)  amended  that  section  by  adding  thereto  the  following:  "Any 
candidate  shall  be  entitled  as  of  right  to  an  examination  in  person  or  by 
authorized  agents  of  any  ballots  upon  which  his  name  lawfully  appeared  as 
that  of  a  candidate ;  but  the  court  shall  prescribe  such  conditions  as  of  notice 
to  other  candidates  or  otherwise  as  it  sh&dl  deem  necessary  and  proper" — 
which  amendment  took  effect  on  the  17th  day  of  December,  1913. 

It  is  contended  by  counsel  for  the  intervener  that  it  is  only  a  candidate 
other  than  one  for  a  town  office  who  may  have  the  benefit  of  the  provisions 
of  this  amendment,  except  when  there  is  a  contest  or  proceeding  in  which 
the  validity  of  the  election  of  the  town  officer,  a  candidate  at  the  polls,  is 
in  controversy.  There  may  be  less  difference  in  the  provisions  of  the  Town 
Law  and  that  of  the  amendment  referred  to  than  is  noted  by  counsel^  as 
undoubtedly  it  was  not  intended  to  have  an  examination  under  the  Election 
Law  as  amended,  unless  a  proceeding  was  intended  or  pending  in  which  the 
validity  of  the  election  of  a  candidate  is  in  controversy. 

It  is  not  necessary,  however,  to  decide  whether  this  is  so  oi*  not,  as  the 
proceeding  instituted  by  the  drder  in  question  is  a  proceeding  in  which  the 
validity  of  the  election  of  a  town  officer  at  the  general  election  held  in  the 
town  of  Granville  in  1915  is  in  controversy.  It  is  therefore  unimportant  on 
this  motion  to  determine  whether  the  election  law,  by  virtue  of  the  amend- 
ment of  1913,  permits  an  examination  of  ballots  on  which  the  names  of  town 
officers  appear,  except  in  case  of  a  contest  or  other  proceeding  in  which  the 
validity  of  an  election  of  a  town  officer  is  in  controversy. 

The  motion,  therefore,  to  vacate  the  order  of  inspection  must  be  denied.  As 
the  time,  however,  in  which  the  inspection  was  to  be  had  has  expired,  another 
sufficient  notice  must  be  given  to  Mr.  Evans,  of  the  proposed  inspection. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ. 

J.  B.  McCormick,  of  Granville  (E.  C.  Rogers,  of  Hudson  Falls,  of 
counsel),  for  appellant. 

Milford  D.  Whedon,  of  Granville,  for  respondent. 

PER  CURIAM.  Order  unanimously  affirmed,  with  $10  costs  and 
disbursements,  on  the  opinion  of  Borst,  J.,  at  Special  Term« 


RADT  V.  HIRSH  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    July  7,  1916.) 
L  Landlord  and  Tenant  ^»230(9) — ^Action  fos  Rent— Pubadino  and  Bvz- 

DENOE. 

In  an  action  for  rent,  defended  on  the  ground  of  a  constructive  eviction 
by  landlord's  negligence  in  permitting  the  roof  to  become  defective,  and  in 
failing  to  repair  it  after  notice,  not  setting  up  any  written  notice,  as  pro- 
vided by  the  lease,  but  alleging  that  the  lessee  "personally"  notified  the 
landlord  of  the  defect  in  the  roof,  evidence  that  notice  was  given  by  one 
of  the  lessee's  agents  to  the  lessor,  who  told  the  lessee  to  take  the  matter 
up  with  the  Janitor,  was  within  the  allegation. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  U 
922-924;    Dec.  Dig.  <8s»230(9).] 
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2,  Lanblobd  Am  Tenaut  ^s»222 — AonoN  fob  Bxnt — ^Defenoc — BvianoN. 
In  an  action  for  the  rent  of  premises  for  the  month  of  October  and  each 
of  the  three  following  months,  where  the  lessee  did  not  move  before 
October  1st,  on  which  day  rent  was  due,  an  eviction,  even  if  constituting 
no  defense  to  the  action  for  the  October  rent,  would  constitute  a  defense 
for  rent  accruing  thereafter. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §} 
87^-884 ;  Dec.  Dig.  <S=»222.] 

8.  Landloxd  and  Tenant  ^=:»172(S>--Pbovi8ion8  of  Lbasis — Eviction. 

Under  the  provisions  of  a  lease  that  the  lessor  should  not  be  liable  to 
the  lessee  for  any  damage  caused  by  the  leakage  of  the  roof  unless  he 
neglected  to  repair  it  within  a  reasonable  time  after  written  notice  there- 
of, and  that  he  should  not  be  liable  for  any  latent  defect  in  the  condition 
of  the  premises,  or  for  damages  to  the  premises  or  to  goods  thereon  from 
leakage  from  Croton  water  or  any  other  source,  and  that  the  rent  should 
not  be  withheld  on  account  of  such  damage,  construed  together,  there 
could  be  a  constructive  eviction  by  reason  of  leakage,  of  which  notice 
was  given. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  8 
701;   Dea  Dig.  (8=»172(8).] 

4.  Landlord  and  Tenant  ^=»172(3) — Condition  of  Premises — Landlord's 
DUTT.    - 

A  landlord  is  only  bound  to  use  reasonable  care  to  maintain  the  roof  of 
premises  In  proper  condition,  and  if  he  fails  to  do  so  is  liable  for  damages 
resulting  from  his  negligence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  | 
701;    Dec.  Dig.  <©=5>172(3).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Max  Radt  against  M.  Harry  Hirsh^and  Samuel  Mayers. 
From  a  judgment  of  the  City  Court  in  favor  of  the  plaintiff,  directed 
by  the  court  after  trial  before  a  jury,  the  defendant  Hirsh  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Joseph  Sapinsky,  of  New  York  City  (Alvin  Theo.  Sapinsky,  of  New 
York  City,  of  counsel),  for  appellant. 
Edward  A.  Isaacs,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  rent  of 
certain  premises  for  the  months  of  October,  November,  and  December, 
1913,  and  January,  1914.  In  the  complaint  the  rent  for  each  month 
is  made  a  separate  cause  of  action.  The  answer  sets  up  as  a  defense 
to  each  cause  of  action  a  constructive  eviction  by  reason  of  the  fact 
that  prior  to  October  1st  the  plaintiff  negligently  permitted  the  roof 
to  become  in  a  defective  condition  and,  after  notice  to  him,  failed  and 
neglected  to  repair  the  roof,  so  that  the  rain  leaked  into  the  premises, 
and  thereby  the  premises — 

"became,  were  rendered,  and  continued  to  be  uninhabitable  and  unfit  for  use 
and  purpose  for  wbich  said  premises  were  rented,  and  tliat  by  reason  of 
these  facts  the  defendants  were  compelled  to  leave  the  premises  and  were 
evicted  therefrom." 

^s^For  other  casM  see  same  topic  &  KBY-^aJMBER  In  aU  Key-Numbered  Digests  &  iDdezes 
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[1]  The  lease,  which  is  made  part  of  the  pleadings,  provides  in 
paragraph  third : 

''It  is  understood  that  the  said  lessor  shall  not  be  liable  to  the  said  lessee 
for  any  damages  caused  by  the  leakage  of  the  roof,  vault  lights,  or  skylights, 
unless  the  lessor  neglect  to  repair  same  within  a  reasonable  time  after  a  writ- 
ten notice  of  such  leakage  is  delivered  to  the  lessor/' 

It  is  not  claimed  in  this  case  that  the  defendant  did  give  written 
notice  of  any  leakage,  but  the  answer  sets  forth  that  such  written 
notice  was  by  the  plaintiff  duly  waived,  in  that  the  defendants  person- 
ally notified  the  plaintiflf  of  the  condition  of  the  roof,  as  more  fully 
appears  hereinafter,  and  the  plaintiff  promised  to  and  agreed  with 
the  defendants  to  repair  the  same.  At  the  trial  the  defendants  at- 
tempted to  show  that  notice  of  leakage  was  given  originally  by  one  of 
their  agents  to  the  plaintiff,  and  that  the  plaintiff  told  the  defendants 
to  take  up  these  matters  with  the  janitor,  and  that  thereafter  they  had 
conversations  with  the  janitor.  The  trial  justice,  however,  excluded 
all  this  testimony,  and  in  fact  practically  all  the  testimony  of  every 
kind  oflfered  by  the  defendants. 

While  the  trial  justice  did  not  state  upon  what  ground  he  excluded 
this  evidence,  I  think  that  it  is  quite  apparent  that  he  sustained  the 
plaintiff's  objection  upon  the  ground  that  this  evidence  did  not  come 
within  the  allegation  of  the  answer  that  the  defendants  "personally" 
notified  the  plaintiff  as  to  the  condition  of  the  roof.  It  would  cer- 
tainly seem  that  a  construction  of  the  pleadings  which  would  exclude 
the  testimony  offered  is  entirely  too  narrow,  and  the  words  "person- 
ally notified  the  plaintiff"  should  certainly  include  a  notification  given 
to  the  plaintiff  or  his  duly  authorized  agent  by  the  defendants, 

[2]  The  respondent  further  claims  that  inasmuch  as  the  rent  be- 
came due  on  October  1st,  and  the  defendants  did  not  remove  before 
that  date,  an  eviction  can  constitute  no  defense  to  the  rent  due.  That 
contention  may  be  sound  as  to  the  first  cause  of  action  for  October 
rent,  but  not  to  the  other  causes  of  action  for  rent  accruing  there- 
after. 

[3,  4]  Finally,  it  is  urged  that  under  the  terms  of  the  lease  there 
could  be  no  constructive  eviction  by  reason  of  any  leakage  even  though 
notice  was  given.     Paragraph  ninth  of  the  lease  provides: 

"The  lessor  shall  not  be  Uahle  for  any  latent  defect  or  change  of  condi- 
tion in  the  premises,  nor  for  any  damage  to  the  same,  or  to  goods  or  other 
things  contained  therein,  by  any  overflow  or  leakage  upon  or  into  the  premises 
from  the  Croton  water  or  any  other  source,  and  the  rent  shall  not  be  with- 
held or  diminished  on  account  of  such  defect,  change  or  damage." 

It  is  to  be  noted  that,  while  paragraph  third  in  the  lease  provides 
that  the  landlord  shall  not  be  liable  for  damae:es,  except  where  written 
notice  shall  be  given,  this  paragraph  provides  without  any  exception 
that  "the  rent  shall  not  be  withheld  or  diminished  on  account  of  such 
defects,  change,  or  damage."  In  ray  opinion,  however,  this  paragraph 
should  not  be  construed  in  such  a  manner  as  to  deprive  a  tenant  of 
his  right  to  leave  the  premises,  if  through  the  fault  of  the  landlord 
the  premises  become  uninhabitable.  The  landlord  is  ordinarily  bound 
to  use  reasonable  care  to  maintain  the  roof  in  proper  condition.    Or- 
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dinarily,  if  he  fails  to  use  such  care,  he  would  be  liable  for  damages 
for  injuries  caused  by  his  negligence.  By  the  express  agreement  con- 
tained in  paragraph  third  the  obligation,  of  the  landlord  is,  however, 
limited  by  the  provision  that  he  must  make  repairs  only  after  written 
notice. 

Paragraph  ninth  contains  also  a  clause  that  the  landlord  shall  not 
be  liable  for  any  damage  by  any  overSow  or  leakage,  and  this  clause 
must  necessarily  be  read  with  the  earlier  provision  that  he  shall  not 
be  liable  unless  he  "neglect  to  repair  the  same  after  a  written  notice 
of  such  leakage  is  delivered  to  the  lessor."  Inasmuch  as  the  landlord's 
liability  to  maJce  repairs  is  clearly  continued  when  he  neglects  to  make 
repairs  after  a  written  notice,  I  do  not  think  that  the  lease  should  be 
so  construed  that  if  the  landlord  neglects  to  make  the  repairs,  and  by 
his  wrongful  act  deprive  the  tenant  of  the  substantial  enjoyment  of 
the  demised  premises,  the  tenant  must  continue  to  pay  rent  for  prem- 
ises which  he  cannot  use.  This  clause  is  not  intended,  I  think,  to  cover 
such  a  situation. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


DOSCHEB  v.  VANDERBILT. 
(Supreme  Court,  Appellate  Term,  First  Department    July  7,  1916.) 

1.  Insurance  ^=:»713 — Mutual  Associations — Gkeation  or  Contbact. 

Ck)mpllance  by  applicants  fox  membership  In  a  mutual  life  assurance 
association  with  the  requirement  of  Its  by-laws  to  pay  an  Initial  fee  and 
to  sign  the  by-laws,  together  with  the  constitution  and  by-laws  of  the 
association,  created  a  contractual  relationship  between  the  association 
and  Its  members. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §  1851;  Dec. 
Dig.  <©=>713.] 

2.  Insurance  ^=»728 — ^Persons  Entitled  to  Benefits — Assignee. 

After  the  death  of  a  member  of  a  mutual  life  association  who  has 
compUed  with  its  constitution  and  by-laws,  an  assignee  of  the  member 
had  a  good  legal  right  to  demind,  receive,  and  sue  for  the  amount  con- 
tracted to  be  paid  by  the  association  at  the  death  of  a  member. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  fi  1873,  1875, 
1876,  1977-1980;   Dea  Dig.  <S=»728.] 

8.  Insurance  ^=»813— Actions— Parties. 

The  assignee  of  a  deceased  member  of  a  mutual  life  association  has  the 
election  to  ioin  in'  one  suit  all  the  members  of  the  association  for  the 
agreed  benefits,  or,  as  authorized  by  Code  Civ.  Proc.  f  1919,  to  sue  the 
president  of  the  association. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1994;  Dea 
Dig.  <$s>813.] 

4.  Insurance  ^=:»725 — Contract — Change  or  Annulment. 

A  valid  contract  between  a  member  of  a  mutual  life  assodatiou  and 
the  association  for  a  life  indemnity  could  not  be  abrogated  or  changed 
without  the  consent  of  the  member. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  f  1869;  Dec. 
Dig.  €=»725.] 

^s»For  other  casM  bm  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digest*  ft  Indezee 
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5.  Insurance  ^=»707— Mutual  Association — ^Dissolution. 

A  resolution,  at  a  meeting  of  members  of  a  mutual  life  association, 
tbat  the  benefits  of  living  members  are  terminated,  and  that  the  asso- 
ciation be  continued  only  to  collect  from  the  members  and  distribute  to 
the  assignees  of  deceased  members  any  death  benefits  that  may  have 
accrued  and  remain  unpaid,  is  not  a  resolution  to  dissolve  the  association, 
and  does  not  relieve  it  from  liability  under  a  contract  with  a  member 
who  dies  subsequently. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Gent.  Dig.  |  1844;  Dec 
Dig.  «=>707.] 

6.  Insurance  ^=»707— Mutual  Association — ^Dissolution. 

That  a  large  number  of  members  of  a  mutual  life  association  met  and 
passed  a  resolution  to  dissolve  would  not  be  binding  on  a  large  majority 
of  the  members,  who  did  not  attend  and  did  not  consent  to  the  dissolu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  f  1844;  Dec 
Dig.  <8=»707.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Anna  Doscher  against  Edgar  Vanderbilt,  as  President  of 
the  Teachers'  Mutual  Life  Assurance  Association.  From  a  judgment 
for  plaintiff  for  $540.41,  defendant  appeals.    Affirmed. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

William  J.  Moran,  of  New  York  City,  for  appellant. 
Appell  &  Taylor,  of  New  York  City  (George  H.  Taylor,  Jr.,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  action  is  brought  under  section  1919  of  the 
Code  of  Civil  Procedure  against  the  defendant  "as  president  of  the 
Teachers'  Mutual  Life  Assurance  Association."  The  action  is  based 
upon  the  claim  of  a  joint  or  several  liability  of  the  members  of  the  as- 
sociation to  pay  the  plaintiff  the  sum  of  $500  on  account  of  the  death 
of  her  sister,  who  was  a  member  of  the  association  at  the  time  of  her 
death  and  who  had  been  such  a  member  in  good  standing  for  45  years ; 
the  decedent  having  made  the  plaintiff  her  assignee. 

The  pleadings  were  oral.  The  complaint  as  it  appears  in  the  record 
is  as  follows : 

"This  is  an  action  on  a  contract  brought  by  Anna  Doscher,  the  plaintiff,  as 
the  beneficiary  or  ajssignee  designated  upon  the  books  and  records  of  the  de- 
fendant association  in  the  sum  of  $500,  being  the  amount  of  a  claimed  insur- 
ance benefit  which  accrued  to  Margaret  Doscher  and  to  her  beneficiary  upon 
her  death,  under  the  constitution  and  by-laws  of  the  defendant." 

The  answer  was  likewise  oral,  and  ccmsisted  of  a  general  denial, 
and  the  further  defense  that  the  association  of  which  the  defendant 
Vanderbilt  was  alleged  to  have  been  president  had  dissolved  and  gone 
out  of  existence. 

The  plaintiff  is  a  sister  of  the  late  Margaret  Doscher,  who  died 
April  26,  1915.  Deceased  joined  the  association  when  it  was  formed. 
The  object  and  purpose  of  the  so-called  insurance  plan  of  the  associa- 
tion are  stated  as  follows  in  its  constitution : 

Cs»For  other  cas«s  see  same  topic  ft  KBY-NUMBER  io  all  Key-Numbered  Digests  &  Indexu 
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''We  whose  names  are  undersigiied,  desiTing  to  organize  and  maintain  the 
Teachers*  Mutual  life  Assurance  Association,  whose  object  shall  be  to  give 
to  each  and  every  member  of  the  same  the  opportunity  to  leave  at  death  to  a 
properly  designated  assignee  a  sum  hereinafter  to  be  named,  do  hereby  agree 
to  the  following  constitation  for  said  association." 

Article  1  of  the  by-laws  prescribes  the  qualifications  of  members  and 
provides  that: 

"Any  teacher  In  good  health  employed  in  a  day  school  •  •  ♦  desiring 
to  become  a  member  shall  apply  to  •  •  •  or  secretary,  who  shall  cause 
such  applicant  to  sign  the  constitution  and  pay  an  application  fee  of  fifty 
cents.    ♦    •    •" 

Article  2  provides  as  follows: 

"Members  must  make  all  proper  provision  to  meet  the  prompt  payment  of 
assessments  as  they  are  levied.** 

Articles  3,  4,  and  7  provide  as  follows : 

"Article  3.  Forfeiture  of  Memherahip.  If  any  member  shall  omit  to  pay 
any  assessment  within  fifteen  days  after  payment  is  requested  by  the  col- 
lector, such  collector  shall  send  a  second  request  by  registered  letter,  with  a 
copy  of  articles  11  and  111  of  the  by-laws  inclosed.  Within  three  days  after 
the  return  of  the  letter,  or  the  receipt  for  its  delivery,  if  assessment,  to- 
gether with  a  penalty  of  ten  cents  to  pay  for  postage  of  second  notice,  be 
not  paid,  then  the  membership  of  such  person  shall  be  forfeited,  and  the 
department  collector  shall  notify  the  ward  collector  of  the  fact  and  date  of 
forfeiture,  and  the  ward  collector  shall  give  a  like  notice  to  the  financial 
secretary  who  shall  promptly  notify  the  former  member  of  the  fact  and  date 
of  such  forfeiture. 

"Any  person  whose  membership  has  been  forfeited  or  who  shall  have  re- 
signed may  be  again  admitted  as  a  member  by  the  financial  secretary  upon 
paying  all  the  assessments  such  person  would  have  been  liable  to  pay  if  the 
previous  membership  had  not  been  forfeited.  Every  application  for  readmis- 
slon  must  be  accompanied  by  the  usual  health  certificate  or  a  doctor's 
certificate. 

"Article  4.  Assessments.  Upon  receiving  from  the  treasurer  notice  of  the 
decease  of  a  member,  the  financial  secretary  shall  notify  each  ward  collector 
of  such  death  and  of  the  levy  of  an  assessment  of  fifty  (50)  cents  to  be  collect- 
ed from  each  surviving  member  of  the  several  department  collectors. 

"The  money  in  excess  of  five  hundred  dollars  ($500)  shall  be  allowed  to 
accumulate  and  whenever  it  shall  amount  to  one  thousand  and  twenty  dollars 
($1,020)  there  shall  be  no  call  for  assessment  on  the  occurrence  of  a  death.*' 

"Article  7.  Payments  to  Assignees.  Upon  application  the  sum  of  five  hun- 
dred dollars  ($600)  shall  be  paid  to  the  ajsslgnee  of  a  deceased  member  except 
when  the  death  shall  have  occurred  during  the  vacation — In  which  case  the 
payment  shall  be  made  immediately  after  the  reopening  of  the  schools.  In 
case  of  the  death  of  a  member  who  is  Indebted  to  the  association  for  assess- 
ments as  provided  in  article  1  of  the  constitution  the  amount  of  such  indebt- 
edness shall  be  deducted  from  the  amount  to  be  paid  to  the  assignee.*' 

It  is  unnecessary  to  refer  to  the  other  portions  of  the  by-laws.  It  is 
sufficient  to  state  that  they  show  a  complete  system  for  the  govern- 
ment and  regulation  of  the  association. 

The  directors,  it  seems,  being  of  the  opinion  that  the  plan  and  sys- 
tem of  conducting  the  association  was  not  financially  sound,  and  that 
the  number  of  members  was  not  increasing  sufficiently  to  insure  the 
continued  success  of  the  association,  called  a  special  meeting  of  the  as- 
sociation for  January  30,  1915.  In  the  notices  of  the  meeting,  insur- 
ance was  offered  to  the  members  in  a  standard  life  insurance  company 
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in  which  all  the  members  might  become  insured  by  complying  with 
certain  conditions.    The  notice  stated  that: 

"The  benefits  of  the  present  Teachers*  life  Assurance  Association  will 
lapse  and  become  ineffective  on  or  before  a  date  set  by  the  directors." 

At  the  meeting  held  pursuant  to  this  notice  the  following  resolu- 
tions were  passed: 

'^Whereas,  it  is  the  judgment  of  our  officers  and  managers  that  this  asso- 
ciation is  not  upon  a  safe,  sound,  and  enduring  basis  as  respects  its  benefit  or 
insurance  features,  and  tliat  to  secure  to  the  surviving  members  thereof  and 
to  those  who  may  hereafter  join  this  organization  certain  definite  insurance 
benefits  that  this  organization  be  reorganized  and  that  the  members  concur 
therein;   and, 

"Whereas,  with  respect  to  such  insurance,  it  is  the  judgment  of  aU  that 
this  organization  be  reorganized  into  a  group  of  insured  having  relations 
with  the  Travelers*  Insurance  Company: 

"Now,  therefore,  be  it  resolved,  a  quorum  of  the  board  of  managers  of  this 
organization  being  present  and  concurring  therein,  that  the  benefits  of  all 
Uvlng  members  in  this  organization  be  and  they  hereby  are  terminated,  and 
are  hereby  declared  to  have  lapsed  and  become  ineffective  as  of  this  30th  day 
of  January,  1915;   and  it  is  further 

"Hesolved,  that  this  association  be  continued  only  for  the  purpose  of  col- 
lecting from  the  members  and  distributing  to  the  assigns  of  deceased  members 
any  death  benefits  that  may  have  accrued  and  remain  unpaid.    *    *    *» 

It  was  further  resolved  that  no  ward  collector  shall  dismiss  from 
membership  any  member  whose  name  was  on  the  roll  December  1, 
1914.    The  following  resolution  was  also  adopted: 

"Resolved,  that  a  special  committee  of  three  members,  to  be  appointed  by 
the  president,  be  selected  to  act  with  the  regular  auditing  committee,  and 
that  such  combined  committee  be  instructed  to  audit  the  accounts  of  all  fiscal 
officers  and  agents  of  this  association,  and  that  they  report  thereon  to  the 
president  with  all  convenient  speed,  and  as  soon  as  possible  after  aU  claims 
for  accrued  death  benefits  shall  have  been  satisfactorily  adjusted,  and  that 
if  sudi  accounts  be  found  correct,  and  the  balance,  if  any  in  the  hands  of  any 
of  them  be  turned  over  and  paid  in  the  manner  prescribed  by  said  combined 
committee,  that  when  so  paid,  or  such  accounts  be  found  to  be  correct,  that 
thereupon  each  such  officer  or  agent  be  and  he  is  hereby  released  and  dis- 
charged from  any  and  aU  liability  or  duty  to  this  association  or  any  member 
thereof." 

There  are  two  questions  to  be  determined  in  order  to  establish  the 
right  of  the  plaintiff  to  sustain  the  judgment  she  has  recovered.  The 
first  question  is,  of  course,  as  to  whether  or  not  there  was  a  mutual 
contract  between  the  plaintiff's  assignor  and  the  association. 

[1]  Article  1  of  the  by-laws  requires  all  applicants  for  membership 
before  admission  to  pay  an  initiation  fee  and  to  sign  the  by-laws. 
Compliance  with  this  requirement  by  the  members  created  a  contrac- 
tual relationship  between  them  and  there  is  no  doubt  that  there  was 
a  valid  binding  contract  between  the  plaintiff,  the  association  and  ev- 
ery member  thereof.  The  constitution  and  by-laws  constituted  such  a 
contract.  Hannes  v.  Nederland,  etc.,  Fund,  152  App.  Div.  140,  136 
N.  Y.  Supp.  742;  Ayers  v.  Grand  Lodge,  etc.,  188  N.  Y.  280,  80  N. 
E.  1020.  The  substantial  and  inducing  clause  of  this  contract  re- 
quired the  association  to  pay  to  a  member's  assignee  (providing  such 
member  kept  her  part  of  the  contract;  that  is,  complied  with  the 
by-laws)  the  sum  of  $500  upon  her  death. 

[2]  After  the  death  of  Margaret  Doscher,  the  plaintiflF,  being  her 
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assignee,  had  a  good  legal  right  to  demaind,  receive,  and  sue  for  said 
sum  of  $500.  Under  the  by-laws  there  was  an  express  agreement, 
each  member  with  all  the  others,  that  each  would  pay  a  sum  sufficient 
in  the  aggregate  to  pay  to  the  assignee  of  a  deceased  member  his  or 
her  proportionate  share  of  the  total  sum  of  $500.  Each  member  was 
legally  liable  in  at  least  sudi  an  amount.  Gray  v.  Haviland,  42  App. 
Div.  626,  58  N.  Y.  Supp.  1060;  McDonald  v.  Mutual  Benefit  Ass'n, 
29  Hun,  87. 

[3]  The  plaintiff  had  her  election  to  join  in  one  suit  all  the  mem- 
bers of  the  association,  or  to  invoke  section  1919  of  the  Code  of  Civil 
Procedure  and  sue  the  defendant  Vanderbilt  as  president.  I  think, 
therefore,  the  first  question  must  be  answered  in  the  afl5rmative. 

The  second  question  to  be  determined  is :  Did  the  association  actu- 
ally dissolve ;  and,  if  so,  had  it  the  legal  right  to  dissolve  in  the  man- 
ner alleged,  and  could  it  legally  repudiate  all  liability  to  the  plaintiff? 

[4]  There  being  a  valid  contract  between  the  plaintiff  and  the  de- 
fendant association,  the  contract  could  not  be  abrogated  or  changed 
without  the  consent  of  the  plaintiff.  The  authorities  are  uniform  that 
no  action  on  the  p^rt  of  the  association  without  the  consent  of  the 
plaintiff,  which  would  impair  the  obligation  of  the  contract  or  injuri- 
ously affect  the  rights  of  the  plaintiff  thereunder  would  be  valid,  as 
was  stated  by  Judge  Vann  in  Ayers  v.  Order  of  United  Workmen, 
188  N.  Y.  280,  80  N.  E.  1020,  where  the  defendant  sought  by  change 
of  the  by-laws  to  restrict  the  character  of  the  business  or  employment 
in  which  the  members  should  be  allowed  to  engage : 

"An  amendment  of  by-laws  which  form  part  of  a  contract  is  an  amendment 
of  the  contract  Itself  and  when  such  a  power  is  reserved  in  general  terms  the 
parties  do  not  mean,  as  the  courts  hold,  that  the  contract  is  subject  to  change 
in  any  essential  particular  at  the  election  of  the  one  in  whose  favor  the  reser- 
vation is  made.  It  would  be  not  reasonable,  and  hence  not  within  their  con- 
templation, at  least  in  the  absence  of  stipulations  clearly  specifying  the 
subjects  to  be  affected,  that  one  party  should  have  the  right  to  make  a  radical 
change  in  the  contract,  or  one  that  would  reduce  its  pecuniary  value  to  the 
other.  A  contract  which  authorizes  one  party  to  change  it  in  any  respect  that 
he  chooses  would  in  effect  be  binding  upon  the  other  party  only,  and  would 
leave  him  at  the  mercy  of  the  former,  and  we  have  said  that  human  language 
is  not  strong  enough  to  place  a  person  in  that  situation." 

If  the  defendant  could  not  make  a  substantial  change  in  its  con- 
tract with  plaintiff  without  plaintiff's  consent,  it  can  hardly  be  said 
that  it  could  abrogate  and  repudiate  the  contract  arbitrarily.  The  de- 
fendant's attorney  claims  that  plaintiff — 

''had  no  vested  right  to  have  the  old  association  maintained  forever  in  the 
form  in  which  it  existed  before  the  dissolution.'' 

The  answer  to  that  contention  is  that  the  extent  of  the  obligation 
assumed  by  a  person  to  a  contract,  in  the  absence  of  fraud,  will  fur- 
nish no  ground  for  its  repudiation  or  abrogation  in  a  court  of  law; 
and  while  it  is  true  that  plaintiff  had  no  right  to  insist  upon  the  con- 
tinuation of  the  association  "forever,"  she  did  have  the  right  to  insist 
upon  the  performance  of  its  contract  with  her.  It  is  true  that,  while 
the  by-laws  contemplate  the  right  of  the  members  to  resign,  they  do 
not  authorize  a  part  of  the  members,  even  though  it  be  a  large  num- 
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ber  of  them,  to  change  the  character  of  the  organization,  form  a  new 
organization,  and  repudiate  the  contract  with  plaintiff. 

[5,  8]  An  examination  of  the  minutes  of  the  meeting  shows  that, 
as  matter  of  fact,  there  was  no  resolution  passed  to  "dissolve."  In 
fact  the  organization  was  to  continue  under  different  plans.  The  "or- 
ganization" was  to  be  "reorganized"  with  the  "concurrence"  of  the 
members,  and  it  was  expressly  resolved  that  no  member  should  be 
dismissed  from  "membership  whose  name  was  on  the  roll  December 
1,  1914."  The  only  part  of  the  resolutions  passed  which  would  in- 
dicate that  the  members  at  the  meeting  intended  to  "dissolve"  is  as 
follows : 

"Resolved,  that  this  assodatlon  be  continued  only  for  the  purpose  of  col- 
lecting from  the  members  and  distributing  to  the  assigns  of  deceased  members 
any  death  benefits  that  may  have  accrued  and  remain  unpaid." 

This  resolution,  read  in  connection  with  the  other  portions  of  the 
minutes  of  the  meeting,  indicate  that  the  organization  was  not  "dis- 
solved," but  reorganized,  and  its  members  turned  over  to  "tlie  Travel- 
ers' Insurance  Company."  But,  even  had  a  large  number  met  and 
passed  a  resolution  to  "dissolve,"  this  would  not  have  been  binding 
on  the  large  majority  of  the  members,  who  did  not  attend  and  who 
did  not  consent.  The  number  of  members  was  1,300  or  over,  and 
the  number  attending  the  meeting  about  300;  and  the  notice  of  the 
meeting  did  not  contain  an  express  notice  that  the  question  of  dissolu- 
tion would  be  brought  before  the  meeting  for  action  thereon. 

It  appears  by  the  record  that  the  association  now  has  property  which 
it  refuses  to  apply  towards  the  payment  of  plaintiff's  claim.  This  ac- 
tion, therefore,  is,  I  think,  perfectly  proper  at  this  time  for  the  pur- 
pose of  reaching  that  property.  The  judgment  does  not  bind  the  in- 
dividual property  of  the  defendant  Vanderbilt,  nor  the  individual  prop- 
erty of  the  members  of  the  association,  and  there  must  be  a  subse- 
quent proceeding  brought,  in  the  event  that  the  judgment  cannot  be 
satisfied  from  the  property  of  the  association.  See  Code  of  Civil  Pro- 
cedure, §§  1921,  1922;  McCabe  v.  Goodfellow,  133  N.  Y.  90,  30  N. 
E.  728,  17L.  R.  A.  204. 

The  judgment  should  be  affirmed,  with  $25  costs.    All  concur. 


(96  Misc.  Rep.  561) 

•  AIKEN  v.  AIKEN, 

(Supreme  Court,  Special  Term,  Monroe  Ck)unt7.    September  16,  1910.) 

1.  Divorce  ^=»269(13) — Alimony — Contempt — Statute, 

Whether  an  order  granted  under  Code  Olv.  Proc.  §  1778,  requiring  the 
defendant  to  show  cause  why  he  should  not  be  punished  tor  contempt  in 
failing  to  pay  alimony,  is  the  order  of  the  court  or  of  a  Judge,  is  to  be 
determined,  not  by  the  form  of  the  order,  but  by  whether  the  Judge  grant- 
ing the  order  was  then  holding  a  term  of  court  and  authorized  to  grant  a 
court  order. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  §  762;  Dec  Dig. 
<&=:>269(13).] 

^s>FoT  other  eases  see  same  topic  &  KEY-NUMBER  in  all  Kesr-Numbered  Dlgestn  ft  Indexes 
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2.  OorrrsMFT  €=s>20 — Obdbb  Violated— Nature — DBTBBMnrATioif. 

In  proceedings  to  punish  for  contempt,  the  court  will  look  back  to  the 
form  of  the  order  violated,  to  ascertain  whether,  irrespective  of  its  form, 
it  was  not  in  fact  granted  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent.  Dig.  t§  68-62;  Dec, 
Dig.  <05»2O.] 

8.  Divorce  9=»269(13) — ^Azjhort — ^Failukb  to  Pat — Conteicpt. 

Where,  in  proceedings  to  punish  for  contempt  for  default  in  payment  of 
alimony,  the  order  to  show  cause  was  made  by  the  Judge  when  holding 
an  Equity  Term  of  court,  though  not  signed  by  him  in  open  court,  and  not 
being  entitled  at  a  term  of  court,  nor  directed  to  be  entered,  the  form 
of  the  order  may  be  amended,  and  the  failure  to  enter  be  corrected  by  a 
nunc  pro  tunc  entry. 

[Ed.  Note. — For  other  cases,  see  Divorce*  Cent  Dig.  I  762;   Dec.  Dig. 
«=>269(13).l 
i.  Judges  ^=s»27 — "Coubt" — Judge  Out  or  Coubt. 

There  is  a  distinction  between^  a  court,  which  has  been  defined  as  a 
'tribunal  organized  according  to  law  and  sitting  at  fixed  times  and 
places  for  the  administration  of  Justice,"  and  a  Judge  out  of  court. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  §t  10^189;  Dec. 
Dig.  €=»27. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Court.] 

0.  Motions  $=s>8 — Obdeb — ^Judgb  Out  of  Coubt. 

Where  an  application  is  required  to  be  made  to  the  court,  it  cannot  be 
made  to  a  Judge  out  of  court 
[Ed.  Note. — For  other  cases,  see  Motions,  Cent.  Dig.  |  0;    Dec.  Dig. 

6.  Motions  «s»7 — JuBxsoicnoN — ^Poweb  at  Speozai*  Tebm. 

Where  a  right  is  purely  statutory,  and  is  required  to  be  exercised  by 
an  application  to  a  Judge,  an  order  granted  at  a  Special  Term  iB  void. 

[Ed.  Note. — For  other  cases,  see  Motions,  Cent  Dig,  I  5;  Dec  Dig. 
«=>7.] 

7.  Motions  ^=»58 — Obdebs — Amendment. 

A  Judge's  order,  <with  an  erroneous  caption  and  notice  to  enter,  is  not 
void,  but  may  be  amended  to  comply  with  the  actual  fact. 
[Ed.  Note.— For  other  cases,  see  Motions,  Cent  Dig.  §  72;   Dec.  Dig. 

Action  by  Henrietta  Amelia  Aiken  against  Eugene  Dix  Aiken.  On 
motion  to  punish  for  contempt  for  default  in  payment  of  alimony. 
Motion  granted,  with  permission  to  amend  the  form  of  the  order  to 
show  cause,  and  to  enter  it  nunc  pro  tunc. 

Bentley  &  MacFarlane,  of  Rochester,  for  the  motion. 
O'Brien  &  Powell,  of  Rochester  Qames  C.  O'Brien,  of  Rochester, 
of  counsel),  opposed. 

RODENBECK,  J.  [1]  Defendant  appeared  specially  by  counsel  to 
oppose  this  motion,  on  the  ground  that  the  order  to  show  cause  insti- 
tuting it  was  not  a  court  but  a  judge's  order.  The  Code  of  Civil 
Procedure  provides  that,  where  a  husband  makes  default  in  the  pay- 
ment of  alimony,  "the  court  may,  in  its  discretion,  make  an  order 
requiring  the  husband  to  show  cause  before  it"  why  he  should  not 
be  punished  for  failure  to  make  the.  payment  (section  1773) ;  and  it  is 

C=s»Por  other  oases  see^ame  topic  ft  KSTT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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contended  that  the  order  to  show  cause  in  this  case,  not  being  entitled 
at  a  term  of  court,  and  not  being  directed  to  be  entered,  is  not  a  court 
order,  and  therefore  did  not  confer  jurisdiction  upon  the  court  to  hear 
the  motion. 

[2,  3]  In  proceedings  to  punish  for  contempt,  the  statute  govem- 
the  proceedings  must  be  literally  followed;  but  the  court  will  look 
back  of  the  form  of  the  order  tp  ascertain  whether,  irrespective  of  its 
form,  it  was  not  in  fact  granted  by  the  court.  At  the  time  that  the 
order  to  show  cause  was  made,  the  judge  who  granted  the  order  was 
holding  an  Equity  Term  of  court,  and  the  order,  while  not  signed  by 
him  in  open  court,  was  made  while  the  term  of  court  was  in  progress. 
Under  such  circumstances  the  irregularity  in  the  form  of  the  order 
and  the  neglect  to  enter  it  will  be  overlooked  by  the  court,  and  the 
order  will  be  held  sufficient  as  a  court  order,  although  in  form  a  judge's 
order.  Phinney  v.  Broschell,  80  N.  Y.  544 ;  Sweeney  v.  O'Dwyer,  197 
N.  Y.  499,  503,  90  N.  E.  1129;  Matter  of  Munson,  95  App.  Div.  23, 
26,  88  N.  Y.  Supp.  509;  Matter  of  Knickerbocker  Bank,  19  Barb. 
602;  Lowerre  v.  Owens,  14  App.  Div.  215,  43  N.  Y.  Supp.  467; 
Regan  v.  Traube,  9  N.  Y.  Supp.  495;  Coffin  v.  Lesster,  36  Hun,  347; 
Lachenmeyer  v.  Lachenmeyer,  26  Hun,  542 ;  Albrecht  v.  Canfield,  92 
Hun,  240,  36  N.  Y.  Supp.  940. 

[4-7]  There  is  a  distinction  between  a  court,  which  has  been  defined 
as  a  "tribunal  organized  according  to  law  and  sitting  at  fixed  times 
and  places  for  the  administration  of  justice"  (People  ex  rel.  Eckerson 
V.  Trustees,  151  N.  Y.  75,  45  N.  E.  384),  and  a  judge  out  of  court 
The  Code  of  Civil  Procedure  makes  a  distinction  between  a  court  or- 
der and  a  judge's  order,  without  prescribing  any  diflFerence  in  their 
form ;  and  where  an  application  is  required  to  be  made  to  the  court,  it 
cannot  be  made  to  a  judge  out  of  court.  Matter  of  Wright,  Peters  & 
Co.,  73  App.  Div.  75,  76  N.  Y.  Supp.  775 ;  People  ex  rel.  Lower  v. 
Donovan,  135  N.  Y.  76,  31  N.  E.  1009.  Likewise,  where  a  right  is 
purely  statutory,  and  is  required  to  be  exercised  by  an  application  to 
a  judge,  an  order  granted  at  Special  Term  is  void  (Heishon  v.  Knicker- 
bocker Life  Ins.  Co.,  77  N.  Y.  278);  but  a  judge's  order,  with  an  er- 
roneous caption  and  notice  to  enter,  is  not  void,  but  may  be  amended 
to  comply  with  the  actual  fact.  Mojarrieta  v.  Saenz,  80  N.  Y.  553; 
Coffin  V.  Lesster,  36  Hun,  347,  Under  these  authorities  it  is  absurd 
to  say  that  a  judge  sitting  on  the  bench  at  a  term  of  court  cannot  is- 
sue a  judge's  order,  or  that  the  same  judge  upon  retiring  to  his  cham- 
bers without  having  adjourned  the  term  cannot  issue  a  court  order. 

The  main  purpose  of  the  order  to  show  cause  in  this  case  is  to  give 
notice  to  the  defendant,  and  it  is  accomplished  whether  it  is  done  by 
a  court  or  judge's  order,  and.  the  courts  should  not  be  too  strict  in 
the  interpretation  of  Code  provisions  which  do  not  go  to  a  substantial 
right.  The  dispute  in  this  case  is  an  illustration  of  the  evil  of  stat- 
utory provisions  controlling  the  court  in  relation  to  matters  of  pro- 
cedure. It  does  not  matter  in  the  slightest  degree,  so  far  as  the  de- 
fendant is  concerned,  whether  he  receives  his  notice  to  appear  and 
show  cause  why  he  has  not  paid  alimony,  which  he  has  been  directed 
to  pay,  by  virtue  of  a  motion,  an  order  to  show  cause  signed  by  a 
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judge,  or  issued  by  the  court.    The  faUure  to  enter  a  court  order  is  an 
irregularity  which  may  be  corrected. 

The  plaintiff  may  amend  the  form  of  her  order  to  show  cause  and 
enter  it  nunc  pro  tunc^  and  the  motion  to  punish  for  contempt  is 
granted,  with  $10  costs. 


<174  App.  Div.  654) 

MANNY  V.  BURKE. 

{Supreme  Court,  Appellate  Division,  TMrd  Department.    September  13,  1910.) 

1.  Pabtnebshif  ^=:>105 — ^Aqbeement  to  Fobm — Breach — ^Remedy. 

Where  a  violinist  and  a  theatrical  producer  made  an  agreement  to 
form  a  copartnership  in  an  amusement  enterprise  to  begin  September  1st, 
but  the  producer  violated  the  agreement  before  such  date,  so  that  the  co* 
partnership  was  never  in  fact  formed,  the  violinist,  for  the  producer's 
breach  of  contract,  could  bring  an  -action,  and  need  not  proceed  as  for  a 
settlement  and  an  accounting  of  partnership  affairs. 

[Ed.  Note.^-BV)r  other  cases,  see  Partnership,  Gent.  Dig.  {  168;  Dec. 
Dig.  <8=»105.] 

2,  CoNTRACT8.«=»332(2) — ^Actions  fob  Bbeach— Complaint. 

A  complaint  aUeging  a  valid  contract,  a  readiness  to  perform  on 
plaintiff's  part,  a  demand  upon  defendant  for  performance^  the  latter's 
refusal,  and  the  damages  resulting  therefrom,  is  sufficient  as  against 
demurrer,  though  there  may  be  difficulty  in  proving  plaintiff's  damages. 

[Ed.  Note.— For  other  cases,  see  Ck)ntracts,  Cent  Dig.  ti  1621-1635, 
1638-1639;    Dec  Dig.  <S=>332(2).1 

Woodward  and  Howard,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  J.  Fred  Manny  against  William  J.  Burke,  From  a  judg- 
ment dismissing  the  complaint  upon  the  pleadingSi  plaintiff  appeals. 
Judgment  reversed,  and  new  trial  granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Albert  B.  Wolf,  of  Troy,  for  appellant. 

O'Brien,  Malevinsky  &  Driscoll  and  Arthur  F.  Driscoll,  ?ill  of  New 
York  City  (Charles  J.  Tobin,  of  Albany,  of  counsel),  for  respond- 
ent 

JOHN  M.  KELLOGG,  P.  J.  Upon  the  trial  the  defendant  had 
judgment  upon  the  pleadings  dismissing  the  complaint.  The  com- 
plaint alleges  an  agreement  between  the  defendant,  who  '4s  well 
and  favorably  known  as  a  producer  and  promoter  of  vaudeville  en- 
tertainment," and  the  plaintiff  who  "possesses  unique,  unusual,  and 
extraordinary  ability  as  a  violinist  and  an  actor,  and  particularly 
adapted  for  the  portrayal  of  the  character  of  entertainment  that  is 
about  to  be  presented  by  said  Mr.  Burke.*'  The  agreement  recited 
that  the  parties  "desired  to  become  associated  together  in  the  produc- 
tion and  presentation  of  said  entertainment  to  be  provided  by  Mr. 
Burke  in  vaudeville,  theaters,  and  other  places  of  amusement,"  and 
provided  that  the  defendant  is  to  produce  and  finance  the  entertain- 
ment and  be  the  general  manager  thereof,  and  provided,  among  other 

^s»For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  DigenU  ft  Indexes 
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things,  that  the  plaintiff  "is  to  devote  his  entire  time  and  best  ability 
to  the  portrayal  of  the  leading  male  role  or  rendition  of  such  other 
service  as  Mr.  Burke  might  direct  in  the  entertainment  to  be  provided 
by  said  Mr.  Burke  in  vaudeville,  theaters,  and  other  places  of  amuse- 
ment as  Mr.  Burke  may  from  time  to  time  determine."  The  agree- 
ment also  provided  that,  after  the  net  proceeds  of  the  entertainment 
repaid  the  money  advanced  by  the  defendant,  the  parties  were  to  share 
equally  in  the  profits  and  losses  of  the  enterprise.  Apparently  the 
plaintiff  was  to  receive  no  other  compensation.  The  agreement  was 
to  continue  for  three  full  theatrical  seasons  from  September  1,  1913. 
At  the  time  performance  was  contemplated  the  plaintiff  demanded 
that  the  defendant  fulfill  and  live  up  to  his  agreement,  which  he  re- 
fused and  still  refuses  to  do,  and,  the  complaint  continues,  ''the  plain- 
tiff was  at  all  times  herein  mentioned  ready  and  willing  to  fulfill  and 
has  fulfilled  and  performed  his  part  of  said  agreement  and  contract; 
that  by  reason  of  defendant's  failure  to  fulfill  and  live  up  to  his  part 
of  said  agreement  and  contract,  this  plaintiff  has  been  damaged  in  the 
sum  of  $12,000,"  for  which,  with  interest,  he  demands  judgment. 

That  action  was  brought  April  8,  1914.  The  complaint  also  alleged 
that,  after  the  signing  and  delivery  of  the  written  agreement,  it  was 
agreed  between  3ie  parties,  as  a  part  of  the  agreement  on  said  day 
.  entered  into  between  the  parties,  that  the  plaintiff  should  receive  for 
his  compensation  under  said  agreement  the  sum  of  $100  or  more  per 
week  during  the  continuance  of  said  agreement.  The  Special  Term 
dismissed  the  complaint,  apparently  upon  the  ground  that  the  agree- 
ment to  pay  the  $100  a  week  was  without  consideration,  and  that  the 
plaintiff  could  not  bring  an  action  for  wrongful  discharge  and  breach 
of  contract,  but  must  proceed  as  for  a  settlement  and  an  accounting 
of  partnership  affairs. 

[1]  There  were  no  partnership  affairs  to  be  settled.  The  parties 
had  made  an  agreement  to  form  a  copartnership  to  begin  September 
1st;  but  the  defendant  violated  the  agreement,  and  therefore  the  co- 
partnership was  never  in  fact  formed.  The  plaintiff's  damages  come 
from  the  fact  that  by  the  defendant's  breach  the  copartnership  was 
never  entered  upon  and  the  plaintiff  lost  the  profits  which  would  have 
resulted  therefrom.  The  plaintiff's  rights  come  not  from  the  copart- 
nership business,  but  from  the  defendant's  breach  of  the  agreement  to 
enter  upon  and  conduct  the  copartnership  business  contemplated.  The 
action,  therefore,  is  to  recover  damages  for  breach  of  contract  only. 
On  the  question  of  damages  the  complaint  is  not  very  definite;  it 
alleges  that  the  plaintiff  has  suffered  $12,000  damages.  Perhaps  the 
defendant  could  have  obtained  an  order  requiring  the  complaint  to 
be  more  definite  upon  that  subject.  Upon  a  demurrer  to  the  com- 
plaint, the  pleading  must  be  liberally  construed,  and  all  reasonable  in- 
tendments are  in  favor  of  the  plaintiff.  Ellsworth  v.  Agricultural  So- 
ciety, 99  App.  Div.  119,  91  N.  Y.  Supp.  1040. 

[2]  There  may  be  difficulty  in  proving  the  plaintiff's  damages,  but 
that  is  no  reason  for  dismissng  his  complaint  He  has  alleged  a  valid 
contract,  and  a  readiness  to  perform  on  his  part,  and  a  demand  upon 
the  defendant  for  performance,  and  his  refusal  and  the  damages  re- 
sulting from  that  refusal.    The  complaint  is  therefore  sufficient  as 
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against  a  demurrer.  If  the  defendant  is  well  and  favorably  known  as 
a  producer  and  promoter  of  his  entertainment,  as  he  admits  in  the  con- 
tract, evidently  the  copartnership  agreement  had  value  to  the  plain- 
tiff, and  by  the  breach  damages  would  follow.  It  is  evident  the  plain- 
tiff is  not  seeking  to  recover  the  $100  a  week,  as  that  would  be  a  small 
part  of  the  damages  alleged.  He  seeks  to  recover  the  general  dam- 
ages resulting  from  the  defendant's  refusal  to  perform.  The  allega- 
tion about  the  $100  per  week  was  evidently  thrown  in  as  a  safeguard, 
but  has  no  bearing  upon  the  main  question  relied  upon. 

I  therefore  favor  a  reversal  and  a  new  trial,  with  costs  to  the  appel- 
lant to  abide  the  event. 

LYON  and  COCHRANE,  JJ.,  concur. 

WOODWARD,  J.  (dissenting).  The  complaint  in  this  action  al- 
leges the  place  of  residence  of  the  plaintiff  and  defendant,  and  that 

"on  or  about  the day  of  March,  1913,  the  defendant  entered 

into  a  written  contract  and  agreement  with  the  plaintiflF,  and  duly 
executed  by  the  plaintiff  and  defendant,"  which  agreement  is  set  out 
in  detail,  and  which  concededly  constituted  the  plaintiff  and  defend- 
ant copartners  in  a  theatrical  venture.  There  can  be  no  reasonable 
question  that  the  recitals  in  said  contract,  together  with  the  expressed 
consideration,  made  this  a  valid  contract,  binding  on  the  parties.  This 
agreement,  made  in  March,  was  not  to  become  effective  until  on  or 
about  the  1st  of  the  following  September,  and  was  to  continue,  not 
for  three  years,  but  for  "three  full  theatrical  seasons."  The  complaint, 
after  setting  out  the  contract  continues: 

"That  after  the  signing  and  delivery  of  the  above  Instrument  In  writing  as 
set  forth  in  paragraph  number  third  of  the  complaint,  It  was  agreed  between 
the  parties  hereto  as  part  of  the  agreement  and  contract  on  said  day  entered 
Into  between  said  parties  that  the  plaintiff  should  receive,  for  his  compen- 
sation under  said  agreement  and  contract,  the  sum  of  $100  or  more  per  week 
during  the  continuance  of  said  agreement  and  contract ;  fifth,  that  thereafter, 
and  on  or  about  the  Ist  day  of  September,  1918,  at  the  time  the  above  agree- 
ment and  contract  was  to  commence,  the  plaintiff  demanded  of  the  defendant 
that  he  fulfill  and  live  up  to  the  said  agreement  and  contract  entered  Into 
by  him  with  the  defendant,  but  the  defendant  refused  and  still  refuses  to  ful- 
fill and  live  up  to  said  agreement  and  contract,  and  that  the  plaintiff  was  at 
all  times  herein  mentioned  ready  and  willing  to  fulfill,  and  has  fulfilled  and 
performed,  his  part  of  said  agreement  and  contract;  that  by  reason  of  the 
defendant's  failure  to  Uve  up  to  his  part  of  said  agreement  and  contract  this 
plaintiff  has  been  damaged  to  the  sum  of  $12,000." 

The  complaint  then  demands  judgment  against  the  defendant  for 
$12,000,  witii  interest  from  the  1st  day  of  September,  1913,  besides  the 
costs  of  this  action. 

The  defendant's  answer  denies  the  material  allegations  of  the  com- 
plaint, sets  up  the  statute  of  frauds  as  against  the  fourth  paragraph  of 
the  complaint,  apd  demands  the  dismissal  of  the  complaint.  Subse- 
quently a  motion  was  made  for  judgment  on  the  pleadings,  and  the 
learned  court  at  Special  Term  dismissed  the  complaint,  on  the  ground 
that  it  failed  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

It  had  seemed  to  me  entirely  obvious  that  the  judgment  should  be 
supported  by  this  court,  upon  the  general  grounds  covered  by  the 
160N.Y.S.— 56 
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opinion  of  the  leamied  justice  presiding  at  Special  Term;  but,  inas- 
much as  one  of  my  Brethren  disagrees,  it  seems  proper  to  discuss  the 
merits.  The  dissenting  opinion  suggests  that  the  complaint  demands 
relief  because  of  the  refusal  of  the  defendant  to  perform  the  contract 
of  copartnership,  and  says: 

"If  the  defendant  is  well  and  favorably  known  as  a  producer  and  promoter 
of  his  entertainment,  as  he  admits  in  the  contract,  evidently  the  copartnership 
agreement  had  value  to  the  plaintiff,  and  by  the  breach  damages  would  fol- 
low. It  is  evident  the  plaintiff  is  not  seeking  to  recover  the  $100  a  week,  as 
that  would  be  a  small  part  of  the  damages  alleged.  He  seeks  to  recover  the 
general  damages  resulting  from  defendant's  refusal  to  perform.  Tlie  alle- 
gation about  the  $100  per  week  was  evidently  thrown  in  aa  a  saf^uard,  but 
has  no  bearing  upon  the  main  question  reUed  upon." 

Perhaps  the  best  answer  to  this  suggestion  is  that  made  by  the  plain- 
tiff, through  his  attorney,  in  the  brief  now  before  this  court  He  says 
of  his  complaint  that  it  alleges  the  making  of  the  written  contract — 

"and  sets  forth  in  the  fourth  paragraph  that,  after  the  signing  of  the  con- 
tract in  writing  it  was  agreed  between  the  parties  to  the  agreement  and  con- 
tract so  entered  into  between  them  that  the  plaintiff  should  receive  the  sum 
of  $100  or  more  per  week  during  the  continuance  of  said  agreement  and  con- 
tract, and  sets  forth  in  the  fifth  paragraph  that  thereafter,  and  on  or  about 
the  1st  day  of  September,  1913,  that  the  plaintiff  demanded  of  the  defendant 
that  he  fulfill  and  live  up  to  his  agreement  and  contract  entered  into  by  him 
with  the  defendant,  and  that  the  defendant  refused,  and  stiU  refuses,  to  ful- 
fill and  live  up  to  his  agreement  and  contract,  and  that  the  plaintiff  was  at  all 
times  herein  mentioned,  ready  and  wilUng  to  fulfill  and  has  fulfilled  and 
performed  his  part  of  the  agreement  and  contract,  and  that  by  reason  of  the 
defendant's  failure  to  fulfill  and  Uve  up  to  his  part  of  his  agreement  and 
<:ontract  he  has  been  damaged  in  the  sum  of  $12,000,  being  the  amount  of 
the  damages  sustained  by  him  by  reason  of  the  defendant's  failure  to  provide 
employment,  for  the  plaintiff  as  set  forth  in  the  agreement  and  contract,  from 
the  time  of  the  agreement  or  contract  was  to  commence  on  or  about  Septem- 
ber 1,  1913,  and  to  the  time  the  contract  was  to  continue,  which  was  for  three 
full  theatrical  seasons  at  40  weeks  per  season,  for  3  years,  120  weeks  at  $100 
per  week." 

That  is,  the  plaintiff  himself  declares  that  the  gravamen  of  his  ac- 
tion is  the  loss  of  employment  at  $100  per  week  for  40  weeks  per 
year  for  a  period  of  3  years,  3ji  aggregate  of  exactly  $12,000,  the 
amount  of  his  alleged  damages.  He  wholly  ignores  the  fact  of  the 
contract  being  one  of  copartnership,  in  which  he  was  to  share  in  the 
profits  and  losses,  and  simply  seeks  to  hold  the  defendant  as  an  em- 
ployer for  a  definite  term  of  40  weeks  in  each  of  3  years.  If  there 
was  any  such  verbal  agreement  as  alleged,  it  was  simply  an  under- 
standing as  to  the  amount  which  the  plaintiff  was  to  draw  from  the  co- 
partnership during  its  performance ;  but  this  would  obviously  depend 
upon  the  question  of  whether  the  copartnership  was  successfully  car- 
ried on,  for  his  written  agreement  was  to  share  in  the  profits  and  losses, 
and  the  amount  of  his  actual  compensation  could  not  be  determined 
until  it  was  determined  whether  there  were  profits  or  losses.  If  the 
losses  exceeded  the  earnings  of  the  copartnership,  it  must  be  obvious 
that  the  plaintiff  would  not  be  entitled  to  $100  per  week  during  the 
entire  term. 

The  plaintiff  having  himself  given  us  the  true  construction  of  his 
•oleadings,  and  this  was  obviously  what  was  done  before  the  court  at 
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Special  Tenn  it  is  difficult  to  understand  why  this  court  should  be 
astute  to  discover  a  different  construction  under  which  the  complaint 
may  be  sustained.  The  plaintiff  is  not  here  claiming  damages  for  the 
failure  of  the  defendant  to  perform  his  written  contract,  except  as 
that  is  supposed  to  underlie  the  alleged  verbal  agreement  to  pay  the 
plaintiff  $100  per  week  for  120  weeks  during  a  period  of  3  years. 
His  theory  is  that  the  defendant  employed  him  for  a  definite  period^ 
not  that  he  was  employed  by  the  copartnership,  with  an  understand- 
ing that  he  was  to  draw  $100  per  week  during  the  performance  of  the 
contract,  dependent,  of  course,  for  its  continuance  upon  the  partner- 
ship continuing  in  business  and  earning  a  sum  sufficient  to  pay  the 
same.  Having  entered  into  a  written  agreement  of  partnership,  he 
now  seeks  to  make  one  member  of  the  firm  an  employer,  and  the  ques- 
tion of  $100  per  week  is  not  "evidently  thrown  in  as  a  safeguard," 
but  as  the  essential  element — ^the  only  element — of  the  damages  claim- 
ed. That  this  is  the  plaintiff's  theory,  running  through  the  entire  com- 
plaint, is  evidenced  by  his  allegation  that  he  was  "ready  and  willine 
to  fulfill  and  has  fulfilled  and  performed  his  part  of  the  agreement, ' 
although  this  action  was  brought  on  the  10th  day  of  February,  1914, 
only  about  6  months  after  the  time  for  the  performance  to  begin  on 
the  3-year  contract.  The  plaintiff  makes  no  claim  whatever  for  dam- 
ages growing  out  of  the  breach  of  the  written  contract  His  grievance 
is  that  the  alleged  verbal  contract,  for  which  there  was  no  considera- 
tion, was  not  carried  out ;  that  he  was  employed  at  $100  per  week  for 
40  weeks  in  each  year  for  3  years.  We  have  a  right  to  accept  his  own 
construction  of  the  pleadings,  and,  as  he  makes  no  claim  which  is  good 
in  law,  there  is  no  reason  for  disturbing  the  judgment. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

HOWARD,  J.,  concurs. 


LAWRENCE  v.  MASSACHUSETTS   BONDING  &  INS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    July  7,  1916.) 

L  iNSURAircs  ^s»6S5?(l>— Actions— Limitations — Provisions  of  Policy. 

Where  an  Insurance  company,  which,  by  Its  policy,  has  agreed  to  in> 
demnify  insured  against  liability  for  damages  suffered  by  any  person 
by  reason  of  work  prosecuted  on  the  premises  of  insured,  and  to  defend 
any  suit,  even  if  groundless,  refuses  to  defend  a  suit  against  insured, 
an  action  for  breach  of  the  contract  by  such  refusal  is  not  governed  by 
a  provision  of  the  policy  that  no  action  shall  lie  against  the  company  for 
any  loss  or  expense  under  the  policy,  except  after  trial  of  the  issue  and 
within  90  days  after  payment  of  the  loss  or  expense. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  1540,  1544; 
Dec.  Dig,  <8=5»622(1).] 

1,  iNsraANCS  ^=»646(8) — ^Actions— Disection   of  Yekdict — Setting  Aside 
Verdict. 

Where  insured  in  a  liability  policy,  after  refusal  of  the  insurer  to  de- 
fend a  claim  against  him  for  $5,000,  and  after  suit  brought,  but  before 
trial,  settled  the  claim  by  a  payment  of  $500.  and  paid  his  attorney  $100, 
which  was  conceded  to  be  a  reasonable  fee,  and  in  an  action  against  the 
insurer  for  breach  of  the  contract  to  defend  insured  the  court,  on  motion 

^s^Por  other  cases  sea  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indezes^ 
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of  both  parties  for  directed  verdict,  directed  a  verdict  for  the  insured  for 
$600,  though  there  wa3  no  proof  of  liability  of  the  insured,  it  was  error 
to  set  aside  the  verdict  rendered  pursuant  to  such  direction. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  I  1665;    Dec. 
Dig.   «=>646(8).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Gustavus  L,  Lawrence  against  the  Massachusetts  Bonding 
&  Insurance  Company.  From  a  judgment  for  defendant,  dismissing  the 
complaint  on  the  merits,  and  from  an  order  setting  aside  a  verdict 
directed  for  plaintiflf,  plaintiff  appeals.  Reversed,  and  verdict  rein- 
stated. 

Argued  March  term,  1916,  before  LEHMAN,  P.  J.,  and  PENDLE- 
TON, and  WHITAKER,  JJ. 

Sydney  W.  Stem,  of  New  York  City,  for  appellant. 
Alfred  E.  Holmes,  of  New  York  City  (F.  H.  J.  Maxwell,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  On  April  22,  1913,  the  defendant  agreed  to  indem- 
nify the  plaintiff  for  liability  for  damages  on  account  of  bodily  in- 
juries suffered  by  any  person  by  reason  of  certain  work  which  was  to 
be  prosecuted  on  premises  owned  by  the  plaintiff.  The  defendant  also 
agreed  to  defend  any  suit,  even  if  groundless.  The  policy  contained 
a  provision  that: 

"No  action  shall  lie  against  the  company  to  recover  for  any  loas  or  expense 
under  this  policy  unless  it  shall  be  brought  by  the  assured  for  loss  or  ex- 
pense incurred  and  paid  in  money  by  the  assured,  after  trial  of  the  issue ;  nor 
unless  such  action  is  brought  within  90  days  after  the  payment  of  such  los^ 
and  expense." 

At  the  trial  it  appeared  that  the  plaintiff's  watchman  was  injured 
by  a  fall  into  a  hole  on  the  premises  left  by  a  contractor  engaged  in 
the  prosecution  of  the  work  described  in  the  policy  of  insurance. 
The  watchman  died  as  a  result  of  the  injuries.  His  administratrix 
then  began  suit  against  the  plaintiff,  and  the  insurance  company  re- 
fused to  defend  the  suit  on  the  ground  that  the  accident  was  not  cov- 
ered by  the  policy  of  the  insurance.  Thereafter,  on  the  30th  day  of 
December,  1913,  the  plaintiff,  upon  the  advice  of  his  counsel  and  with 
the  approval  of  the  surrogate,  compromised  the  said  action  by  pay- 
ment of  the  sum  of  $500.  On  December  7,  1915,  the  plaintiff  started 
the  present  action  for  breach  of  the  defendant's  agreement  to  defend 
the  action,  claiming  that  the  damages  for  such  breach  are  the  sum 
of  $500,  paid  in  settlement  of  the  original  action,  and  $100  counsel 
fee,  paid  therein.  The  defendant  conceded  at  the  trial  that  the  coun- 
sel fee  was  reasonable,  but  no  proof  was  presented  to  show  Aat  the 
plaintiff  was  actually  liable  in  the  negligence  action.  At  the  close 
of  the  trial  both  sides  moved  for  the  direction  of  a  verdict,  and  the 
learned  trial  justice  directed  a  verdict  for  the  plaintiff,  but  reserved 
decision  on  the  motion  to  set  aside  the  verdict.  Thereafter  he  set  aside 
the  verdict  and  dismissed  the  complaint,  on  the  ground  that  the  action 
was  not  brought  within  90  days  after  the  payment  of  the  loss  and  ex- 
pense.   The  defendant  now  seeks  to  sustain  the  judgment  of  dismissal 
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on  various  grounds,  but  I  think  that  only  two  of  the  contentions  raised 
require  serious  consideration,  viz.,  that  the  plaintiflf  has  presented  no 
evidence  that  he  was  Uable  to  the  administratrix  of  the  deceased,  and 
that  the  action  was  not  brought  within  the  time  limited  by  the  con- 
tract. 

[1]  In  determining  the  rights  of  the  parties  in  this  action  it  seems 
to  me  that  the  most  important  consideration  is  that  the  action  is  not 
brought  to  enforce  the  agreement  to  indemnify  the  plaintiff  for  loss 
and  expenses,  but  is  brought. for  damages  for  failure  to  defend  an 
action.  The  defendant  agreed  to  defend  all  actions,  even  an  action 
which  is  groundless.  It  broke  this  agreement,  and  is  liable  for  the 
damages  caused  by  its  breach.  This  action  is  brought  for  these  dam- 
ages. In  addition,  the  defendant  insured  the  plaintiff  against  ''loss 
from  the  liability  imposed  by  law  upon  the  assured  for  damages  on 
account  of  bodily  injuries  suffered"  in  certain  cases;  but  this  action 
is  not  predicated  upon  the  express  agreement  of  the  defendant  to 
pay  the  loss  and  expenses  caused  by  an  accident  covered  by  the  pol- 
icy. The  limitation  in  the  policy  is,  I  think,  by  its  plain  terms  in- 
tended to  cover  an  action  for  such  loss  and  expenses,  and  is  not  in- 
tended to  cover  an  action  for  damages  caused  by  the  breach  of  the 
covenant  to  defend.  Inasmuch  as  the  limitation  applies  only  to  ac- 
tions brought  to  recover  any  loss  or  expense  "under  this  policy," 
against  which  the  defendant  expressly  agreed  to  indemnify  the  plain- 
tiff, while  this  action  is  brought  to  recover  damages  for  breach  of 
contract  to  defend,  the  present  action  is  subject  only  to  the  limitation 
of  the  statute,  and  not  to  any  limitation  provided  in  the  contract.  In 
other  words,  I  think  that  a  fair  construction  of  the  contract  is  that 
the  defendant  agreed  to  pay  any  loss  or  expense,  and  provided  the 
manner  in  which  such  loss  or  damage  must  be  proven,  and  a  limita- 
tion on  actions  to  prove  such  loss  or  damage.  It  has  itself  made  it 
unnecessary,  if  not  impossible,  by  its  own  wrongful  act,  for  the  plain- 
tiff to  prove  the  damages  in  the  manner  agreed  upon.  The  contract 
never  contemplated  that  the  defendant  would  breach  its  contract,  and 
it  contains  no  provisions  for  an  action  for  such  breach  of  contract. 
Such  an  action,  consequently,  is  governed  by  the  ordinary  rules  of  law 
governing  actions  for  breach  of  contract. 

[2]  The  same  considerations  in  my  opinion  must  determine  the 
question  of  whether,  in  such  an  action,  the  plaintiff  must  prove  that 
h^  was  liable  to  the  administratrix  of  the  deceased.  In  the  case  of 
Mayor,  Lane  &  Co.  v.  Commercial  Casualty  Ins.  Co.,  169  App.  Div. 
772,  155  N.  Y.  Supp.  75,  the  Appellate  Divisioh  reversed  a  judgment 
for  the  amount  paid  in  settlement  of  a  claim,  where  the  defendant  had 
also  wrongfully  refused  to  defend,  holding  that: 

"When  ♦  •  ♦  the  assured  saw  fit  to  settle  before  a  recovery,  he  a»- 
eumed  the  risk  In  an  action  against  the  insurer  of  showing  not  only  a  liabili- 
ty covered  by  the  policy  but  the  amount  of  the  liability." 

The  rule  of  law  there  announced  is  clearly  binding  upon  us,  if  it 
is  applicable  to  the  present  case.  The  opinions  in  that  case  show,  how- 
ever, that  the  court  construed  the  action  as  one  to  enforce  the  cove- 
nant to  indemnify,  and  not  as  an  action  for  breach  of  contract  to  de- 
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fend.  The  effect  of  the  covenant  to  defend  was  considered  only  in  its 
bearing  upon  the  question  of  whether  the  defendant,  by  breaching  this 
covenant,  had  waived  any  benefit  of  the  clause  precluding  the  plaintiff 
from  settling  an  action,  and  the  opinion  of  the  Appellate  Division  must 
be  read  in»  the  light  of  the  question  considered  by  it.  In  the  present 
case,  however,  as  pointed  out  above,  the  action  is  for  this  breach. 
There  can  be  no  question  but  that  such  an  action  would  lie,  even  if 
the  contract  contained  no  covenant  of  indemnity.  In  such  an  action 
the  plaintiff  is  entitled  to  recover  his  proximate  damages.  There  can 
be  no  question  that  the  reasonable  value  of  the  services  of  an  attor- 
ney in  defending  the  original  action  are  proximate  damages  for  the 
defendant's  failure  to  defend  the  action  itself.  In  this  case  the  serv- 
ices of  the  attorney  up  to  the  time  of  the  settlement  were  concededly 
worth  $100. 

There  remains,  however,  the  question  whether  the  amount  paid  upon 
the  settlement  was  also  proximate  damages.  In  the  case  of  St.  Louis 
Beef  Co.  v.  Casualty  Co.,  201  U.  S.  173,  at  page  182,  26  Sup.  Ct. 
400  at  page  404  (50  L.  Ed.  712),  the  court  stated: 

"We  assume  that  the  settlement  was  reasonable,  and  tbat  the  plaintiff 
could  not  *  *  *  escape  at  less  cost  by  defending  the  suits.  If  this  were 
otherwise,  no  doubt  the  defendant  would  profit  by  the  fact.  The  defendant 
did  not  agree  to  repay  a  gratuity,  or  more  than  fairly  could  be  said  to  have 
been  paid  upon  compulsion.  But  a  sum  paid  in  the  prudent  settlement  of  a 
suit  is  paid  under  the  compulsion  of  the  suit  as  truly  as  if  it  were  paid  upon 
execution." 

As  I  read  this  case,  as  well  as  the  various  cases  in  New  York,  in 
which  this  question  has  been  considered  and  the  doctrine  of  the  fed- 
eral decision  followed  (Mayor,  Lane  &  Co.  v.  Commercial  Casualty 
Insurance  Co.,  supra;  Matter  of  Empire  State  Surety  Co.,  214  N.  Y. 
553,  108  N.  E.  825),  the  true  rule  is  that,  where  a  settlement  is  made 
after  failure  of  the  insurance  company  to  defend  the  action  the  in- 
sured is  entitled  to  recover  the  amount  paid  in  settlement  of  the  ac- 
tion only  upon  proof  of  actual  liability,  where  the  amount  paid  is  more 
than  the  reasonable  and  probable  cost  of  defending  the  action  but 
may  recover  the  amount  so  paid  without  such  proof  where  the  set- 
tlement is  no  more  than  the  reasonable  cost  of  defending  the  action, 
even  though  the  insured  would  be  ultimately  not  liable.  In  the  one 
case  the  claim  against  the  insurer  would  obviously  be  for  indemnity; 
in  the  second  case,  the  claim  for  damages  would  obviously  be  for  the 
damages  directly  caused  by  the  failure  of  the  insurer  to  defend  the  ac- 
tion. In  this  case,  therefore,  the  real  question  is  whether  there  is 
any  evidence  in  this  case  that  the  settlement  of  the  action  brought  by 
the  administratrix  was  a  reasonable  settlement  of  a  groundless  action. 

Upon  this  point  the  evidence  showed  that  the  deceased  met  his  death 
by  negligence  for  which  it  was  claimed  that  the  plaintiff  was  responsi- 
ble. We  must  therefore  assume  that  the  administratrix  would  have 
recovered  substantial  damages  if  the  insured  had  been  responsible,  and 
the  amotmt  of  possible  liability  would  be  one  element  in  determining 
the  value  of  the  attorney's  services  in  defending  such  an  action.  It 
was  also  conceded  that  the  reasonable  value  of  the  services  of  the  at- 
torney without  a  trial  was  $100.     It  seems  to  me  that  under  these 
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circumstances  we  have  a  right  to  infer  that  the  services  of  an  attorney 
upon  the  trial  and  upon  a  possible  appeal  would  be  reasonably  worth 
$500  in  addition.  Certainly,  if  the  court  upon  these  facts  were  asked 
to  approve  in  advance  of  a  contract  by  which  a  defendant  in  a  negli- 
gence action  agreed  to  pay  his  attorney  the  sum  of  $600  for  all  pro- 
ceedings in  the  action  until  its  final  determination,  it  would  be  justified 
in  holding  such  a  contract  reasonable.  If  in  this  case  we  should  sus- 
tain the  defendant's  contention  that  actual  liability  in  the  negligence 
action  must  be  shown,  then  it  follows  that  an  insured,  who  has  a  con- 
tract by  which  an  insurance  company  agreed  to  defend  all  actions,  even 
though  groundless,  must  go  to  the  trouble  and  expense  of  actually  de- 
fending the  action  until  its  final  determination  or  lose  the  benefit  of 
the  insurance  company's  covenant  to  defend  the  action. 

The  order  setting  aside  the  verdict  should  tlierefore  be  reversed, 
and  the  verdict  reinstated,  with  $30  costs  of  the  appeal. 

PENDLETON,  J.  (concurring).  [1]  The  cause  of  action  set  forth 
in  the  complaint  is  for  damages  for  breach  of  the  covenant  to  defend, 
and  I  quite  agree  that  this  is  not  an  "action  to  recover  for  loss  or  ex- 
penses under  the  policy,"  and  therefore  not  within  the  provisions  of 
clause  E  of  the  policy,  and  is  governed  by  the  usual  rules  of  law 
relating  to  actions  for  breach  of  contract,  and  the  order  setting  aside 
the  verdict  must  therefore  be  reversed. 

[2]  A  cause  of  action  for  failure  to  pay  the  loss  and  expenses  may 
be  joined  with  one  for  breach  of  covenant  to  defend.  To  recover  on 
such  a  cause  of  action,  if  a  settlement  has  been  made,  the  plaintiff 
must  prove  the  liability.  Mayor,  Lane  &  Co.  v.  Commercial  Casualty 
Insurance  Co.,  169  App.  Div.  772,  155  N.  Y.  Supp.  75.  But,  where 
tlie  action  is  only  for  breach  of  covenant  to  defend,  the  measure  of 
-damages  is  the  cost  of  defending.  What  this  would  be  is  a  question 
for  the  jury,  and  it  is  not  permitted  to  speculate  as  to  what  such 
amount  might  be  or  the  jury  might  have  found.  The  amount  paid  in 
settlement  is  immaterial,  except  that  in  no  event  could  plaintiff  recover 
more  than  he  paid  out.  The  direction  of  a  verdict  for  plaintiff  was 
therefore  error  and  the  verdict  should  not  be  reinstated,  if  defendant 
is  in  a  position  to  raise  this  question,  but  a  new  trial  should  be  or- 
dered. Both  parties,  however,  having  moved  for  the  direction  of  a 
verdict,  defendant,  not  having  asked  to  have  the  question  of  the 
amount  of  damages  submitted  to  the  jury,  must  be  hdd  to  have  con- 
ceded that  there  was  no  question  of  fact  involved,  and  cannot  now  be 
heard  to  the  contrary. 

Order  setting  aside  the  verdict  reversed,  and  verdict  reinstated, 
with  $30  costs  of  appeal. 

WHITAKER,  J.  (concurring).  Plaintiff  was  having  a  building  con* 
structed  in  the  Bronx,  and  defendant  had  issued  to  him  a  policy  of  in- 
surance against  accident.  The  work  was  being  done  by  contractors. 
Plaintiff  had  a  watchman  on  the  work,  but  no  other  employes.  The 
-contractor  left  an  open  hole  on  the  work,  into  which  the  plaintiff's 
watchman  fell  and  was  killed.  The  administratrix  of  the  deceased 
watchman  made  a  claim  against  plaintiff  for  damages  based  upon  his 
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alleged  negligence.  Plaintiff  duly  notified  the  defendant  of  the  ac- 
cident and  claim,  and  requested  it  to  take  charge  of  the  case  and  de- 
fend it  according  to  the  terms  of  its  policy  of  insurance.  The  de- 
fendant absolutely  repudiated  all  liability  and  refused  to  take  charge, 
defend,  or  take  any  steps  whatsoever  in  the  matter.  Thereafter  tibe 
administratrix  of  the  deceased  watchman  commenced  an  action  against 
plaintiff  and  served  him  with  a  summons  in  the  Supreme  Court.  Plain- 
tiff interposed  no  answer,  but  settled  the  action,  with  the  approval  of 
the  Surrogate's  Court,  by  the  payment  of  $500  to  the  administratrix 
and  the  sum  of  $100  to  plaintiff's  attorney  therein  for  his  services. 
Defendant  concedes  this  $100  was  a  reasonable  payment. 

The  final  settlement  was  made,  and  the  money  was  paid  to  the  ad- 
ministratrix and  to  plaintiff's  attorney,  on  January  3,  1914.  This  ac- 
tion was  not  begun  until  I>ecember,  1915.  The  defendant  bases  its 
defense  upon  three  grounds :  First,  that  the  plaintiff  was  not  justified 
tmder  the  terms  of  the  policy  in  settling  the  claim,  and  was  required 
to  show  on  this  trial  the  legal  liability  of  the  defendant  and  the  rea- 
sonableness of  the  sum  paid  in  settlement;  second,  that  there  was  a 
breach  of  warranty  by  reason  of  plaintiff  having  represented  that  he 
had  no  employes  upon  the  work ;  third,  that  the  plaintiff  was  required 
in  any  event  to  begin  his  action  within  90  days  after  the  money  in  set- 
tlement had  been  paid. 

The  provisions  of  the  policy  in  so  far  as  they  are  material  provided 
as  follows: 

*'In  consideration  of  the  premium  herein  provided,  the  Massaditisetts  Bond- 
ing &  Insurance  Company,  of  Boston,  Massachusetts  (called  the  company), 
hereby  agree  to  Indemnify  the  assured  referred  to  in  tilie  schedule  of  war- 
ranties, and  subject  to  the  limits  hereinafter  provided  for,  against  loss  from 
the  liability  Imposed  by  law  upon  the  assured  for  damages  on  account  of 
bodily  Injuries,  including  death  resulting  therefrom,  accidentally  suffered  by 
any  person  or  persons  whomsoever,  by  reason  of  the  prosecution  of  the  work 
described  in  the  schedule,  and  caused  by  the  negUgence  of  any  contractor  or 
subcontractor  engaged  in  such  worlj,  or  any  part  thereof,  provided  such 
bodily  injuries  or  death  are  suffered  as  the  result  of  accident  within  the  period 
stated  in  the  schedule." 

"B.  It  is  agreed  that  all  worlc  mentioned  in  the  schedule  is  to  be  done  by 
written  contract  at  the  risk  of  the  contractor  or  contractors,  and  that  the 
assured  has  not  and  wUl  not  by  contract  or  otherwise  voluntarUy  assume  any 
liability  for  loss  on  account  of  injuries  or  death  suffered  by  any  person  or 
persons.  It  is  agreed  that  no  employ 6  of  the  assured  shall  be  engaged  on 
work  in  the  premises  herein  described,  except  watchman  caring  for  premises 
and  material,  nor  shall  the  assured  furnish  any  material  or  appliances,  or 
assume  any  supervision  of  the  work  herein  described,  unless  an  agreement  to 
the  contrary  Is  specifically  indorsed  thereon." 

**D.  If  thereafter  any  suit,  even  If  groundless,  is  brought  against  the  as- 
sured to  enforce  a  claim  for  damages  on  account  of  an  accident  covered  by 
this  policy,  the  assured  shall  immediately  forward  to  the  company  every 
summons  or  other  process  as  soon  as  the  same  shall  have  been  served  on  him, 
and  the  company  will,  at  Its  own  cost,  and  subject  to  the  Umitations  con- 
tained in  condition  O  hereof,  defend  or  at  its  option  settle  such  suit  in  the 
name  and  on  behalf  of  assured." 

"E.  No  action  shall  lie  against  the  company  to  recover  for  any  loss  or  ex- 
pense under  this  policy,  unless  it  shall  be  brought  by  the  assured  for  loss  or 
ezpense  incurred  and  paid  in  money  by  the  assured,  after  trial  of  the  Issue, 
nor  unless  such  action  Is  brought  within  ninety  (90)  days  after  the  payment 
of  such  loss  or  expense ;  but  if  any  provision  of  this  condition  is  in  conflict 
with  the  statutes  of  any  state  within  which  this  policy  covers,  the  condition 
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Oisn  be  InoperatiTB  within  snch  Btates,  In  so  far  as  the  statutes  conflict  with 
such  provision." 

•'Q.  The  following  warranties,  numbered  1  to  10,  Inclusive,  are  hereby  made 
a  part  of  this  contract,  and  are  acknowledged  and  warranted  by  the  assured 
to  be  true  upon  the  acceptance  of  this  policy,  except  such  as  are  declared  to 
be  matters  of  estimate  only: 

'•Warranties. 

**(!)  Name  of  assured:  Gustavus  L.  Lawrence. 
"[Description  of  property  and  unnecessary  warranties  omitted.] 
'*7.  No  employ^  of  the  owner  is  engaged  in  any  work  on  the  premises  here- 
in described,  except  as  follows:  No  exceptions.*' 

[2]  As  to  the  first  point  raised  by  the  defendant,  it  should  be  kept 
in  mind  that  the  defendant  was  required  under  the  terms  of  its  policy 
to  defend  suits  brought  against  plaintiff  even  if  such  suits  were  ground- 
less. So  that  its  obligation  to  defend  the  plaintiff  did  not  depend  upon 
the  question  of  plaintiff's  legal  liability  in  such  suit.  This  takes  the 
present  case  out  of  the  line  of  cases  similar  to  Cornell  v.  Travelers' 
Insurance  Co.,  175  N.  Y.  239,  67  N.  E.  578,  which  holds  that  the  in- 
surance company  generally  is  only  required  to  defend  suits  where  there 
is  a  legal  liability  on  the  part  of  the  insured,  and  that  such  policies 
only  cover  cases  where  there  is  such  legal  liability,  I  think  it  follows, 
therefore,  that  defendant's  refusal  to  comply  with  the  plaintiff's  re- 
quest to  defend  or  take  charge  of  the  claim  made  against  the  plain- 
tiff was  a  complete  violation  and  repudiation  of  its  contract. 

This  being  so,  the  defendant  waived  its  right  to  insist  upon  an  actual 
trial  of  the  issues,  in  the  suit  brought  against  the  plaintiff.  It  was 
fully  in  its  power  to  have  had  such  a  trial,  it  was  actually  requested 
to  do  so,  and  it  refused.  Defendant  should  not,  therefore,  be  allowed 
to  take  advantage  of  its  own  wrong  to  the  disadvantage  of  the  plain- 
tiff, who  upon  his  part  had  fully  lived  up  to  the  terms  of  the  con- 
tract. The  foundation  of  defendant's  defense  in  this  respect  is  based 
upon  its  own  wrong.  As  was  held  in  the  case  of  Cornell  v.  Travelers' 
Insurance  Cp.,  supra,  the  defendant,  by  refusing  to  defend  the  suit, 
took  its  chances  of  any  future  liability  that  might  be  imposed  upon 
the  plaintiff.  The  defendant  waived  its  right  to  insist  upon  a  suit 
and  judgment  determining  the  amount  of  liability.  Mayor,  Lane  & 
Co.  V.  Commercial  Casualty  Co.,  169  App.  Div.  772,  155  N.  Y.  Supp. 
75;  Matter  of  Empire  State  Surety  Co.,  214  N.  Y.  553,  108  N.  E. 
825. 

There  was  only  one  other  manner  in  which  to  determine  the  amount 
and  liability  of  plaintiff  and  that  was  by  the  plaintiff*  using  a  rea- 
sonable care  and  discretion  in  such  determination,  and  I  think  the 
facts  disclosed  by  the  record  are  ample  to  show  that  such  reasonable 
care  and  discretion  were  used.  At  least  there  was,  in  my  opinion, 
ample  proof  shown  upon  the  trial  to  have  cast  the  burden  upon  the 
defendant  of  showing  the  settlement  was  not  a  proper  one.  It  would 
certainly  be  impracticable,  if  not  impossible,  upon  this  trial  for  the 
plaintiff  to  establish  his  legal  liability  in  the  action  brought  against  him 
by  the  administratrix  of  Filardo,  the  decedent.  He  admitted  his  lia- 
bility after  advice  of  counsel,  and  if  the  defendant  waived  the  right 
to  have  plaintiff's  liability  settled  by  a  trial  in  th^t  action  there  is  no 
reason  why  the  waiver  should  not  applv  to  this  action.    If  there  was 
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a  waiver  (and  the  Appellate  Division  and  Court  of  Appeals  have  held 
there  was),  the  right  waived  must  have  been  the  right  to  have  the  lia- 
bility and  amount  settled  by  a  judgment  of  a  court  of  law.  To  hold 
that  in  this  action  such  a  legal  liability  must  be  determined  by  a  judg- 
ment of  the  court  would  in  eifect  be  to  hold  that  there  was  no  waiver. 
I  do  not  think,  therefore,  that  when  the  court  in  the  case  of  Mayor, 
Lane  &  Co.  v.  Commercial  Casualty  Co.,  supra,  used  the  phrase, 
*'When  however,  the  assured  saw  fit  to  settle  before  recovery,  he  as- 
sumed the  risk  in  an  action  against  the  insurer  of  showing,  not  only 
a  liability  covered  by  the  policy,  but  the  amount  of  the  liability,"  it 
meant  to  hold  that  such  liability  and  the  amount  thereof  must  be  de- 
termined by  requiring  the  plaintiff  in  this  action  to  virtually  try  the 
case  against  himself  in  the  other  action  in  the  same  manner  tliat  it 
would  have  been  tried  had  no  settlement  been  made.  To  quote  the 
phrase  used  by  Mr.  Justice  Holmes,  and  which  was  approved  by  the 
Court  of  Appeals  in  the  Matter  of  the  Empire  State  Surety  Co.,  su- 
pra : 

''The  defendant  by  its  abdication  put  the  plaintiff  in  its  place  with  all  Its 

rights." 

I  think,  therefore,  the  plaintiff  was  justified  in  settling  the  claim, 
and  that  there  was  sufficient  evidence  to  show  plaintiff's  legal  liabil- 
ity, and  that  the  amount  paid  on  the  settlement  was  a  reasonable 
amount,  and  that  the  plaintiff  used  sufficient  care  and  discretion  in  the 
settlement,  to  sustain  the  verdict  directed  by  the  court. 

Concerning  the  second  ground  of  defendant's  defense,  that  there 
was  a  breach  of  warranty  by  reason  of  plaintiff  having  represented 
that  there  were  no  employes :  The  body  of  the  policy  expressly  states 
that  it  was  agreed  that  no  employe  of  the  assured  shall  be  engaged 
in  work  in  the  premises  described  "except  watchman  caring  for  the 
premises  and  material."  This  provision  expressly  eliminates  watch- 
men, and  shows  clearly  a  plain  intention  to  exclude  watchmen  from 
the  term  "employes."  Furthermore,  there  was  no  evidence  that  at 
the  time  the  policy  was  issued  there  was  a  watchman  on  the  premises 
employed  by  plaintiff.  Therefore  the  warranty  may  have  been  per- 
fectly true  when  made,  and  it  only  relates  to  the  time  when  made. 
Mayor,  Lane  &  Co.  v.  Commercial  Casualty  Co.,  supra.  I  do  not 
think  that  this  defense  is  maintainable. 

[  1  ]  The  third  defense,  which  alleges  plaintiff's  failure  to  bring  his 
action  within  90  days  after  the  money  in  settlement  had  been  paid,  is 
a  more  plausible  one,  concerning  which  differences  of  opinion  may 
well  be  maintained.  This  action  as  matter  of  fact  was  not  brought  un- 
til about  a  year  after  the  payments  in  settlement  of  the  suit  against 
plaintiff  by  Filardo's  administratrix  were  made,  and  the  learned  justice 
of  the  Municipal  Court  has  written  a  strong  opinion  holding  that  the 
90-day  limitation  was  in  force  and  applicable,  and  barred  the  plain- 
tiff from  bringing  this  action.  I  am  unable  to  agree  with  the  learned 
justice  for  the  following  reasons: 

My  first  reason  for  differing  with  him  is  that  the  decisions  of  the 
Court  of  Appeals  and  the  Appellate  Division  are  direct  authority  for 
holding  that  there  was  a  clear  waiver  of  the  requirement  that  there 
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should  be  a  trial  of  the  issues,  and  if  a  trial  of  the  issues  was  waived 
it  seems  to  me  for  the  same  reason  the  limitation  of  90  days  was 
waived;   it  being  in  pari  materia. 

My  second  reason  is  I  do  not  agree  with  the  construction  given  the 
policy  by  the  Municipal  Court.  The  provision  in  question  is  para- 
graph E  of  the  policy  and  reads  as  follows: 

"No  action  shall  lie  against  the  company  to  recoveir  for  any  loss  or  expense 
under  this  policy,  unless  it  shaU  be  brought  by  the  assured  for  loss  or  ex- 
pense incurred  and  paid  in  money  by  the  assured,  after  trial  of  the  issue,  nor 
unless  such  action  Is  brought  within  90  days  after  the  payment  of  such 
loss  or  expense." 

There  are  certain  well-recognized  rules  of  interpretation  and  con- 
struction which  apply  and  which  must  be  observed :  First,  the  inten- 
tion of  the  parties  must  govern,  if  ascertainable ;  second,  the  contract 
having  been  drawn  by  the  defendant,  it  must  be  construed  most  strong- 
ly against  it ;  third,  insurance  contracts,  where  there  is  any  ambiguity, 
must  be  given  a  meaning  most  favorable  to  the  assured.  The  actual 
reading  of  this  clause  shows  that  no  provision  is  made  for  money 
paid  in  settlement  of  a  claim,  unless  the  "issues  have  been  tried," 
and  discloses  clearly  that  there  is  no  limitation  placed  upon  actions 
to  recover  for  loss  or  expense,  where  there  has  been  no  "trial  of  the 
issues."  As  matter  of  fact  it  is  perfectly  clear  that  the  defendant 
never  intended  that  there  should  be  any  such  limitation,  because  it 
expressly  repudiates  the  claim  that  an  action  is  maintainable  at  all 
where  there  has  been  no  such  trial.  And  the  defendant  is  incon- 
sistent when  it  says,  under  the  terms  of  the  policy,  no  action  will  lie 
to  recover  for  a  settlement  where  there  has  been  no  "trial  of  the 
issues."  Nevertheless  you  must,  under  the  terras  of  the  policy,  bring 
such  an  action  within  90  days.  The  policy  contains  no  90-day  lim- 
itation which  is  applicable  to  the  case  at  bar,  and  the  defendant  never 
intended  that  it  should  contain  any  such  limitation.  Its  limitation 
is  only  against  actions  to  recover  "loss  and  expenses"  where  there 
has  been  a  "trial  of  the  issues." 

Inasmuch,  however,  as  there  is  apparently  considerable  divergence 
of  opinion  upon  the  proper  construction  to  be  placed  upon  this  pro- 
vision, two  courts  and  two  able  members  of  the  bar  having  differed, 
under  the  rules  of  interpretation  above  referred  to,  the  question  should, 
I  think,  be  resolved  in  favor  of  the  appellant,  and  that  the  order  should 
be  reversed,  with  $30  costs  to  appellant,  and  the  verdict  in  favor  of 
plaintiff  reinstated,  with  costs. 
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(174  App.  Div.  93S) 

PALMBB  et  aL  v,  STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  13,  1916.) 

Appeal  from  Court  of  Claims. 

Action  by  Sarah  E.  Palmer  and  others,  as  surviving  executors  and 
trustees  under  the  last  will  and  testament  of  Henry  U.  Palmer,  and 
others,  against  the  State.  From  a  judgment  for  plaintiflFs,  the  State 
appeals.    Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD^ 
WOODWARD,  and  COCHRAN,  JJ. 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  Cartlidge  patent 
contained  the  provision: 

"That  if  said  Charles  Cartlidge  or  his  heirs  or  assigns  shall  not  within  ten 
years  from  the  date  thereof  actually  appropriate  and  apply  the  aboye- 
described  premises  to  the  purposes  of  commerce,  by  erecting  dock  or  docks 
thereon  and  filling  In  the  same,  then  these  presents  and  everything  herein  con- 
tained shall  cease  and  determine  and  become  void.'* 

The  other  patents  contained  a  similar  provision,  with  a  substantial 
difference  only  as  to  the  time  for  erecting  and  filling  in  the  docks. 
At  the  time  the  patents  were  granted  402,310  square  feet  of  this  land 
were  under  navigable  waters,  and  228,646  square  feet  of  the  land  pat- 
ented are  still  under  navigable  waters  from  10  to  20  feet  deep,  so  that 
apparently  about  one-half  of  the  award  is  for  land  which  the  patentee 
never  made  available  for  commerce,  but  it  is  now  in  the  same  state  in 
which  it  was  when  the  grant  was  made.  The  grant  was  intended  to 
promote  commerce  and  to  make  the  land  available  for  public  use. 
The  patentee  having  failed  to  comply  with  the  conditions  of  the  pat- 
ent, the  state  has  appropriated  the  land  for  the  purposes  of  commerce, 
thus  dedicating  it  to  the  use  contemplated  by  the  grant.  We  need 
not  consider  when  the  patentee  filled  in  and  made  available  for  com- 
merce the  parts  filled  in,  but  so  long  as  the  state  permitted  it  to  be 
filled  in,  even  after  the  time  mentioned  in  the  deed,  perhaps  the  state 
is  not  now  in  a  position  to  urge  that  the  terms  of  the  patent  were  not 
complied  with.  But  as  to  land  which  the  patentees  never  did  anything 
to  make  available  for  commerce  the  plaintiff  is  not  entitled  to  re- 
cover, as  the  state  is  now  making  this  property  available  for  commerce 
after  the  grantee  has  disappointed  it  in  that  respect. 

The  referee,  as  I  understand,  concludes  that,  the  grant  being  in  the 
present  tense,  the  grantees  had  the  immediate  title  and  possession, 
and  continues : 

"I  therefore  incline  to  the  view  that  the  condition  expressed  is  in  law  a 
condition  subsequent  subject  to  forfeiture  upon  the  election  of  the  state  in 
case  of  noncompliance  by  the  grantee,  and  that,  inasmuch  as  there  was  no 
such  election  until  after  the  conditions  were  complied  with  by  the  present 
owner  of  the  uplands  in  the  years  above  specified,  no  forfeiture  can  now  be 
adjudged," 
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He  may  be  right  as  to  the  amount  which  the  grantees  actually  filled 
in,  but  as  to  the  amount  which  remains  mere  ocean  at  the  present  time 
I  think  the  state  may  resume  possession  of  it,  and  has  done  so  by  the 
appropriation.  It  was  not  the  intent  of  the  grant  that  the  grantee,  by 
completing  and  filling  in  a  dock  covering  a  part  of  the  granted  prem- 
ises, should  become  3ie  owner  of  the  land  under  water  in  front  or  at 
the  side  of  his  dock,  so  that  the  dock  he  has  built  can  only  be  ap- 
proached by  passing  over  land  under  water,  the  title  of  which  is  in 
the  patentee.  The  right  of  the  people  to  navigate  the  waters  which 
remain  after  the  dock  is  built,  and  their  ownership  of  the  land  under 
the  water,  is  not  affected  by  the  terms  of  the  grant  and  the  building  of 
a  dock  upon  a  part  of  the  premises  granted.  The  state  is  appropriat- 
ing the  docks  filled  in,  and  the  mere  question  is  whether  it  must  pay 
for  the  part  of  the  ocean  which  the  patentee  niight  have  filled  in  and 
made  into  a  dock,  but  has  neglected  to  do  so.  The  patentee  and  his 
successors  suffer  no  damage  by  such  a  construction.  They  had  the 
right  to  fill  in  all  the  premises  and  to  become  and  remain  the  owners . 
thereof.  They,  however,  voluntarily  elected  to  take  title  to  the  part 
only  which  they  filled  in,  and  cannot  now  prevent  the  state  from  mak- 
ing the  part  which  they  neglected  to  use  available  for  the  purposes  of 
commerce.    I  therefore  favor  a  reversal  of  the  judgment. 

I  am  satisfied  the  judgment  overvalues  the  property  taken  on  a 
square  foot  basis.  The  owner  of  this  kind  of  property,  who  has  had 
the  control  of  it  for  many  years  and  knows  the  different  uses  to  which 
it  can  be  put,  and  the  income,  if  any,  derivable  from  it,  is  a  much  bet- 
ter judge  of  its  value  than  experts  whom  he  may  hire  to  give  an  opin- 
ion as  to  its  value.  There  is  not  one  value  to  property  for  the  pur- 
pK)se  of  taxation  and  another  value  for  the  purpose  of  sale.  The  ques- 
tion is:  What  is  the  reasonable  and  fair  market  value  of  the  prop- 
erty? It  may  not  be  just  always  to  confine  an  owner  to  a  Aquation 
which  he  has  fixed  upon  his  property  for  the  purpose  of  taxation ;  but 
where  the  owner  is  apparently  a  business  man,  and  has  a  better  un- 
derstanding of  the  real  value  of  the  property  than  others,  if  he  seeks 
a  higher  price  than  he  valued  it  for  the  purposes  of  taxation,  he  should 
be  able  to  show  that  he  had  formerly  made  a  mistake,  and  explain 
his  testimony.  The  award  is  so  out  of  line  with  the  testimony  of  the 
plaintiff  given  upon  the  question  of  taxation  that  I  conclude  that  the 
per  foot  value  fixed  upon  this  property  is  excessive. 

For  these  reasons  I  favor  a  reversal  of  the  award  and  a  new  trial, 
so  that  it  may  definitely  be  determined  how  much  property  actually 
belonging  to  the  plaintiff  has  been  appropriated  by  the  state,  and 
what  its  fair  value  was  at  tfie  time  of  the  appropriation. 

WOODWARD,  J.,  concurs  in  this  dissent. 
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<174  App.  Div.  442) 

SCHWAB  V.  BOYLE  et  aL 

(Supreme  Conrt,  Appellate  Division,  First  Department    October  5,  1916.) 

Municipal  Cobpobations  ^=:»149(3) — T£bi£  of  Pabtt  Appointed  Fbesident 

OF  BOABD  OF  ALDEBMEN — "ELECTIVE   OfFICEBS.** 

Under  CJonst  art  10,  {  5,  providing  that,  In  case  of  elective  officers,  no 
person  appointed  to  fill  a  vacancy  shall  hold  his  office,  by  virtue  of  such 
appointment,  longer  than  the  commencement  of  the  political  year  next 
succeeding  the  first  annual  election  after  the  happening  of  the  vacancy, 
where  a  party,  elected  as  alderman  for  two  years  beginning  January  1, 
1916,  pursuant  to  Greater  New  York  Charter  (Laws  1901,  c  466)  §  23, 
was  elected  by  the  board  its  vice  chairman,  who,  under  section  23,  acts 
as  president  of  the  board  when  the  office  is  vacant,  on  resignation  of  the 
president  January  31,  1916,  he  having  a  term  of  office  from  January  1, 
1914,  to  December  31^  1917,  a  vacancy  existed  in  the  office  of  president 
December  31,  1916,  to  be  filled  at  the  ensuing  general  election,  the  alder- 
man's term  as  president  not  extending  until  the  time  when  the  resigned 
president's  term  would  have  expired;  the  expression  "elective  officers," 
as  used  in  the  Constitution,  relating  to  officers  selected  by  the  Qualified 
voters  of  the  state  or  some  political  subdivision. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  CSent  Dig.  { 
329;   Dec.  Dig.  <S=»149(3). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Elective  Officers.] 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Application  of  Joseph  S.  Schwab  for  writ  of  mandamus  against 
Edward  F.  Boyle  and  others.  From  an  order  denying  motion  for 
the  writ,  the  applicant  appeals.    Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

Ira  J.  Ettinger,  of  New  York  City,  for  appellant. 
Terence  Farley,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  The  question  presented  by  this  appeal  is  one 
of  law ;  the  facts,  which  are  as  follows,  being  undisputed : 

At  an  election  held  in  the  city  of  New  York  in  November,  1913, 
one  George  McAneny  was  elected  president  of  the  board  of  aldermen 
for  a  term  of  four  years,  beginning  January  1,  1914,  and  expiring 
December  31,  1917.  At  an  election  held  in  the  Seventh  aldermanic 
district  of  such  city,  in  November,  1915,  one  Frank  L.  Dowling  was 
elected  a  member  of  the  board  of  aldermen  for  a  term  of  two  years, 
beginning  January  1,  1916,  and  expiring  December  31,  1917.  On  the 
3d  of  January  following  the  commencement  of  his  term  of  office  he 
was,  under  a  provision  of  the  Greater  New  York  Charter  (section 
23)  made  vice  chairman  of  the  board  of  alderihen.  This  section  pro- 
vides that: 

"The  board  of  aldermen  shall  elect  a  vice  chairman  to  preside  over  its 
meetings,  who  shalL  possess  the  powers  and  perform  the  duties  of  the  presi- 
dent of  the  board  of  aldermen,  when  the  president  is  sick,  absent  or  under 
suspension,  or  while  the  president  of  the  board  of  aldermen  is  acting  as  mayor, 
or  when  a  vacancy  occurs  in  said  office,  and  who  shall,  during  such  time,  be  a 
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member  of  every  boarfl  of  which  the  president  of  said  board  of  aldermen  is  a 
member  by  virtue  of  his  office/' 

On  the  31st  of  January,  1916,  McAneny  having  resigned,  Dowling, 
by  virtue  of  this  section,  became  invested  with  the  power  to  "per-^ 
form  the  duties  of  the  president  of  the  board  of  aldermen."  Section 
18  of  the  charter,  relating  to  the  board  of  aldermen,  or  so  much  of 
it  as  is  pertinent  to  the  question  involved,  provides  that: 

"The  board  of  aldermen  shaU  consist  of  members  elected,  one  from  each 
of  the  aldermanic  districts,  •  •  •  and  of  the  president  of  the  board 
of  aldermen.  •  •  •  The  president  of  the  board  of  aldermen  shall  be 
chosen  on  a  general  ticket  by  the  qualified  voters  of  the  city  at  the  same  time 
and  for  the  same  term  as  herein  provided  for  the  mayor.  «  •  *  The 
aldermen  shall  be  elected  at  the  general  election  in  the  year  1901  and  every 
two  years  thereafter.  The  term  of  office  of  each  member  of  the  board  of  alder- 
men shall  commence  on  the  first  day  of  January  after  his  election  and  shall 
continue  for  two  years  thereafter.  The  phrase  'all  the  members  of  the  board 
of  aldermen,'  whenever  used  in  this  act,  shall  be  taken  and  held  to  mean  all 
the  members  of  said  board,  including  the  president  of  the  board  of  aldermen 
and  the  president  of  the  several  boroughs.  The  phrase  'members  elected  to 
the  board  of  aldermen,'  whenever  used  in  this  act,  shall  be  taken  and  held 
to  mean  all  the  members  of  said  board  except  the  president  of  the  board  of 
aldermen  and  the  presidents  of  the  several  boroughs.  Any  vacancy  which 
may  occur  among  the  members  elected  to  the  board  of  aldermen  shall  be 
filled  by  election  by  a  majority  of  all  the  members  elected  thereto  of  a 
person  who  must  be  of  the  same  political  party  as  the  member  whose  place 
has  become  vacant,  and  the  person  so  elected  to  fill  any  such  vacancy  shall 
serve  for  the  unexpired  portion  of  the  term." 

The  question  presented  by  the  appeal  is  whether  a  vacancy  will 
exist  in  the  office  of  the  president  of  the  board  of  aldermen  on  the 
31st  of  December,  1916.  If  so,  then  the  same  must  be  filled  at  the 
ensuing  general  election.  If  such  vacancy  will  exist,  then  the  order 
from  which  the  appeal  is  taken  is  right  and  should  be  affirmed.  If, 
on  the  other  hand,  Bowling's  term  as  president  of  the  board  does 
not  expire  until  December  31,  1917,  the  time  when  McAneny's  term 
would  have  expired,  had  he  not  resigned,  then  there  is  no  vacancy 
and  the  order  is  erroneous. 

Section  5  of  article  10  of  the  Constitution  of  the  state  provides  that : 

**The  Legislature  shall  provide  for  filling  vacancies  in  office,  and  in  case 
of  elective  officers  no  person  appointed  to  fill  a  vacancy  shall  hold  his  office 
by  virtue  of  such  appointment  longer  than  the  commencement  of  the  political 
year  next  succeeding  the  first  annual  election  after  the  happening  of  the 
vacancy." 

In  People  ex  rel.  Deitz  v.  Hogan,  214  N.  Y.  216,  108  N.  E.  459, 
the  court  held  that  members  of  the  board  of  aldermen  were  consti- 
tutional officers  and  the  filling  of  vacancies  in  that  office  was  gov- 
erned by  the  section  of  the  Constitution  above  quoted.  Therefore, 
under  this  section  of  the  Constitution,  as  construed  by  the  Court  of 
Appeals,  Dowling,  at  the  time  he  was  made  vice  chairman  of  the  board, 
was  a  constitutional  officer.  He  had  been  elected  by  the  qualified 
voters  of  the  Seventh  aldermanic  district.  His  term  of  office  was 
two  years,  which  was  neither  increased  nor  diminished  by  the  fact 
that  he  was  made  vice  chairman  of  the  board  of  aldermen.  As  an 
incident  to  and  connected  with  his  selection  as  vice  chairman,  in  case 
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of  a  vacanqr,  he  became  its  acting  president,  but  in  doing  so  he  did 
not  cease  to  be  a  constitutional  officer.  He  was  still  a  member  of 
the  board  of  aldermen,  the  office  to  which  he  had  been  elected.  The 
words  "elective  officers,"  as  used  in  the  Constitution,  relate  to  offi- 
cers selected  by  the  qualified  voters  of  the  state,  or  some  political  sub- 
division of  it,  as  distinguished  from  officers  selected  in  another  way. 
One  selected  to  discharge  the  duties  of  an  elective  office,  in  case  of 
a  vacancy,  can  only  hold  such  office,  or  discharge  the  duties  connect- 
ed with  it,  until  iJie  next  ensuing  general  election,  no  matter  how 
such  selection  is  made,  whether  by  the  Governor,  mayor,  or  board  of 
aldermen.  This,  it  seems  to  me,  the  constitutional  provision  clearly 
contemplates ;  its  purpose  being  to  enable  the  qualified  voters  to  select 
their  own  officers. 

When,  therefore,  McAneny  resigned,  Dowling,  solely  by  reason  of 
his  selection  as  vice  chairman,  became  clothed  with  the  powers  to 
perform  the  duties  of  the  president;  but  he  only  possessed  such 
powers  until  the  next  ensuing  general  election,  when  it  will  be  for 
the  qualified  voters  of  the  city  to  say  who  shall  be  president  of  the 
board  of  aldermen. 

If  this  view  be  correct,  then  it  follows  that  the  order  is  right  and 
should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.     All  concur, 

except — 

DOWLING,  J.  (dissenting).  I  dissent  upon  the  ground  that  the 
action  taken  by  which  Alderman  Dowling  became  vice  chairman  of 
the  board  of  aldermen  was  an  election,  and  not  an  appointment;  that 
when,  by  operation  of  law  (Greater  New  York  Charter,  §  23),  upon 
the  resignation  of  President  McAneny,  Dowling  became  invested  with 
the  power  to  perform  the  duties  of  president  of  the  board  of  alder- 
men, he  was  not  "appointed"  to  the  latter  position,  but  succeeded  to 
it  by  reason  of  his  incumbency  of  his  prior  elective  position.  There 
being,  as  I  view  the  situation,  no  "appointment"  to  office  and  no  "per- 
son appointed"  thereto,  the  provisions  of  article  10,  §  5,  of  the  Con- 
stitution, do  not  apply,  and  it  was  not  necessary  to  fill  a  vacancy  in 
the  office  of  president  of  the  board  of  aldermen  at  the  ensuing  gen- 
eral election. 

I  therefore  favor  reversing  the  order  appealed  from  and  granting; 
the  relief  sought  by  petitioner. 
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(174  App.  IMt.  863) 

GRBBNWOOD  ▼.  LUKB  A.  BURKE  ft  SONS  CO.,  Inc. 

(Supreme  Court,  Appellate  Divialon,  Second  Department.    October  6,  1916.) 

NBOI.IOKNCB    «S»1S4(1) — BVIDKWCaB— SUFFICIBNOT. 

Evidence  held  insufficient  to  support  verdict  for  plaintiff  surveyor,  who 
alleged  injuries  by  fall  from  plank  oyer  sewer  trench,  when,  as  he  alleged, 
he  was  knocked  therefrom  by  the  swing  of  a  door  on  a  concrete  mixer  at 
the  edge  of  the  trench. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  i  267;  Dec 
Dig.  «»134(1).] 

Thomas  and  Stapleton,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  John  W.  Greenwood  against  Luke  A.  Burke  &  Sons  Com- 
pany, Incorporated.  From  judgment  for  plaintiff  and  order  denying 
motion  for  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON  and  PUTNAM,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  on  the  brief),  for  appellant 
Martin  T.  Manton,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  The  defendant,  in  course  of  construction  of  a  sewer, 
had  sunk  a  shaft  35  feet  deep,  and  had  placed  a  mixer  close  to  the  edge 
of  the  shaft  to  dump  concrete  into  it.  The  mixer  was  worked  by  a  gas- 
oline engine,  and  the  engine  was  covered  by  a  sheet  iron  housing  pro- 
vided with  doors.  A  plank  10  inches  wide  was  placed  in  front  of  the 
mixer  and  so  close  to  it  that  when  one  of  the  doors  was  open  it  inter- 
fered with  passage  over  the  plank.  It  was  testified  that  the  purpose 
of  the  plank  was  to  permit  the  man  in  charge  of  the  mixer  to  crank 
the  engine,  but  that  some  of  the  men  used  to  walk  upon  it.  The  plain- 
tiff, a  civil  engineer  of  the  city  of  New  York,  had  been  detailed  to  lay 
out  the  lines  of  this  sewer  construction.  He  testifies  that  about  11 :30 
a.  m.  of  May  16,  he  went  out  upon  this  plank.  At  this  time  several 
of  his  subordinates  were  down  in  the  shaft.  After  he  had  stood  there 
for  a  short  time,  he  testifies  that  he  lost  his  foothold,  and  was  com- 
pelled to  jump  from  this  plank  in  his  attempt  to  catch  some  of  the 
timbers  in  order  to  break  his  fall,  but  that  he  failed  and  fell  into  the 
shaft,  to  his  severe  injury.  He  complains  that  the  defendant  was 
negligent  in  that  the  door  of  the  mixer,  when  last  closed  before  this 
casualty  by  a  servant  of  the  defendant,  had  not  then  been  secured  by 
the  hasp  and  staple  or  padlock  contrivance  which  was  provided  for 
that  purpose,  and  although  it  was  closed  when  he  went  upon  the  plank, 
it  soon  obeyed  its  "tendency"  to  swing  open,  and  did  so,  to  strike  him 
on  the  back  so  that  he  lost  his  foothold.  In  addition  to  his  testimony 
that  the  door  was  closed  when  he  went  upon  the  plank,  his  witness 
Butler,  in  charge  of  the  mixer,  testifies  that  in  order  to  pass  by  the 
mixer  he  had  closed  this  door  ten  minutes  before  the  casualty,  but  that 
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he  had  "just  slammed  it,"  and  had  not  secured  it  by  its  said  fastenings. 
And  Butler  also  testifies  that  he  saw  that  the  door  was  shut  when  the 
plaintiff  went  upon  the  plank,  but  when  he  looked  again,  at  the  time 
of  the  accident,  he  saw  that  the  door  was  open.  The  latter  time  is 
specified  by  Butler  as  the  time  when  he  saw  the  plaintiff's  "shadow" 
as  he  fell  into  the  shaft.  It  is  peculiar  that  Butler  should  have  noticed 
the  door  at  such  a  moment,  and  it  is  to  be  noted  that  in  his  sworn 
statement,  made  shortly  after  the  casualty,  wherein  he  testified  that 
he  intended  to  tell  the  truth,  he  deposed  that  on  this  occasion  he  had 
been  cleaning  the  engine  of  the  mixer  about  half  an  hour  before  the 
casualty,  and  had  left  this  door  open,  as  he  had  to  hurry  to  give  sig- 
nals at  the  derrick,  and  that  he  did  not  notice  the  door  Aereafter  un- 
til the  casualty  had  occurred.  There  is  no  direct  proof  that  the  plain- 
tiff was  struck  by  this  door,  save  from  the  lips  of  the  plaintiff. 

It  must  be  borne  in  mind  that  the  plaintiff  testifies  that  he  stood  with 
his  back  to  the  door,  and  that  the  blow  came  from  behind.  In  the 
nature  of  things,  it  is  not  necessary  to  seek  a  foreign  cause  for  this 
loss  of  equilibrium.  It  is  not  extraordinary  that  a  man  should  himself 
lose  his  balance  while  standing  upon  a  plank  10  inches  wide  that  ex- 
tends over  a  pit  35  feet  deep.  Such  station,  under  such  circumstances, 
is  much  more  perilous  than  if  the  plank  rested  level  with  surroundings. 
The  position  of  the  plaintiff  just  before  the  casualty,  as  testified  to  by 
him,  tended  to  increase  his  peril ;  for  he  was  directing  one  of  his  sub- 
ordinates, who  was  in  the  shaft  15  feet  below,  and  almost  beneath  the 
plaintiff,  where,  in  his  surveying  work,  to  drive  a  nail.  Naturally  the 
plaintiff  would  have  bent  his  body,  or  at  least  his  head,  in  order  to 
determine  this  question.  And  the  plaintiff  in  his  direct  testimony 
says  that  he  was  "bent  forward  in  instructing,"  but  "only  just  about 
as  much  as  I  would  in  standing  to  talk  to  a  man  about  that  position." 
But,  as  I  have  said,  "that  position"  was  "almost  below"  the  plaintiff. 

Thus  far  I  have  discussed  the  possibility  of  the  loss  of  foothold  with- 
out a  foreign  cause,  like,  e.  g.,  a  blow.  Now  I  shall  consider  the  proof 
that  there  was  a  blow  from  this  door.    The  plaintiff's  own  words  were : 

"Something  hit  me  in  the  back.  Judging  quickly  from  the  sound  of  it,  I 
knew  It  was  metal,  and  I  turned  quickly  to  see  what  hit  me  so  hard,  and  I 
saw  it  was  the  door.  It  had  swung  open  and  hit  me  in  the  back — about  the 
middle  of  my  back." 

The  narrative  in  itself  is  entirely  natural.  A  person  feels  a  blow 
upon  his  back  and  turns  quickly  to  ascertain  the  cause.  But  the  nar- 
rative must  be  considered  with  the  surrounding  conditions.  The  nar- 
rator stood  at  the  time  upon  a  plank  10  inches  wide  and  over  a  pit  35 
feet  deep.  'If  the  blow  caused  him  to  lose  his  foothold,  if  he  realized 
at  once  that  the  consequence  was  a  fall  into  the  pit,  it  would  seem  that 
his  first  impulse  would  not  be  that  of  curiosity,  but  of  self-preserva- 
tion ;  that  his  very  instinct  would  be  to  keep  himself  from  such  fall. 
With  this  consideration  in  mind,  I  cite  another  part  of  plaititiff's  di- 
rect testimony : 

*'Q.  What  happened  to  you  when  it  struck  you  in  the  back?  A.  I  was 
knocked  forward.  Q.  Then  what?  A.  The  first  thing  I  knew  I  started  to 
jump,  and  I  Jumped  as  far  as  I  could  to  catch  a  timber  on  the  opposite  side 
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of  tile  shaft  atwnt  10  feet  away.    Q.  Did  yon  succeed  in  catching  it?    iu  I 
hit  it.    I  don*t  remember  what  happened  to  me  after  I  hit  it" 

Upon  cross-examination  he  was  asked : 

"Q.  When  you  felt  yourself  struck  from  behind,  what  did  you  do?  A.  Turn 
Quickly  (Indicating).  Q.  What  effect,  if  any,  did  it  have  on  you  when  it  hit 
you?  A.  Pushed  me  forward.  Q.  When  it  hit  you  did  you  fall?  A.  It 
pushed  me  over  far  enough  so  that  I  could  not  get  back  (indicating).  Q. 
And  there  was  down  below  you  a  chasm  35  feet  deep,  was  there?  A.  Yes. 
Q.  And  out  of  curiosity  you  looked  over  your  shoulder  to  see  what  had  hit 
you?    A.  I  did." 

It  seems  to  me  unnatural  that,  after  he  had  been  knocked  forward 
by  the  blow  so  that  he  could  not  get  back  and  the  first  thing  he  knew 
(i.  e.,  that  occurred  to  him)  was  to  leap  at  once  therefrom  to  save  him- 
self from  a  fall  to  the  bottom  of  the  shaft,  before  he  jumped  he  actu- 
ally turned  so  as  to  see  the  door  behind  him — for  this  was  a  physical 
act,  not  a  flash  of  thought  like  that  which  suggested  from  the  sound 
that  the  door  had  struck  him.  I  think  that  the  testimony  that  the  plain- 
tiff turned  to  see  the  door  behind  him  is  improbable.  In  saying  this, 
I  do  not  impute  deliberate  perjury,  for  it  is  not  in  my  mind.  Often 
one  convinces  himself  that  he  knows,  as  the  cause  of  an  effect,  that 
which  could  produce  the  effect,  and  analysis  reveals,  not  his  knowl- 
edge, but  his  surmise.  In  The  Lepanto  (D.  C.)  21  Fed.  651,  the  court 
said  it  was  scarcely  credible  that  while  the  two  ships  were  afoul  or  yet 
not  out  of  danger,  the  captain  of  one  of  -the  ships  should  turn  aside  to 
look  at  the  clock. 

The  version  of  the  plaintiff  is  not  uncontradicted.  Miller,  then  a 
foreman  of  the  architect  and  now  out  of  any  relation  to  either  party, 
who  stood  near  the  shaft  and  who  saw  the  accident,  testifies  that  the 
plaintiff  stepped  back  from  a  platform,  not  from  the  plank,  lost  his 
footing,  clutched  at  the  open  door  to  save  himself,  when  the  door 
swung  away  from  the  plaintiflF  and  he  fell,  carrying  the  plank  down 
with  him. 

There  is,  moreover,  a  bit  of  evidence  which  should  not  be  disre- 
garded. Burke,  Jr.,  the  treasurer  of  the  defendant,  testifies  that  he 
called  upon  the  plaintiff  in  the  hospital  on  the  Tuesday  or  Wednesday 
after  the  Saturday  of  the  accident,  after  plaintiff's  leg  was  in  the  plaster 
cast,  and  Y^as  witfi  him  for  half  an  hour.  The  plaintiff  seemed  to  talk 
intelligently : 

''Q.  Did  you  have  any  talk  with  him  about  how  the  accident  happened? 
A.  Why,  no.  I  did  not  ask  him  any  questions  about  the  thing.  He  only 
asked  me  how  it  happened.  I  said:  'I  do  not  know.  I  did  not  see  it.'  Q. 
Did  he  say  anything  as  to  what  he  knew?  A.  No.  He  asked  me  how  the 
accident  happened.  He  said,  'How  did  it  all  happen 7  I  said:  'I  do  not 
know  really.    I  did  not  see  the  accident*  *' 

He  was  not  interrogated  upon  this  point  upon  cross-examination,  and 
although  the  plaintiff  was  thereafter  called  upon  rebuttal,  he  was  not 
asked  with  reference  to  the  interview  nor  as  to  the  details  thereof. 

I  advise  that  the  judgment  and  order  be  reversed,  and  that  a  new 
trial  be  granted  so  that  the  case  may  be  submitted  to  the  consideration 
of  another  jury. 
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If  the  proof  had  justified  the  finding  of  the  jury  that  the  plaintiflF 
fell  or  leaped  in  consequence  of  a  blow  from  this  door,  then  there 
would  be  presented  by  this  record  the  further  question  whether  the  de- 
fendant was  negligent  towards  this  plaintiff,  which  would  involve  con- 
sideration of  defendant's  maintenance  and  regulation  of  the  door  with 
respect  to  the  duty,  if  any,  which  it  owed  to  the  plaintiflF  in  the  place 
which  he  had  assumed.  This  question  would  require  a  discussion  of 
the  proof  on  this  trial.  But  it  is  not  only  unprofitable  to  discuss  such 
proof,  but,  in  view  of  the  new  trial,  unwise  to  do  so  for  reasons  which 
are  of  general  application. 

The  judgment  is  reversed,  and  a  new  trial  is  granted,  costs  to  abide 
the  event. 

CARR  and  PUTNAM,  JJ.,  concur.  THOMAS  and  STAPLE- 
TON,  JJ.,  vote  to  affirm. 


(08  Misc.  Rep.  548) 

In  re  DELAHUNT. 

(Supreme  Court,  Special  Term,  Erie  CJounty.     September  28,  1916.) 

Municipal  Cobpobations  ^=^218(4) — ^Removal  of  Officeb — Ciyxl  Sebvice 
Law — Mandamus. 

Civil  Service  Law  (Consol.  Laws,  c.  7)  f  16,  provides  that  vacancies  in 
the  competitive  class  shall  be  filled  by  promotion,  based  upon  merit  and 
competition.  Section  22  provides  that  no  person  holding  a  position  by 
appointment  or  employment,  who  is  an  honorably  discharged  Spanish 
War  veteran,  shall  be  removed,  except  for  Incompetency,  etc.,  and  that  If 
such  position  Is  abolished,  for  reasons  of  economy  or  otherwise,  he  shall 
be  transferred  to  another  branch  of  the  service  for  which  he  is  fitted,  at 
the  same  compensation.  Relator,  a  Spanish  War  Veteran,  was  appointed 
in  the  department  of  public  works  as  assistant  foreman  In  the  bureau  of 
streets  on  filing  an  application  with  the  municipal  dvll  service  commis- 
sion, and,  after  a  competitive  examination  in  which  he  passed  first,  was 
transferred  to  the  bureau  of  water,  from  which  he  was  dismissed.  Held 
that,  as  the  question  was  whether  the  position  of  foreman  became  un- 
necessary or  was  abolished  for  reasons  of  economy,  relator  was  entitled 
to  an  alternative  writ  of  mandamus,  so  that  facts  relating  to  his  appoint- 
ment and  removal  might  be  proved,  and,  In  the  event  Uiat  he  was  not 
legally  removed,  to  a  peremptory  writ  of  mandamus  for  his  restoration, 
or  transfer  to  a  similar  position. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
591;    Dec.  Dig.  <©=»218(4).] 

Application  by  William  V.  Delahunt  for  a  writ  of  mandamus.  Al- 
ternative writ  of  mandamus  to  issue. 

Charles  F.  Boinc,  of  Buffalo,  for  relator. 

William  S.  Rann,  Corp.  Counsel,  of  Buffalo,  for  superintendent  of 
public  works. 

BISSELIy,  J.  The  relator's  affidavits  show  that  he  is  a  veteran  of 
the  Spanish  War,  and  that  at  the  time  of  his  dismissal  by  the  com- 
missioner of  public  works  of  the  city  of  Buffalo,  in  January,  1916,  he 
was  a  foreman  in  the  department  of  public  works,  bureau  of  water, 

^=»For  other  cabes  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


GooQle 


Sup.  Ct.)  IN  BE  DBLAHUNT  901 

section  of  waste  and  leaks.  He  had  been  transferred  to  this  position 
September  26,  1914,  from  the  position  of  foreman  in  the  bureau 
of  streets  of  that  department,  to  which  he  was  appointed  April  1,  1912, 
upon  passing  a  competitive  examination  which  was  taken  by  assist- 
ant foremen  in  the  department.  He  was  originally  appointed  to  work 
in  the  department  of  public  works  as  assistant  foreman  in  the  bureau 
of  streets  upon  filing  an  application  with  the  municipal  civil  service 
commission. 

Section  16  of  the  Civil  Service  Law  provides  as  follows : 

"Vacaacles  in  positions  in  the  competitiye  class  sliaU  be  filled,  so  far  as 
practicable,  by  promotion  from  among  persons  holding  positions  in  a  lower 
grade  in  the  department,  office  or  institation  in  which  the  vacancy  exists. 
Promotion  shall  be  based  upon  merit  and  competition  and  upon  the  superior 
qualifications  of  the  person  promoted  as  shown  by  his  previous  service,  due 
weight  being  given  to  seniority.** 

It  is  claimed  by  the  relator  that  pursuant  to  this  provison  he  was 
duly  and  regularly  promoted  from  the  position  of  assistant  foreman 
to  the  position  of  foreman,  after  an  examination  limited  to  foreman 
in  the  department,  and  in  which  examination  the  relator  passed  first 
on  the  list.  There  is  no  claim  that  the  relator  was  removed  for  in- 
competency or  misconduct 

Section  22  of  the  Civil  Service  Law  provides  as  follows : 

••Every  person  whose  rights  may  be  in  any  way  prejudiced  contrary  to  any 
of  the  provisions  of  this  section  shall  be  entitled  to  a  writ  of  mandamus  to 
remedy  the  wrong.  No  person  holding  a  position  by  appointment  or  employ- 
ment in  the  State  of  New  York  or  in  the  several  cities,  counties,  towns  or 
villages  thereof,  who  is  an  honorably  discharged  soldier,  sailor,  or  marine, 
having  served  as  such  in  the  Union  army  or  navy  during  the  War  of  the  Re- 
bellion, or  who  is  an  honorably  discharged  soldier,  sailor  or  marine,  having 
served  as  such  in  the  Army  or  Navy  of  the  United  States  during  the  Spanish 
War,  *  «  *  shall  be  removed  from  such  position  except  for  incompetency 
or  misconduct  shown  after  a  hearing  upon  due  notice  upon  stated  charges, 
and  with  the  right  to  such  employ^  or  a];^K>intee  to  a  reviewi  by  a  writ  of 
certiorari.  If  the  position  so  held  by  any  such  honorably  discharged  soldier, 
sailor  or  marine  or  volunteer  fireman  shall  become  unnecessary,  or  be  abolish- 
ed for  reasons  of  economy  or  otherwise,  the  said  honorably  discharged  soldier, 
sailor  or  marine  or  volunteer  fireman  holding  the  same  shall  not  be  discharged 
from  the  public  service,  but  shall  be  transferred  to  any  branch  of  the  said 
service  for  duty  in  such  position  as  he  may  be  fitted  to  fill,  receiving  the  same 
compensation  therefor,  and  it  is  hereby  made  the  duty  of  all  persons  clothed 
with  the  power  of  appointment  to  make  such  transfer  effective.'* 

The  respondent's  affidavits  seem  to  show  that  the  position  held  by 
the  relator  was  abolished  in  the  interests  of  economy,  and  because  the 
work  which  he  was  doing  could  easily  be  performed  by  other  men 
who  had  been  for  a  much  longer  time  in  the  department  of  the  bureau 
of  water  as  inspector  of  waste  and  leaks,  and  because  his  services 
were  not  required,  and  his  position  was  only  provided  for  on  a  weekly 
roll  (as  required).  This  contention  is  deniea  try  the  relator,  who  asserts 
that  employes  of  the  department  of  waste  and  leaks  who  were  removed 
at  the  same  time  that  the  relator  was  removed  were  thereafter  reap- 
pointed by  the  superintendent  of  public  works,  and  without  having 
taken  or  passed  an  examination  therefor,  and  that  these  employes 
have  been  and  are  now  performing  substantially  the  same  duties  as 
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were  performed  by  the  relator  in  the  bureau  of  water,  and  that  the 
position  and  employment  held  and  performed  by  relator  was  not  abol- 
ished and  terminated  for  reasons  of  economy  or  otherwise. 

The  question  to  be  determined  in  this  proceeding  is  whether  or  not 
the  position  of  foreman  in  the  department  of  puWic  works  held  by 
the  relator,  after  a  competitive  examination  in  which  he  passed  first 
on  the  list,  became  unnecessary  or  was  abolished  for  reasons  of  econo- 
my. I  am  of  opinion  that  the  relator  is  entitled  to  an  alternative 
writ  of  mandams,  so  that  all  of  the  facts  relating  to  his  appointment 
and  removal  may  be  proved,  and  in  the  event  that  his  promotion  to 
the  position  of  foreman  in  the  department  of  public  works  was  in 
accordance  with  the  Civil  Service  Law  of  the  state,  and  he  was  not 
legally  removed,  a  peremptory  writ  of  mandamus  may  issue  for  his 
restoration  to  the  position  from  which  he  was  removed,  or  his  trans- 
fer to  a  similar  position,  in  accordance  with  the  statute. 

Let  an  alternative  writ  of  mandamus  issue. 


(174  App.  Div.  569) 

In  re  WOODBURY,  Atty.  Gen. 
(Supreme  Court,  Appellate  Division,  Third  Department    September  13,  191^) 
Elections   «S=>317;— Expbnditubes    bt    Political    CoionrrBE — Filinq    of 

STATElfENT — WhEN  REQUISITE — STATUTE. 

Under  Election  Law  (Consol.  Laws,  c.  17)  {  546,  requiring  that  the  treas- 
urer of  every  political  committee  shall  file  a  statement  of  campaign  re- 
ceipts and  payments,  and  section  540,  defining  the  words  "political  com- 
mittee," where  three  or  more  persons  co-operate  to  bring  about  the  elec- 
tion or  defeat  of  a  candidate  or  a  proposition  at  an  election,  and  make 
any  expenditures  of  money  in  so  doing,  as  by  circulating  literature  asking 
voters  to  attend  the  polls  and  vote  against  a  proposition,  they  must  make 
a  report  of  their  receipts  and  disbursements  entering  into  the  campaign, 
except  that  the  rule  does  not  apply  to  any  committee  or  organization  for 
the  discussion  or  advancement  of  political  questions  or  principles  without 
connection  with  any  election. 

[Ed.  Note. — For  other  cases,  see  Elections,  Gent  Dig.  t  344;  Dec.  Dig. 
«=»317.] 

Appeal  from  Special  Term,  Albany  County. 

Application  by  Egburt  E.  Woodbury,  Attorney  General,  for  an  or- 
der requiring  the  Home  Rule  Tax  Association  to  file  a  statement  and 
account  of  receipts  and  expenditures  in  connection  with  the  general 
election  of  1915.  From  an  order  denying  a  motion  to  dismiss  the 
proceedings  for  insufficiency  of  the  moving  papers,  etc.,  the  Tax  As- 
sociation and  Charles  S.  Mereness,  individually  and  as  its  president, 
and  Francis  A.  Willard,  individually  and  as  its  secretary,  appeal.  Or- 
der affirmed. 

Appeal  granted  and  question  certified  to  Court  of  Appeals,  160 
N.  Y.  Supp.  1151. 

Argued  before  JOHN  M.  KELLOGG,  P.  J„  and  LYON,  HOW- 
ARD, WOODWARD,  and  COCHRANE,  JJ. 

Staley  &  Tobin,  of  Albany  (Michael  D.  Reilly,  of  Albany,  of  coun- 
sel), for  appellants. 

Edward  G.  Griffin,  Deputy  Atty.  Gen.,  for  respondent. 

^s»For  other  eases  eee  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Dlgesu  4k  Indexes 
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JOHN  M.  KELLOGG,  P.  J.  Section  540  of  the  Election  Law  has 
defined  the  words  "political  committee,"  and  has  left  nothing  for  in- 
ference as  to  their  meaning.  The  expression  is  not  limited  to  political 
committees  as  such.  If  we  read  the  definition  there  given  into  section 
546  of  the  Election  Law,  it  is  plain  that,  where  three  or  more  persons 
co-operate  to  bring  about  the  election  or  defeat  of  a  candidate  or  a 
proposition  at  an  election,  and  make  any  expenditures  of  money  in 
so  doing,  they  must  make  a  report  of  their  receipts  and  disbursements. 
The  only  exception  to  the  rule  is  that  it  shall  not  apply  "to  or  in  any 
respect  of  any  committee  or  organization  for  the  discussion 
or  advancement  of  political  questions  or  principles  without  con- 
nection with  any  election."  The  caption  of  the  act,  "Corrupt  Prac- 
tices," indicates  its  purpose.  It  was  intended  to  do  away  with  the 
improper  use  of  money  with  reference  to  elections,  by  requiring  pub- 
licity as  to  receipts  and  disbursements.  The  statute  should  have  a 
liberal  and  fair  interpretation  in  order  to  carry  out  its  obvious  intent. 

Concededly  the  defendant  circulated  literature  seeking  to  defeat  a 
proposition  pending  at  the  election  for  the  amendment  of  the  Con- 
stitution. It  not  only  circulated  its  general  literature,  but  referred 
to  the  election  and  asked  the  voters  receiving  the  literature  to  attend 
at  the  polls  and  vote  against  the  proposition.  Clearly  the  expendi- 
ture for  that  purpose  cannot  be  considered  as  "without  connection 
with  any  election."  The  expenditures  were  made  directly  in  connec- 
tion with  the  election.  It  is  not  claimed  that  the  appellant  is  required 
to  report  as  to  its  general  receipts  and  disbursements,  which  are  made 
in  the  prosecution  of  its  ordinary  affairs ;  but  it  must  report,  and,  in 
the  investigation  of  its  expense,  inquiry  may  be  made  with  reference 
to,  any  receipts  and  expenditures  which  entered  into  the  campaign 
carried  on  by  it  to  defeat  the  proposition.  The  order  appealed  from 
denied  an  application  to  dismiss  the  proceedings,  and  ordered  the  in- 
quiry contemplated  by  the  statute  to  be  heard  at  Special  Term.  The 
court  will  properly  limit  the  inquiry  within  the  act,  and  we  need  not, 
therefore,  consider  whether  the  order  to  show  cause  was  too  broad, 
or  whether  an  examination  conducted  strictly  according  to  its  terms 
might  not  be  beyond  the  provisions  of  the  statute.  I  therefore  favor 
an  affirmance. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(96  Misc.  Bep.  e&2) 

HECK  V.  VOELKLB. 

(Supreme  Court,  Trial  Term,  Monroe  County.     June,  1916.) 

1.  Pabtnebbhip  $=»5 — Essentials. 

To  constitute  a  partnership,  the  parties  must  have  a  proprietary  inter- 
est in  the  business  and  in  its  profits,  and  the  mere  fact  that  one  is  inter- 
ested in  the  profits  does  not  make  him  a  partner. 

[Ed.  Note. — ^For  other  cases,  see  Partnership,   Cent  Dig.  tl   13-17; 
Dec.  Dig.  «=>5.] 
»  '  ■  '  ,...,..■■  — .^ 

^s>For  other  casea  soe  same  topio  &  KET-NUMBBR  In  all  Key-Numbered  Disesu  &  Indexes 


Digitized  by 


GooQle 


904  160  NEW  YOEK  SUPPLDMENT  (Sup.  Ct. 

2.  Pabtnebbhip  ^s»9(1) — ^Agbeeuents — ^Who  abe  Pabtitebs. 

Under  a  written  agreement  plaintiff  took  charge  of  the  restaurant  part 
of  defendant's  business,  receiving  as  compensation  a  percentage  of  the 
profits.  The  agreement  recited  that  the  parties  should  not  be  partners, 
and  plaintiff  assumed  no  financial  responsibilities.  Held,  that  he  could 
not  be  treated  as  a  partner  merely  because  of  his  share  in  the  profits; 
the  contract  being  one  of  employment. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  |  23 ;  Dec.  Dig. 
«=»9(1).] 

8.  Action  ^=»25<2) — Right  to  Aooountino — ^Bquitablb  Action. 

That  one  seeks  an  accounting  does  not  convert  the  action  into  one  in 
equity,  requiring  determination  at  Special  Term. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  U  124-1S&,  143,  145; 
Dec.  Dig.  <5=»25(2).] 

4.  Pabtnebshif  ^=»20 — ^Relation — Cbbation. 

Plaintiff  and  defendant  were  engaged  in  a  business,  plaintiff  being  an 
employ^  of  defendant  Plaintiff's  name  was  united  with  that  of  defend- 
ant under  an  electric  sign  advertising  the  business.  Held  that  though 
plaintiff  might  be  held  out  to  the  world  as  a  partner,  so  as  to  become 
liable  to  creditors,  such  fact  did  not  change  his  relation  between  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  ||  64-67; 
Dec.  Dig.  «==>20.] 

Action  by  Ludwig  Philip  Heck  against  Carl  Voelkle.  Case  sent  to 
Trial  Term. 

William  J.  Baker,  of  Rochester,  for  plaintiff. 
John  A.  Bemhard,  of  Rochester,  for  defendant. 

RODENBECK,  J.  [1,2]  This  action  is  brought  to  recover  upon  a 
contract  made  between  the  parties,  which  plaintiff  claims  is  a  partner- 
ship agreement  and  defendant  claims  is  an  employment  agreement. 
The  contract  is  in  writing  and  provides  among  other  things  that  the — 

"party  of  the  first  part  [defendant]  agrees  to  employ,  and  does  hereby  employ, 
the  party  of  the  second  part  [plaintlffl  to  take  charge  of  the  restaurant  part 
of  said  business  and  to  attend  to  all  the  details  of  cooking,  preparing,  and 
serving  meals  and  lunches  in  the  said  business,*'  and  **as  the  agent  of  the 
party  of  the  first  part  to  make  all  necessary  purchases  for  said  lunch  and 
meal  portion  of  said  business  by  and  under  the  direction  always  of  the  party 
of  the  first  part,"  etc.,  for  which  the  plaintiff  was  to  receive  "one-half  (%)  the 
actual  net  earnings  of  the  entire  business,  including  the  sale  of  liquors,  as 
well  as  one-half  of  the  profits  derived  from  the  meals  and  lunches  so  served ; 
it  being  expressly  understood,  however,  that  such  sharing  In  the  profits  shall 
not  make  and  constitute  the  party  of  the  second  part  a  copartner  of  the  party 
of  the  first  part  but  that  the  relation  shaU  be  that  of  employer  and  employ^, 
the  party  of  the  second  part  being  at  all  times  subject  to  dismissal  by  the 
party  of  the  first  part,"  and  the  plaintiff  "shall  in  no  way  be  liable  for  any 
obUgatlons  incurred  in  connection  with  said  business,  nor  shall  he  be  deemed 
the  owner  of  any  stock  or  fixtures  in  connection  therewith." 

The  contract  further  provides  for  an  accounting  on  the  1st  day  of 
each  month,  at  which  time  there  was  to  be  determined  "the  amount 
to  be  paid  to  the  party  of  the  second  part  for  his  said  services."  This 
contract  did  not  create  a  partnership  between  the  parties.  It  expressly 
provides  that  the  plaintiff  is  the  employe  of  the  defendant;  all  pur- 
chases were  to  be  made  by  the  plaintiff  as  the  agent  and  under  the 
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direction  of  the  defendant;  he  had  no  financial  responsibility  in  con- 
nection with  the  business  and  acquired  no  title  to  any  of  the  stock 
or  fixtures  used  in  the  business.  The  terms  of  the  contract  make  it 
an  emplo3rment  rather  than  a  partnership  contract.  The  plaintiff  was 
interested  in  the  profits  of  the  business  as  a  means  of  compensation 
for  services  rendered,  which  would  not  make  him  a  partner.  Cassidy 
V.  Hall,  97  N.  Y.  159,  168;  Smith  v.  Bodine,  74  N.  Y.  30,  33.  To 
constitute  a  partnership,  parties  must  have  a  proprietary  interest  in 
the  business  and  in  its  profits.  Magovem  v.  Robertson,  116  N.  Y. 
61,  65,  22  N.  E.  398,  5  L.  R.  A.  589.  A  person  making  advances  and 
sharing  the  profits  as  a  means  of  compensation  is  not  a  partner.  Rich- 
ardson V.  Hughitt,  76  N.  Y.  55,  32  Am.  Rep.  267.  A  stipulation  for 
a  salary  and  a  share  of  the  profits  as  a  further  compensation  does  not 
constitute  a  partnership.  Lee  v.  Washburn,  80  App.  Div.  410,  80  N. 
Y.  Supp.  1040. 

[3]  The  action,  therefore,  being  on  an  emplo3rment  contract,  is  not 
properly  on  the  Special  Term  calendar,  and  should  be  sent  to  the 
Trial  Term  for  disposition.  The  fact  that  the  action  seeks  an  ac- 
counting does  not  make  it  an  equitable  one,  requiring  determination 
at  Speaal  Term.  Lindner  v.  Starin,  128  App.  Div.  664,  113  N.  Y. 
Supp.  201 ;  Lee  v.  Washburn,  80  App.  Div.  410,  80  N.  Y.  Supp.  1040; 
Smith  V.  Bodine,  74  N.  Y.  30,  32. 

[4]  The  parties  held  themselves  out  in  some  respects  as  partners, 
erecting  an  electric  sign  with  their  joint  names  thereon;  but  these 
acts,  in  the  face  of  their  written  contract,  while  it  might  be  evidence 
to  create  a  liability  on  the  part  of  both  of  them  to  creditors,  did  not 
change  the  contractual  relation  between  them  from  one  of  employ- 
ment to  one  of  partnership.    Cassidy  v.  Hall,  97  N.  Y.  159,  169. 

Judgment  accordingly. 


(95  Misc.  Rep.  723) 

GREEN  V.  LAMPMAN  et  aL 

(Supreme  Court,  Trial  Term,  Greene  Ck>unty.    June,  1916.) 

1.  Pabtition  ^s»28 — ^AcnoNB  pob  Pabtition — Dibmissai*. 

Under  Ckxle  Oiv.  Proc.  i  1583»  proyiding  that,  If  it  appear  that  parti- 
tion or  sale  of  realty  cannot  be  had  without  prejudice  to  the  owners,  the 
complaint  must  be  dismissed,  a  widow  entitled  to  dower  is  entitled  to 
dismissal  of  a  complaint  for  partition,  where  the  testimony  shows  that 
there  can  be  no  partition  without  great  prejudice  to  the  owners. 

[Ed.  Note. — For  other  cases,  see  Partition*  Gent  Dig.  ^  76;  Dec  Dig. 
€s»2dj 

2.  Pabtition  ^=:>114(2)— Actions  fob  Pabtition — Costs. 

Under  Real  Property  Law  (Laws  1909,  a  62  [Consol.  Laws,  a  60])  (  190, 
giving  a  widow  dower  in  a  third  part  of  the  lands  whereof  her  husband 
was  seised  of  an  estate  of  inheritance  at  any  time  during  marriage,  where 
a  widow  occupied  the  entire  property  since  her  husband's  death,  and 
long  after  the  widow's  quarantine  expired,  she  Is  not  entitled  to  costs 
on  dismissal  on  her  motion  of  a  complaint  by  another  for  partition. 

[Ed.  Note. — For  other  cases,  see  Partition,  Cent.  Dig.  ^  446;  Dec. 
Dig.  «=B>114(2).] 

■  '■'  '  ■■  ■  -^^—^ .^^ 
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Action  by  Cora  F.  Green  against  George  A.  Lampman  and  others 
for  partition.    Complaint  dismissed,  without  costs. 

J.  L.  Patrie,  of  Catskill,  for  plaintiff. 

Daniel  H.  Daley,  of  Coxsackie,  for  defendant,  Ida  M.  Crusan. 

CHESTER,  J.  [1]  The  action  is  brought  for  the  partition  of  cer- 
tain lands  of  which  George  B.  Lampman  died  seised  and  possessed. 
He  died  intestate  in  March,  1905,  leaving  the  plaintiff  and  a  brother 
and  sister  of  hers  as  the  only  heirs  at  law  of  such  deceased,  and  also 
leaving  Ida  M.  Crusan,  his  widow,  who  since  his  death  has  remar- 
ried the  defendant  John  H.  Crusan.  The  widow  moves  for  a  dis- 
missal of  the  complaint,  with  costs,  under  section  1533  of  the  Code  of 
Civil  Procedure;  she  having  refused  to  give  her  consent  to  a  sale 
of  the  premises.  The  premises  consist  of  a  single  family  dwelling 
house,  about  12%  acres  of  land,  a  small  bam,  a  wagon  shed,  and  a 
small  carpenter  shop,  now  used  for  a  chicken  house.  Since  the  death 
of  her  husband,  Mr.  Lampman,  she  has  been  occupying  the  entire 
premises.  Her  only  interest  in  tiie  premises  arises  from  her  right  of 
dower,  and  that,  so  far  as  appears,  has  not  been  admeasured  or  as- 
signed. The  testimony  shows  that  there  can  be  no  partition  of  the 
property  without  great  prejudice  to  the  owners.  The  case  seems  to 
be,  therefore,  within  the  language  of  the  section  of  the  Code  of  Civil 
Procedure  referred  to  which  provides  that  in  such  a  case  the  com- 
plaint should  be  dismissed. 

[2]  I  think,  however,  that  it  should  not  be  dismissed,  with  costs 
against  the  plaintiff,  for  the  reason  that  the  widow  insisted  upon  the 
trial  and  in  her  answer  that  she  had  the  right  to  the  possession  of 
the  whole  of  the  premises  during  her  entire  life,  and  the  proof  shows 
that  she  has  occupied  the  same  and  the  whole  thereof  ever  since  the 
death  of  her  husband.  A  widow  is  endowed  under  the  law  with  a 
third  part  only  of  all  the  lands  whereof  her  husband  was  seised  of 
an  estate  of  inheritance  at  any  time  during  the  marriage.  Real  Prop. 
Law  (Laws  1909,  c.  52)  §  190.  She  having  occupied  the  entire  prop- 
erty since  her  husband's  death,  and  long  after  the  widow's  quaran- 
tine has  expired,  I  think  she  is  hardly  equitably  entitled  to  a  bill  of 
costs. 

More  than  this,  the  plaintiff,  as  a  tenant  in  common  of  a  vested 
remainder  in  this  property,  had  the  right  under  such  section  1533  to 
commence  the  action,  subject  to  the  interest  of  the  widow  as  the  holder 
of  the  particular  estate  therein,  and  subject  to  her  right  to  object  to 
a  sale.  Under  such  circumstances  the  plaintiff  should  not  be  charged 
with  costs. 

Complaint  dismissed,  without  costs. 
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(95  Misc.  Bep.  edQ 

REED  V.  NATIONAL  ORDER  OF  DAUGHTERS  OP  ISABELLA  et  al. 

(Supreme  Court,  Special  Term,  Oneida  County.    June,  1916.) 

1.  BfANDAMUS    ^=s>159 — ^AXTEBNATIVE    WBIT— NECBSSrrY — ^DETERMINATION. 

On  a  motion  for  mandamus  to  a  fraternal  order  to  compel  the  rein- 
statement of  the  movant  as  a  member  of  a  local  court,  where  there  Is  no 
answer  in  the  form  of  a  pleading,  whether  anything  more  than  a  question 
of  law  is  involved,  so  as  to  require  the  issuance  of  an  altematiTe  writ,  is 
to  be  determined  from  the  moving  papers  and  the  atDdavit  of  the  defend- 
ant's attorney;  the  uncontroverted  allegations  of  the  petition  and  affi- 
davit being  deemed  true. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  |i  324,  825; 
Dec.  Dig.  «S=>159.] 

2.  Mandaicus  ^=s>155(2)— Proceedings — ^Efucct  of  Ajtidavit. 

On  application  for  mandamus  to  a  fraternal  order  to  compel  rein- 
statement of  a  member  of  a  local  court,  the  affidavit  of  the  supreme  re- 
gent and  national  secretary,  presented  by  the  attorney  for  the  order,  may 
be  accepted  as  a  truthful  statement  of  facts;  the  conclusions  and  opinions 
therein  being  disregarded. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  (  310;  Dec 
Dig.  «=>155(2).] 

3.  Insurance    €==>694(2) — ^BENsnciAL    Associations — ^Membership — ^Expxti*- 

BiON — Grounds. 

Where  the  laws  and  rules  of  a  national  fraternal  order  provide  that 
any  officer  of  a  subordinate  court  absenting  herself  from  Uiree  regular 
meetings  in  succession,  unless  excused  by  a  majority  of  her  court,  shall 
forfeit  her  office,  the  act  of  the  grand  regent  of  a  local  court,  in  acting 
as  presiding  officer  when  the  court  declares  vacant  the  office  of  a  trustee 
who  has  been  absent  for  six  regular  business  meetings  in  succession  and 
refuses  to  present  an  excuse  when  given  an  opportunity,  and  elects  a 
new  trustee,  is  no  Justification  for  expulsion  of  the  grand  regent,  even 
if  the  contention  be  sustained  that  the  only  remedy  of  a  local  court  un- 
der the  rule  mentioned  is  to  report  the  case  to  the  national  body  and 
have  it  declare  the  office  vacant. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |  1835;  Dec. 
Dig.  «=>694(2).] 

4.  Insurance   ^s:»694(2) — Bbneficiai.   Associations— Membership— Exfui<- 

sioN — Grounds. 

The  presiding  officer  of  a  local  court  of  nearly  400  members,  of  a 
fraternal  order,  cannot  be  said  to  have  power  to  control  the  action  of 
the  court  in  directing  its  treasurer  to  refuse  to  comply  with  the  request 
of  the  state  regent  to  send  the  books,  warrants,  and  vouchers  to  a  distant 
part  of  the  state,  and  such  action  does  not  Justify  her  expulsion  from 
membership  by  the  national  body. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent.  Dig.  |  1835;  Dec. 
Dig.  <Ss=>e94(2).] 

5.  Insurance    ^=>694(2) — Beneficial    Associations — Membership — Expul- 

sion— Procedure. 

A  member  of  a  fraternal  order,  before  expulsion,  is  entitled  to  a  fair 
trial  before  an  impartial  tribunal,  and  if  the  method  is  not  regulated  by 
the  laws  of  the  association,  it  should  be  analogous  to  ordinary  judicial 
proceedings,  so  far,  at  least,  as  to  permit  substantial  justice. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  1835;  Dec 
Dig.  <5=»694(2).] 
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6.  IiTSUBANGE    «=»e94(2)— Beweficial    Associatiows—Meicbbbship— Expul- 

sion— ^Pbogbdube. 

Those  who  allege  irregularity  In  a  proceeding  to  expel  a  member  of  a 
fraternal  order  must  be  held  to  strict  proof,  for  no  presumpticm  will  be 
indulged  to  support  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Insurance,  CJent.  Dig.  i  1835;  Dec. 
Dig.  «=>6^(2).] 

7.  iNsusANGE  «=s»6^(3) — Benehoiai.  Association — ^Bekovaij  of  Meubebt— 

BbCOUBSB  to  COUBTS — SOOPB  OF  INQUIBT. 

While  the  court,  on  an  application  to  compel  the  reinstatement  of  a 
member  of  a  fraternal  order,  cannot  consider  the  weight  of  the  evidence, 
yet,  if  the  determination  of  the  national  body  of  the  order  is  unsustain- 
ed  by  any  substantial  evidence,  it  is  subject  to  review  and  correction. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Gent  Dig.  |!  1834,  1835; 
Dec.  Dig.  <8=>6d4(3).] 

8.  INSUBANCE     ^=:»694(2) — BENEFICIAL    ASSOGIATIONB— MEHBEBSHIP^EXPUL- 

AXON — Vote  Bequibbd. 

Under  General  Corporation  Law  (Laws  1909,  c.  28  [ConsoL  Laws,  c.  23]) 
S  34,  providing  that  the  act  of  a  majority  of  a  quorum  present  at  a  meet- 
ing of  a  board  of  directors  shall  be  the  act  of  the  board,  where  there 
is  nothing  in  the  laws  of  a  fraternal  order  designating  the  number  of 
votes  required  to  expel  a  member,  the  vote  for  expulsion  should  be  by 
a  majority  of  the  directors  present,  not  merely  a  majority  of  those  vot- 
ing ;  there  being  nothing  to  the  contrary  in  the  Membership  Corporations 
Law  (Consol.  Laws,  c.  35). 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |  1835;  Dec. 
Dig.  <g=»6M(2).] 

Application  by  Isabel  W.  G.  Reed  for  mandamus  to  the  National 
Order  of  the  Daughters  of  Isabella  and  others.    Granted. 

Wamick  J.  Keman  and  Daniel  E.  Meegan,  both  of  Utica,  for  peti- 
tioner. 

Russell  H.  Brennan,  of  Utica,  for  defendants  O'Donnell,  Henry, 
and  Wankel. 

P.  H.  Fitzgerald,  of  Utica,  for  National  Order  of  Daughters  of 
Isabella  and  others. 

DEVENDORF,  J.  [1]  Motion  by  Isabel  W.  G.  Reed  for  an  order 
directing  that  a  peremptory  writ  of  mandamus  issue  against  the  Na- 
tional Order  of  the  Daughters  of  Isabella  and  its  national  officers  and 
board  of  directors,  commanding  them  to  convene  and  reinstate  her 
as  a  member  of  Court  Utica  No.  1  of  the  Daughters  of  Isabella,  or, 
if  the  applicant's  ric^ht  to  mandamus  does  not  depend  upon  questions 
of  law  only,  then  that  an  alternative  writ  issue.  No  answer  in  the 
form  of  a  pleading  has  been  served,  and  whether  there  is  an)rthing 
more  than  a  question  of  law  involved  is  to  be  determined  from  the 
petitioner's  moving  papers  and  the  affidavit  submitted  by  the  national 
advocate,  Mr.  Fitzgerald.  The  uncontroverted  allegations  of  the  peti- 
tion and  the  statement  of  facts  in  such  affidavit  are  to  be  deemed  true. 
People  ex  rel.  Croft  v.  Keating,  49  App.  Div.  123,  63  N.  Y.  Supp. 
71 ;  People  ex  rel.  Corrigan  v.  Mayor,  149  N.  Y.  215,  43  N.  E.  554. 

[2]  Considering  the  facts  as  disclosed  by  the  papers  and  records, 
according  to  the  rule  above  announced,  I  am  of  the  opinion  that  this 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indezej 
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is  not  a  case  for  an  alternative  writ  of  mandamus.  If  this  is  correct, 
then  questions  of  law  only  arising  upon  the  undisputed  facts  are 
involved  in  this  controversy,  viz.  whether  petitioner  is  entitled  to  a 
peremptory  writ  or  not.  There  is  a  question  whether  the  affidavit 
of  the  supreme  regent  (Mrs.  Walsh)  and  the  national  secretary  (Mr. 
Kelly)  may  be  regarded  as  the  allegations  of  the  defendant,  the 
National  Order  of  the  Daughters  of  Isabella,  but  as  it  is  presented 
by  the  national  advocate  of  said  order  I  give  it  the  benefit  of  the  doubt, 
and  shall  deem  it  a  truthful  statement  of  the  facts,  not,  however, 
ccHisidering  the  conclusions  and  opinions  contained  therein  as  alle- 
gations of  fact  They  must  be  disregarded.  Matter  of  Pierce,  Butler 
&  Pierce  Mfg.  Co.,  62  Hun,  265,  16  N.  Y.  Supp.  768;  People  ex  rel. 
Rau  V.  York,  31  App.  Div.  527,  52  N.  Y.  Supp.  401,  1060, 

March  29,  1916,  Miss  Reed,  the  petitioner,  was  the  grand  regent  of 
said  Court  Utica  No.  1  of  the  Daughters  of  Isabella,  and  had  been 
a  member  in  good  standing  therein  for  more  than  12  years,  it  being 
a  subordinate  court  of  the  National  Order  of  the  Daughters  of  Isa- 
bella, which  is  a  membership  corporation  organized  and  incorporated 
imder  the  laws  of  the  state  of  New  York,  having  its  principal  office 
at  Utica,  N.  Y.,  and  its  principles  are  to  promote  the  social  and  intel- 
lectual standing  of  its  members,  literary  purposes,  and  the  rendering 
of  such  aid  and  assistance  among  its  members  as  shall  be  desirable 
and  proper,  and  by  such  lawful  means  as  shall  seem  best. 

On  the  20th  day  of  March,  1916,  the  supreme  regent  of  the  national 
order  preferred  charges  against  Miss  Reed,  and  subsequently  a  trial 
thereof  was  had  before  ten  members  of  the  national  board  of  directors 
and  officers  of  said  national  order,  i^ich  resulted  in  five  members  of 
such  trial  body  voting  to  sustain  the  charges  and  expel  her  from  the 
order,  two  in  the  negative,  and  three  not  voting.  The  charges  pre- 
ferred were  somewhat  general  in  form,  but  finally  resulted  in  two 
definite  accusations,  viz.:  (1)  The  action  of  Court  Utica  No.  1  in 
removing  Catherine  N.  Kelly  as  trustee  and  electing  a  successor  to 
her,  and  in  continuing  to  recognize  and  sustain  such  successor  after 
notice  from  the  national  board  of  directors  that  the  appeal  of  said 
Catherine  N.  Kelly  had  been  sustained  by  that  body ;  (2)  the  proceed- 
ing of  said  court  in  directing  its  treasurer  to  refuse  to  comply  with 
the  request  of  Katherine  M.  Rosney,  state  regent,  to  send  its  books, 
warrants,  and  vouchers  to  Poughkeepsie,  N.  Y.,  for  examination. 

Involved  in  these  two  specific  charges  is  the  part  Miss  Reed,  as 
grand  regent,  took  to  bring  about  and  sustain  the  doings  of  her  court 
in  that  regard,  and  she  is  charged  with  willful  insubordination  and 
a  contempt  of  the  superior  authority  of  the  national  board  of  direc- 
tors in  connection  therewith.  She  claims  such  expulsion  was  illegal ; 
that  five  members  of  such  tribunal  had  no  power  under  the  facts  and 
law  to  deprive  her  of  a  membership  in  this  organization  and  take 
from  her  the  property  rights  which  she  owned  therein,  a  mortuary 
fund  being  connected  with  the  order.  See  Constitution,  Laws,  and 
Rules,  §  108. 

[3]  The  material  facts  are  not  in  dispute,  as  stated,  and  there 
should  be  either  a  peremptory  writ  of  mandamus  or  a  dismissal  of 
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the  petition.  There  are  several  reasons  why  I  think  the  petition  should 
be  sustained  and  a  peremptory  writ  granted.  In  the  first  place  it 
appears  without  dispute  that  Mrs.  Kelly,  holding  a  position  as  trustee, 
was  absent  from  six  successive  regular  meetings,  and  that  the  court 
had  power  to  declare  her  office  forfeited  in  tiie  absence  of  an  ex- 
planation or  excuse  on  her  part.  At  least,  it  is  sufficiently  debatable 
that  bad  faith  could  not  be  imputed  to  a  member  or  officer  taking 
part  in  declaring  such  forfeiture.  Her  office  being  deemed  vacant, 
the  act  of  selecting  Miss  Brazill  to  fill  the  vacancy  does  not  furnish 
sufficient  grounds  for  the  harsh  remedy  of  expulsion,  especially  so 
when  we  consider  that  the  petitioner  neither  acted  nor  voted  upon 
that  question,  excepting  as  she  presided  as  grand  regent  at  the  meeting 
and  subsequently  recognized  the  action  as  valid. 

That  she  could  control  the  vote  of  the  court  upon  such  a  question 
cannot  be  successfully  urged.  That  Court  Utica  No.  1  acted  within 
the  scope  of  the  laws  and  rules  of  the  National  Order  (section  102), 
which  provides  that  "any  officer  of  a  subordinate  court  absenting  her- 
self for  three  regular  meetings  in  succession,  unless  excused  by  a 
majority  vote  of  her  court,  shall  forfeit  her  office,"  when  it  declared 
Mrs.  Kelly's  office  forfeited,  appears  reasonable,  particularly  so  when 
she  had  been  absent  for  six  regular  business  meetings  in  succession 
and  refused  to  present  an  excuse  when  given  an  opportunity.  The 
majority  vote  of  her  court  had  the  power  to  excuse  the  forfeiture; 
hence  power  may  be  inferred  to  declare  it. 

The  national  board  by  the  affidavit  filed  herein  takes  the  position 
that: 

''The  national  body  has  always  held  that  the  only  remedy  which  a  local 
court  had  under  section  102  of  the  laws  of  the  order  was  to  certify  and  de- 
clare the  fact  that  any  officer  named  had  been  absent  from  three  successive 
meetings  and  to  ask  the  national  body  to  declare  the  office  vacant,  and  the 
appeal  of  said  Catherine  N.  Kelly  was  the  first  appeal  on  just  that  point  to 
come  before  said  board  of  directors,  and  said  board  of  directors  have  never 
accepted  or  sustained  or  maintained  the  right  or  authority  in  any  local  court 
to  remove  any  member  from  office  or  expel  any  member  for  any  cause  what- 
ever, except  for  nonpayment  of  dues." 

Granting  that  position  to  be  correct,  that  it  was  a  matter  within 
the  jurisdiction  of  the  national  body,  yet,  without  a  positive  rule  of 
action  to  guide  the  subordinate  body,  its  members  might  well  under- 
stand conscientiously  that  the  power  was  vested  in  them  to  declare 
an  office  vacant,  especially  where  there  had  been  six  successive  unex- 
cused  absences  and  a  subsequent  refusal  to  explain  them.  In  Brendon 
V.  Worley,  8  Misc.  Rep,  253,  28  N.  Y.  Supp.  557,  it  was  held : 

"Where  there  is  no  ambiguity  in  the  by-laws  of  an  association,  but  their 
meaning  is  clear  and  precise,  opinions  of  superior  officers  of  the  order  with 
which  it  is  connected  as  to  their  meaning  are  inadmissible." 

The  opinion  of  the  superior  officers  in  the  case  at  bar  cannot  con- 
trol in  the  matters  under  consideration.  Assuming  that  they  are  right 
in  their  conclusion  that  it  was  a  matter  for  the  national  body  to  de- 
termine, that  certainly  does  not  give  the  power  to  expel  a  member  in 
good  standing  for  taking  part  in  or  sustaining  the  vote  of  the  sub- 
ordinate order,  especially  when  there  are  not  only  personal  but  prop* 
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erty  rights  and  pecuniary  interests  concerned.  Rudolph  v.  Southern 
Beneficial  League,  7  N.  Y.  Supp.  135. 

Assuming  all  the  facts  claimed  on  the  part  of  the  national  advocate 
to  be  established,  and  inferences  to  be  drawn  therefrom,  together 
with  the  uncontroverted  allegations  of  the  petition,  affidavits,  and 
records  submitted  in  reference  to  the  charge  as  to  the  forfeiture  of 
Mrs.  Kell/s  office,  and  the  subsequent  proceedings  in  regard  thereto, 
no  sufficient  or  legal  reason  is  established  thereby  to  justify  Miss 
Reed's  expulsion. 

[4]  Upon  the  other  question  as  to  the  action  of  said  court,  and 
Miss  Reed's  participation  therein,  in  directing  its  treasurer  to  refuse 
to  comply  with  the  request  of  State  Regent  Rosney  to  send  the  books, 
warrants,  and  vouchers  to  Poughkeepsie,  there  is  but  little  to  be 
said,  because  dearly  the  records  of  the  court  (subject  to  proper  ex- 
amination by  the  national  body)  are  tmder  the  jurisdiction  of  the 
members  of  such  court.  I  find  no  authority  in  the  constitution,  laws, 
or  rules  of  the  national  or  subordinate  courts,  and  none  has  been 
pointed  out  to  me,  to  remove  the  books  and  records  of  the  court  to 
a  distant  part  of  the  state — full  right  of  examination  on  the  part  of 
the  superior  body  is  given ;  notliing  more. 

This  court  has  a  membership  of  nearly  400,  and  Mis3  Reed  as 
grand  regent  thereof  cannot  be  said  to  have  the  power  to  arbitrarily 
control  the  action  of  that  number  of  individuals;  she  was  not  re- 
sponsible, so  far  as  the  records  disclose,  for  the  act  of  the  court. 
Whether  its  determination  was  right  or  wrong  it  is  not  necessary  to 
discuss  here;  upon  Mrs.  Manion's  resolution  the  vote  to  withhold 
the  books  from  transportation  to  Poughkeepsie  was  190  to  9. 

It  may  be  said,  however,  that  the  language  of  subdivision  2  of  sec- 
tion 51  of  the  laws  and  rules  of  the  National  Order  defines  the  power 
of  the  district  or  territorial  deputies,  and  which  under  subdivision 
3  of  section  50  is  likewise  made  the  power  of  a  state  regent.  It  is 
simply  enacted  that  they  shall  "inspect  the  books,  vouchers  and  ac- 
counts of  courts  within  the  district  and  may  at  any  time  demand 
them  for  examination."  It  does  not  provide,  as  does  subdivision  2  of 
section  38,  which  defines  the  duty  of  the  committee  on  finances  and 
audit,  that  they  "shall  be  entitled  to  the  possession  thereof  and  all  offi- 
cers shall  deliver  the  same  to  them." 

It  will  be  observed  by  the  above  that  the  state  regent  is  empowered 
to  inspect  the  books  and  may  demand  them  for  examination.  It 
does  not  provide  that  the  grand  regent  of  the  subordinate  court  shall 
assume  the  hazard,  risk,  or  duty,  if  you  choose,  to  forward  such 
books  or  records  to  another  part  of  the  state.  It  is  very  probable 
that  this  could  have  been  done  and  without  serious  chance,  but  a  fail- 
ure or  refusal  to  do  so  by  the  subordinate  court  does  not  in  my  opin- 
ion penalize  the  grand  regent  to  the  extent  of  expelling  her  from  her 
court  and  depriving  her  of  rights  of  membership  and  property  therein. 
A  contrary  construction  of  the  laws  and  rules  of  the  order  would  be 
a  harsh,  unreasonable,  and  unwarranted  one. 

Therefore,  assuming  to  the  petitioner  the  fullest  power  within  the 
possiUe  latitude  of  the  language  of  the  laws  and  rules  of  the  or-. 
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ganizati<Hi,  I  unhesitatingly  reach  the  conclusion  that  there  has 
been  no  act,  afBrmatively  or  of  omission,  on  her  part  which  author- 
ized the  supreme  body  to  deprive  her  of  her  rights  of  membership. 
If  there  has  been  a  violation  of  the  constitution,  laws,  and  rules  of 
the  National  Order,  it  is  not  the  action  of  the  petitioner,  but  the  action 
of  Court  Utica,  made  up  of  the  large  membership  above  mentioned. 

[5]  The  petitioner  was  entitled  to  a  fair  trial  before  an  impartial 
tribunal,  and  if  the  method  was  not  regulated  by  the  laws  of  the  as- 
sociation, it  should  be  analogous  to  ordinary  judicial  proceedings,  so 
far,  at  least,  as  to  permit  substantial  justice.  Wachtel  v.  Noah  W. 
&  O.  Ben.  Soc.,  84  N.  Y.  28,  38  Am.  Rep.  478. 

[8]  Where  such  serious  results  as  expulsion  from  membership  fol- 
low, those  who  allege  irregularity  in  the  procedure  to  expel  must  be 
held  to  strict  proof,  for  no  presumption  will  be  indulged  to  support  a 
forfeiture,  which  the  law  abhors.  People  v.  Medical  Society,  32  N. 
Y.  193. 

It  has  been  held  that  refusal  of  a  treasurer  in  Journeyman  Stone 
Cutters'  Association  to  surrender  his  books  and  papers  to  a  special 
committee  appointed  to  investigate  a  certain  bill  or  account,  when 
by  the  by-laws  he  was  only  required  to  surrender  his  books  and  pa- 
pers to  the  trustees  to  be  audited,  or  to  be  delivered  to  his  successor, 
was  not  sufficient  ground  for  suspension  of  membership.  Connell 
V.  Stalker,  21  Misc.  Rep.  609,  48  N.  Y.  Supp.  77,  The  presumption 
is  against  the  power  to  expel  because  it  is  in  the  nature  of  a  forfei- 
ture, which,  as  stated  above,  the  law  does  not  favor.  White  v.  Brown- 
eU,  4  Abb.  Prac.  (N.  S.)  162. 

[7]  I  am  aware  of  the  fact  that  it  is  not  proper  for  the  court  here 
to  consider  the  weight  of  the  evidence  and  to  substitute  its  judg- 
ment thereon  for  the  judgment  of  the  national  body;  but  if  their 
determination  of  the  petitioner's  guilt  of  the  charges  is  unsustained 
by  any  substantial  evidence,  such  determination  should  here  be  con- 
sidered as  contrary  to  law  and  natural  justice,  and  so  subject  to  re- 
view and  correction.  Fritz  v.  Knaub,  57  Misc.  Rep.  411,  103  N.  Y. 
Supp.  1003,  and  cases  cited. 

There  is  a  further  question  upon  which  I  think  something  may 
properly  be  said,  and  that  is  that  the  vote  of  expulsion  was  not  by 
a  majority  of  the  national  directors  and  officers  present  at  the  trial. 
The  trial  board  consisted  of  ten  members  (as  stated  heretofore),  three 
of  whom  did  not  vote;  five  voted  for  expulsion  and  two  were  op- 
posed. To  permit  petitioner  to  be  deprived  of  membership  and  prop- 
erty rights  by  th«  vote  not  of  a  majority  of  those  voting  on  the 
charges  is  to  sanction  and  judicially  approve  a  method  of  trial  in  the 
membership  corporation  which  is  contrary  to  law. 

[8]  There  is  nothing  (as  I  understand  it)  in  the  laws  and  rules 
of  the  national  order  designating  the  number  of  the  national  board 
of  directors  to  carry  a  vole  of  expulsion.  Therefore  the  majority 
rule  should  prevail.  There  should  be  at  least  a  quonmi,  and  the 
affirmative  vote  should  be  by  a  majority  of  those  present  and  par- 
ticipating in  the  trial.  Section  34  of  the  General  Corporation  Law 
(Laws  of  1909,  c.  28)  provides  that  the  affairs  of  every  corporation 
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shall  be  managed  by  its  board  of  directors ;  unless  otherwise  provided, 
a  majority  thereof  at  a  meeting  duly  assembled  shall  be  necessary 
to  constitute  a  quorum  for  the  transaction  of  business,  and  the  act 
of  a  majority  of  the  directors  present  at  a  meeting  at  which  a  quorum 
is  present  shall  be  the  act  of  the  board  of  directors.  In  the  absence 
of  a  definite  rule  in  the  laws  of  the  national  organization  for  such  a 
trial,  and  as  to  the  necessary  number  of  the  national  board  to  an- 
nounce a  valid  result,  the  statutory  provisions  above  stated  should 
control.  A  quorum  should  be  a  majority  of  all  the  directors,  and 
the  act  of  a  majority  of  those  present  shall  be  the  act  of  the  board, 
not  a  majority  of  the  members  voting. 

Where  a  corporation  is  authorized  to  take  any  action  by  the  agree- 
ment or  action  of  its  directors,  managers  or  trustees,  it  may  be  taken 
by  such  directors  regularly  convened  as  a  board  and  acting  by  a 
majority  of  a  quorum,  except  when  otherwise  expressly  required  by 
law  or  by  the  laws  of  the  corporation.  General  Corporation  Law,  § 
43. 

The  argument  of  the  national  advocate  as  to  the  Membership  Cor- 
porations Law,  and  its  force  and  effect  on  the  questions  at  bar,  has 
not  been  overlooked ;  but  I  think  there  is  nothing  in  that  law  which 
is  controlling  herein  as  against  the  provisions  referred  to  of  the  Gen- 
eral Corporation  Law,  but,  on  the  contrary,  there  is  language  therein 
which  sustains  the  contention  that  the  act  of  expulsion  should  be  by 
a  majority  vote  of  the  members  of  the  trial  body. 

At  the  close  of  the  trial  Mrs.  O'Donnell,  one  of  the  national  di- 
rectors, made  the  pertinent  suggestion  whether  it  had  been  clearly 
brought  out  that  it  was  not  Miss  Reed  who  elected  the  new  trustee 
in  place  of  Mrs.  Kelly;  that  it  was  not  Miss  Reed  who  refused  to 
send  the  books  to  the  state  regent,  but  it  was  Court  Utica  No.  1.  I 
agree  with  the  evident  force  of  those  suggestions.  The  minutes  of 
the  court  show  its  affirmative  action  in  each  of  the  two  material 
matters  charged  against  Miss  Reed.  The  proof  does  not  establish 
the  allegations  against  her,  and  the  record  is  without  facts  to  sustain 
the  expulsion;  she  had  social  membership  and  property  rights  which 
could  not  be  taken  from  her  by  the  national  body.  The  conceded 
facts  and  undisputed  records  do  not  confer  the  necessary  legal  power 
upon  it  to  do  that.  There  was  also  a  failure  of  a  majority  vote  of 
the  directors  and  officers  at  the  trial.  Peremptory  writ  of  mandamus 
granted,  with  costs. 

Motion  granted,  with  costs. 


(174  App.  Div.  136)  

JOHNSON  COUNTY  SAVINGS  BANK  v.  KORNHAUSBB. 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  6,  1916.) 

1.  Bnxs  AND  Notes  ^ss>520— Acceptances — Fbaud — Evidknce. 

Evidence  held  to  sustain  finding  that  defendant  was  induced  to  sign 
acceptances  sued  on  by  active  fraud  and  deceit,  and  to  sustain  verdict 
for  defendant  tlieref or. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ft  1813, 
1832,  1836,  1837;   Dea  Dig.  «=>520.] 

^s»ToT  oiht  CAMS  lee  tame  toptt  A  KBT-NUMBBR  In  all  Key-Numbered  Dlgeete  A  Indexef 
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2.  Bills  awd  Notbs  «=»497(5) — Bona  Fides— Bubdbn  or  Proof. 

After  proof  of  Initial  fraud  in  procuring  acceptances,  the  burden  is  on 
the  holder  to  show  that  It  took  the  drafts  as  an  innocent  bona  fide 
holder. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  (S  1683- 
1685,  1687;    Dec  Dig.  <e=»497(5).] 

3.  Bills  and  Notes  «=»537(6)— Bona  Fides— Btidbnce. 

The  statement  of  the  president  of  the  holder  bank  that  it  took  drafts 
in  bona  fides  as  innocent  purchaser  is  not  conclusive  of  such  fact,  but 
such  issue  is  for  the  jury  if  circumstances  render  such  testimony  im- 
probable. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent,  Dig.  |  1879; 
Dec.  Dig.  «=>537(6).] 

Appeal  from  Westchester  County  Court. 

Action  by  the  Johnson  County  Savings  Bank  against  Lewis  Kom- 
hauser.  From  judgment  for  defendant  and  order  denying  motion  for 
new  trial,  plaintiff  appeals.    Affirmed. 

On  February  7,  1914,  this  action  was  begun  against  defendant  on  an  ac- 
ceptance of  a  draft  which  had  been  drawn  by  the  United  Jewelers  Manufac- 
turing Company  of  Iowa  City,  Iowa,  and  accepted  by  him  on  February  23, 
1907,  payable  in  twelve  months.  Defendant  kept  a  small  shop  in  the  village 
of  Peekskill,  and  could  read  but  little  English.  On  February  6Ui,  1907,  a 
salesman  from  this  jewelry  concern  visited  defendant's  store,  and  invited  him 
to  engage  in  the  sale  of  this  jewelry  on  the  basis  of  a  20%  commission,  be- 
sides receiving  the  benefit  of  certain  local  advertising  at  the  expense  of  this 
jewelry  company.  Finally  he  produced  a  long,  closely  printed  contract  (which 
defendant  could  not  read),  being  in  form  an  order  for  jewelry  (o  be  shipped 
to  him  at  Peekskill  to  the  amount  of  $756,  to  be  paid  one-fourth  each  three 
months.  The  instrument  contained  a  guaranty  that  the  gross  profits  should  be 
not  less  than  50  per  cent,  of  the  amount  of  this  order,  each  year,  for  a  period 
of  two  years  from  the  date  of  invoice.  The  soliciting  agent  assured  defend- 
ant that  if  he  did  not  succeed  in  selling,  defendant  would  not  lose,  as  at  the 
end  of  the  year  the  jewelry  company  would  pay  him  storage  upon  the  goods 
unsold.    Defendant  signed  this  paper  after  hearing  it  read. 

On  February  23d,  a  taU,  well-dressed  stranger  came  to  defendant's  store, 
seemingly  in  a  great  hurry.  He  announced  that  defendant's  shipment  was  at 
the  local  express  office,  but  before  its  delivery  defendant  must  first  sign  the 
four  yellow  papers  which  he  produced,  being  four  drafts,  each  for  $189, 
payable  in  3,  6,  9,  and  12  months.  The  last  is  the  one  here  in  suit  It  does 
not  clearly  appear  whether  the  word  "accepted"  had  then  been  written,  but 
defendant's  signature  on  the  back  is  admitted  to  be  genuine.  The  stranger 
repeated  that  the  goods  were  sent  on  commission,  that  these  papers  were 
merely  to.be  held  as  collateral  security,  and  that  at  the  end  of  every  quarter 
defendant  was  to  remit  the  proceeds  of  whatever  he  had  then  sold,  less  20 
per  cent,  commissions,  whereupon  the  draft  then  falling  due  should  be  return- 
ed to  him.  On  that  same  day,  defendant  received  a  box  about  18  inches  square 
from  the  express  company.  When,  the  following  day,  the  glittering  articles 
were  exposed  in  the  show  cases,  they  soon  lost  their  luster.  After  trying  to 
wipe  off  one  that  appeared  tarnished,  defendant  discovered  their  true  charac- 
ter, and  at  once  put  them  back,  and  on  that  day  returned  by  express  the  en- 
tire lot  to  the  United  Jewelers  Manufacturing  Company.  About  the  middle  of 
May,  defendant  received  from  the  Johnson  County  Savings  Bank,  also  an 
institution  of  Iowa  City,  a  letter,  in  which  that  bank  claimed  to  be  the 
holder  of  the  draft  then  maturing,  with  demand  for  remittance  payable  at 
Iowa  City.  Through  his  attorney,  defendant  wrote  back  repudiating  any 
liability.  Later  came  notice  of  protest,  and  like  demands  and  protests  on  the 
three  succeeding  drafts  followed,  including  the  one  for  12  months  here  in 
suit. 
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It  appeared  that  suits  had  been  instituted  on  the  three  drafts  which  came 
due  in  1907,  but  that  after  having  been  at  issue,  the  complaints  were  finally 
dismissed. 

Plaintiff's  proofs  from  Iowa  City  were  taken  by  oommission  under  section 
888  of  the  Ck)de  of  Civil  Procedure.  It  was  deposed  that  the  draft  in  suit 
had  been  transferred  on  March  19,  1907,  to  plaintiff  for  its  face  value,  le8» 
a  discount  of  7  per  cent.  The  assistant  manager  of  the  Jewelry  company  de- 
posed in  denial  of  having  communicated  any  information  to  the  bank  as  to 
the  consideration  for  this  draft.  The  president  of  the  plaintiff  bank  denied 
knowledge  from  any  source  as  to  the  original  transaction  with  defendant  or 
as  to  the  consideration  for  this  acceptance. 

The  issues,  including  plaintiff's  disclaimer  of  knowledge  or  information  and 
as  to  plaintiff's  bona  fides,  were  submitted  to  the  jury,  who  gave  a  verdict 
for  defendant,  which  the  learned  county  Judge  declined  to  set  aside.  This 
appeal  is  from  the  Judgment  and  the  order  denying  new  trial. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Omar  Powell,  of  New  York  City,  for  appellant. 
James  Dempsey,  of  Peekskill,  for  respondent 

PER  CURIAM.  [1-3]  From  all  the  circumstances  attending  de- 
fendant's signing  this  jewelry  order,  showing  a  tissue  of  misrepresen- 
tations practised  on  an  illiterate  foreigner,  the  jury  could  well  find  th^t 
defendant,  without  his  fault  or  neglect,  was  induced  to  sign  these  ac- 
ceptances by  active  fraud  and  deceit.  Page  v.  Krekey,  13/  N.  Y.  307, 
33  N.  E.  311,  21  L.  R.  A.  409,  33  Am,  St.  Rep.  731.  On  proof  of 
such  initial  fraud,  plaintiff  had  to  satisfy  the  jury  that  the  bank  took 
the  draft  as  an  innocent  bona  fide  holder.  Vosburgh  v.  Diefendorf, 
119  N.  Y.  357,  23  N.  E.  801,  16  Am.  St.  Rep.  836;  Smith  v.  Weston, 
159  N.  Y.  194,  198,  199,  54  N.  E.  38.  This  issue  was  not  to  be  de- 
termined alone  on  the  statements  of  the  assistant  manager  of  the  jewelry 
company  in  unison  with  the  testimony  of  the  bank  president,  to  the 
effect  that  the  bank  was  ignorant  of  the  original  consideration.  The 
jury  might  take  such  testimony  with  some  reserve,  and  if  it  looked 
improbable  that  a  bank  in  the  same  town  with  this  jewelry  company 
took  such  irregular  paper  in  entire  ignorance  of  its  customers'  methods 
of  trade,  it  was  for  the  jury  to  say  how  far  they  credited  such  dis- 
claimer of  knowledge  involving  a  lack  of  ordinary  banking  precau- 
tions. C.  N.  Bank  v.  Diefendorf,  123  N.  Y.  191,  25  N.  E.  402,  10  L. 
R.  A.  676;  Citizens'  National  Bank  v.  Weston,  162  N.  Y.  113,  118,  56 
N.  E.  494. 

In  view  of  the  scheme  of  fraud  perpetrated  on  respondent,  and  the 
presumptive  knowledge  growing  out  of  the  relations  between  the  fraud- 
ulent drawer  and  the  plaintiff,  we  cannot  say  that  this  verdict  in  favor 
of  the  defendant  was  unsupported. 

The  judgment  and  order  of  the  county  court  of  Westchester  county 
are  therefore  affirmed,  with  costs. 
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(174  App.  Dlv.  106) 

GREGORY  V.  MANHATTAN  BRIAR  PIPE  CO. 

(Supreme  Ck)urt,  Appellate  Division,  Second  Department    September  29, 1916.) 

Landlord   and   Tenant  ^=s>152(4) — Liabilitt   fob   Rbpatbw — ^Lbasb— tk>N- 

STBUCTION. 

Under  lease  requiring  lessee  to  pay  for  all  repairs  except  to  the  roof 
or  outside  or  foundation  walls,  and  to  conform  to  regulations  of  city, 
county,  and  state  authorities,  he  is  liable  for  installation  of  new  girders, 
and  strengthening  floors  and  girders,  on  the  order  of  the  city  building 
department,  to  render  the  premises  safe,  made  necessary  by  his  use  of 
the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  U 
541-548;    Dec.  Dig.  «S=>152(4).] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  D.  Gregory  against  the  Manhattan  Briar  Pipe 

Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  STAPLETON,  MILLS,  RICH,  and  PUTNAM,  JJ. 

Lyttleton  Pox,  of  New  York  City  (Ernest  Rhea  Early,  of  New  York 
City,  on  the  brief),  for  the  appellant. 

Alfred  T,  Davison,  of  Brooklyn  (Clarence  E.  Thomall,  of  New  York 
City,  on  the  brief),  for  the  respondent. 

PUTNAM,  J.  The  landlord  has  been  adjudged  $2,23L38  for  ex- 
pense of  outlays  upon  the  demised  buildings  ordered  by  the  local  build- 
ing department,  which  the  defending  tenant  had  refused  to  make.  In 
December,  1905,  plaintiff's  assignor  leased  to  defendant  for  10  years 
the  premises  in  Jersey  City,  which  defendant  used  to  manufacture  to- 
bacco pipes. 

The  lease  had  the  following  covenants: 

"The  burden  of  keeping  the  buildings  and  machinery  in  repair  shall  be 
borne  by  the  lessee,  except  that  in  the  event  any  of  said  buildings  having  to 
be  newly  roofed,  or  the  foundations  or  any  of  the  outside  walls  of  any  of 
said  buildings  shall  become  impaired,  then  the  cost  of  putting  on  said  new 
roof  or  repairing  said  foundations  or  outside  walls  shall  be  borne  by  the 
lessor,  unless  said  Impairment  is  caused  by  overloading  or  other  negligent 
act  of  the  lessee.    ♦    ♦    ♦ 

"The  lessee  shaU  respect  and  fully  perform  all  the  ordinances  of  the  board 
of  health  and  all  other  local  municipal,  county  or  state  authorities,  and 
as  to  any  or  all  such  ordinances  and  requirements,  the  lessee  will  protect 
and  save  the  lessor  harmless." 

In  1912  the  Jersey  City  Building  Department  ordered  certain  in- 
terior repairs  to  conform  to  the  local  building  code,  such  as  to  strength- 
en floors  and  girders,  and  in  certain  parts  to  install  new  gif  ders.  The 
tenant  refused,  so  that  the  landlord  did  the  work  at  an  expense  undis- 
puted, of  $2,231.38,  for  which  he  has  judgment. 

By  the  lease  defendant  covenanted  to  make  every  description  of 
repairs,  except  two  kinds,  viz. :  New  roofs,  or  restoring  foundations 
or  outer  walls.  The  lessor  has  to  bear  the  cost  of  new  roofing.  He 
has  also  to  repair  these  foundations  or  outside  walls  imless  such  im- 
pairment were  by  overloading  or  the  tenant's  negligence.  The  tenant 
undertook  also  to  comply  with  all  the  regulations  of  municipal  depart- 
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ments.  These  repairs  which  are  the  subject  of  this  action  were  not  to 
make  good  the  foundations  or  outside  walls.  Appellant's  contention 
that  these  repairs  involved  the  excepted  building  foundations  is  with- 
out merit. 

Appellant  relies  on  Herald  Square  Realty  Co.  v.  Saks  &  Co.,  215 
N.  Y.  427,  109  N.  E.  545,  where  display  windows  and  other  encroach- 
ments beyond  street  lines  were  ordered  to  be  removed  from  the  leased 
building.  When  the  lease  was  given,  such  projections  had  long  been 
permitted.  Although  Saks  &  Co.  had  agreed  to  comply  with  all  re- 
quirements of  the  municipal  departments,  they  were  held  not  bound 
to  incur  this  unforeseen  expense  of  removing  such  exterior  building 
projections  demanded  in  the  course  of  a  novel  enforcement  of  the 
city's  authority.  The  case  at  bar  is  quite  different.  Appellant  was 
called  on  to  make  the  building  safe.  The  order  to  strengdien  the  floors 
and  the  need  of  other  girders  was  from  the  use  to  which  defendant 
had  put  these  demised  buildings.  Markham  v.  Stevenson  Brewing  Co., 
104  App.  Div.  420,  93  N.  Y.  Supp.  684;  Id.,  Ill  App.  Div.  178,  97 
N.  Y.  Supp.  604;  Id.,  188  N.  Y.  593,  81  N.  E.  1169. 

Under  its  express  and  very  broad  covenant,  appellant  was  rightly 
held  answerable  for  these  repairs. 

Hence  I  advise  that  the  judgment  be  affirmed,  with  costs. 

STAPLETON,  MILLS,  and  RICH,  JJ.,  concur. 


(176  App.  Div.  388) 

(yBRIBN  V.  BOYIiB  et  al.     (BBPUBUCAN  OOUNTT   COMMITTED  oF 
BRONX  COUNTT  ©t  al.,  Interveners), 

(Supreme  Court,  Appellate  Division,   First  Department     October  5,  1918.) 

Counties  ^=>65 — Dibtbict  and  Peosecxtting  Attorneys  ^=>2(5) — Register 
OF  Deeds  ^=»2 — Sheriffs  and  Constables  ^=:»5 — Term  of  Office — Con- 
stitutional AND  Statutory  Provisions. 

Under  Const  art  10,  8  1,  providing  that  sheriffs,  clerks  of  counties, 
district  attorneys,  and  reglst^s  shall  be  chosen  every  3  years,  except  In 
the  counties  of  New  York  and  Klngs^  and  In  counties  whose  boundaries 
are  the  same  as  those  of  a  city  where  they  shall  be  chosen  once  in  every 
2  or  4  years  as  the  Legislature  shall  direct,  the  term  of  such  officers  In 
Bronx  county,  thereafter  formed  from  a  part  of  the  existing  county  of 
New  York,  was  3  years,  and  Bronx  County  Act  (Laws  1912,  c.  548)  §  3, 
providing  for  the  election  of  such  officers  for  4  years,  was  in  conflict 
therewith  and  void. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec.  Dig.  «=»65;  District 
and  Prosecuting  Attorneys,  Cent.  Dig.  §5  ^.  7 ;  Dec.  Dig.  ^=s>2(5) ;  Reg- 
ister of  Deeds,  Cent  Dig.  §§  3-6;  Dec.  Dig.  ^=s>2;  Sheriffs  and  Consta- 
bles, Cent.  Dig.  g§  9-18 ;  Dec  Dig.  4»>5.] 

Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  Bronx  County. 

Mandamus  on  relation  of  James  F.  O'Brien  against  Edward  F.  Boyle 
and  others,  as  Custodians  of  Primary  Records  and  as  Commissioners 
of  Election,  etc.,  in  which  the  Republican  Committee  of  Bronx  County 
and  the  Democratic  Committee  of  Bronx  County  intervened.    From 
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an  order  granting  a  peremptory  writ  of  mandamus,  Boyle  and  others, 
as  Custodians,  etc.,  appeal.  Order  reversed,  and  motion  for  peremptory 
mandamus  denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DpWLING,  and  SMITH,  JJ. 

Terence  Farley,  of  New  York  City,  for  appellants. 
Joseph  M.  Callahan,  of  New  York  City,  for  respondent. 
Julius  D.  Tobias,  of  New  York  City,  for  interveners. 

DOWLING,  J.  The  question  involved  in  this  appeal  is  whether  the 
tenure  of  office  of  the  sheriff,  district  attorney,  county  clerk,  and  regis- 
ter of  deeds  of  Bronx  county  is  for  3  or  4  years.  The  officials  in  ques- 
tion were  elected  at  the  general  election  held  in  November,  1913,  for 
a  term  of  four  years  and  received  certificates  from  the  secretary  of 
state  certifying  to  their  election  for  such  term.  The  board  of  elec- 
tions of  the  city  of  New  York  on  August  15,  1916,  deemed  that  there 
was  a  conflict  between  the  provisions  of  the  statutes  of  the  state  and 
the  Constitution  as  to  the  length  of  the  terms  of  office  of  the  officials 
in  question,  and  thereupon  unanimously  voted  that  it  was  the  sense  of 
the  board  that  the  following  officers  in  Bronx  county  should  be  voted 
for  at  the  coming  election,  namely,  district  attorney,  sheriff,  coimty 
clerk,  and  register  of  deeds.  The  board  of  elections  intending,  in  pur- 
suance of  such  action,  to  transmit,  issue,  and  publish  the  notice  of 
primary  and  general  elections  for  the  year  1916,  and  to  include  there- 
in a  statement  that  such  officials  were  to  be  voted  for  both  at  the 
primary  and  general  elections,  the  petitioner,  who  is  the  sheriff  of  Bronx 
county,  commenced  this  proceeding,  praying  for  a  peremptory  writ  of 
mandamus,  requiring  said  board  of  elections  to  refrain  from  transmit- 
ting, issuing,  and  publishing  in  the  notices  of  general  election  of  1916 
any  statement  that  elections  would  be  held  for  the  county  offices  in 
question  in  the  county  of  Bronx.  From  the  order  granting  the  relief 
sought  the  present  appeal  is  taken. 

The  doubt  as  to  the  tenure  of  office  of  the  county  officials  in  question 
arises  because  of  a  conflict  between  article  10,  §  1,  of  the  state  Con- 
stitution and  chapter  548  of  the  Laws  of  1912,  being  the  Bronx  Coun- 
ty Act.    The  statute  provides  (section  3)  that : 

*'There  sbaU  be  elected  In  the  said  county  of  Bronx  at  the  gtoeral  election 
of  1913  a  county  judge,  a  surrogate,  a  district  attorney,  a  sheriff,  a  county 
clerk,  and  a  register  of  deeds.  The  official  term  of  said  officers  shaU  be  as 
follows:  The  county  Judge,  six  years;  the  surrogate,  six  years;  the  district 
attorney,  four  years;  the  sheriff,  four  years;  the  county  clerk,  four  years; 
the  register  of  deeds,  four  years." 

It  will  be  noted  that  the  provision  fixing  the  term  of  office  of  the 
county  judge  complies  with  the  provisions  of  article  6,  §  14,. of  the 
Constitution,  and  therefore  no  question  is  raised  as  to  his  tenure  of 
office.  In  like  manner,  the  tenure  of  office  of  the  surrogate  is  fixed 
in  conformity  with  the  provisions  of  article  6,  §  15,  of  the  Constitution^ 
which  provide  that  the  successors  of  the  surrogates  then  in  office — 

"shall  be  chosen  by  the  electors  of  their  respective  counties  and  their  terms  of 
office  shall  be  six  years,  except  in  the  county  of  New  Tork,  where  they  shal^ 
continue  to  be  fourteen  years." 
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No  question  is  raised  in  this  proceeding  as  to  the  surrogate's  term 
of  office.    But  the  Constitution  (article  10,  §  1)  provides  that: 

"Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  In  counties 
having  registers,  shall  be  chosen  by  the  electors  of  the  respective  counties,  once 
in  every  three  years  and  as  often  as  vacancies  shall  happen,  except  in  the  coun- 
ties of  New  York  and  Kings,  and  in  counties  whose  boundaries  are  the  same 
as  those  of  a  city,  where  such  officers  shaU  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct" 

Unless  Bronx  county  comes  within  one  of  the  exceptions  specified 
in  the  Constitution,  it  is  obvious  that  the  tenure  of  office  of  the  offi- 
cials in  question  followed  the  general  rule  laid  down  therein,  and  was 
limited  to  3  years,  and  the  board  of  elections  were  therefore  correct 
in  taking  steps  to  enable  the  electors  to  vote  for  their  successors  at  the 
coming  general  election. 

It  is  contended  that,  although  Bronx  county  had  no  existence  at  the 
time  of  the  adoption  of  the  new  Constitution  and  its  future  existence 
could  not  have  been  in  the  minds  of  those  who  framed  it,  still,  as  the 
territory  embraced  in  the  present  Bronx  county  formed  a  part  of  the 
then  existent  county  of  New  York,  it  is  included  within  the  exception, 
and  the  Legislature  had  power  to  fix  the  terms  of  office  of  the  county 
officials  in  question  at  either  two  or  four  years.  So  to  hold  would  be 
a  distortion  and  extension  of  the  plain  language  of  the  Constitution, 
which  would,  in  effect,  be  judicial  legislation.  No  particular  rights 
were  conferred  upon  territory  embraced  in  the  excepted  counties  of 
New  York  and  Kings.  The  only  effect  of  the  provision  was  to  em- 
power the  Legislature  to  fix  terms  of  office  for  the  county  officials  in 
question  in  those  counties  which  would  bring  about  their  election  in 
those  years  when  the  city  election  in  the  city  of  New  York  was  to 
take  place,  for  these  county  officials  performed  acts  which  were  inti- 
mately connected  with  the  general  administration  of  city  affairs.  But 
this  practice  was  not  followed  for  the  whole  city,  for  the  counties  of 
Richmond  and  Queens,  which  also  form  a  part  of  the  city,  still  elect 
their  county  officials  for  three-year  terms  and  are  not  claimed  to  be 
within  the  exception.  So  that  Bronx  county  will  not  be  the  only  coun- 
ty embraced  in  the  city  limits  whose  county  officials  arc  elected  for  a 
3-year  term,  but  with  Richmond  and  Queens  will  constitute  a  majority 
of  the  counties  embraced  within  the  city  limits  which  follow  that  rule. 
The  argument  as  to  the  advisability  of  having  such  elections  at  the 
same  time  as  the  city  elections  is  one  that  may  appeal  to  the  lawmak- 
ing power,  but  is  without  force  when  addressed  to  those  who  are  en- 
forcing the  law  as  it  stands.  As  instancing  the  anomalous  situation 
in  which  the  Bronx  County  Act  placed  the  county  officials,  it  may  be 
pointed  out  that  the  act  made  the  term  of  the  surrogate  of  Bronx  coun- 
ty 6  years,  although,  if  the  arguments  of  the  relator  herein  are  sound, 
the  surrogate,  being  elected  in  tejjritory  which^  was  a  part  originally  of 
the  county  of  New  York,  would  be  entitled  to  a  14-year  term  of  office 
under  the  provisions  of  article  6,  §  IS,  heretofore  quoted. 

The  conclusion  seems  to  be  justified  that  the  exemption  of  the  coun- 
ties of  New  York  and  Kings  was  and  is  intended  solely  for  the  political 
divisions  of  the  state  bearing  that  title,  and  cannot  be  extended  so  as 
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to  carry  the  exemption  to  portions  of  the  territory  originally  embraced 
in  such  counties  and  thereafter  transferred  to  other  counties  or  created 
into  new  counties. 

Nor  does  Bronx  county  come  within  the  second  exception,  for  its 
boundaries  are  not  the  same  as  those  of  the  City  of  New  York. 

It  follows,  therefore,  that  under  the  Constitution  the  county  officials 
of  Bronx  county  in  question  were  elected  for  terms  which  could  not 
exceed  3  years,  and  the  board  of  elections  properly  prepared  the  nec- 
essary facilities  for  the  election  of  their  successors  at  the  coming  gen- 
eral election. 

The  order  appealed  from  will  therefore  be  reversed,  and  the  motion 
for  a  peremptory  writ  of  mandamus  in  all  respects  denied,  witii  costs 
to  the  appellants  against  the  respondent. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied.   All  concur,  except 

SCOTT,  J.  (dissenting).  The  sole  question  involved  in  this  appeal 
is  whether  or  not  the  territory  now  embraced  within  the  county  of 
Bronx  and  formerly  embraced  in  the  county  of  New  York  is  exempted 
from  the  general  provisions  of  article  10,  §  1,  of  the  state  Constitution, 
which  prescribes  that: 

"Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in  counties, 
having  registers,  shall  be  chosen  by  the  electors  of  the  respective  counties, 
once  in  every  three  years  and  as  often  as  vacancies  shall  happen." 

The  exception  is  applied  to  "the  counties  of  New  York  and  Kings, 
and  in  counties  whose  boundaries  are  the  same  as  those  of  a  city,*'  in 
which  it  is  provided  that  "such  county  officers  shall  be  chosen  by  the 
electors  once  in  every  two  or  four  years  as  the  Legislature  shall  direct." 

When  this  constitutional  provision  was  enacted  (1894)  the  county  of 
New  York,  as  then  established,  comprised  all,  or  very  nearly  all,  of 
the  territory  now  embraced  in  the  county  of  Bronx,  which  was  set 
apart  from  the  county  of  New  York  and  erected  into  a  new  county 
by  chapter  548,  Laws  of  1912.  The  question,  as  it  seems  to  me,  is 
as  to  what  the  exception  in  the  section  of  the  Constitution  above  quoted 
was  intended  to  apply  to,  whether  it  was  intended  to  apply  to  the  terri- 
tory which  in  1894  was  designated  by  the  term  "county  of  New  York," 
or  merely  to  such  territory  as  might  at  any  time  thereafter  be  known 
as  the  county  of  New  York.  If  Ae  latter  view  is  the  correct  one,  the 
Legislature  might,  at  any  time,  have  defeated  the  intent  of  the  Consti- 
tution by  changing  the  name  of  the  county  of  New  York,  even  as  it 
stood  in  1894. 

Obviously  the  exception  was  inserted  in  the  section  because  of  the 
conditions  which  prevailed  in  the  counties  of  New  York  and  Kings, 
and  not  merely  because  of  the  names  which  those  counties  then  bore. 
Those  conditions  applied  in  1894,  and  still  apply  to  the  territory  com- 
prised within  those  counties,  and  it  seems  to  me  to  be  reasonably  clear 
that  it  was  the  view  of  the  f ramers  of  the  Constitution  of  1894  that  a 
different  rule  as  to  the  tenure  of  county  officers  should  apply  in  the 
thickly  populated,  urban  territory  then  comprised  in  the  counties  of 
New  York  and  Kings,  from  that  which  applied  in  other  parts  of  the 
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State.  The  framers  of  the  Constitution  were  dealing  with  conditions 
as  they  existed  when  the  Constitution  was  made,  and  no  construction 
should  be  given  to  that  document  which  would  defeat  its  apparent 
purpose,  if  any  other  construction  is  permissible.  I  think  that  it  was 
the  intention  of  the  Constitution  that  as  to  the  territory  then  known 
as  the  counties  of  New  York  and  Kings  the  county  officers  enumerated 
in  article  10,  §  1,  should  thereafter  be  elected  for  2  or  4  years,  and  not, 
as  in  other  parts  of  the  state,  for  3  years,  and  that  the  Legislature 
could  not,  it  it  would,  have  defeated  that  intention  by  changing  the 
names  of  the  excepted  counties,  or  by  subdividing  them  and  erecting 
new  counties  out  of  parts  of  them.  Tftiat  this  is  the  view  taken  by  the 
Legislature  is  made  apparent  by  section  3  of  the  Bronx  County  Act. 

I  tfierefore  think  that  the  oraer  appealed  from  was  right,  and  should 
be  affirmed. 


(175  App.  Div.  8d8)  ^,^.„^    .     , 

In  re  QUINBT  et  aL 

(Supreme  Court,  AppeUate  Diyision,  Second  Department.    October  6,  1916.) 

Insane  Pebsonb  ^=»39 — Gommiitse. 

Where  a  widow,  with  her  brother's  concurrence,  petitioned  for  the  ap- 
pointment of  a  certain  person  as  a  substitute  committee  of  the  person 
and  estate  of  their  sister,  an  incompetent,  and  where  the  proposed  com- 
mittee had  acted  as  legal  adviser  of  the  former  committeiB,  and  might 
be  exposed  to  the  embarrassment  of  representing  conflicting  interests  on 
an  accounting  by  the  former  committee's  estate,  the  appointment  of  a 
stranger  was  not  an  abuse  of  the  court's  discretion,  though  ordinarUy 
the  committee  of  an  incompetent  is  one  of  the  kin  or  family,  or  one  upon 
whom  they  agree,  and  not  a  stranger  not  proposed  by  any  rela4Lve. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Dec.  Dig.  ^=»39.] 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Mary  G.  Quinby  and  John  M.  Sneden,  for  the  ap- 
pointment of  a  committee  of  the  person  and  estate  of  Julia  T.  Sneden, 
an  incompetent  person.  From  an  order  resettling  the  prior  order,  deny- 
ing petitioner's  application  for  the  appointment  of  Alfred  Opdyke,  as 
successor  committee,  and  appointing  John  T.  McGovem,  Mary  G. 
Quinby  and  John  M.  Sneden,  appeal.    Order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

George  W.  Wingate,  of  New  York  City  (John  E.  Miller,  of  New 
York  City,  on  the  brief),  for  appellants. 

Meier  Steinbrink,  of  Bropklyn,  for  respondent  McGovern. 

PER  CURIAM.  Ordinarily  the  committee  of  an  incompetent  is  one 
of  the  kin  or  family  of  the  lunatic,  or  one  upon  whom  they  agree,  and 
such  committee  of  the  person  is  not  intrusted  to  a  stranger  not  pro- 
posed by  any  relative.  On  Mr.  Quinby's  decease  the  widow  (sister  of 
the  incompetent),  with  her  brother's  concurrence,  petitioned  for  Mr. 
Opdyke's  appointment  as  substitute  committee  of  the  person  and  of 
the  estate.  This  recommendation  was  in  view  of  Mr.  Opdyke's  having 
acted  as  legal  adviser  of  the  committee  in  this  trust.    His  character 

^s»For  other  cases  see  same  topic  ft  KBT>NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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and  capacity  stand  unquestioned.  Under  his  wise  management  the 
estate  has  grown  to  about  $819,000.  However,  as  Mr.  Quinby's^  estate 
has  to  account  as  such  committee  in  respect  to  matters  largely  in  Mr. 
Opdyke's  hands,  the  learned  Justice  at  Special  Term  apparently  thought 
that  to  appoint  Mr.  Opdyke  might  expose  him  to  the  embarrassment 
of  representing  conflicting  interests  on  such  accounting.  We  cannot 
say  that  this  conclusion  followed  by  naming  Mr.  McGovcm  was  an 
abuse  of  discretion. 
The  order  appealed  from  is  affirmed,  without  costs. 


(96  Misc.  Rep.  1) 

KNOLI*  T.  NEW  YORK,  O.  &  W.  R.  CO. 

(Supreme  Court,  Trial  Term,  Sullivan  County.     June,  1016.) 

1.  Railroads  ^=»276(1) — Opebation — Injubieb  to  Persons  on  Train— Care 

Required. 

The  servants  of  a  railroad  owe  a  trespasser  on  a  train  no  duty  other 
than  not  to  injure  him  wantonly  or  willfully^ 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  {  878;  Dec.  Dig. 
<S=»276(1).] 

2.  Railroads  <©=»276(2) — Operation — ^Injuries  to  Persons  on  Train — Care 

Required. 

If  plaintiff  was  not  a  trespasser  in  climbing  over  a  railroad  car,  the 
railroad's  servants  were  charged  with  reasonable  and  ordinary  care  in 
the  operation  of  the  train  so  as  not  to  injure  him. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  {  879 ;  Dec  Dig. 
<©=»276(2).] 

3.  Railroads  ^=»276(2) — Operation — Injtjrieb  to  Pkboonb  oh  TftAiN — Care 

Required. 

Where  a  railroad's;  servants  did  not  know  that  plaintiff  was  upon  a 
train,  they  were  under  no  obligation  to  give  him  any  signal  or  warning 
before  starting  the  train,  though  it  was  in  violation  of  a  rule  of  the 
company  to  start  the  train  without  any  signal. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  (  879;  Dec  Dig. 
<©=»276(2).] 

4.  Railroads  ^=»278(2)— Operation — Injuries  to  Persons  on  Train — Oon- 

tbibutort  negligence. 

Plaintiff  could  not  place,  himself  in  a  situation  of  danger  by  climbing 
over  a  railroad  car,  simply  to  protect  his  team,  which  he  had  left  in- 
adequately sheltered,  on  a  cold  night,  without  being  guilty  of  such  neg- 
ligence as  to  preclude  a  recovery  for  personal  injury. 

lEd.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §§  895,  896;  Dec 
Dig.  ig=»278(2).] 

Action  by  Philip  R.  Knoll  against  the  New  York,  Ontario  &  West- 
ern Railroad  Company.    Complaitit  dismissed. 

3ruce  Winner,  of  Liberty  (Ellsworth  Baker,  of  Hurleyville,  of  coun- 
sel), for  plaintiff. 

Carpenter  &  Rosch,  of  Liberty,  for  defendant. 

CHESTER,  J.  There  is  no  allegation  in  this  complaint  that  any  of 
the  employes  of  the  defendant  knew  that  the  plaintiff  was  upon  the 
defendant's  train  at  the  time  he  alleges  he  was  hurt  by  being  thrown 

^s>For  otber  cases  see  same  topic  ft  KET-NUMBEB  In  all  Kojr-Numbered  DigesU  &  Indexes 
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therefrom.  The  train  was  blocking  the  plaintifFs  farm  crossing,  and 
had  been  standing  there  nearly  an  hour.  On  the  day  when  tlie  plain- 
tiff was  injured  he  was  returning  to  his  farm  buildings  located  upon 
one  side  of  the  defendant's  tracks  with  his  team,  and  as  he  approached 
the  crossing  he  discovered  a  freight  train  of  the  defendant,  completely 
blocking  it.  It  was  on  a  bitter  cold  night,  his  horses  and  their  blankets 
wete  wet,  and  the  plaintiff  was  unable  to  reach  his  bam,  and  after  the 
train  crew  had  failed  to  move  the  train,  on  the  plaintiff's  request,  he 
placed  his  horses  in  an  old  bam  for  temporary  shelter.  He  then 
climbed  over  the  train,  with  the  knowledge  of  the  train  crew,  to  reach 
his  farm  buildings.  After  waiting  nearly  an  hour  he  returned  to  get 
his  team,  which  was  inadequately  sheltered,  in  order  to  save  it  from 
further  exposure  and  danger  from  the  cold.  When  the  plaintiff  ap- 
proached the  train  on  that  occasion  he  was  unable  to  discover  any  one 
about  in  charge  of  it.  He  alleges  that  he  was  unable  to  pass  around 
the  end  of  the  train,  and  was  in  the  act  of  climbing  over  the  same, 
when  the  train  was  suddenly  started  without  any  signal  or  warning, 
and  he  received  the  injuries  of  which  he  complains. 

[1-4]  If  the  plaintiff  was  a  trespasser  on  the  train,  the  servants  of 
the  defendant  owed  him  no  duty  other  than  not  to  injure  him  wanton- 
ly or  willfully.  If  he  was  not  a  trespasser,  the  servants  of  the  defend- 
ant were  charged  with  reasonable  and  ordinary  care  in  the  operation 
of  the  train  so  as  not  to  injure  him.  In  either  event,  if  the  servants 
of  the  defendant  operating  the  train  did  not  know  that  he  was  upon 
it,  they  were  under  no  obligation  to  him  of  giving  any  signal  or  warn- 
ing before  starting  the  train.  The  fact  that  the  train  was  started  with- 
out any  signal,  in  violation  of  a  rule  of  the  company,  is  of  no  conse- 
quence if  none  of  the  employes  knew  of  the  presence  of  the  plaintiff 
upon  it,  and  there  is  no  allegation  of  such  knowledge  contained  in  this 
complaint.  Nor  had  the  plaintiff  any  right  to  place  himself  in  a  situ- 
ation of  danger  simply  for  the  protection  of  his  property,  without 
being  guilty  of  such  negligence  as  will  preclude  a  recovery  for  a  per- 
sonsJ  injury  received  in  so  doing.  Morris  v.  Lake  Shore  &  M.  S.  R. 
Co.,  148  N.  Y,  182,  42  N.  E.  579. 

The  complaint  should  be  dismissed  with  costs. 

Complaint  dismissed,  with  costs. 


(174  App.  Dlv.  928) 

VAN  CLEAVE  v.  DEMOREST  et  al. 
{Supreme  Ck)nrt,  Appellate  Division,  Second  Department.    September  29, 1916.) 

COBPOBATIONS  ^=»202 — ^ACTIONS — RiOHT  TO  MAINTAIN. 

One  owning  the  entire  capital  stock,  or  practically  the  entire  stock,  of 
a  corporation  cannot  maintain  In  his  own  name  a  suit  to  enforce  the  right 
of  the  corporation  to  land,  title  to  which  was  In  It 

[Ed.  Note. — iV)r  other  cases,  see  Ck)rporatlons,  Cent  Dig.  ((  777-780, 
822;    Dec.  Dig.  «=»202.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Robert  A.  Van  Cleare  against  William  C.  Demorest  and 

^=5>For  other  cases  see  same  topic  St  KHT-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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Others.  .From  a  judgment  dismissing  the  complaint  on  the  grotmd  that 
it  stated  no  cause  of  action,  plaintiff  appeals.    AfErmed' 

Argued  before  JENKS,  P.  J.,  and  CARR,  MILLS,  RICH,  and  PUT- 
NAM, JJ. 

M.  V.  McDonald,  of  Brooklyn,  for  appellant. 

Charles  E.  Rushmore,  of  New  York  City,  for  respondents  Demorest, 
Alco  Building  Co.,  Realty  Trust,  and  Conklin. 

Frederick  C.  Tanner,  of  New  York  City,  for  the  respondent  Metro- 
politan Life  Ins.  Co. 

Elek  John  Ludvigh,  of  New  York  City,  for  respondents  Adrian 
Building  Co.  et  al. 

PER  CURIAM.  The  fact  that  at  the  beginning  of  this  suit  appel- 
lant owned  all  excepting  four  shares  of  the  capital  stock  of  the  Van 
Cleave  Construction  Company  did  not  entitle  him  to  maintain  this  suit 
in  his  individual  name.  The  title  to  the  land  was  in  the  corporation, 
which  was  party  to  the  building  and  loan  agreements  mentioned  in 
the  complaint.  Even  had  plaintiff  wholly  controlled  the  corporation 
by  ownership  of  every  share  of  its  corporate  stock,  he  would  not  there- 
by, as  a  natural  person,  have  legally  become  the  corporation  so  as  to 
bring  an  independent  suit  to  enforce  a  corporate  right.  Knickerbocker 
V.  Conger,  110  App.  Div.  125,  97  N.  Y.  Supp.  127;  Greaves  v.  Gouge, 
69  N.  Y.  154;  Smith  v.  Kurd,  12  Mete.  371,  46  Am.  Dec.  690;  Wells 
V.  Dane,  101  Me.  67,  63  Atl.  324;  10  Cyc.  995. 

The  judgment  of  dismissal  of  the  complaint  is  therefore  affirmed, 
with  costs. 


(174  App.  Div.  200) 

BRISCOE  T.  CITY  OF  MT.  VERNON. 

(Supreme  Court,  AppeUate  Division,  Second  Department    September  29,  1916.) 

1.  Damages  «=»158(3) — Pleadzng — Pboof — Injury. 

Under  a  complaint  in  an  action  against  a  city  for  damages  for  injuries 
from  falling  upon  a  sidewalk,  alleging  that  plaintiff  was  thrown  to  the 
ground  and  injured  about  her  head,  limbs,  and  body  and  rendered  sick 
and  disabled,  and  that  she  would  remain  so  for  a  long  time,  proof  that 
as  a  result  of  such  injuries  plaintiff  had  experienced  a  falling  of  the 
womb  and  was  still  suffering  from  that  condition  was  inadmissible, 
since  such  injury  was  not  one  necessarily,  usually,  and  immediately 
flowing  from  the  injury  alleged. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  f  441 ;  Dec.  Dig. 
<©=»158(3).] 

2.  MumciPAL  CoBPORATioif B  «=»762(2) — ^Dsfbctivs  SiDEWAiiK^LoosE  Planks. 

Where  an  abutting  owner  took  up  a  flag  sidewalk  for  teams  to  drive 
in,  and  for  about  a  year  left  the  gap  open,  except  for  some  loose  planks, 
until  the  police  had  summoned  him  to  court  for  the  condition  of  the 
walk,  and  afterwards  put  down  planks  covering  nearly  the  entire  width 
of  the  walk,  which  were  not  fastened,  and  wobbled  in  rainy  weather, 
and  where  the  lower  planks  had  sunk  into  the  mud,  the  city  was  negli- 
gent in  permitting  the  flag  walk  to  be  kept  up  so  long,  and  to  be  re- 
placed by  such  planks. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig. 
§f  160^1608;    Dec.  Dig.  «=»762(2).] 

^s»For  other  cases  see  same  topic  St  KEY-NUMBER  In  all  Key-Numbered  Digests  4k  Indexes 
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Appeal  from  Westchester  County  Court. 

Action  by  Sallie  Briscoe  against  the  City  of  Mount  Vernon  and  an- 
other. From  a  judgment  in  favor  of  the  .plaintiff,  and  from  an  order 
denying  its  motion  for  a  new  trial,  the  defendant  city  appeals.  Judg- 
ment and  order  reversed,  and  new  trial  ordered. 

Argued  before  STAPLETON,  MILLS,  RICH,  and  PUTNAM,  JJ. 

Frank  A.  Bennett,  Corp.  Counsel,  of  Mt.  Vernon,  for  appellant 
J.  Henry  Esser,  of  Mt.  Vernon,  for  respondent 

MILLS,  J.  This  is  an  appeal  by  the  defendant  the  city  of  Mount 
Vernon,  the  other  defendant  not  having  been  served  or  appeared,  from 
a  judgment  entered  in  Westchester  county,  January  25,  1916,  upon  a 
verdict  rendered  at  Trial  Term  of  the  County  Court  of  Westchester 
Cotmty,  in  favor  of  the  plaintiff,  for  the  sum  of  $1,500,  and  from  an 
order  made  at  said  term  denying  defendants  motion  for  a  new  trial 
upon  the  minutes.  The  action  was  brought  by  the  plaintiff  to  recover 
damages  for  personal  injuries  which  she  claimed  to  have  sustained 
on  the  8th  of  May,  1915,  by  tripping  and  falling  upon  some  loose  planks 
which  the  city  had  negligently  allowed  an  abutting  owner  for  a  long 
time  to  have  upon  the  sidewalk  in  place  of  the  flagstones  which  he 
had  taken  up,  said  planks  being  unfastened  and  insecure. 

[1]  The  appellant's  first  contention  is  that  under  the  pleadings  it 
was  incompetent  for  the  plaintiff  to  prove  that,  as  a  result  of  her  in- 
juries, she  had  experienced  a  falling  of  the  womb  and  was  still  suffer- 
ing from  that  condition.  Indeed,  according  to  her  testimony,  that  con- 
dition constituted  the  main  part  of  her  injuries  and  damage.  The 
defendant  in  various  ways  objected  to  such  evidence.  The  defendant, 
however,  did  not  except  to  the  practical  submission  to  the  jury  of  that 
condition  as  a  possible  element  of  damage,  or  request  any  instruction 
that  the  jury  should  not  so  consider  it.  I  think,  however,  that  defend- 
ant's exceptions  to  the  evidence  are  sufficient  to  raise  the  question  here. 
The  respondent,  in  support  of  the  challenged  ruling,  relies  upon  the 
noted  case  of  Ehrgott  v.  Mayor,  etc.,  of  City  of  N.  Y.,  96  N.  Y.  264, 
48  Am.  Rep.  622,  wherein  the  Court  of  Appeals  held  that  the  allega- 
tion in  the  complaint  that  because  of  the  accident  plaintiff  suffered 
"great  bodily  injury;  that  he  became  and  still  continues  to  be  sick, 
sore  and  disabled" — warranted  evidence  that  the  plaintiff,  as  a  result 
of  the  accident,  had  been  afflicted  with  a  permanent  disease  of  the 
spine. 

In  the  complaint  here  at  bar  the  allegation  is,  "thrown  forcibly  to 
the  ground,  injuring  her  about  the  head,  limbs,  and  body,  and  render- 
ing her  sick,  sore,  and  disabled,  and  she  will  for  a  long  time  remain 
sick,  sore,  and  disabled."  The  contention  of  the  respondent's  coim- 
sel  is  that  the  effect  of  such  allegation  is  that  the  plaintiff  was  injured 
all  over,  and  therefore  that  the  allegation  is,  in  substance,  the  same 
as  the  general  one,  viz.  "great  bodily  injury"  in  the  Ehrgott  Case. 
The  learned  county  judge  evidently  so  concluded,  as  at  first  he  sus- 
tained the  objection  of  defendant's  counsel.  The  appellant's  counsel 
claims,  however,  that  the  doctrine  of  the  Ehrgott  Case  has  been  limited 
by  the  later  decisions  of  the  Court  of  Appeals,  so  that  that  case,  as  so 
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limited,  did  not  justify  the  admission  of  such  evidence  under  the  com- 
plaint here ;  and  to  sustain  his  claim  he  cites  Kleiner  v.  Third  Avenue 
R.  R.  Co.,  162  N.  Y.  193,  56  N.  E.  497,  and  Keefe  v.  Lee,  197  N.  Y. 
68,  90  N.  E.  344,  27  L.  R.  A.  (N.  S.)  837.  In  the  former  case  it  was 
held  that  under  the  general  allegation  that  plaintiff  suffered  "a  severe 
nervous  shock,"  it  was  not  competent  to  prove  that  heart  disease  and 
curvature  of  the  spine  had  resulted  from  that  shock,  because  it  did  not 
appear  that  those  diseases  "necessarily  and  immediately  flowed  from 
a  severe  nervous  shock."  162  N.  Y.  201,  56  N.  E.  497.  The  opinion 
distinguished  from  the  Ehrgott  Case,  although  the  distinguishing  has 
always  seemed,  at  least  to  me,  somewhat  fine.  I  cannot  well  perceive 
why  a  general  specification  may  not  warrant  the  evidence  of  any  result 
following  from  that  specification,  provided  a  perfectly  general  allega- 
tion of  bodily  injury  warrants  proof  of  any  disease  resulting  there- 
from. However,  applying  to  th^  case  here  the  distinction  established 
by  the  Kleiner  Case,  it  would  seem  that  the  challenged  evidence  was 
incompetent.  The  complaint  here  alleges  that  plaintiff,  by  her  fall, 
sustained  injuries  "about  the  head,  limbs,  and  body."  The  specifica- 
tion "body"  must,  in  the  connection,  mean  the  trunk  as  distinguished 
from  the  head  and  limbs.  The  test,  therefore,  is  this:  Did  the  evi- 
dence tend  to  show  that  a  fallen  womb  was  a  "necessary  and  immediate" 
result  of  the  injury?  The  testimony  of  the  plaintiff  was  to  the  effect 
that  she  noticed  nothinp^  indicating  any  trouble  of  the  sort  until  some 
days  after  her  fall,  and  indeed,  until  after  Dr.  Johnson,  who  treated  her 
for  about  12  days,  had  ceased  his  treatment,  and  that  she  had  never  said 
anything  about  that  condition  until  some  two  months  before  the  trial, 
which  was  about  18  months  after  the  accident.  The  accident  occurred 
May  8,  1915.  On  June  17th  following,  she  presented  to  the  city  offi- 
cials her  notice  of  claim,  and  on  October  14,  1915,  she  was  examined 
under  oath  before  the  mayor.  Neither  in  the  notice  nor  in  such  ex- 
amination did  she  in  any  way  mention  any  such  condition  or  trouble. 
The  testimony  of  her  expert  went  no  further  than  that  a  fall  might  be 
hard  enough  to  produce  such  a  condition,  and  that,  under  the  circum- 
stances which  plaintiff's  counsel  claimed  were  proven,  it  was  the  opin- 
ion of  the  witness  that  the  fall  in  this  case  did  produce  that  condition 
through  lack  of  proper  treatment.  His  cross-examination  indicated 
that  such  condition  was  not  in  general  the  immediate  or  necessary  re- 
sult of  the  fall. 

In  the  other  case  cited  by  appellant's  counsel,  viz.  the  Keefe  Case, 
197  N.  Y.  68,  90  N.  E.  344,  27  L.  R.  A.  (N.  S.)  837,  the  complaint 
alleged : 

''That  the  plalntl£(  is  seriously  and  permanently  injured  through  his  head, 
skull,  eyes»  and  bruises  to  his  right  leg  and  body."  197  N.  T.  70,  90  N.  B.  344, 
27  L.  R.  A.  (N.  S.)  837. 

Evidence  was  received  that  as  a  result  of  his  injuries  his  hearing 
had  been  permanently  impaired.  The  Court  of  Appeals,  by  a  bare 
majority  vote,  reversed  upon  account  of  the  admission  o'f  that  evi- 
dence. The  majority  opinion  declared  the  rule  to  be  that  under  a 
general  allegation  of  injury  to  the  body  or  to  a  part  of  it,  e.  g.,  the 
head,  the  plaintiff  can  prove  only  such  results  as  "necessarily,  usually, 
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and  immediately  flow  from  the  injury."  197  N.  Y.  71,  90  N.  E.  344, 
27  L.  R.  A.  (N.  S.)  837.  That  opinion  further  declared  that  the  doc- 
trine of  the  Ehrgott  Case  must  be  confined  "as  a  precedent  to  the  lan- 
guage used  in  the  complaint  in  that  case."  197  N.  Y.  73,  90  N.  E. 
344,  27  L.  R.  A.  (N.  S.)  837.  The  reversal  in  the  Keefe  Case  was 
based  solely  upon' the  error  of  receiving  evidence  of  plaintiff's  deaf- 
ness. 197  N.  Y.  70,  74,  90  N.  E.  344,  27  L.  R.  A.  (N.  S.)  837.  The 
report  in  that  case  fails  to  indicate  that  the  defendant's  counsel  raised 
his  objection  in  any  other  way  than  to  the  reception  of  the  evidence. 
It  would  seem  that  the  decision  in  the  latter,  the  Keefe  Case  has  re- 
stricted the  rule  even  more  than  the  Kleiner  Case  did,  as  the  latter 
used  merely  the  terms  "necessarily  and  immediately  flowed"  (162  N. 
Y.  201,  56  N.  E.  497),  while  the  former  (the  later  case)  uses  also  the 
term  "usually,"  viz.  "as  necessarily,  usually,  and  immediately  flow" 
therefrom  (197  N.  Y.  71,  90  N,  E.  344,  27  L.  R.  A.  [N.  S.]  837).  I 
think  that  tmder  either  of  those  decisions  the  learned  county  judge 
should  have  excluded  the  evidence  that  plaintiff's  condition  of  fallen 
womb  was  due  to  this  accident, 

[2]  The  appellant  further  contends  that  the  evidence  did  not  estab- 
lish defendant's  negligence.  Upon  that  point  the  evidence  was  to 
the  effect  that  the  adioining  owner,  in  aid  of  the  alteration  of  the 
building,  took  up  the  flag  sidewalk  for  a  space  of  about  10  feet,  for 
teams  to  drive  in,  before  January  1,  1914,  and  that  for  about  a  year 
he  left  the  gap  open,  except  for  some  loose  planks,  until  the  police 
officer  upon  the  beat  summoned  him  to  court  for  the  condition  of  the 
walk,  and  then  the  owner  put  down  three  two-inch  planks  so  as  to 
cover  nearly  the  entire  width  of  the  walk.  In  March,  191S,  the 
planks  had  sunk  into  the  mud,  and  the  officer  reported  the  walk  as 
unsafe,  and  the^  owner  placed  two  planks  on  top  of  the  other  three 
which  had  sunk  into  the  mud.  Apparently  two  or  three  times  before 
May  8th,  the  officer  reported  the  walk  as  unsafe.  That  very  morning 
he  so  reported  it.  There  had  been  rain,  and  the  earth  had  worn  away 
underneath  the  planks  so  that  they  were  uneven.  The  planks  were 
not  fastened,  and  would  wobble  in  rainy  weather.  It  seems  to  me  per- 
fectly clear  that  the  city  was  negligent  in  permitting  the  flag  walk 
to  be  kept  up  so  long,  being  replaced  by  such  insecure  planks. 

I  recommend,  therefore,  that  the  judgment  and  order  of  the  county 
court  of  Westchester  county  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event.    All  concur. 


(174  App.  IMv.  139) 

WIEDERHOLD  y.  KOBHLER  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.     October  6,  1916.) 

Veitdob  and  PuBcnASXB  ^=»130(4)— Purchase  at  Forsclobxtbe— Effect  on 
Title. 

Where  executors  without  power  of  sale  purchased  overdue  mortgage 
against  estate,  took  an  assignment  thereof,  and  one,  after  the  other's 
death,  purchased  at  foreclosure  sale  to  which  all  interested  persons  were 
parties  for  a  nominal  sum,  but  charged  himself  with  thei  full  value  of 

^=s>For  other  cases  8«e  Mine  topic  k,  KBT-NUMBER  In  aU  Key-Numbered  Digests  ft  Indezee 
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the  property,  the  transaction  was  not  Told,  but  ttie  property  became 
personalty,  and,  when  included  without  objection  in  his  final  account, 
settled,  and  approved,  its  yalidity  as  against  the  parties  was,  under  Code 
Oiv.  Proe.  (  2742,  conclusiye,  so  as  to  make  marketable  title;  the  only 
effect  of  the  transaction  being  to  render  the  executors  liable  for  Ion 
.  therefrom. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  S 
246;   Pec.  Dig.  <g=>130(4).l 

Submission  of  controversy  between  Emil  Wiederhold  and  Charles 
Koehler  and  another.    Judgment  for  defendants. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Gustave  J.  Wiederhold,  of  Woodhaven,  for  plaintiff, 
Thomas  H.  Williams,  of  Brooklyn,  for  defendants. 

RICH,  J.  On  February  21,  1916,  the  parties  entered  into  a  written 
contract  or  agreement,  by  the  terms  of  which  the  defendants  obligated 
themselves  to  convey  to  the  plaintiff  certain  real  property  in  the  bor- 
ough of  Queens,  by  a  full  covenant  warranty  deed,  free  and  clear  of 
all  incumbrances.  One  Maria  Joepp  died  testate  on  June  1,  1896, 
owning  said  property  subject  to  an  existing  mortgage  of  $1,500.  She 
left  surviving  a  husband,  three  sons,  and  two  daughters,  all  of  full 
age.  By  her  last  will  and  testament,  duly  admitted  to  probate  in  the 
Surrogate's  Court  of  Queens  County,  she  devised  and  bequeathed  all 
of  her  real  and  personal  property  to  her  husband  for  life,  and  to  her 
children  in  fee  at  his  death.  Letters  testamentary  issued  to  her  hus- 
band, John  L.  Joepp,  and  her  son,  Bernhard  Joepp,  named  in  her  will 
as  executors,  who  qualified  and  entered  upon  the  discharge  of  their 
duties  as  sudi.  The  will  contained  no  power  of  sale.  On  March  IS, 
1898,  said  executors  purchased  the  $1,500  mortgage  with  funds  of 
the  estate,  and  took  an  assignment  thereof.  Thereafter  one  of  the 
daughters,  Ottillia  Paddock,  died  intestate,  leaving  her  surviving  her 
husband,  Judson  H.  Paddock,  two  infant  sons,  and  an  infant  daughter. 
The  father  was  duly  appointed  the  general  guardian  of  his  infant  chil- 
dren on  September  19,  1911.  John  L.  Joepp,  the  life  tenant,  and  one 
of  the  executors,  died  July  22,  1903. 

On  December  8th  of  that  year,  Bernhard  Joepp,  as  the  surviving 
executor  of  his  deceased  mother,  commenced  an  action  in  the  Supreme 
Court  to  foreclose  the  $1,500  mortgage  which  proceeded  to  judgment 
and  sale.  The  premises  were  purchased  by  him  at  such  sale  for  the 
sum  of  $500.  AH  of  the  surviving  children  of  the  deceased,  Maria 
Joepp,  and  the  children  of  her  deceased  daughter,  Ottillia  Paddock, 
were  made  parties  defendant  in  said  action.  Thereafter,  and  on  May 
4,  1905,  he  sold  and  conveyed  said  property  to  one  Ernst  for  $3,500, 
and  in  March,  1913,  filed  his  final  account  as  surviving  executor,  in 
which  he  charged  himself  with  the  proceeds  of  said  property,  $3,500, 
as  part  of  the  estate  of  his  testatrix.  In  the  proceeding  for  the  judi- 
cial settlement  of  said  account,  all  of  the  surviving  children  of  the 
testatrix,  as  well  as  the  children  of  the  deceased  daughter,  were  made 
parties,  and  duly  cited  to  appear  therein,  and  such  children,  with  their 
father,  their  general  guardian,  did  appear  therein  by  attorney.     On 
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April  22,  1913,  a  decree  was  duly  made  and  entered  in  such  proceed- 
ing, finally  settling  the  account  of  the  surviving  executor,  as  filed,  which 
directed  that  the  respective  distributive  shares  of  the  adult  parties 
interested  in  the  estate  be  paid  them,  and  the  shares  of  the  infants, 
amounting  to  the  sum  of  $317.61  each,  be  paid  to  their  general  guardian. 
This  submission  does  not  show  specifically  that  the  defendants  have 
any  title  to  or  interest  in  the  realty,  or  that  the  surviving  executor 
distributed  the  estate  of  his  testatrix  as  directed  by  the  decree,  made 
on  the  final  accounting,  but  it  will  be  assumed,  in  disposing  of  the 
case,  that  the  defendants  acquired  such  title  to  the  realty  as  was  pos- 
sessed by  Ernst,  the  immediate  grantee  of  the  surviving  executor,  and 
that  the  latter  paid  the  distributive  shares  of  the  estate  to  the  persons 
entitled  thereto. 

At  the  timie  fixed  for  the  closing,  the  plaintiff  refused  to  accept  the 
deed  tendered,  and  rejected  the  title  upon  the  ground  that  it  was  un- 
marketable for  the  following  reasons : 

''That  the  examination  of  such  title  disclosed  the  fact  that  the  executors 
under  the  wUl  of  Maria  Joepp,  deceased,  who  died  seised  of  the  premises  In 
question,  purchased  and  took  an  assignment  of  a  mortgage,  a  lien  upon  said 
premises  at  the  time  of  her  death,  and  the  sole  surviving  executor  thereafter 
foreclosed  said  mortgage  and  purchased  and  took  title  to  said  premises  as 
such  sole  surviving  executor.  That  there  was  no  power  of  sale  In  the  will, 
and  the  foreclosure  of  said  mortgage  did  not  result  in  converting  such  realty 
into  personalty,  and  such  executor  was  without  power  to  convey  the  premises 
which  he  subsequently  did,  and  the  premises  by  mesne  conveyance  thereafter 
coming  to  the  said  defendants."  ' 

To  these  grounds  the  plaintiff  now  adds  the  additional  objection 
that  the  executors  were  without  power  to  take  an  assignment  of  the 
mortgage  because  the  estate  was  not  liable  on  the  bond  to  which  it 
was  collateral ;  the  same  having  been  given  by  former  owners. 

I  think  the  contentions  of  the  plaintiff  are  without  merit,  and  that 
the  defendants  must  have  judgment.  The  will  contained  no  power 
of  sale,  and  the  executors  as  such  had  no  rights  in  or  dominion  over 
the  real  property  of  which  their  testatrix  died  seised;  their  repre- 
sentative powers  and  responsibilities  were  limited  to  her  personal  es- 
tate. Conceding,  as  the  plaintiff  contends,  that  they  were  without  au- 
thority to  invest  the  estate  funds  in  the  purchase  of  the  mortgage, 
its  purchase  and  assignment  to  them  was  not  void,  the  only  effect  of 
such  unauthorized  act  being  to  render  them  personally  liable  to  their 
estate  for  any  loss  arising  therefrom.  The  fact  that  the  mortgage  was 
a  lien  upon  the  real  property  of  their  testatrix  created  no  different 
conditions  or  greater  liability  on  their  part  than  would  have  existed 
had  it  covered  the  property  of  a  stranger,  in  the  absence  of  any  show- 
ing of  an  intended  fraud  upon  the  devisees  or  financial  loss  to  them. 
The  mortgage  was  past  due,  with  the  attendant  possibility  of  its  fore- 
closure, in  which  event  the  interests  of  both  the  life  tenant  and  re- 
maindermen would  have  been  jeopardized  and  possibly  extinguished. 
One  of  the  executors  was  the  life  tenant  of  the  property,  and  the  other 
a  remainderman;  their  interests  were  affected  by  the  purchase  of 
such  mortgage  equally  and  to  the  same  extent  as  those  of  the  other 
devisees.  A  strong  presumption  of  good  faith  attaches  to  the  trans- 
160N.Y.S.— 59 
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action,  and  it  evidences  a  desire  to  protect  the  interests  of  all  the 
devisees  rather  than  to  obtain  any  advantage  over  them.  This  pre- 
sumption is  strengthened  by  the  fact  that  the  surviving  executor  by 
foreclosing  the  mortgage  divested  himself  of  any  interest  in  the  realty, 
exactly  the  same  and  to  the  same  extent  as  the  interests  of  the  other 
devisees  were  divested,  and  although  he  purchased  the  property  upon 
the  foreclosure  sale  for  $500,  he  accounted  for  and  paid  over  to  the 
devisees  and  persons  interested  in  the  estate  their  share  of  the  $3,- 
500  he  received  upon  the  subsequent  sale  of  the  property.  No  loss 
was  sustained  by  the  devisees,  and  no  injury  resulted  by  the  fore- 
closure of  such  mortgage,  and  while  the  acts  of  the  executors  in  so 
doing  were  unusual,  it  is  not  made  to  appear  that  the  interests  of  all 
persons  interested  in  the  estate  were  not  conserved  and  protected  there- 
by. I  think  the  same  rule  of  law  obtains  that  would  have  existed  un- 
der the  foreclosure  of  a  mortgage  owned  by  the  deceased  at  the  time 
of  her  death,  upon  the  lands  of  a  stranger,  and  the  property  pur- 
chased upon  such  sale  by  the  executors  and  subsequently  sold  and 
conveyed  by  them  for  full  value  to  an  innocent  purchaser.  The  realty, 
in  consequence  of  the  purchase  upon  the  foreclosure  sale,  became  per- 
sonalty in  their  hands,  for  which  they  could  be  compelled  to  account, 
and  which  they  could  sell  and  give  a  valid  title  to,  although  no  power 
of  sale  was  contained  in  the  will  of  their  testatrix.  Haberman  v. 
Baker,  128  N.  Y.  253,  28  N.  E.  370,  13  L.  R.  A.  611;  Lockman  v. 
Reilly,  95  N.  Y.  64.  The  validity  of  the  title  of  the  purchaser  from 
the  surviving  executor  cannot  be  successfully  attacked,  more  than  10 
years  having  elapsed  since  such  foreclosure  and  sale,  since  which  time 
the  title  has  changed  several  times,  with  no  question  raised  to  its 
validity.  McCarty  v.  Downes,  161  App.  Div.  667,  146  N.  Y.  Supp. 
973.  Furthermore,  under  the  provisions  of  section  2742  of  the  Code 
of  Civil  Procedure,  the  decree  on  the  judicial  accounting  of  the  sur- 
viving executor  is  conclusive  upon  all  parties  cited  or  appearing  in  that 
proceeding,  including  the  infants  who  appeared  by  attorney  and  receiv- 
ed their  share  of  the  full  proceeds  resulting  from  the  sale  of  the  mort- 
gaged premises,  which  they  have  retained.  All  of  the  persons  inter- 
ested have  been  twice  regularly  before  the  court,  first  on  the  fore- 
closure of  the  mortgage  and  again  on  the  judicial  accounting  of  the 
surviving  executor.  No  objection  was  made  as  to  the  legality  of  the 
purchase  of  the  mortgage  by  the  executors,  its  foreclosure  or  pur- 
chase at  the  sale  therein  by  the  surviving  executor,  and  the  full  value 
of  the  property  was  distributed  under  the  decree  of  the  Surrogate's 
Court. 

I  think  the  title  marketable,  and  that  the  defendants  are  entitled  to 
judgment  against  the  plaintiff  for  the  specific  performance  of  his  con- 
tract, but,  under  the  terms  of  the  submission,  without  costs. 

JENKS,  P.  J.,  and  THOMAS  and  CARR,  JJ.,  concur.  PUTNAM, 
J.,  concurs  in  the  result 
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(174  App.  Div.  102) 

GALLEGABI  y.  SABTOBI  et  aL 

(Supreme  Court,  Appellate  DlTislon,  Second  D^artment    September  29, 1916.) 

1.  FbAUDUUBNT  GONYETANCES  ^=»105 — ^EFFECT  AS  TO  GBEDITOBS — ^TBUSTS. 

Where  plaintiff  loaned  money  to  his  Insolvent  uncle,  who,  mingling 
such  sum  and  money  belonging  to  his  wife,  purchased  land,  taking  title 
in  the  name  of  himself  and  his  wife  as  tenants  by  entireties,  while 
there  waa  no  actual  traud,  and  there  was  consideration,  the  transaction 
was  presumptively  fraudulent  under  Beal  Property  Law  (Consol.  Laws, 
a  50)  I  94,  providing  that  grants  of  realty  to  one  for  consideration  paid 
by  another  are  presumed  fraudulent  as  against  the  creditors  at  that 
time  of  the  person  paying,  and  a  trust  results  in  favor  of  such  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Gonveyances,  Cent  Dig.  | 
345;    Dec.  Dig.  «=»105.] 

2.  Fraudulent  Conveyances  ^=»313(2) — Effect  as  to  Gbxditoss — Teusts. 

Such  trust  should  be  enforced  by  sale  of  only  the  share  which 
plaintiff's  money  purchased,  and  not  the  entire  property. 

[Ed.  Note. — F6r  other  cases,  see  Fraudulent  Conveyances,  Gent.  Dig. 
SS  969,  970;  Dec.  Dig.  <8=»313(2).] 

8.   FBAUDUUnVT   GONVBTANCES   ^=»105 — EFFECT  A9  TO    GBBDITOBS— -TbUSTS. 

Such  conveyance  was  not  void. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  | 
345;   Dec.  Dig.  «=»105.] 

4.  Fbaudulent  Convbtances  ^b»208 — Effect  ab  to  Cbbditobs— ^TBuots. 

Such  resulting  trust  is  enforceable  only  by  persons  who  were  creditors 
at  the  time  of  the  conveyance,  and  not  by  a  sole  creditor,  both  individu- 
ally and  in  his  subsequently  arising  capacity  as  administrator  of  his 
debtor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  H 
631,633;   Dec.  Dig.  <S=>208.] 

6.  LlMTTATION     OF     ACTIONS     ^=»100(8) — THOB     OF     BUNNINO — ^DlSCOVEBT     OF 

Fbaud. 

An  action,  though  begun  more  than  six  years  after  filing  of  fraudulent 
conveyance,  is  not  barred  by  the  six-year  statute,  if  begun  only  two 
years  after  discovery  of  the  fraud. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  || 
482,  483;    Dec.  Dig.  <d=»100(3).] 

Appeal  from  Trial  Term,  Kings  County. 

Suit  by  John  Callegari,  individually  and  as  administrator  of  Giuseppe 
Sartori,  deceased,  against  John  Sartori  and  others.  Judgment  for 
plaintiff  and  defendants  appeal.    Modified  and  affirmed. 

Argued  before  JENKS,  R  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

David  J.  Wagner,  of  New  York  City,  for  appellants. 
Louis  J.  Altkrug,  of  Brooklyn,  for  respondent. 

THOMAS,  J.  By  deed  dated  May  IS,  1907,  in  fulfillment  of  a 
contract  with  Joseph  Sartori,  Armgardt  conveyed  land  to  Joseph  and 
Carolina  Sartori,  his  wife,  for  the  stated  consideration  of  $7,200, 
which  was  met  by  the  assumption  by  the  grantee  of  a  mortgage  for 
$3,000  and  by  $2,700  paid  by  the  husband  and  $1,500  contributed  by 
the  wife.    On  May  15,  1907,  Joseph  Sartori  became  indebted  to  his 
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nephew  in  the  sum  of  $1,500  for  money  borrowed  for  the  purposes 
of  the  purchase.  Joseph,  while  yet  a  resident  of  the  county  of  Kings, 
died  in  Italy  December  12,  1908.  On  January  12,  1914,  Callegari  was 
appointed  by  the  surrogate  of  that  county  administrator  of  Joseph's 
estate.  Joseph  paid  interest  for  one  year  on  the  debt  to  his  nephew. 
Mrs.  Sartori,  after  her  husband's  death,  made  some  payment  She 
died  November  4,  1915,  in  possession  of  the  land,  to  which  occupa- 
tion her  children  succeeded.  The  plaintiff  testified  that  he  did  not  dis- 
cover until  the  fall  of  1913  that  the  title  had  been  taken  in  the  name 
of  his  uncle  and  his  wife.  Then  he  brought  suit.  The  court  found 
that  such  conveyance  was  fraudulent  and  void  as  to  Joseph's  creditors 
on  May  IS,  1907,  to  the  extent  contributed  by  him,  but  subjects  all  the 
land  to  the  payment  of  Joseph's  debt.  The  deed  was  recorded  May 
16,  1907,  the  day  after  its  date. 

[  1  ]  There  is  no  explanation  of  plaintiffs  failure  to  learn  of  the  con- 
veyance to  both  parties.  If  he  understood  that  the  conveyance  was 
to  his  uncle  only,  his  delay  in  enforcing  his  claim  against  the  land  is 
likewise  inexplicable.  But  where  is  the  evidence  of  conscious  fraudu- 
lent action  on  the  part  of  either  man  or  wife?  It  is  said  to  be  in 
this :  That  Joseph,  being  indebted  to  his  nephew,  bought  the  land  and 
paid  the  consideration  and  took  the  title  in  the  name  of  his  wife.  But 
the  fact  is  that  Joseph  did  not  pay  all  the  consideration,  nor  did  he  take 
title  in  the  name  of  his  wife,  but  in  the  name  of  himself  and  his  wife, 
as  much  one  as  the  other.  The  statute  (section  94  of  the  Real  Prop- 
erty Law)  provides  that: 

"A  grant  of  real  property  for  a  valuable  consideration,  to  one  person,  the 
consideration  being  paid  by  another,  Is  presmned  frandnlent  as  against  the 
creditors,  at  that  time,  of  the  person  paying  the  consideration,  and,  unless  a 
fraudulent  Intent  Is  disproved,  a  trust  results  in  favor  of  such  creditors,  to 
an  extent  necessary  to  satisfy  their  Just  demands." 

Joseph  paid  **/*t  of  the  money  and  the  wife  *"/*«,  and  they  both 
became  bound  to  pay  the  $3,000  mortgage.  It  was  their  right  to  have 
the  conveyance  made  to  them  in  their  two  names,  llie  fact  of  in- 
equality of  payment  did  not  make  fraudulent  the  manner  of  their 
taking.  Where,  then,  is  his  or  her  fraud  in  fact?  Although  they  took 
the  title  in  their  several  names,  the  law  infers  a  tenancy  in  entirety,  that 
is,  that  both  as  one  person  were  seized  of  the  whole  estate,  so  that  the 
survivor  would  take  it.  Therein  the  fraud  is  said  to  reside.  To  them, 
unless  the  law  otherwise  informed  them,  the  deed  seemed  to  say  that 
they  had  taken  the  title  in  themselves  as  two  persons,  although  deci- 
sion, resting  on  an  ancient  fiction,  declares  that  they  took  title  as  one 
person.  In  legal  effect  she  and  he  did  unite  their  two  property  in- 
terests. He  gained  the  right  to  take  her  interest  if  he  survived  her; 
she  acquired  the  right  to  take  his  interest  if  she  survived  him.  She, 
solvent,  ventured  her  interest  upon  the  contingency;  he,  owing  $1,500 
and  unable  to  pay  it  save  for  this  land,  committed  his  greater  interest 
to  the  chances  of  living.  The  husband,  living,  had  a  right  of  enjoy- 
ment and  what  was  a  valuable  property  interest.  By  the  manner  of 
creating  the  tenancy  he  took  something  like  a  defeasible  estate  in  *'/*« 
of  the  property,  whereas  in  such  part  he  was  entitled  to  a  fee  simple 
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absolute,  and  she  did  the  same  in  ^"/4t  of  the  land.  Potentially  it  in- 
volved loss  to  his  creditor,  assuming  that  his  interest  acquired  was 
less  valuable  than  if  he  had  taken  as  tenant  in  common.  What  he 
did  was  not  without  consideration,  for  he  acquired  rights  of  survivor- 
ship in  her  property  and  the  benefit  of  her  assumption  of  the  mort- 
gage. The  real  question,  then,  is  whether  a  debtor  with  no  intention 
m  fact  to  defraud  is  guilty  of  a  legal  fraud  if  he,  entitled  to  take  as 
a  tenant  in  conmion  to  the  extent  of  **/42  of  land,  does  take  as  a  ten- 
ant by  the  entirety  with  his  wife,  who  of  right  coula  take  as  a  ten- 
ant in  common  to  the  extent  of  ^'/^t  and  assumes  with  him  a  mort- 
gage for  *^/t»  of  the  whole  purchase  price.  I  am  inclined  to  the  view 
that  the  statute  quoted  saves  the  right  of  the  creditor,  and  that  the 
manner  of  receiving  the  conveyance  must,  as  to  him,  be  regarded  as 
voluntary  and  therefore  fraudulent  in  law.  The  debtor  exposed  his 
interest  to  the  hazard  of  the  creditor  losing  it  if  the  wife  survived. 
It  created  in  the  wife  an  estate  in  fee,  dependent  upon  her  surviving 
the  husband,  and  although  there  was  some  consideration,  the  debtor 
could  not  render  his  fee  dependent  upon  the  accident  of  his  survivor- 
ship. The  wife  must  be  deemed  to  have  held  *^/4t  of  the  land  in  trust 
for  her  husband's  creditors. 

[2-4]  The  conveyance  is  not  void  as  found;  otherwise  there  would 
De  no  title  through  Joseph.  The  trust  should  be  enforced  by  selling, 
not  the  entire  land  as  adjudged,  but  Joseph's  interest  in  it.  Nor  do 
I  perceive  any  reason  for  '^ranting  relief  to  plaintiff  as  administrator. 
The  transaction  was  fraudulent  only  as  to  creditors  "at  that  time.'* 
Plaintiflf  individually  is  the  only  creditor  proven  to  have  existed  then 
or  later.  The  statute  makes  the  creditors  the  beneficiaries,  and  they 
follow  the  trust  property  by  virtue  of  the  statute.  The  complaint  al- 
leges that  Joseph  Sartori  left  no  creditor  unpaid  other  than  the  plain- 
tiff. There  is  no  evidence  of  other  creditors  or  finding  that  they  ex- 
ist   Therefore  the  plaintiff  individually  should  enforce  the  trust. 

[5]  It  is  urged  that  the  action  is  barred  by  tfie  six-year  statute  of 
limitations.  The  indebtedness  arose  on  May  IS,  1907.  Interest  was 
paid  by  Joseph  to  May  15,  1908,  and  the  aunt  made  a  payment  of  some 
sum.  Joseph  died  out  of  the  state,  and  the  administrator  was  not 
appointed  imtil  January  12,  1914.  It  is  evident  that  the  debt  was  not 
barred.  The  conveyance  was  made  in  May,  1907,  and  Ihis  action  was 
begun  December  18,  1915.  Six  years  had  not  elapsed  since  the  dis- 
covery of  the  fraud,  which  was  in  1913. 

The  judgment  and  finding  should  be  modified  so  as  to  limit,  in  be- 
half of  the  plaintiff  individually,  the  sale  of  the  property  to  the  exteitt 
of  the  *'/4t  interest  owned  by  Joseph  Sartori,  and  the  judgment  as 
so  modified  should  be  affirmed,  without  costs. 

Settle  order.    All  concur. 
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(96  Misc.  Rep.  552) 

HUSSET  V.  SUTTON  (two  cases,) 
(Supreme  Court,  Special  Term,  Erie  (bounty.     September  80,  1916.) 

1.  Bills  and  Notes  «=s»404(1)--Pbksentmbwt — Reabonablb  Time. 

The  holder  of  a  note  payable  on  demand  Is  under  the  duty  of  present- 
ing it  for  payment  within  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  |{  1091- 
1004,  1009,  1101-1103 ;   Dec.  Dig.  <&»404a).] 

2.  Bills  and  Notes  ^=»537(7) — ^Pbebentuent— Reasonable  Time — Question 

FOB  Jury — ^Evidence. 

Evidence  of  relationship  of  parties  held  to  make  a  Jury  question 
whether  delay  of  two  years  in  demanding  payment  of  note  payable  on 
demand  was  so  unreasonable  as  to  preclude  recovery  against  Indorsers. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1382- 
1884,  1887-1890;   Dec.  Dig.  <&»537(7).] 
8.  Bills  and  Notes  ^=»526 — ^Actions — ^Pleadino.  ^ 

Where  defendant  in  suit  on  note  denied  allegations  of  presentation, 
nonpayment,  and  notice,  but  failed  to  serve,  as  required  by  Code  Civ. 
Proc.  §  923,  an  original  affidavit  that  he  had  not  received  notice  of  pro- 
test, plaintiff  was  not  required  to  give  common-law  proof  of  presentation, 
nonpayment,  and  notice;  the  notary's  certificate  of  making  and  mailing 
the  notice  being  presumptive  evidence  in  such  case. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Ont.  Dig.  {§  1840- 
1846;    Dec.  Dig.  <©=»526.] 

Actions  by  Edward  J.  Hussey  against  Edward  C.  Sutton,  and  by 
the  same  plaintiff  against  Louis  H.  Sutton.  Actions  tried  together,  and 
in  the  first,  judgment  ran  for  plaintiff,  and  defendant  moved  for  new 
trial,  in  the  second,  the  court  directed  a  nonsuit,  and  plaintiff  asks  a 
new  trial.  Defendant  Edward  C.  Sutton's  motion  denied,  and  plain- 
tiflF's  motion  granted. 

W.  R.  Daniels,  of  Buffalo,  for  plaintiff. 
Franklin  D.  L.  Stowe,  of  Buffalo,  for  defendants. 

WHEELER,  J.  These  two  actions  were  tried  together.  In  the 
first,  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and  the  de- 
fendant moves  for  a  new  trial.  In  the  second  action,  the  court  directed 
a  nonsuit,  and  the  plaintiff  asks  a  new  trial.  Both  actions  grow  out 
of  the  same  transaction.  The  evidence  shows  that  all  of  the  parties 
were  stockholders  in  and  directors  of  a  corporation  known  as  the 
Co-operative  Motor  Car  Company,  doing  business  in  Buffalo ;  that  the 
company  was  in  need  of  funds  to  enable  it  to  be  represented  at  a  cer- 
tain automobile  exhibition  about  to  be  held.  The  parties  were  called 
together,  and  the  requirements  of  the  company  made  known.  Hus- 
sey, the  plaintiff,  agreed  to  raise  and  advance  the  necessary  funds, 
provided  the  company  would  give  him  its  promissory  note  for  $3,000, 
which  note  was  to  be  indorsed  by  the  said  Louis  H.  Sutton,  Edward 
C.  Sutton,  and  one  William  H.  Pennypacker,  Jr.  It  was  agreed  by  and 
between  the  parties  that  each  of  the  indorsers,  as  between  themselves, 
should  be  each  liable  for  a  proportionate  amount  of  the  note.  The 
note  was  made  and  indorsed  accordingly.  It  is  dated  December  23, 
1911,  is  signed  by  the  company  as  maker,  to  the  order  of  the  plain- 

^^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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tiff,  and  is  made  payable  "on  demand."  The  defendants  Sutton  con- 
tend that  at  the  time  the  note  was  made  Mr.  Hussey,  who  was  in  active 
management  of  "the  company's  affairs,  agreed  with  the  Buttons  to 
take  and  pay  the  note  from  tfie  first  sales  of  automobiles  made  by  the 
company  after  the  exhibition  in  question.  Hussey  denies  that  there 
was  any  such  agreement  or  understanding,  and  that  was  an  issue  of 
fact  submitted  to  .the  jury.  The  note  was  not  paid*  from  the  proceeds 
of  the  first  sales,  and  remained  unpaid.  On  the  29th  of  December, 
1913,  some  two  years  after  the  date  of  the  note,  it  was  presented  to 
the  company  for  payment,  and  protested  for  nonpayment.  It  appears 
from  the  evidence  given  on  the  trial  that  at  various  times  between  the 
giving  of  the  note  and  the  date  of  protest  there  were  funds  to  the 
credit  of  the  company  in  tiie  bank  sufficient  in  amount  to  have  taken 
up  and  paid  the  note.  At  the  same  time,  I  think  the  evidence  shows 
quite  conclusively  that,  during  all  these  times,  the  company  was  in 
need  of  money,  and  the  funds  in  the  bank  were  the  proceeds  of  sales 
of  automobiles  bought  by  the  company  from  others,  and  the  money 
was  needed  to  pay  for  such  automobiles;  and,  had  the  money  been 
used  to  retire  the  note  in  question,  the  company  would  have  been  short 
•of  funds  with  which  to  pay  for  the  machines.  Anyway,  just  about 
the  time  the  note  in  question  was  protested,  the  company  was  declared 

insolvent,  and  on  a  liquidation  of  its  assets  paid  about per  cent. 

of  its  liabilities.  The  plaintiff  secured  on  this  note  his  percentage  with 
other  creditors,  and  brought  these  actions  to  recover  from  each  de- 
fendant his  proportionate  share  of  the  amotmt  remaining  unpaid. 

[1,2]  Counsel  for  the  defendants  contends  that,  as  the  note  in  ques- 
tion was  payable  "on  demand,"  it  was  the  duty  of  the  holder  to  have 
presented  it  for  payment  within  a  reasonable  time,  and  that  a  delay 
of  two  years  in  demanding  payment  was,  as  matter  of  law,  such  an 
unreasonable  delay  on  the  part  of  the  plaintiff  as  to  preclude  a  recov- 
ery against  the  defendants  as  indorsers,  and  cites  in  support  of  the 
contention  the  cases  of  Commercial  Nat.  Bank  v.  Zimmerman,  185 
N.  Y.  210,  77  N.  E.  1020;  German-American  Bank  v.  Atwater,  165 
N.  Y.  36,  58  N.  E.  763;  Herrick  y.  Woolverton,  41  N.  Y.  590,  1  Am. 
Rep.  461.  There  can  be  no  question  that  a  demand  within  a  reason- 
able time  is  required,  and  if  it  were  not  for  the  peculiar  relations  of 
the  parties  to  the  maker  and  to  each  other,  there  would  be  no  ques- 
tion but  that  there  was  in  this  case  unreasonable  delay.  But  the  plain- 
tiff, the  defendants,  and  Mr,  Pennypacker  were  each  and  all  stock- 
holders and  directors  in  the  company  making  the  note.  They  were 
all  financially  interested  in  its  success,  and  to  have  pressed  payment 
of  the  note  at  any  time  would  have  seriously  embarrassed  the  com- 
pany. It  was  a  fair  question  whether  the  moneys  for  which  the  note 
in  question  was  given  were  not  advanced  simply  to  put  the  company 
in  funds  to  advance  the  parties*  own  interests  as  stockholders.  It  was 
contended  by  the  defendants  that  Mr.  Hussey  agreed  that  the  note 
should  be  paid  from  the  first  sales  made  after  the  exhibition.  The 
plaintiff  denied  any  such  "understanding  or  agreement.  The  court 
charged  that  if  any  such  agreement  or  understanding  existed  between 
the  plaintiff  and  the  defendants,  and  plaintiff  failed  to  do  as  agreed, 
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he  could  not  recover  in  this  action.  The  jury,  by  rendering  a  verdict 
in  favor  of  the  plaintiff  in  the  action  against  Edward  C.  Sutton,  has 
found  that  no  such  agreement  was  made.  We  think-,  in  view  of  the 
relations  of  the  parties  to  each  other,  and  to  the  company,  and  the  du- 
ties and  responsibilities  they  owed  to  the  creditors  of  the  company,  and 
their  personal  financial  interest  in  the  success  of  the  company,  it  was 
a  fair  question  of  fact  for  the  jury  to  say  whether  there  was  unrea- 
sonable delay  in  demanding  payment  of  the  note  in  question. 

We  cannot  overlook  the  fact  that  under  the  statute  these  defend- 
ants, being  stockholders  and  directors  of  the  maker  of  the  note  in 
question,  were  forbidden  to  take  any  action  which  would  result  in 
their  obtaining  a  preference  in  the  payment  of  their  debt  over  other 
creditors.  Consequently  we  think  the  court  did  not  err  in  submitting 
to  the  jury  the  question  of  whether  the  note  was  presented  for  pay- 
ment within  a  reasonable  time.  The  jury  found  that  issue  in  favor 
of  tlie  plaintiff. 

[3]  As  to  the  defendant  Louis  H.  Sutton,  the  court  granted  a  non- 
suit on  the  ground  that  notice  of  protest  was  not  properly  served. 
The  evidence  showed  that  this  defendant  lived  in  the  village  of  Akron, 
N.  Y.,  but  he  testified  that  he  had  a  place  of  business  in  the  city  of 
Buffalo,  N.  Y.  The  notary's  certificate  of  protest  stated  that  the 
formal  notice  of  protest  was  mailed  to  the  defendant  Louis  H.  Sut- 
ton, directed  to  him  at  "Buffalo,  N.  Y."  In  his  answer,  the  defendant 
denied  the  allegations  of  the  complaint  setting  up  presentation,  non- 
payment, and  notice  to  the  defendant,  but  did  not  serve,  as  provided 
by  section  923  of  the  Code  of  Civil  Procedure,  an  original  affidavit 
that  he  had  not  received  notice  of  protest.  Consequently  the  plaintiff 
was  not  required  to  give  common-law  proof  of  presentation,  nonpay- 
ment, and  notice,  but  the  notar/s  certificate  became  "presumptive  evi- 
dence of  the  facts  certified,"  as  provided  in  said  section.  This  cer- 
tificate was  introduced  in  evidence,  and  certified,  among  other  things, 
to  the  making  of  notices  addressed  to  Louis  H.  Sutton  at  Buffalo,  N. 
Y.,  and  to  the  other  parties  on  the  note — 

"each  of  the  above-mentioned  places  being  the  respective  places  of  business 
or  residence  of  the  persons  to  whom  the  said  notice  was  directed  and  the 
nearest  post  ofQce  thereto.*' 

The  trial  court  held  the  notice  "presumptive"  only,  and  not  con- 
clusive, and  that,  inasmuch  as  it  appeared  that  Mr.  Sutton  was  a  resi- 
dent of  Akron,  N.  Y.,  and  no  notice  was  mailed  to  him  there,  the 
plaintiff  had  failed  to  show  proper  notice  to  Sutton ;  he  having  testi- 
fied on  the  trial  that  he  had  received  none.  In  this  ruling,  I  think  the 
court  erred,  for  the  reason  that  section  179  of  the  Negotiable  Instru- 
ments Law  (Consol.  Laws,  c.  38)  provides  that  if  the  party  to  be 
charged  lives  in  one  place  and  has  "his  place  of  business  in  another, 
notice  may  be  sent  to  either  place."  Consequently  notice  mailed  to 
Sutton  at  Buffalo  seems  to  have  met  the  requirements,  and  it  was  er- 
ror in  the  court  to  have  nonsuited  on  the  ground  of  failure  to  give 
proper  notice.  This  necessitates  the  granting  of  a  new  trial  in  the 
action  against  Louis  H.  Sutton. 
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Of  course,  if  an  appellate  court  should  hold  that  the  note  in  ques- 
tion was  not  presented  within  a  reasonable  time,  such  hdding  would 
cUscharge  this  defendant  from  liability. 

The  motion  for  a  new  trial  by  the  defendant  Edward  C.  Sutton  is 
denied,  and  the  motion  for  a  new  trial  in  the  action  against  Louis  H. 
Sutton  is  granted. 

So  ordered. 


(174  App.  Dlv.  113) 

In  re  SGHBIEVEB'S  ESTATE. 
(Supreme  Ck>urt,  Appellate  Division,  Second  Department    September  29, 1916.) 

1.  Wills   ^=s»544 — Ck>N8TBUOTioiT — ^REiciUNDSB— Dbatb   ob   Bxicarbl&gs. 

Testator  gave  the  income  of  his  real  and  personal  estate  to  his  wife 
dnring  widowhood,  and  on  her  remarriage  whatever  the  law  allowed 
her  in  lieu  of  dower  and  remainder,  with  power  to  the  widow  and  a 
son  and  executor  to  seU  the  realty,  and  gave  to  a  daughter,  who  had  mar- 
ried without  his  consent,  $60,  and  farther  gave  to  a  nephew  $5,000  and  to 
a  brother-in-law  $2,600,  and  provided  that,  should  any  of  them  die  be- 
fore the  settlement  of  the  will,  the  amount  of  his  or  her  bequest  was  to 
go  to  the  son  and  executor,  and  gave  the  remainder  of  his  estate,  "what- 
ever it  may  be,"  to  his  son  and  executor  or  his  heirs  forever,  such  sum  to 
be  regulated  by  the  first  clause  of  the  will.  Held,  that  the  gifts  subse- 
quent to  the  widow's  life  estate  were  to  take  effect  <mly  in  the  event  of 
her  remarriage,  and  were  defeated  by  her  death  without  remarriage. 

[Ed.  Note. — IV>r  other  cases,  see  WiUs,  Gent.  Dig.  M  1170,  ld06;  Dec. 
Dig.  €=»644.] 

2.  Wills  ^=:9544 — CoNSTBtrcTxoN— Remainder. 

Under  such  will,  the  son  took  a  remainder  governed  by  the  first  clause 
of  the  will,  giving  an  income  to  the  widow  during  her  widowhood,  and 
hence,  while  her  remarriage  would  have  accelerated  his  enjoyment  of 
the  remainder,  he  took  the  remainder  where  she  died  without  remarrying. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  1170,  1306;  Dec. 
Dig.  <8=»544.] 

Appeal  from  Surrogate's  Court,  Rockland  County. 

In  the  matter  of  the  estate  of  John  H.  Schriever,  deceased.  From 
parts  of  a  decree  of  the  Surrogate's  Court  (91  Misc.  Rep.  656,  155 
N.  Y.  Supp.  826),  Annie  C.  McElroy  and  John  H.  Schriever  appeal. 
Decree  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

John  Patterson,  of  New  York  City  (Herbert  C.  Brinckerhoff,  of  New 
York  City,  on  the  brief),  for  appellant  M<£lroy. 

James  T.  Clark,  of  Oswego,  for  appellant  John  H.  Schriever. 

Lewis  M.  Johnson,  of  New  York  City  (Frank  Comesky,  of  Nyack, 
on  the  brief),  for  respondent  Henry  J.  Schriever. 

THOMAS,  J.  The  testator,  Schriever,  whose  will,  executed  in 
1899,  has  been  construed  by  the  surrogate,  died  in  1910,  leaving  a 
widow,  now  living  and  unmarried,  a  son,  Henry,  and  a  daughter,  An- 
nie C.  McElroy.  On  May  17,  1899,  the  testator  received  a  telegram, 
announcing  that  the  sender,  McElroy,  had  married  testator's  daughter 
on  the  previous  evening.    Under  the  date  of  May  23d  following,  a  la)^ 

Cra>For  other  cases  see  same  topic  A  KEY-KUMBBR  in  all  Key-Numbered  Dlcests  ft  Indezeb 
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man  wrote  the  will  on  a  blank  form.    After  the  usual  introductory 
clause  came  this : 

''First:  After  my  lawful  debts  are  paid,  I  giye,  &  bequeath  to  my  wife  the 
income  of  aU  my  real  ft  personal  estate  while  she  remains  my  widow, 
should  she  remarry  I  want  my  estate  to  be  diTided  as  foUows,  as  written  ft 
mentioned  on  page  2  of  this  will." 

At  this  point  was  attached  the  telegram,  with  the  usual  heading,  the 
message,  and  McElroy's  name.    The  will  then  was  continued: 

"I  hereby  appoint  my  son  Henry  J,  Schriever  of  New  York  City  to  be 
executor  of  this  my  last  will  and  testament:  hereby  revoking  aU  former 
wiUs." 

Then  follow  the  usual  subscription  sentence,  the  testator's  name, 
the  declaration,  and  signatures  of  the  witnesses.    On  page  2  is  this: 

"Page  (2)  two  To  my  wife  whatever  the  law  sllows  her,  in  lieu  of  dower 
ft  remainder  to  be  divided  as  hereafter  mentioned.  (1st)  I  bequeath  to  my 
wife  ft  executor  power  to  sell  whatever  real  estate  I  may  own  at  the  time  of 
my  death  if  they  deem  it  to  advantage.  (2nd)  I  bequeath  to  my  daughter 
Annie  G.  fifty  dollars  ($50)  my  said  daughter  having  married  without  my 
consent.  I  therefore  give  her  the  above  small  amount  should  my  daughter 
die  before  the  settlement  of  my  will  I  bequeath  said  amount  of  ($50)  fifty 
dollars,  to  my  son  ft  executor.  (3rd)  I  bequeath  to  my  nephew  John  H. 
Schriever  son  of  my  brother  Herman  in  Attwistedt  (Germany  the  sum  of  five 
thousand  (5000)  dollars  if  said  nephew  should  die  before  my  estate  should 
be  settled  said  sum  of  five  thousand  dollars  should  go  to  my  son  ft  executor. 
(4th)  I  bequeath  to  my  brother-in-law  Diederick  Hinck  the  sum  of  twenty 
five  hundred  (2500)  dollars  should  said  Hinck  die  before  the  settlement  of 
my  wUl  said  sum  of  twenty-five  hundred  dollars  I  bequeath  to  my  son  ft 
executor.  (5th)  The  remainder  of  my  real  ft  personal  estate  whatever  it  may 
be,  I  will  ft  bequeath  to  my  son  ft  executor  or  his  heirs  forever,  said  sum  to 
be  regulated  by  the  first  clause  of  my  said  will  ft  testament.  I  heretofore 
bequeathed  to  my  daughter  the  sum  of  fifty  dollars  said  small  bequest  was  on 
account  of  marrying  without  my  consent  ft  knowledge,  the  only  notice  re- 
ceived by  me  was  the  telegram  sent  by  her  husband  annexed  to  this  wilL*' 

The  widow  seems  to  have  been  present  at  this  trial,  but  does  not 
appeal.  The  daughter  appeals,  and  her  main  contention  is  that  the 
gifts,  including  that  to  the  son,  were  conditioned  only  on  the  remar- 
riage of  the  mother.  The  son  does  not  appeal,  nor  does  the  brother- 
in-law.  The  nephew  appeals,  and  contends  that  the  gift  to  him  is  lim- 
ited upon  the  wife's  death  as  well  feis  her  remarriage.  The  briefs  are 
prepared  with  much  care  and  learning,  and  every  view  of  the  sub- 
ject carefully  presented. 

[1,  2]  Any  construction  is  open  to  criticism,  as  the  will  was  drawn 
by  an  illiterate  man,  ignorant  of  the  law,  for  an  incensed  father,  him- 
self unlearned  in  legal  principles  and  rules  of  construction.  It  is  in 
vain  to  expect  a  product  free  of  illogical  conceptions  and  obscure  or 
baffling  expressions.  The  wife  took  a  life  estate  during  her  widow- 
hood, which  would  end  by  her  death  or  marriage.  If  she  remarried, 
she  took  "whatever  the  law  allows  her,  in  lieu  of  dower."  There 
seems  to  be  concurrence  in  the  surrogate's  view  that  she  would  take 
only  dower,  a  conclusion  which  is  not  satisfactory  to  me.  How  could 
she  take  dower  in  lieu  of  dower?  Unless  deprived  of  it  by  the  will, 
the  law  allowed  her  to  share  in  the  personal  estate  and  that  he  gave 
Tier  in  lieu -of  dower.     But  no  appeal  raises  the  question.    The  will 
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then  says  "remainder  to  be  divided  as  hereafter  mentioned/'  First 
comes  a  power  of  sale  to  the  wife  and  executor,  the  son.  If  that  power 
depends  entirely  upon  her  remarriage,  she  would  not  have  any  inter- 
est in  the  real  estate  unless  she  took  her  dower.  Then  he  gives  his 
daughter  $50,  and  that  to  his  son  if  the  daughter  die  before  the  settle- 
ment of  the  will,  and  by  the  last  sentence  of  the  will  he  uses  language 
that  indicates  faintly,  perhaps,  that  the  gift  to  her  was  absolute.  Did 
he  intend  to  give  the  daughter  $50  only  in  case  of  his  wife's  remar- 
riage? There  seems  to  be  no  relation  between  such  remarriage  and 
the  gift.  Under  such  construction,  if  the  wife  remain  unmarried,  he 
punishes  the  daughter  because  she  had  married  and  her  mother  had 
not.  The  daughter  loses  also  by  death  before  the  "settlement  of  my 
will."  Does  that  mean  that  it  goes  to  her  brother  if  she  dies  after 
the  remarriage  and  before  her  mother?  If  her  brother  took  under  a 
general  residuary  clause,  it  was  unnecessary  to  say  that.  But  it  is  not 
expectable  that  the  composers  of  the  will  would  know  that.  I  rather 
expect  that  they  would  not  know  it,  but  rather  that  they  would  write 
what  should  happen  if  the  event  occurred.  Then  by  the  third  clause 
he  gives  his  nephew  in  Germany  $5,000,  but  over  to  testator's  son  in 
case  of  the  nephew's  death  before  the  settlement  of  the  estate,  and  by 
a  similar  conditional  clause  he  gives  his  brother-in-law  $2,500.  Then 
by  the  fifth  clause  he  gives  the  remainder  of  his  estate,  "whatever  it 
may  be,"  to  his  son,  "said  sum  to  be  regulated  by  the  first  clause  of 
my  said  will  &  testament."  That  meant  that  the  remainder  given  the 
son  should  be  ruled,  governed,  by  the  first  clause  of  the  will ;  that  is, 
the  gift  of  the  income  to  the  widow  during  her  widowhood.  There 
can  be  no  doubt  of  that  construction.  It  means  that  whatever  the 
amount  may  be  the  son  shall  take,  and  that  the  "sum,"  that  is,  the  total, 
shall  be  amenable  to  the  provision  in  the  first  clause  of  the  will.  But 
suppose  that  the  wife  remarries,  did  the  testator  mean  that  in  that 
.case  only  the  nephew  and  brother-in-law  should  take  $7,500  out  of 
the  estate,  which  shows  about  $39,000?  Under  that  construction,  the 
son  would  be  punished  hy  his  mother's  remarriage  by  losing  $7,500, 
while  if  she  died  unmarried  the  son  would  take  5ie  $7,500  as  a  part 
of  the  remainder.  If  an  ordinarily  rational  and  intelligent  person  had 
composed  the  will,  it  would  be  difficult  to  ascribe  such  motive  to  him. 
On  the  other  hand,  the  will  in  unmistakable  words  states  that  if  the 
widow  should  remarry,  the  testator  wants  his  estate  to  be  divided  as 
written  and  mentioned  on  page  2.  Upon  looking  at  page  2,  it  is  found 
that  provision  is  made  for  the  widow  inconsistent  with  the  life  gift, 
but  consistent  with  her  new  status.  The  gifts  to  the  nephew  and 
brother-in-law  on  the  same  page  2  can  be  read  only  in  the  relation  to 
the  words  on  the  first  page,  "should  she  remarry."  The  provisions 
are  tied  together  by  words  that  say  the  exact  thing,  viz.  "should  she 
remarry,"  the  estate  shall  be  divided  as  "written  &  mentioned  on  page 
2,"  and  on  page  2  there  are  the  gifts  under  consideration.  I  would 
interpolate  in  3ie  first  clause  of  the  will  the  words  "die  or,"  if  I  could 
find  any  language  that  indicates  that  it  should  be  done.  But  nothing 
with  such  tendency  is  discoverable.  It  can,  of  course,  be  argued  tliat 
the  will  construed  otherwise  is  hurtful  to  the  son,  and  that  the  rda- 
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tion  created  is  illogical.  But  the  will  cannot  be  recast  to  make  the  tes- 
tator either  logical  or  even  sensible  in  his  conceptions.  Some  specula- 
tion may  be  better  than  others,  but  it  all  ends  in  conjecture,  if  the 
language  be  not  followed.  Perchance  the  testator  thought  that  the 
gifts  out  of  the  immediate  family,  so  that  the  son  and  mother  would 
both  suifer  by  remarriage,  would  have  its  restraining  influences.  May- 
be— ^and  it  is  not  a  persuading  imagining — ^he  felt  that  if  his  widow 
by  remarriage  should  not  need  support,  he  could  benefit  his  nephew 
and  brother-in-law  with  less  injury  to  his  son's  remainder.  But  it  is 
said  by  the  daughter  that  if  the  nephew  and  brother-in-law  take  only 
on  remarriage,  the  son's  residuary  gift  is  also  so  limited.  Testator 
created  a  life  estate  in  his  wife.  Even  he  and  his  scrivener  knew 
that  something  was  left.  They  said  nothing,  however  improvident  the 
failure  to  do  so,  to  detract  from  the  situation  in  which  the  very  words 
placed  the  nephew  and  brother-in-law,  but  when  the  provision  for  the 
son  was  reached,  the  gift  was  not  left  dependent  on  the  remarriage 
alone,  but  rested  on  the  whole  of  the  first  clause.  The  particular  es- 
tate in  its  full  breadth  was  for  a  life;  so  on  a  life  the  remainder  was 
limited,  but  the  marriage  would  accelerate  its  enjoyment,  although 
it  would,  maybe,  decrease  the  corpus.  The  difference  of  intention 
in  the  gifts  to  the  son  is  too  manifest  to  be  ignored,  however  great 
the  hardship  it  entails  upon  the  nephew  and  still  more  upon  the  daugh- 
ter. The  additional  words  in  the  gift  to  the  son  meant  something. 
They  meant  what  they  said,  and  what  they  said  is  quite  clear  for 
the  present  will. 

The  decree  of  the  Surrogate's  Court  of  Rockland  County  should 
be  afiirmed,  without  costs.    All  concur. 


(174  Aw).  Div.  .360) 

PEOPLE  V.  MASCOIA. 

(Supreme  Court,  AppeHate  Dlyision,  Second  Department    September  29, 1916.) 

1.  Criminal    Law    «»1023(3) — Orders    Appealable — Cebtifioatb    as    to 
Method  of  Prosecution — STATursa 

Laws  1910,  c  659,  {  31,  gives  the  Court  of  Special  Sessions  Jurisdic- 
tion of  charges 'Of  misdemeanor,  unless  before  the  commencement  of 
any  trial  which  is  triable  in  the  county  of  New  York  a  Judge  authorized 
to  hold  a  court  of  special  sessions  therein  shall  certify  that  it  is  rea- 
sonable that  such  charge  shall  be  prosecuted  by  indictment,  witiiout  pro- 
viding for  the  entry  of  any  order  denying  the  application,  or  for  any 
appeal,  except  that  a  defendant  may  appeal  from  a  Judgment  of  the 
Court  of  Special  Sessions  in  the  same  way  as  an  appeal  is  taken  from  a 
Judgment  in  an  action  prosecuted  by  an  indictment  Code  Cr.  Proc  f  962, 
declares  the  Code  applicable  to  criminal  actions  and  to  all  other  pro- 
ceedings in  criminal  cases  which  are  therein  provided  for,  and  sections 
5-7,  defining  a  criminal  action  as  a  proceeding  by  which  one  charged 
with  crime  is  accused  and  brought  to  trial  and  punishment,  provide 
that  the  parties  thereto  shall  be  the  state  as  plaintiff  against  the  party 
prosecuted,  designated  as  the  defendant.  Sections  515,  517,  do  not  give 
the  defendant  the  right  to  appeal  from  the  denial  of  his  application  for 
such  certificate.  Code  Civ.  Proc.  §§  3333-3339,  define  civil  actions  and 
prescribe  the  parties  thereto.  Appellant,  pending  a  criminal  action  in  the 
Court  of  Special  Sessions  in  the  city  of  New  York  on  the  charge  of  a 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indezaft 


Digitized  by 


GooQle 


Sup.  Ct.)  PEOPLE  V    MASCOLA  941 

yiolation  of  the  Liquor  Tax  Law  (Consol.  Laws.  c.  34),  a  misdemeanor, 
and  before  the  commencement  of  his  trial,  applied  to  a  county  Judge  of 
the  county  in  which  the  crime  was  alleged  to  be  committed  for  a  cer- 
tificate that  it  was  reasonable  that  the  charge  be  prosecuted  by  an  in- 
dictment, which  application  was  denied.  HelA,  that  the  order  was  not 
appealable. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  2585,  2590, 
2592;  Dec.  Dig.  >&»1023(3).] 
2.  Cbdoital  Law  ^ss>iO(H— Appeal— Statxttobt  Bioht. 

Unless  an  appeal  in  a  criminal  case  is  authorized  by  statute,  it  is  not 
authorized  at  all. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec  Dig.  ^=»1004.] 

Louis  D.  Mascola  was  charged  in  the  Court  of  Special  Sessions  in 
the  city  of  New  York  with  a  violation  of  the  Liquor  Tax  Law,  a  mis- 
demeanor, and  from  the  denial  of  the  application  to  a  county  judge 
of  Kings  county,  pending  the  action  for  a  certificate  that  it  was  rea- 
sonable that  the  charge  should  be  prosecuted  by  indictment,  he  appeals. 
On  motion  to  dismiss.    Appeal  dismissed.      '^ 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  MILLS, 
and  RICH,  JJ. 

Hersey  Egginton,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E.  Lewis, 
Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  motion. 
Louis  W.  Osterweis,  of  New  York  City,  opposed. 

STAPLETON,  J.  [1]  The  district  attorney  moves  to  dismiss  the 
appeal  on  the  ground  that  the  order  is  not  appealable.  The  defendant 
is  charged  in  a  criminal  action  with  a  violation  of  the  Liquor  Tax 
Law,  a  misdemeanor.  An  action  is  pending  against  him  in  the  Court 
of  Special  Sessions  in  the  city  of  New  York.  Before  the  commence- 
ment of  the  trial  of  the  issue  raised  by  his  plea  of  "Not  guilty,"  he 
applied  to  a  county  judge  of  Kings  county,  the  county  in  which  the 
crime  is  alleged  to  have  been  committed,  for  a  certificate  that  it  is  rea- 
sonable that  the  charge  should  be  prosecuted  by  indictment.  Chapter 
659,  Laws  of  1910,  §  31.  The  application  was  denied.  The  defend- 
ant would  appeal  to  this  court. 

The  law  cited,  pursuant  to  which  the  application  was  made,  does 
not  provide  for  the  entry  of  an  order  denying  the  application.  It  con- 
tains no  provision  for  appeal,  except  that  a  defendant  may  appeal 
from  a  judgment  or  determination  of  the  Court  of  Special  Sessions 
in  the  same  manner  as  an  appeal  may  be  taken  from  a  judgment  in  an 
action  prosecuted  by  an  indictment,  and  it  is  prescribed  that  the  juris- 
diction of  appellate  courts  shall  be  the  same  as  from  such  a  judgment 
of  conviction  after  indictment.  The  application  is  a  proceeding  in  a 
criminal  action,  notwithstanding  it  must  be  made  to  a  judicial  officer 
not  a  member  of  the  court  in  which  the  action  is  pending.  Sections 
3333  to  3339,  inclusive,  Code  of  Civil  Procedure ;  sections  5-7,  Code 
of  Criminal  Procedure,  See  People  v.  McLaughlin,  150  N.  Y.  365, 
375,  44  N.  E.  1017.  "This  Code  applies  to  criminal  actions,  and  to  all 
other  proceedings  in  criminal  cases  which  are  herein  provided  for." 
Code  of  Criminal  Procedure,  §  962.    The  Code  of  Criminal  Procedure 

^fs»Fi>r  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Kambered  Dlgeeta  ft  Indexes 
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does  not  give  the  defendant  in  a  criminal  action,  commenced  in  one 
of  the  counties  within  the  city  of  New  York,  the  right  to  make  the 
application.  People  v.  Knatt,'  156  N.  Y.  302,  306,  SO  N.  E.  835.  The 
right  is  conferred  by  another  statute.  Section  31,  c.  659,  Laws  1910. 
There  is  no  right  of  appeal  in  a  criminal  case,  unless  it  be  conferred 
by  statute,  and  the  Code  of  Criminal  Procedure,  the  controlling  stat- 
ute, does  not  give  the  defendant  the  right  to  appeal  from  the  denial 
of  his  application  for  the  certificate.  Code  of  Criminal  Procedure,  §§ 
515-517;  People  v.  Zerillo,  200  N.  Y.  443,  93  N.  E.  1108;  People  v. 
Grout,  No.  1,  166  App.  Div.  220,  151  N.  Y.  Supp.  322. 

We  encounter  a  decision  of  this  court,  which  holds  that  an  appeal 
lies  to  the  Appellate  Division  of  the  Supreme  Court  from  an  order 
denying  an  application  of  the  defendant  for  a  certificate.  In  that  case 
the  court  entertained  the  appeal  and  reversed  the  order.  People  v. 
Butts,  121  App.  Div.  226,  105  N.  Y.  Supp.  677.  Prior  to  the  date 
of  that  decision,  and  after  the  enactment  of  the  Code  of  Criminal  Pro- 
cedure, direct  appeals  from  intermediate  orders  in  criminal  cases  were 
heard  and  decided.  People  v.  Jackson,  114  App.  Div.  697,  100  N. 
Y.  Supp.  126;  People  v.  Sarvis,  69  App.  Div.  604,  74  N.  Y.  Supp. 
1067.  It  had  been  held  by  the  General  Term  of  the  Supreme  Court 
in  the  Third  Department  that  the  refusal  of  the  county  judge  to  grant 
a  certificate  under  section  57  of  the  Code  of  Criminal  Procedure  could 
not  be  reviewed  on  an  appeal  from  the  judgment  of  conviction. 

[2]  Now  it  is  settled  that  unless  an  appeal  in  a  criminal  case  is 
authorized  by  statute,  it  is  not  authorized  at  all.  People  v.  Zerillo; 
People  V.  Grout,  No.  1,  ut  supra;  Matter  of  Montgomery,  126  App. 
Div.  72,  110  N.  Y.  Supp.  793,  appeal  dismissed  Id.,  193  N.  Y.  659,  87 
N.  E.  1123. 

Recantation  is  imperative.  An  intermediate  appeal  may  not  be  taken, 
and  this  appeal  must  be  dismissed.    All  concur. 

1174  App.  Div.  144) 

PEOPLE  y.  SOLOMON  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department     October  6,  1916.) 

1.  Gaming  ^=>73— "Bookmakino" — ^What  CoNsrrruTES. 

It  is  *'bookmaklng"  within  Penal  Law  (CJonsol.  Laws,  c.  40)  S  986,  de- 
fining tbe  offense,  to  accept  wagers  on  races  after  quoting  odds  to  bet- 
ters and  having  them  write  out  slips,  although  no  list  of  odds  is  posted, 
and  the  transactions  are  unadvertised,  if  the  acceptance  of  wagers  is 
promiscuous. 

[Ed.  Note.-— For  other  cases,  see  Gaming,  Cent.  Dig.  §{  187,  188 ;  Dea 
Dig.  <&s»78. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Bookmaking.] 

2.  Gaminq  ^=973 — BooKMAKiNO — What  Conshtutes. 

It  is  no  defense  to  a  charge  of  bookmaking  that  Penal  Law,  {  986, 
applies  to  professional  gamblers,  while  accused  has  gambled  only  four 
days ;  the  law  making  no  distinction  between  professionals  and  amateurs. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Cent  Dig.  {{  187,  188 ;  Dec 
Dig.  «8=>73.] 

^s»For  other  cues  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DiceeU  ft  Indexee 
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Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Morris  Solomon  and  Jules  Cahn  were  convicted  of  an  offense,  and 
they  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  RICH,  JJ. 

Valentine  Taylor,  of  New  York  City  (Morris  I.  Price,  of  New  York 
City,  on  the  brief),  for  appellants. 

William  J.  Morris,  Jr.,  of  New  York  City  (Denis  O'Leary,  Dist. 
Atty.,  of  Long  Island  City,  and  Theodore  J.  Groh,  of  New  York  City, 
on  the  brief),  for  the  People. 

THOMAS,  J.  Two  men,  Solomon  and  Cahn  (Cahn  at  times  in  the 
record  is  called  Craphers),  were  in  front  of  the  grand  stand,  Aqueduct 
Race  Track,  in  the  county  of  Queens,  on  July  3d,  5th,  6th,  and  7th, 
and  in  association  did  what  is  the  subject  of  the  four  counts  of  the 
information  upon  which  they  were  tried  and  convicted  by  the  Court 
of  Special  Sessions  and  sentenced  to  be  imprisoned  in  the  workhouse ; 
.Solomon  for  15  days  and  Cahn  for  30  days.  The  oral  evidence  against 
them  is  furnished  by  two  police  officers,  whose  testimony  is  easily  pre- 
ferred to  the  manifestly  contrived  stories  of  the  defendants.  Officer 
Horn  saw  the  men  located  as  stated,  and  was  asked  by  Cahn  if  he 
wanted  "to  lay  a  bet  on  any  of  the  horses  in  this  race,"  and,  in  an- 
swer to  Horn's  inquiry,  said  that  he  and  Solomon  were  "making  book 
on  the  races,"  and  that  the  latter  was  placing  the  odds.  He  instructed 
Horn  "to  mark  the  name  of  the  horse,  the  odds,  and  amount  you 
want  to  bet  on  a  slip  of  paper,  arid  give  it  to  me  with  the  money." 
Horn  then  asked  Solomon  for  the  odds  on  a  horse  named  Garbage, 
and  received  the  reply  "Three  to  five."  Horn  "marked  on  a  slip  of 
paper,  'Garbage,  three  to  five  to  win,'  and  signed  it  'J<^s.  H.,'  and 

*  *  *  handed  the  slip  *  *  *  and  a  $5  bill  to  *  *  *  Craphers, 
and  he  looked  at  it  and  placed"  the  money  in  his  pocket  and  gave  the 
slip    to    Solomon.     Solomon    "looked    at   his    racing   program,    and 

*  *  *  at  the  slip  *  *  *  and  said,  'Whose  is  this  ?' "  Craphers 
pointed  to  Horn  and  said,  "His."  Then  Solomon  inquired,  "What 
initial  is  this?"  and,  after  receiving  the  reply,  "Joseph  H.,"  asked 
Craphers,  "Did  you  get  the  $5?"  and  in  reply  to  an  assent  said,  "All 
right,"  and  placed  the  slip  in  his  pocket.  A  number  of  other  men  asked 
the  odds  from  Solomon,  and  he  quoted  them,  and  they  handed  slips  of 
paper  and  money  to  Craphers.  Patrolman  Hellrigle  was  there,  and  in- 
quired of  Solomon,  "What  price  are  you  laying  on  Sharpshooter?"  and 
received  the  reply,  "Six  to  five,"  with  advice  to  make  the  bet  in  the 
way  described  by  Horn.  The  horses  designated  by  the  officers  did 
not  win,  but  the  officers  saw  men,  to  whom  slips  had  been  given,  ap- 
proach the  defendants,  one  of  whom  had  money  in  his  hand,  from 
which  he  disbursed  in  the  manner  described  by  Horn.  Solomon  "would 
ask  how  much  was  coming  to  them,  and  they  would  name  an  amount 
of  money,  and  he  would  look  on  his  racing  program  and  answer, 
'Right.' "  On  July  5th  the  officers  dealt  with  the  defendants  in  the 
same  way,  but  money  was  paid  to  each  of  them,  as  well  as  to  others, 
by  reason  of  the  designated  horses  winning.    On  July  6th  and  7th  the 
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officers  and  others  operated  similarly  with  the  defendants.  After  the 
sixth  race,  the  defendants  were  arrested,  and  slips  were  taken  from 
Solomon.    Officer  Hellrigle  gave  similar  testimony. 

[1]  The  learned  counsel  for  the  appellants  in  his  brief  states  that 
the  information  "merely  charges  these  defendants  with  violation  of 
section  986  of  the  Penal  Law,  whidi  is  a  practice  known  as  'bookmak- 
ing.'  "  I  will  discuss  the  question  whether  they  were  doing  that.  The 
defendants  were  co-operating.  A  schedule  of  odds  was  not  posted  or 
distributed,  but  Solomon,  looking  at  a  program,  announced  to  an  in- 
quirer the  odds  on  a  horse  selected  by  the  latter.  So  appears  a  pre- 
pared valuation  of  the  relative  speed  and  endurance  of  the  several 
horses  designated  to  race,  and  odds  fixed  accordingly.  It  was  not 
necessary  that  the  bookmaking  should  be  in  writing,  although  here 
Solomon  seemed  to  carry  the  odds  on  paper.  But  it  was  enough  that 
he  announced  it.  He  did  not  cry  it  to  the  throng,  but  disclosed  it  to 
persons  attracted  to  him.  Horn  asked  for  it  because  Cahn  invited  a 
bet  from  him  and  instructed  him  how  to  make  it.  The  crowd  was  not 
solicited  in  ensemble,  but  persons  were  drawn  individually  by  the  twp 
men  working  their  scheme,  or  by  special  suggestion,  as  was  Horn, 
or  in  both  ways.  He  would  be  a  very  immature  person  who  failed  to 
understand,  if  he  observed  at  all,  that  the  defendants  were  engaged 
in  some  undertaking,  and  the  nature  of  it,  even  if  he  did  not  receive 
the  invitation  extended  to  Horn.  The  affair  was  conducted  as  publicly 
as  the  operators  deemed  safe,  nor  is  there  indication  that  any  one  was 
rejected,  not  even  detectives,  whom  Solomon  would  include  in  the 
circle  of  acquaintanceship.  The  customer  wrote  the  slip,  on  which 
was  his  name,  the  horse,  the  odds,  the  amount  bid,  all  necessary  to 
make  a  complete  record  of  the  transaction,  and  he  alone  paid  in 
money.  The  gamblers  did  not  write  it;  but  they  told  the  ottiers  to 
do  it,  and  then  they  took  the  record  and  kept  it,  and  Solomon  looked 
on  his  program  for  the  odds  and,  later,  for  the  amount  due  a  person 
winning.  Cahn  received  the  money,  and,  after  glancing  at  the  slip, 
evidently  to  note  the  terms,  handed  it  to  Solomon,  who  identified  the 
man  with  the  name  on  it  and  then  put  the  slip  in  his  pocket  So  the 
customer  wrote  up  the  transaction  for  the  operators,  who  took  the 
memorandum  and  appropriated  it  to  their  use.  The  gambler  made  his 
victim  register  and  record,  took  and  kept  and  used  the  record  and 
made  it  his  own.  That  is  bookmaking  within  the  amended  statute,  fn 
Pebple  V.  Lambrix,  204  N.  Y.  261,  97  N.  E.  524,  where  bookmaking 
was  not  involved,  one  party  made  a  memorandum  and  handed  it  to 
the  defendant,  and  it  was  decided  that  it  was  not  registering  or  re- 
cording a  bet  or  money  bet.  But  here  the  manifest  scheme  was  that 
the  customer  should  write  the  memorandum  for  the  benefit  and  use 
and  possession  of  the  gamblers.  What,  then,  is  presented  ? — two  men 
for  four  days  announcing  from  perusal  of  a  program  to  several  per- 
sons odds  on  horses  to  race ;  direction  by  them  of  a  paper  containing 
the  terms  of  the  bet ;  the  receipt  of  the  paper,  and  the  money  paid  in 
only  by  the  customer;  pa3rments  to  those  persons  winning,  identified 
by  a  reference  to  the  program.  There  is  the  public  engagement  in 
bookmaking;    the  attraction  of  customers,  the  public  declaration  of 
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the  odds  to  one  person,  but  within  hearing  of  others ;  the  payment  to 
those  winning  in  the  race.  What  more  is  needed  to  bring  the  case 
within  the  statute  ? 

[2]  It  is  urged  that  the  statute  is  directed  against  professional  gam- 
blers, and  that  the  defendants  operated  for  a  time  too  limited  to  be 
such.  That  would  mean  that  one  person  could,  with  impunity,  have 
his  day  of  doing  what  would  be  a  crime  if  done  for  3ome  time  longer. 
Penal  statutes  do  not  regard  such  actors  as  mere  private  amateur 
gamblers  because  they  operate  only  on  dccasions.  It  is  not  the  dura- 
tion of  the  occupation  that  gives  it  criminal  quality  under  the  statute, 
but  what  the  contrivance  is  and  its  relation  to  the  public.  The  de- 
fendants had  prestudied  the  subject  and  fashioned  devices  that  bore 
no  similitude  to  the  unpunishable  wagers  of  comrades  or  mere  private 
betters,  and  should  not  escape  because  in  cunning  they  dispensed  with 
posters  or  circulars.  It  seems  to  be  a  misapprehension  that  a  list  of 
odds  must  be  seen  to  be  effective.  That  might  have  a  wider  influence, 
and  hence  be  more  pernicious,  but  the  present  scheme  had  its  own 
drawing  influence.  It  seemis  quite  unnecessary  to  circulate,  the  terms 
of  a  bet,  if  the  public  is  taught  where  the  information  is  orally  im- 
parted. The  principal  cases  cited  by  the  learned  counsel  for  the  ap- 
pellant may  instruct  in  the  history  of  decision,  but  none  of  them  has 
similar  facts  and  some  were  before  the  statute  was  amended.  The 
evidence  clearly  shows  that  the  defendants  were  professional  gamblers, 
openly  inducing  betters  from  the  throng  on  the  race  course;  that  they 
did  everything  that  a  bookmaker  usually  does,  as  I  am  advised  by  the 
decisions,  except  posting  or  scattering  written  or  printed  leaves ;  but 
apparently  they  had  the  information  written  on  a  program,  and,  in 
addition,  on  a  slip  prepared  and  delivered  to  them  for  their  use  by  the 
person  proposing  a  horse.  After  a  careful  study  of  the  matter,  it 
seems  but  trifling  to  assert  that  they  were  not  bookmaking,  and  record- 
ing and  registering  bets  upon  the  result  of  horse  races,  and  doing 
it  all  publicly,  with  solicitation  and  inducement  of  those  about  them, 
and^that  they  were  professional  gamblers.  I  think,  however,  that  the 
facts  do  not  sustain  the  fourth  count.  In  People  v.  Lambrix,  supra, 
page  264  of  204  N.  Y.,  page  S25  of  97  N.  E.,  it  was  said  that  the 
amendment  of  the  statute  by  inserting  the  words  "with  or  without 
writing"  did  not  relate  to  one  who  records  or  registers  a  conclusion 
to  which  ready  assent  is  yielded. 

There  is  no  error  that  requires  that  the  judgment  be  disturbed,  and 
it  should  be  affirmed.    All  concur. 


(175  App.  Div.  688) 

In  re  DURBAN. 

In  re  DURBAN'S  WILL. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  ^  1016.) 

1.  ExscuTOBB  AND  Adhinistsatobs  ^=»22(1) — Pbobatv  of  Wnx — Lettebs  of 

ADinN  I8TRATI0N. 

Before  a  will  was  admitted  to  probate,  the  executor  named  tlierein  was 
appointed  temporary  administrator.    On  probate  of  the  wiU,  he  receiyed 

C=s>For  other  cases  see  Bsme  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Diceets  ft  Indexes 
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the  usual  letters  testamentary,  but  on  appeal  the  decree  was  reversed. 
Code  Civ.  Proc.  §§  2555,  2624,  respectively  declare  that  on  the  entry  of  a 
decree  revoking  letters  issued  to  an  administrator,  his  powers  cease, 
and  that  where  after  letters  of  administration  on  the  ground  of  Intes- 
tacy have  been  granted,  the  will  Is  admitted  to  probate,  and  letters  are 
Issued  thereon,  the  decree  granting  the  probate  must  revoke  the  former 
letters.  Held,  that  the  reversal  of  the  decree  admitting  the  will  to  pro- 
bate did  not  revive  the  appointment  of  the  original  executor  as  temporary 
administrator^  particularly  as  such  revival  might  expose  the  sureues  ou 
the  temporary  administrator's  bond  to  loss,  and  he  might  act  for  a  con- 
siderable time  without  additional  sureties. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  IS  U6.  123-125;    Dec.  Dig.  <5=>22(1).] 

2.  Executors  and  Adicinistratobs  ^=»22(3}— Tsmpobabt  Administbatob — 

Notice. 

Under  Code  Civ.  Proc.  {  2602,  relating  to  notice  upon  appointment  of 
a  temporary  administrator,  attorneys  of  rival  parties  who  had  already 
appeared  and  who  were  without  the  county  wherein  the  administration 
was  had,  as  well  as  a  special  guardian,  who  was  also  without  the  coun- 
ty, are  not  entitled  to  notice;  a  temporary  administrator  being  in  the 
nature  of  a  caretaker  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  126,  127;   Dec  Dig.  «=>22(3).] 

3.  EXBCUTOBS  AND  Administbatobs  ^=922(2) — ^Temfobabt  Adkinistbation — 

Appointment. 

In  view  of  Code  Civ.  Proc  §{  2588,  2596,  respectively  relating  to  per- 
sons entitled  to  letters  of  administration,  and  to  the  appointment  of 
temporary  administrators,  where  delay  occurs  in  the  grantUig  of  letters 
testamentary,  or  of  letters  of  administration,  the  Surrogate's  Court  may, 
where  there  is  a  contest  between  those  propounding  the  will  and  those 
attacking  it,  appoint  a  stranger  as  temporary  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §{  117-122;    Dec  Dig.    <5=>22(2).] 

Appeal  from  Order  of  Surrogate,  Richmond  County. 

In  the  matter  of  the  contested  will  of  Martha  E.  Durban,  deceased. 
From  an  order  appointing  John  A.  Lynch,  a  stranger,  as  temporary 
administrator,  and  an  order  denying  a  motion  to  vacate  the  order, 
rival  petitioners  for  administration  appeal.    Affirmed. 

See,  also,  158  N.  Y.  Supp.  1114. 

Argued  before  JENKS,  P.  J.,  and  CARR,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Before  the  surrogate  of  Richmond  county  had  admitted  this  wm  to  prohate, 
he  appointed,  as  temporary  administrator,  Mr.  Apel,  the  executor  named  in 
the  will.  On  prohate  of  the  will  Mr.  Apel  received  the  usual  letters  testa- 
mentary. This  court,  however,  reversed  the  decree  probating  the  will,  and 
directed  a  new  trial  (158  N.  Y.  Supp.  1114).  Thereafter  Mrs.  Richter,  the 
next  of  kin,  petitioned  to  be  appointed  temporary  administrator,  and  a 
like  petition  was  made  by  Mr.  Apel.  The  surrogate  wrote,  asking  the  respec- 
tive attorneys  for  these  rival  petitioners  to  present  orders,  which  they  did. 
He,  however,  appointed  Mr.  John  A.  Lynch,  a  stranger,  as  temporary  admin- 
istrator. A  motion  was  made  to  vacate  this  order,  which  was  denied. 
From  the  order  of  appointment,  dated  May  27,  1916,  and  from  the  order 
denying  the  motion  to  vacate,  dated  September  12,  1916,  appeals  have  been 
taken. 

Alexander  S.  Bacon,  of  New  York  City,  for  appellants. 
Nathan  Schwartz,  of  New  York  City,  for  proponent. 
Charles  B.  Dullea,  for  respondent  John  A.  Lynch. 
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PUTNAM,  J.  [1]  The  first  ground  raised  here  is  that  Mr.  Apel's 
original  appointment  as  temporary  administrator  revived  on  reversal 
of  the  probate,  and  hence  there  was  no  vacancy  to  be  filled.  I  think 
this  is  unsound  (Matter  of  Choate,  105  App.  Div.  356,  94  N.  Y.  Supp. 
176;  see  section  2555,  Code  of  Civil  Procedure),  and  the  confirmation 
of  this  view  appears  from  the  fact  that  all  parties  have  acted  on  the 
firm  idea  that  a  vacancy  existed  to  be  filled.  Section  2624  of  the 
Code  of  Civil  Procedure,  to  the  effect  that  a  decree  of  probate  must 
revoke  former  letters  of  administration,  is  only  declaratory.  If  the 
probate  decree  should  not  say  that  the  temporary  letters  are  revoked, 
it  is  nevertheless  plain  that  such  temporary  letters  have  been  super- 
seded. 

Furthermore,  for  the  protection  of  sureties  on  a  temporary  admin- 
istrator's bond,  that  office  should  be  regarded  as  terminated,  and  the 
appointee  as  functus  officio,  upon  the  issue  of  regular  letters.  Other- 
wise a  probate  contest  might  continue  extending  over  the  period  of 
an  appeal  to  the  Court  of  Appeals ;  and,  on  reversal,  appellants'  theory 
would  restore  the  authority  and  rights  to  custody  of  a  temporary  ad- 
ministrator, possibly  without  additional  security. 

[2,  3]  The  other  ground  insisted  on  is  that  a  stranger  had  been  need- 
lessly put  into  control,  although  Mr.  Apel  stood  ready  to  act  without 
further  fees.  But  this  liberality  of  Mr.  Apel  was  a  belated  offer,  not 
announced  till  June  5th,  a  week  after  Mr.  Lynch  had  been  appointed. 

It  is  urged  that  the  attorneys  did  not  have  proper  notice.  A  tem- 
porary administrator  is  to  meet  an  exigency  calling  for  a  conservator. 
Hence  there  are  more  elastic  requirements  as  to  service.  If  the  at- 
torneys who  have  already  appeared  are  without  the  coimty,  the  sur- 
rogate may  dispense  with  any  notice  to  them.  Section  2602.  Here 
are  concerned  two  attorneys  in  Kings  county,  and  one  with  an  office  in 
New  York  county,  where  is  also  the  special  guardian.  Hence  none 
could  demand  notice  as  matter  of  right.  Having  before  him  two  rival 
petitions,  the  surrogate  could  name  a  temporary  administrator,  and 
even  choose  one  not  "interested"  (as  appears  from  the  contrasting  word- 
ing of  sections  2588  and  2596  of  the  Code  of  Civil  Procedure),  for 
such  an  ad  interim  office,  rather  than  to  give  to  either  competitor  the 
advantage  of  possession. 

I  advise:  Orders  of  the  Surrogate's  Court  of  Richmond  County 
affirmed,  without  costs.    All  concur. 


(174  App.  Div.  306) 

STOPPICK  y.  GOLDSTEIN  et  aL 
(Supreme  Court,  Appellate  DlTlslon,  Second  Department    September  29,  1916.) 

1.  WlTNES&EB  ^=>227 — COMPBTBNOT — INFANT. 

The  rule  of  Code  Cr.  Proc.  §  392,  as  amended  by  Laws  1892,  c.  279. 
that  children  under  12  years  of  age  may  testify  in  certain  cases  without 
oath,  but  such  evidence  shall  not  be  sufficient  to  convict  unless  corrobo- 
rated or  supported,  is  appUcable  only  to  criminal  cajses ;  no  such  exception 
being  known  to  common  law. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  798-806; 
Dec.  Dig.  <8=»227.] 
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2.  Witnesses  «=»227—Competbnot— Infant. 

Although  CJode  Civ.  Proc  f  850,  provides  for  preliminary  examination 
of  an  Infant  to  determine  his  understanding  of  an  oath,  It  does  not  per- 
mit a  court  to  cast  off  the  safeguard  of  the  oath,  and  the  court  should 
determine  the  capacity  of  a  9  year  old  boy,  and.  If  of  capacity,  should 
have  him  sworn. 

[Ed.  Note.~For  other  cases,  see  Witnesses,  Cent  Dl^.  {{  1726-1731; 
Dec  Dig.  <&»227.J 

8.  Appeal  and  Erbob  ^s»206(1)— Witnessbb— Failubx  to  Object. 

Although  objection  was  never  made  or  urged  to  permitting  a  child 
to  testify  In  a  dvll  case  without  being  sworn,  the  court  on  appeal  can- 
not Ignore  the  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  {{  1283- 
1285;    Dec.  Dig.  <5ss>206(l).] 

Appeal  from  Kings  County  Court. 

Action  by  Bernard  Stoppick,  an  infant,  bv  his  guardian  ad  litem, 
Bamett  Stoppick,  against  David  Goldstein  and  others.  From  judgment 
for  plaintiff  and  order  denying  motion  for  new  trial,  defendants  ap- 
peal.   Reversed,  and  new  trial  ordered. 

Argued  before  STAPLETON,  MILLS,  RICH,  and  PUTNAM,  JJ. 

Francis  H.  J.  Maxwell,  of  New  York  City,  for  appellants. 
Joseph  S.  Johnston,  of  Brooklyn  (Amon  L.  Squiers,  of  New  York 
City,  on  the  brief),  for  respondent, 

PER  CURIAM.  [  1  ]  By  the  Code  of  Criminal  Procedure,  §  392  (as 
amended  by  Laws  of  1892,  c  279),  children  actually  or  apparently 
under  the  age  of  12  years  may  testify  in  special  cases  without  taking 
an  oath;  but  such  evidence  is  not  sufficient  to  convict,  unless  corrobo- 
rated or  supported.  This,  however,  is  only  applicable  to  criminal  cases. 
No  such  exception  was  known  to  the  common  law.  See  Cent.  Dig. 
"Witness,"  §§  97,  98. 

[2]  Although  our  Code  of  Civil  Procedure  (section  850)  provides 
for  a  preliminary  examination  of  an  infant  to  ascertain  his  capacity 
and  extent  of  his  knowledge,  this  does  not  permit  the  court  to  cast  off 
the  safeguard  of  an  oath,  which  the  law  has  placed  on  testimony.  The 
trial  court  should  have  ascertained  whether  this  plaintiff,  9  years  old 
at  the  time  of  hearing,  was  of  sufficient  capacity  to  comprehend  the 
obligation  of  an  oath,  and,  if  so,  should  have  had  him  sworn.  Un- 
sworn testimony  of  a  child  is  inadmissible  in  a  civil  case.  Neustadt 
V.  New  York  City  Ry.  Co.,  104  N.  Y.  Supp.  735 ;  Gehl  v.  Bachmann- 
Bechtel  Brewing  Co.,  156  App.  Div.  51,  141  N.  Y.  Supp.  133;  Cham- 
berlayne  on  Evidence,  §  3639. 

[3]  Although  this  objection  was  not  taken  below,  or  urged  upon 
this  appeal,  we  cannot  ignore  such  error,  or  regard  the  silence  of 
counsel  as  a  waiver.  Hence  the  recovery  based  so  largely  on  this 
unsworn  testimony  cannot  stand. 

The  judgment  and  order  of  the  county  court  of  Kings  county  is  there- 
fore reversed,  and  a  new  trial  ordered,  costs  to  abide  the  event. 
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(174  App.  Dlv.  152) 

McLEAN  T.  McLBAN  et  aL 

(Supreme  Court,  Appellate  Division,  •  Second  Department.     October  6,  1916.) 

1.  Wills  <s»589 — ^Powbbb — ^Bxbcution — Conpobkitt  to  Powbb. 

J.  gave  property  In  trust  for  his  son  O.  for  life,  with  power  of  appoint- 
ment to  dispose  of  one-third  of  the  fund  to  his  wife  om  to  the  testator's 
lineal  descendants,  or  to  any  or  either  of  them  in  such  manner  and  pro- 
portion as  he  deemed  proper.  G.  bequeathed  the  property  as  to  which 
he  had  the  power  of  appointmoit  to  his  wife  for  life  or  during  widow- 
hood, and  gave  her  power  to  appoint  the  principal  to  certain  corporations. 
His  will  also  gave  the  residue  and  remainder  of  his  estate  to  his  wife. 
Held,  that,  in  view  of  the  presumption  In  favor  of  the  exercise  of  a 
power,  the  residuary  clause  of  G.'s  will  exercised  the  power^  so  as  to 
enable  his  wife  to  dispose  of  the  corpus. 

[Ed.  Note.— PV)r  other  cases,  see  Wills,  CJent  Dig,  (  1292;    Dec.  Dig. 


2.  Wills  ^=»694 — Sufucibnct  of  Bxeoxphok  of  Pqwbb  of  Appointmbni>-* 
Besiouabt  Clauses. 

Under  Real  Property  Law  (Ck)nsol.  Laws,  c.  00)  S  176,  providing  that 
real  property  embraced  in  a  power  to  devise  passes  by  a  will,  purporting 
to  convey  all  real  property  of  the  testator,  unless  the  intent  that  the 
will  is  not  to  operate  as  an  execution  of  the  power  appears  either  ex- 
pressly or  by  necessary  implication,  the  remainder  or  principal  of  the 
fund  passed  under  the  residuary  clause  to  the  wife,  since  an  intent  not  to 
pass  the  property  did  not  appear  expressly  or  by  necessary  implication, 
and,  while  C.  did  not  contemplate  that  the  principal  should  pass  by  the 
residuary  clause,  every  testator  is  presumed  to  know  and  intend  that 
property,  ineffectually  disposed  of,  will  pass  under  a  residuary  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  C}ent.  Dig.  |f  1662-1604;  Dec 
Dig.  «=»e94.] 

8.  PowEBS  «=»36(1)— ExBCxmow— CJonfobmitt  to  Poweb. 

Where  the  power  was  to  devise  a  fee,  it  could  be  exercised  by  merely 
devising  a  life  estate,  or  estate  during  widowhood. 

[Ed.  Note. — For  other  cases,  see  Powers,  Ctent  Dig.  (§  137,  139,  141, 
143-149;   Dec.  Dig.  <d=s>36a).] 

4.  PoWEBS   4=»83(2) — ^EXEOUIXON-— GONFOBMITT  TO   POWEB. 

An  instnunenty  executing  a  power,  need  not  refer  to  the  source  from 
which  the  power  is  derived. 

[Ed.  Note. — ^For  other  cases,  see  Powers,  Cent.  Dig.  H  111-113, 115-118 ; 
Dec.  Dig.  «=»33(2).] 

5.  PowBBS  ^5>36(1) — Execution— CoNFOBioTT  to  Poweb. 

Appointments,  expressly  declared  for  Institutions,  cannot  be  disposed 
of  as  merely  precatory  and  not  imperative. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent.  Dig.  H  137,  139,  141, 
143-14&;  Dec.  Dig.  <8=»36(1).] 

Appeal  from  Special  Term,  Westchester  County. 

Suit  by  James  C.  H.  McLean  as  sole  surviving  trustee  under  the 
will  of  James  M.  McLean  against  James  C.  H.  McLean,  individually 
and  as  administrator,  etc.,  and  others.  From  the  decree  (158  N.  Y. 
Supp.  59)  for  defendant  Schofield,  as  executrix,  etc.,  defendants  Har- 
riet A.  McLean,  as  executrix,  trustee,  and  individually,  and  Alan  D. 
McLean  appeal.    Affirmed. 
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These  are  appeals  from  a  judgment  in  a  suit  for  judicial  settlement  of  the 
accounts  of  the  surviving  trustee  under  the  will  of  James  M.  McLean.  This 
testator  died  May  13,  1890,  leaving  two  sons,  George  H.  and  Cornelius,  who 
both  married.  This  will  gave  the  trust  property  to  be  held  by  trustees,  who 
were  to  apply  the  net  income  of  half  of  the  residuary  estate  to  the  use  of 
each  son  (George  H.  and  Cornelius)  during  his  naturfil  life.  On  the  death  of 
either  son,  half  of  his  residuary  estate  was  to  be  paid  over  to  his  living 
lawful  issue.  B«t  each  son  had  a  power  of  testamentary  appointment  to 
dispose  of  one-third  of  his  share,  of  which  he  had  enjoyed  the  life  use, 
''among  my  then  living  lineal  descendants  and  his  wife  him  sunriving,  or  any, 
or  either  of  them,  and  in  such  manner  and  proportions  as  to  him  shall  seem 
proper."  If,  however,  either  son  should  have  no  surviving  issue,  then  the 
share,  or  so  much  thereof  as  shall  not  be  disposed  of  by  his  testamentary  ap- 
pointment, should  be  paid  over  to  the  other  son,  absolutely  or  to  his  issue, 
taking  per  stirpes. 

George  H.  had  two  sons,  James  C.  H.  McLean,  plaintiff,  and  Alan  D. 
McLean,  pne  of  the  defendants.  Cornelius  died,  leaving  a  widow,  Leslie  (but 
no  issue),  on  February  18,  1908.  About  two  years  before  his  death,  he  exe- 
cuted a  will,  in  which  he  gave  the  use  of  all  the  property  over  which  he  had 
the  power  of  appointment  to  his  wife,  Leslie,  during  life  or  widowood,  with 
a  power  to  appoint  in  her  will,  the  principal,  one-half  thereof  to  the  Mt. 
Vernon  Hospital  (or  so  much  as  would  be  needed  for  a  wing  or  ward),  and 
the  remaining  half  to  the  Westchester  Woman's  Club  of  Mt.  Vernon.  His 
wife  was  also  named  as  residuary  legatee.  The  precise  wording  of  this  provi- 
sion appears  in  the  subsequent  opinion. 

On  Cornelius'  death,  a  question  arose  as  to  the  widow's  right  to  the  capital 
of  one-third  of  Cornelius'  Interest  in  this  trust  fund  (one-third  being  the  ex- 
tent of  this  power  under  will  of  James  M.  McLean),  which  amounted  to 
$93,305.81.  All  then  agreed  that  these  securities  should  be  set  aside,  and 
that  she  should  enjoy  the  income,  and  that,  on  her  remarriage  or  death, 
there  should  be  a  judicial  determination  of  the  title  to  the  capital  of  this 
fund.  On  March  9, 1909,  Mrs.  Leslie  A.  McLean  executed  a  will,  followed  by 
a  codicil  on  May  18,  1912,  by  which  she  provided  that,  if  her  estate  should 
exceed  $75,000,  certain  small  legacies  should  be  paid  to  relatives,  and  one  of 
$2,000  to  the  Mt.  Vernon  Hospital,  and  $1,000  to  the  Westchester  Woman's 
Club;  also  another  of  $2,000  to  the  Martha  Wilson  Home.  All  the  rest,  in- 
cluding any  property  to  which  she  was  entitled  then  or  thereafter  under 
the  wills  of  James  H.  McLean  and  Cornelius  McLean,  except  as  in  said  last 
will  and  testament  provided,  the  testatrix  bequeathed  to  her  sister,  Laura  M. 
Schofield. 

On  February  18,  1913,  George  H.  McLean  died.  His  will  gave  all  his 
property  to  his  wife  and  two  sons.  Mrs.  Leslie  A.  McLean  died  on  March  19, 
1915,  leaving  in  force  the  dispositions  by  her  will  aa  above. 

The  chief  question  is  the  construction  and  effect  of  the  will  of  Cornelius 
McLean. 

Plaintiff  and  the  representatives  of  George  McLean  contended  that,  beyond 
the  life  estate  to  his  widow,  Leslie,  Cornelius  had  not  validly  exercised  his 
power  of  appointment.  Defendant  Schofield  claimed  that  an  execution  of 
the  power  had  been  exercised  so  as  to  vest  same  in  the  widow,  which  by 
her  testamentary  appointment  then  passed  to  her  sister  and  other  legatees. 
This  is  also  claimed  on  behalf  of  the  hospital  and  the  Wilson  Home. 

The  learned  Justice  at  Special  Term  held  that  under  the  limits  of  the  origi- 
nal power  of  appointment,  Cornelius  could  not  name  the  hospital  and  woman's 
club,  as  he  was  confined  to  the  donor's  ^lineal  descendants"  and  the  son's 
surviving  wife.  He  sustained  the  appointment  to  the  wife,  Leslie,  for  life  or 
during  widowhood,  of  the  property  "over  which  he  had  the  power  of  ap- 
pointment." The  residuary  clause  was  held  effectually  to  pass  and  exercise 
in  the  wife's  favor  the  power  to  appoint  the  capital  of  the  trust  fund. 

The  appeals  here  are  by  the  plaintiff  as  an  Individual,  and  in  his  repre- 
sentative capacity.  Mrs.  Harriet  A.  McLean  also  appeals  as  executrix, 
trustee,  and  individually,  and  Alan  D.  McLean,  individually,  also  is  an  ap- 
pellant. 
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Argued  before  CARR,  STAPLETON,  RICH,  and  PUTNAM,  JJ. 

Albert  B.  Boardman,  of  New  York  City  (Philip  W.  Boardman  and 
Hjenry  F.  Herbermann,  both  of  New  York  City,  on  the  brief),  for  de- 
fendants McLean. 

Arthur  I.  Strang,  of  White  Plains,  for  respondent  Schofield. 

Frederick  Clark,  of  Mt.  Vernon,  for  respondent  Mt.  Vernon  Hos- 
pital. 

Arthur  M.  Johnson,  of  Mt.  Vernon,  for  respondent  Martha  Wilson 
Home. 

PUTNAM,  J.  [1-5]  The  completed  exercise  of  the  testamentary 
power  of  appointment,  through  the  effect  given  to  the  residuary  clause 
in  the  will  of  Cornelius  McLean,  works  out  a  result  which  Cornelius 
McLean  may  not  have  foreseen.  Apparently  it  reverses  the  testa- 
tor's intention  as  first  expressed,  which,  though,  perhaps,  but  a  partial 
plan,  was  to  give  his  wife  an  interest  during  her  life  or  widowhood. 
Although  he  gave  a  conditional  right  to  income,  that  did  not  exhaust 
his  acts  in  execution  of  the  power.  Neither  did  the  execution  of 
the  power  stop  in  his  abortive  attempt  to  make  an  appointment  to  the 
two  institutions  who  were  not  the  legitimate  "objects"  of  tlie  power. 

This  result,  that  the  wife  could  dispose  of  the  corpus  of  the  fund, 
comes  from  a  presumption  of  law  introduced  by  our  Revised  Statutes. 
The  revisers'  notes  point  out  the  unsatisfactory  and  confusing  state 
to  which  the  law  of  powers  had  come  in  England,  especially  the  over- 
technicalities  surrounding  execution  of  powers  which  led  to  marked 
divergences  between  the  law  courts  and  those  of  chancery.  Rev. 
Stat.  (2d  Ed.)  Appendix,  vol.  3,  pp.  591,  592.  Our  revisers  vigorously 
cut  the  knot,  in  a  way  that  was  afterwards  followed  in  the  English 
Wills  Act,  in  1837,  and  in  many  of  our  states.  See  Am.  &  Eng.  Enc. 
vol.  22,  p.  1119.  The  instrument  executing  the  power  need  not  now 
refer  to  the  source  from  which  the  power  is  derived.  As  to  wills, 
there  was  a  still  broader  rule : 

"Lands  embraced  in  a  power  to  devise,  shaU  pass  by  a  wiU  purporting  to 
convey  all  the  real  property  of  the  testator,  unless  the  Intent  that  the  will 
shall  not  operate  as  an  execution  of  the  power,  shall  appear,  expressly  or  by 
necessary  Implicatloa*'  1  B.  S.  737;  Real  Prop.  Law,  I  176;  4  Kent  Com. 
334. 

This  statute  "steps  in  and  sends  the  property,  subject  to  the  power, 
in  the  same  direction  as  that  in  which  the  testatrix  has  sent  her  own 
property."  Lockwood  v.  Mildeberger,  159  N.  Y.  181,  188,  53  N.  E. 
803.  See,  also,  N.  Y.  Life  Ins.  &  T.  Co.  v.  Livingston,  133  N.  Y.  125, 
30  N.  E.  724;  Hogle  v.  Hogle,  49  Hun,  313,  2  N.  Y.  Supp.  172.  Sec- 
tion 18  of  the  Personal  Property  Law  (Consol.  Laws,  c  41)  assimi- 
lates personalty  to  real  property,  by  adopting  the  same  words  as  to 
powers  over  personalty,  so  that  this  rule  as  to  powers  is,  in  the  same 
manner,  to  be  applied  to  wills  of  personalty.  Hutton  v.  Benkard,  92 
N.  Y.  295. 

Such  a  residuary  clause  ordinarily  purports  to  convey  all  the  tes- 
tator's property.    Thus  under  the  canon  of  construction  to  avoid  intes- 
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tacy,  even  in  the  absence  of  the  New  York  statute  as  a  s^uide,  Justice 
Story  deduced  from  a  residuary  bequest  a  full  execution  of  such  a 
power.    Blagge  v.  Miles,  1  Story,  426,  Fed.  Cas.  No.  1,479. 
The  bequest  by  Cornelius  McLean's  will  was: 

"I  give  and  bequeath  the  use  of  aU  the  property  and  estate  orer  which 
I  have  the  power  of  appointment  under  the  last  wlU  and  testament  of  my 
beloved  father,  James  M.  McLean,  deceased,  to  my  wife,  LesUe  A.  McLean,  as 
long  as  she  shall  remain  my  widow,  with  full  power  to  appoint  and  direct 
by  last  will  and  testament  the  payment,  transfer  and  conreyance  of  the 
principal  of  which  she  shall  have  enjoyed  the  use  during  her  Ufe  or  widow- 
hood, one-half  thereof  to  the  Mt  Vernon  Hospital  to  be  used  so  much  thereof 
as  shall  be  necessary  in  building  a  wing  or  ward  to  said  hospital,  to  be 
known  as  the  Leslie  A.  McLean  Memorial  Ward,  and  any  surplus  to  be  in- 
vested by  the  trustees  thereof,  and  the  income  derived  therefrom  to  be  ap- 
pUed  towards  the  proper  furnishing  and  maintaining  of  the  same;  the 
remaining  half  to  the  Westchester  Woman's  Club  of  Mount  Vernon. 

**All  the  rest,  residue  and  remainder  of  my  estate,  real,  personal  and 
mixed,  I  give,  devise  and  bequeath  to  my  beloved  wife,  LesUe  A.  McLean, 
whom  I  hereby  name  to  be  executrix  of  this  my  last  will  and  testament.*' 

Although  counsel  questions  the  right  to  create  by  appointment  mere- 
ly a  life  estate,  when  the  testator's  power  extended  to  appointing  the 
fee,  we  think  there  is  no  ground  for  such  objection.  Real  Property 
Law,  §  177,  expressly  declares  that  a  disposition  is  not  void  on  the 
ground  that  it  is  more  extensive  than  was  authorized  by  the  power, 
but  an  estate  or  interest  so  created,  so  far  as  embraced  by  the  terms 
of  the  power,  is  valid.  If  we  may  eliminate  the  excess  as  harmless, 
then  the  omission  to  go  to  the  full  extent  of  the  power  could  not  be 
a  grievance,  even  if  the  execution  stop  at  an  estate  for  life  or  for 
years,  as  the  donee  of  the  power  is  not  bound  to  dispose  of  the 
whole  fee.    Root  v.  Stuyvesant,  18  Wend.  257,  273. 

The  appointments  expressly  declared  for  the  hospital  and  woman's 
club  are  not  to  be  got  rid  of  by  treating  them  as  merely  precatory 
words,  and  not  imperative.  Smith  v.  Floyd,  140  N.  Y.  337,  35  N.  E. 
606. 

The  real  question  is  whether  this  gift  of  an  estate  in  income,  for 
life  or  widowhood,  followed  by  the  nonexecution  of  the  attempted 
dispositions  for  the  two  institutions,  excludes  our  statutory  presump- 
tion that  these  failing  and  defective  gifts  may  be  supplemented,  and 
the  power  fully  exercised,  through  the  force  of  an  unqualified  resid- 
uary clause. 

A  residuary  clause  is  held  to  include  property  described  by  appoint- 
ments failing,  or  becoming  invalid.  In  re  Hunt's  Trusts,  L.  R.  31, 
Chan.  Div.  308.  See  31  Cyc.  1142.  Still  in  the  other  parts  of  a 
will  there  may  be  inconsistencies  by  partial  gifts,  which  may  operate 
to  exclude,  or  at  least  to  circumscribe,  the  terms  of  a  general  residuary 
clause.  Are  there,  then,  in  this  will,  such  inconsistencies  as  would, 
"expressly  or  by  necessary  implication"  (for  that  is  the  revisers'  term 
restricting  our  right  of  construction),  exclude  the  inference  by  statute 
that  through  this  residuary  clause  the  power  was  exercised?  See  N. 
Y.  Life  Ins.  &  T.  Co.  v.  Livingston,  supra ;  Hirsch  v.  Bucki,  162  App. 
Div.  659,  148  N.  Y.  Supp.  214. 

As  Justice  Young  said  in  his  opinion  in  this  case: 
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"It  mnst  also  be  observed  that,  under  the  statutes  aJbove  guotod,  the  court 
is  not  called  upon  to  find  or  determine  a  direct  intention  cm  the  part  of  the 
testator,  as  gathered  from  the  will,  to  execute  the  power.  That  intent  is 
presumed ;  the  contrary  intent  must  appear.  The  duty  of  the  court  in  this 
respect  is  to  consider  the  provisions  of  the  will  and  determine  whether  or 
not  there  is  disclosed  by  the  will,  expressly  or  by  necessary  implication,  an 
Intention  on  the  part  of  Cornelius  not  to  execute  this  power  of  appointment.'' 

On  this  subject,  testamentary  intent  really  means  a  purpose  to  make 
a  will  "according  to  its  statutory  effect."  Crooke  v.  County  of  Kings, 
97  N.  Y.  421 ;  Farmers'  Loan  &  Trust  Co.  v.  Kip,  192  N.  Y.  266,  279, 
85  N.  E.  59. 

In  Scriven  v.  Sandom  (2  J.  &  H.  743),  a  testator,  under  a  marriage 
settlement  covenant,  was  to  pay  to  the  settlement  trustees  £2,000  in 
trust  for  his  wife  for  life,  with  remainder  to  his  general  appointees 
by  deed  or  will.  By  his  will,  he  directed  his  executors  to  pay  £2,000 
to  the  trustees,  on  which  the  income  was  to  be  paid  to  his  wife  for 
life.  He  then  bequeathed  her  his  residuary  estate,  subject  to  cer- 
tain legacies.  Wood,  V.  C,  held  that  this  life  estate  was  not  incon- 
sistent with  the  widow's  receiving  the  capital  of  the  fund,  as  the  facts 
did  not  bring  the  case  within  the  principle  that  a  partial  ^f t  of  a  fund 
may  be  read  as  excluding  the  intention  to  appoint  the  whole  by  a 
residuary  bequest. 

Our  decisions  in  N.  Y.  Life  Ins.  &  T.  Co.  v.  Livingston,  supra, 
and  Lockwood  v.  Mildeberger,  supra,  go  even  more  emphatically  to 
execute  a  power  through  a  residuary  bequest. 

This  result  seems  to  be  sufficiently  supported  without  adverting  to 
the  additional  fact  that  the  testator  had  no  other  property,  as  appears 
by  the  transfer  tax  affidavit,  as  well  as  by  accounts  of  his  estate  as 
filed,  in  which  situation  courts  sometimes  have  inferred  from  the 
absence  of  property  that  such  a  power  was  necessarily  the  one  and 
only  object  on  which  the  residuary  bequest  could  operate. 

This,  then,  is  an  instance  where  it  is  safer  to  adhere  to  our  statutory 
presumption,  adopted  before  powers  had  come  into  use  in  New  York, 
and  now  accepted  as  a  practical  guide  in  the  construction  of  wills, 
having  become  a  long-settled  rule  of  property,  rather  than  to  attempt 
to  disturb  it  by  drawing  distinctions  based  on  the  testator's  supposed 
expectations. 

To  weaken  this  rule  by  reading  into  the  bestowal  of  a  life  inter- 
est upon  the  wife  an  intention  to  impair  the  force  of  the  residuary 
clause  would  be  a  violence  to  the  testator's  legal  intention,  as  well  as 
a  dangerous  interference  with  a  statutory  rule  of  property  both  in 
land  and  in  personalty. 

So  I  advise  to  affirm  with  costs  to  respondents,  payable  out  of  the 
estate.    All  concur. 
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(96  Misc.  Rep.  82) 

DIME  SAVINGS  BANK  OP  BROOKLYN  v.  BUTLER  et  aL 

(Supreme  Ck)urt,  Special  Term,  New  Tork  CJounty.    Jmie,  1916.) 

1.  Covenants  <8=>79(3)— -Opbbation  and  Effect — Who  May  Enforce. 

Where  the  owners  of  a  block  of  land,  holding  under  a  deed  covenant- 
ing only  that  no  brewery  or  distillery  should  be  erected  thereon,  conveyed 
lots  to  plaintiff's  predecessor  and  others,  with  covenants  against  any 
building  except  of  brick,  stone,  or  iron,  with  roofs  of  slate  or  metal,  for 
dwelling  houses,  and  against  tenements  and  apartment  houses,  enforce- 
able at  the  option  of  the  grantors,  and  conveyed  lots  to  a  church  and 
for  a  nurses'  home,  omitting  some  of  these  restrictions,  no  reference  to 
a  general  plan  being  made  in  the  deed  to  plaintiff's  predecessor  or  any 
prior  deed,  the  deed  to  the  church  containing  a  reciprocal  covenant  as 
to  lots  thereafter  conveyed,  the  covenants  as  to  plaintiff's  tract  are  not 
enforceable  by  the  grantees  of  other  tracts,  and  after  the  grantors  have 
disposed  of  all  their  property  in  the  neighborhood,  there  is  no  one  who 
can  enforce  the  restrictions. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent.  Dig.  §  78 ;  Dec.  Dig. 
<©=^79(3).] 

2.  Covenants  ^=^49 — Building  Restrictions — ^Validitt. 

Covenants,  entered  into  with  the  design  to  carry  out  a  general  scheme 
for  the  improvement  or  developement  of  real  property,  are  valid  and  en- 
forceable. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  9  49 ;  Dec.  Dig. 
<$=s>49.] 

Action  by  the  Dime  Savings  Bank  of  Brooklyn  against  Louise  C. 
Butler  and  others.    Judgment  for  plaintiff. 

See,  also,  88  Misc.  Rep.  698,  152  N.  Y.  Supp.  448;  167  App.  Div. 
257,  152  N.  Y.  Supp.  633;  168  App.  Div.  909,  152  N.  Y.  Supp.  1107. 

CuUen  &  Dykman,  of  Brookljm  (Wm.  N.  Dykman,  of  Brooklyn,  of 
counsel),  for  plaintiff. 

Butler,  Wyckoft"  &  Campbell,  of  New  York  City  (Frederick  B. 
Campbell,  of  New  York  City,  of  counsel),  for  defendant  Louise  C. 
Butler. 

Kurzmaii,  Frankenheimer  &  Gutman,  of  New  York  City  (John 
Frankenheimer,  of  New  York  City,  of  counsel),  for  defendants  Rosalie 
Nathan,  Lillie  Stine,  Alfred  Nathan,  Alice  Richards  and  Emma 
Kaskel. 

Samuel  Hoff,  of  New  York  City,  for  defendant  Sophie  Licbman. 

Anderson  &  Anderson,  of  New  York  City,  for  defendant  George 
S.  Brewster. 

Osborne,  Lamb  &  Garvan,  of  New  York  City,  for  defendant  Sarah 
Collier. 

Stewart  &  Shearer,  of  New  York  City,  for  defendants  Henry  De 
Coppet  and  United  States  Trust  Company. 

DELEHANTY,  J.  This  is  an  action  brought  under  section  1638 
et  seq.  of  the  Code  of  Civil  Procedure  to  determine  that  the  defend- 
ants have  no  interest  in  the  property  of  the  plaintiff.  The  land  in- 
volved is  situated  in  the  borough  of  Manhattan,  city  of  New  York, 
and  is  bounded  on  the  north  and  south  respectively  by  Seventy-Second 
and  Seventy-First  streets,  and  on  the  east  and  west  by  Park  and 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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Madison  avenues.  Prior  to  August  6,  1880,  it  was  owned  by  Henri- 
etta A.  Lenox,  the  heir  of  James  Lenox.  On  that  date  she  conveyed 
it  to  Edward  Tracy  and  James  Russell;  the  deed  containing  what  the 
parties  call  the  Lenox  covenant  against  nuisances.  .This  covenant  pro- 
hibited among  other  things  the  erection  of  a  brewery  or  distillery, 
presumably  on  account  of  the  nature  of  the  business  of  Tracy  and 
Russell,  which  was  that  of  brewers.  In  December,  1880,  Tracy  and 
Russell  made  their  first  conveyance  of  any  portion  of  the  land  in 
question  by  deeding  to  Dinkelspiel  and  Lightsone  a  parcel  on  the  Sev- 
enty-Second street  side  of  the  block.  This  deed  was  executed  by 
the  grantees,  who  covenanted  for  themselves,  their  heirs  and  assigns 
that  no  building  or  buildings  would  be  erected  thereon — 

' 'except  of  brick,  stone  or  iron,  with  roofs  of  slate  or  metal,  nor  less  than  four 
stories  in  height,  to  be  used  and  occupied  exclusively  for  private  dwelling 
houses,  *  *  •  and  that  neither  they  nor  their  heirs  and  assigns  shall 
erect,  suffer  or  permit  upon  any  part  of  said  premises  any  tenement  house  or 
flats,  which  aforesaid  covenants  shall  run  with  the  land  and  be  binding 
on  every  owner  or  owners  of  the  premises  hereby  conveyed  and  enforcible  by 
injunction  or  otherwise,  at  the  option  of  the  said  parties  of  the  first  part." 

In  1882  the  larger  portion  of  the  plot  now  held  by  this  plaintiff 
was  conveyed  by  Tracy  and  Russell  to  Gertrude  B.  Waldo  under 
similar  covenants.  In  1883  they  conveyed  a  large  plot  at  the  comer 
of  Madison  avenue  and  Seventy-First  street  to  the  St.  James  Episcopal 
Church.  This  deed  was  executed  by  the  church  grantee,  and  the  cov- 
nants  therein  differed  from  the  covenants  referred  to  above  in  several 
respects.  A  church  building  was  excluded  from  the  limitations  im- 
posed, an  alleyway  was  permitted,  and  the  covenants  did  not  require 
the  erection  upon  or  to  cover  the  whole  front  of  the  plot  conveyed. 
Also,  the  words  "apartment  house"  were  included  in  the  expression 
as  to  the  prohibition  against  tenements.  This  deed  further  contained 
a  reciprocal  covenant  by  the  grantors  to  insert  in  all  deeds  of  prop- 
erty then  unsold,  lying  west  of  a  line  180  feet  from  Madison  avenue, 
similar  covenants  to  those  they  had  inserted  in  the  deed  to  the  church. 
Other  conveyances  of  the  property  were  made  from  time  to  time 
until  the  interests  of  Tracy  and  Russell  were  entirely  closed  out. 
As  to  the  deeds  of  these  conveyances  a  number  of  them  contained 
similar  covenants,  while  others  varied  materially.  In  one  instance, 
i.  e.,  the  Nurses'  Home,  the  land  conveyed,  consisting  of  a  plot  123 
feet  in  width  on  Seventy-First  street,  was  totally  unrestricted  except 
by  the  Lenox  covenant. 

[1]  Upon  the  facts  presented  I  am  inclined  to  sustain  the  conten- 
tion of  the  plaintiff  that  the  covenants  of  its  predecessor  in  title  ran 
only  to  Tracy  and  Russell,  and  that  no  right  to  enforce  them  rests  in 
the  defendants.  The  covenants  in  the  deeds  to  Waldo  and  Barclay 
were  clearly  not  made  for  the  benefit  of  the  remaining  land  held 
by  Tracy  and  Russell,  but  solely  for  the  benefit  of  the  grantors 
themselves.  A  reference  to  these  covenants,  as  indicated  above,  dis- 
closes that  they  were  made  by  Tracy  and  Russell,  their  heirs  and 
assigns,  as  parties  of  the  first  part,  and  were  to  be  enforced  "by  in- 
junction or  otherwise  at  the  option  of  the  said  parties  of  the  first  part" 
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In  Equitable  Life  Assur.  Soc.  v.  Brennan,  148  N.  Y.  661,  43  N.  E. 
173,  where  the  language  used  was  even  stronger  as  to  the  restrictions, 
the  court  held  that  the  benefit  of  the  covenant  inured  only  to  the 
grantor,  and  that  a  release  from  his  devisee  released  the  covenants. 
As  a  matter  of  fact  the  situation  presented  by  the  deeds  covering 
the  conveyances  of  property  in  this  block  was  passed  upon  by  this 
court  some  years  ago  in  Moller  v.  Presbyterian  Hospital,  65  App. 
Div.  134,  72  N.  Y.  Supp.  483.  The  justice  presiding  at  Special  Term 
rendered  an  opinion  upon  the  trial  of  the  case,  in  which  he  held  that: 

"The  deeds  to  the  lots  on  Seventy-Second  street  bound  only  the  grantees, 
and  were  for  the  benefit  of  their  grantors,  Tracy  and  BusselL" 

The  case  was  affirmed  on  other  grounds  in  the  Appellate  Division, 
but  without  criticism  of  the  views  expressed  and  the  findings  made 
by  the  court  below.  This  fact,  supplemented  by  the  proof  upon  the 
trial  herein,  tends  to  establish  that  these  covenants  were  personal  to 
Tracy  and  Russell ;  and,  since  they  now  have  no  lands  in  the  neigh- 
borhood, there  is  no  one  who  can  enforce  the  restrictions  pleaded. 
St.  Stephen's  Church  v.  Church  of  the  Transfiguration,  201  N.  Y.  1, 
94  N.  E.  191,  Ann.  Cas.  1912A,  760.  Moreover,  it  is  apparent  that 
Tracy  and  Russell  had  no  general  plan  for  the  improvement  of  the 
block. 

[2]  It  is  established  beyond  question,  by  decisions  in  this  state  and 
elsewhere,  that  covenants  which  are  entered  into  with  the  design  to 
carry  out  a  general  scheme  for  the  improvement  or  development  of 
real  property  are  both  valid  and  enforceable.  This  entire  matter  is 
explained  in  Kom  v.  Campbell,  192  N.  Y.  490,  85  N.  E.  687,  37  L. 
R.  A.  (N.  S.)  1,  127  Am.  St.  Rep.  925,  where  the  Court  of  Appeals, 
referring  to  this  class  of  cases',  said: 

"This  class  embraces  aU  the  various  plans,  generally  denominated  In  the 
English  cases  as  building  schemes,  under  which  an  owner  of  a  large  plot  or 
tract  of  land  divides  it  into  building  lots  to  be  sold  to  different  purchasers  for 
separate  occupancy,  by  deeds  which  contain  uniform  covenants  restricting 
the  use  which  the  several  grantees  may  make  of  their  premises.  In  such 
cases  the  covenant  is  enforceable  by  any  grantee  as  against  any  other  upon 
the  theory  that  there  is  a  mutuality  of  covenant  and  consideration  which 
binds  each,  and  gives  to  each  the  appropriate  remedy.  Such  covenants  are 
entered  into  by  the  grantees  for  their  mutual  protection  and  benefit,  and  the 
consideration  therefor  lies  In  the  fact  that  the  diminution  in  the  value  of  a 
lot  burdened  with  restrictions  is  partly  or  wholly  offset  by  the  enhance- 
ment in  its  value  due  to  similar  restrictions  upon  all  the  other  lots  in  the 
same  tract." 

The  evidence  submitted  herein  does  not  bring  this  case  within  the 
rule  laid  down.  In  the  first  place,  the  deeds  do  not  all  contain  the 
same  covenants.  But,  even  if  they  did,  it  is  doubtful  if  that  fact  alone 
would  establish  a  general  plan.  Equitable  Life  Assur.  Soc.  v.  Bren- 
nan, supra ;  Longworth  v.  Deane,  15  App.  Div.  461,  44  N.  Y.  Supp. 
433. 

Concerning  the  St.  James  Church  deed,  the  reciprocal  covenants 
made  by  Tracy  and  Russell  that  they  would  insert  in  all  deeds  of  the 
property  then  unsold  lying  west  of  a  line  180  feet  from  Madison  ave- 
nue similar  covenants  to  those  inserted  in  the  church  deed  indicates 
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that  up  to  that  time  they  had  no  general  plan  of  restricting  the  block, 
and  as  to  any  conveyance  made  by  them  of  property  east  of  the  line 
stated  in  the  deed  no  rights  whatever  were  granted  as  to  any  other 
lands  in  the  block.  Furthermore,  the  deed  also  shows  that  the  recipro- 
cal covenant  and  the  plan,  if  aHy,  sought  to  be  established  by  the  deed 
was  not  to  aflfect  any  lots  which  had  then  been  sold.  The  express  lan- 
guage of  the  deed  refers  only  to  lands  "then  unsold."  Since  the  33 
feet  3  inches  owned  by  the  plainti£E  was  conveyed  prior  to  the  cove- 
nant in  the  church  deed,  it  is  clear  that  such  covenant  could  not  pos- 
sibly aflFect  the  plaintiff's  property.  The  defendants'  position  in  re- 
gard to  a  uniform  building  scheme  is  further  weakened  by  the  fact 
that  the  four  lots  on  Seventy-First  street  used  for  the  Nurses'  Home 
were  conveyed  free  from  any  restrictions.  As  Judge  Freedman  said 
in  the  MoU.er  Case : 

"The  facts  in  respect  to  aU  the  lots  embraced  in  the  entire  block  show  that 
no  general  and  uniform  plan  of  improvement  was  followed." 

The  defendants  herein  have,  however,  argued  at  considerable  length, 
to  the  effect  that  several  of  the  cases  referred  to  above,  which  the 
plaintiff  cites  as  sustaining  its  position,  are  clearly  distinguishable  and 
are  not  at  all  in  point.  The  first  of  these  is  the  Equitable  Life  Assur. 
Soc.  Case.  There  the  trustees  of  St.  Patrick's  Cathedral  sold  the  whole 
block  lying  between  Fiftieth  and  Fifty-First  streets  and  Park  and  Madi- 
son avenues  to  one  J.  Augustus  Page.  In  the  contract  between  Page 
and  the  trustees  it  was  expressly  provided  that  the  westerly  half  of  the 
block  should  be  restricted.  There  is  no^point  raised  as  to  that  in  the 
case.  The  easterly  half  of  the  block  was  conveyed  without  restriction. 
The  block  was  then  divided  into  32  lots.  Page  conveyed  to  one  Goelet 
the  two  westerly  lots  on  the  easterly  half  of  the  block  lying  on  Fifty- 
First  street.  Later  he  conveyed  to  one  Spaulding  the  two  westerly  lots 
on  the  easterly  half  of  the  block  lying  on  Fiftieth  street,  being  the 
premises  immediately  in  the  rear  of  ttie  Goelet  lots.  The  deeds  of 
these  two  conveyances  contained  a  covenant  on  the  part  of  the  gran- 
tees against  nuisances,  including  a  stable.  The  remaining  lots  in  the 
easterly  half  of  the  block  were  thereafter  conveyed  by  Page  to  one 
Benson,  and  the  deed  contained  the  same  covenants  as  the  deeds  to 
Goelet  and  Spaulding.  Therefore  the  lots  in  the  easterly  half  of  the 
block  were  all  conveyed  under  deeds  containing  a  uniform  covenant 
against  nuisance.  However,  Page's  widow  some  time  later  executed  a 
release  of  the  covenant  contained  in  Page's  deed  to  Benson.  Title  to 
a  portion  of  the  Benson  holding  thereafter  became  vested  in  one  Bren- 
nan,  who  undertook  to  open  up  a  stable  on  his  premises.  The  plain- 
tiff held  title  through  the  Spaulding  transaction,  and  sought  to  en- 
join Brennan  in  an  action  in  equity.  The  court  held  upon  the  evidence 
presented  that  the  restrictive  covenant  inserted  in  the  three  deeds  was 
for  the  sole  benefit  of  the  grantor,  and  that  the  subsequent  grantees 
under  the  Spaulding  deed  were  not  entitled  to  enforce  the  same.  The 
case  is  cited  for  the  proposition  that  where  restrictive  building  cove- 
nants in  a  number  of  deeds  from  a  common  grantor  run  to  the  grantor 
only,  and  there  is  nothing  in  the  surrounding  circumstances  to  show 
any  uniform  plan  of  restriction  on  the  land  conveyed,  an  action  is  not 
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maintainable  by  one  of  tlie  grantees  to  restrain  a  violation  by  another 
grantee  of  tfie  covenant  in  his  deed.     14  N,  Y.  Annot.  Dig.  653,  654. 

The  plaintiff  in  the  Equitable  Case  alleged,  but  failed  to  jirove,  an 
oral  agreement  on  the  part  of  Page  to  restrict  the  easterly  portion  of 
the  block.  The  evidence  before  the  court  upon  appeal  was  therefore 
practically  confined  to  the  deeds  and  the  testimony  relating  to  the 
uses  of  the  adjacent  property.  That  is  a  great  deal  like  the  situation 
now  before  this  court.  No  oral  agreement,  however,  is  set  up.  The 
language  of  the  deeds  herein  expressly  provides  that  it  shall  be  op- 
tional with  the  grantors  whether  or  not  the  restrictions  of  the  cove- 
nant shall  be  enforced.  Like  the  Equitable  Case,  it  will  be  observed 
that  the  covenants  contained  in  the  deeds  are  wholly  silent  as  to  any 
uniform  plan  of  restriction.  The  common  grantors  herein  conveyed 
the  property  in  parcels  from  time  to  time,  and  it  is  plainly  apparent 
that  they  inserted  the  restrictive  covenants  in  the  deeds  for  the  pur- 
pose of  enabling  them  personally  to  retain  a  certain  control  in  the  block. 

The  case  of  Longworth  v.  Deane,  15  App.  Div.  466,  44  N.  Y.  Supp. 
433,  is  also  criticized  by  the  defendants  herein.  There  it  was  also 
contended  that  a  uniform  plan  of  restriction  existed.  The  deeds  there, 
like  most  of  the  deeds  in  this  case,  contained  no  recital  that  the  restric- 
tions in  question  were  to  apply  to  any  other  land  in  the  block.  There 
the  deeds,  like  all  the  deeds  here  except  one,  did  not  bind  the  grantor 
or  the  property  remaining  in  his  hands  by  any  covenant  as  to  the  use 
to  which  it  would  be  put.  As  in  the  case  at  bar,  the  deeds  in  the  Long- 
worth  Case  contained  no  statement  that  the  restrictive  covenants  were 
inserted  for  the  benefit  of  any  other  than  the  grantor. 

In  the  MoUer  Case,  which  the  defendants  contend  has  no  bearing 
upon  this  litigation,  after  taking  evidence  upon  a  trial,  it  was  held  that 
there  was  no  uniform  plan  of  improvement  as  to  this  very  block,  and 
that  the  covenants  in  question  bound  only  the  grantees,  and  were  for 
the  benefit  of  their  grantors.  This  was  the  opinion  of  a  court  of  co- 
ordinate jurisdiction,  whose  decision  was  affirmed  by  the  Appellate 
Division  of  this  department,  with  costs  and  disbursements.  Further- 
more, the  opinion  in  the  Appellate  Division  expressly  stated  that  there 
was  no  doubt  that  an  apartment  or  a  hotel  could  be  erected  on  the 
Seventy-First  street  plot.  It  is  interesting  to  note  also  that  in  the 
Moller  Case  the  plaintiff  evidently  tried  to  spell  out  an  oral  agreement 
on  the  part  of  Tracy  and  Russell,  to  the  effect  that  they  would  bind 
all  the  property  disposed  of  by  them  to  a  general  plan  of  improvement. 
There  was  no  attempt  to  offer  any  such  evidence  in  this  action,  and 
in  that  respect  this  case  is  much  stronger  than  the  Moller  Case.  Mol- 
ler's  premises  were  situated  on  the  northerly  side  of  this  block,  toward 
the  center  and  easterly  half  thereof,  and,  as  stated  by  the  Appellate 
Division,  it  appears  that  other  portions  of  the  block  had  been  applied 
to  a  use  which  was  in  violation  of  the  restrictions  contained  in  the 
plaintiff's  deed.  Since  Tracy  and  Russell  had  permitted  the  portion 
referred  to  be  used  in  a  manner  which  was  contrary  to  the  provisions 
of  Moller's  deed,  it  is  evident  that  they  had  no  uniform  plan  for  the 
improvement  of  the  block.  For  the  reasons  stated,  and  not  upon  any 
claim  of  change  of  neighborhood  as  raised  upon  the  trial,  I  am  con- 
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strained  to  hold  that  the  33  foot  3-inch  plot  in  question  has  no  restric- 
tions as  defendants  urge,  and  hence  they  have  no  right  to  the  relief 
they  seek,  by  injunction  or  otherwise.  Moreover,  as  the  plaintiff  could 
erect  a  building  on  its  plot,  the  inclusion  in  such  building  of  the  addi- 
tional 6  feet  9  inches  of  land  adjoining  and  referred  to  in  the  record 
would  be  permitted.  Goodhue  v.  Cameron,  142  App.  Div.  470,  127 
N.  Y.  Supp.  120.  Plaintiff  is  accordingly  entitled  to  judgment  as 
prayed  for,  and  the  restrictive  covenants  pleaded  by  the  defendants 
Butler,  Cahn,  Manrana,  Sophie  Liebmann,  Robinson,  and  Collier  as 
counterclaims  are  accordingly  dismissed. 
Judgment  accordingly. 


(174  App.  Div.  118) 

PBOPLB  ex  rel.  DARE  v.  HOWELL,  et  al.,  Town  Sup'rs. 
(Supreme  Court,  Appellate  Division,  Second  Department    September  29,  1916.) 

1.  Highways  ^=»93 — Construction — Officers — How  Chosbn — ^**TnEREAFTi:R." 

Highway  I-raw  (Consol.  Laws,  c.  25)  S  40,  provides  for  election  of  a 
town  superintendent  of  highways,  unless  the  town  "shall  have  adopted, 
as  provided  in  section  41,  a  resolution  that  thereafter  the  superintendent 
shall  be  appointed  by  the  town  board."  Section  41  provides  for  ballot  on 
a  change  to  the  appointive  method.  After  the  town  had  voted  for  ap- 
pointive superintendent  it  voted  to  change  to  the  elective  method,  and 
election  was.  held  pursuant  thereto.  Laws  1916,  c.  48,  legalizes,  ratifies 
and  confirms  such  action.  Held,  that  the  term  "thereafter"  in  section 
40  does  not  refer  to  unlimited  time,  but  to  direction,  and  in  connection 
with  Town  Law  (Consol.  Laws,  c  62)  §  43,  subd.  13,  may  fairly  mean 
that  it  sliail  remain  in  force  until  altered  or  repealed ;  and,  the  electors 
having  under  Const,  art.  10,  §  2,  the  power  to  elect,  their  original  vote 
to  appoint  was  not  a  renunciation  thereof,  and  one  elected  after  the 
second 'resolution  was  entitled  to  the  ofi^ce. 

[Ed.  Note.— For  other  cases,  see  Highways^  Gent  Dig.  §§  304-307; 
Dec.  Dig.  <g=»93. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Thereafter.] 

2.  Highways  ^=>93*-Election  of  Superintendent — Ottrative  Acts— Valid- 

ity. 

The  curative  act  (Laws  1916,  a  48)  in  aid  of  the  regular  election  of 
the  highway  superintendent  is  valid  and  constitutional,  since  it  con- 
firms and  ratifies  an  election,  but  does  not  attempt  to  substitute  the 
choice  of  Legislature. 

[Ed.  Note. — For  other  cases,  see  Highways,  Cent.  Dig.  §|  304-307; 
Dec.  Dig.  <g=>93.] 

3.  Mandaicus  ^s»100 — Grounds — Existence  of  Official  Dutt. 

The  court  may,  by  mandamus,  direct  the  performance  of  an  obligatory 
duty  of  the  town  board  to  apportion  expenses  under  Highway  Law,  | 
105. 

[Ed.  Note.— For  other  cases,  see  ifandamus,  Cent  Dig.  §f  205-210; 
Dec.  Dig.  «=»100.] 

4.  Mandaicus  «=»77(1) — Who  Entitled  to  Writ — Existence  of  Official 

Duty. 

One  presenting  the  public  record  of  his  election  is  both  de  facto  and 
de  Jure  in  office,  and  may  maintain  mandamus  for  the  enforcement  of  his 
right  to  office. 

[Ed,  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  |S  161-163, 
166,  168.  169 ;   Dec.  Dig.  <3=»77(1).] 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBK  In  aU  Key- Numbered  Digests  &  Indexes 
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Appeal  from  Special  Term,  Suffolk  County. 

Mandamus  by  the  People,  on  the  relation  of  Clarence  E.  Dare,  against 
Riley  P.  Howell,  Everett  M.  Price,  and  others,  Sui)ervisors  of  the 
Town  of  Brookhaven.  From  an  order  that  the  writ  issue.  Price  and 
the  others  appeal.    Affirmed. 

See,  also,  160  N.  Y.  Supp.  962. 

This  appeal  Is  by  five  members  of  the  town  board  of  the  town  of  Brookhaven, 
Suffolk  county,  from  an  order  of  thq  Special  Term,  entered  in  the  Suffolk 
county  clerk's  office  on  April  29,  1916,  directing  a  peremptory  writ  of  man- 
damus to  issue,  commanding  the  town  board  to  reconvene  and  meet  with 
Clarence  E.  Dare,  as  the  town  superintendent  of  highways,  and  to  enter  into 
an  agreement  with  such  superintendent  pursuant  to  the  terms  of  section 
105  of  the  Highway  Law  (Consol.  Laws,  c.  25).  This  involved  a  question  of 
disputed  title  to  the  office  of  superintendent  of  highways  in  the  town  of 
Brookhaven.  The  Highway  Law  (section  40)  provided  for  electing  a  town 
superintendent  of  highways  at  the  biennial  town  meeting  next  after  the 
statute  took  effect,  unless  the  town  "shall  have  adopted  as  provided  in  sec- 
tion forty-one  a  resolution  that  thereafter  the  town  superintendent  shall 
be  appointed  by  the  town  board."  Section  41  provided  for  a  vote  by  ballot  by 
the  town  at  a  special  or  biennial  town  meeting  on  the  change  to  appointing 
a  town  superintendent  in  such  town.  "If  such  proposition  be  adopted,  the 
town  board  of  the  town  shall,  upon  the  expiration  of  the  term  of  office  of  the 
elected  town  superintendent,  appoint  a  town  superintendent  therefor,  who 
shall  take  and  hold  office  for  the  term  hereinafter  prescribed." 

There  was  submitted  to  the  electors  of  Brookhaven  at  the  biennial  town 
meeting  held  April  1,  1909,  a  resolution  that  the  town  superintendent  of 
highways  of  the  town  of  Brookhaven  be  thereafter  appointed  by  the  town 
board,  which  was  carried.  In  the  year  1911,  Mr.  I.  Willetts  Gardner  was  so 
appointed  by  the  town  board,  as  town  superintendent  of  highways,  who 
qualified  and,  on  November  1,  1911,  entered  upon  the  duties  of  that  office.  He 
was  again  so  appointed  and  duly  quaUfied  for  the  two-year  term  ensuing, 
ending  on  October  31,  1915. 

In  accordance  with  a  petition  for  the  election  of  a  town  superintendent 
of  highways,  a  resolution  was  submitted  to  the  people  at  the  biennial  elec- 
tion of  April,  1913:  "That  the  town  superintendent  of  highways  of  the  town 
of  Brookhaven  be  hereafter  elected  by  the  people  in  place  of  being  appointed 
by  the  town  board."    This  was  passed  by  a  vote  of  1726  to  568. 

In  March,  1915,  the  opposing  poUtical  parties  made  nominations  for  the 
office  of  town  superintendent  of  highways.  At  the  biennial  town  election 
held  April  6,  1915,  Clarence  E.  Dare,  relator,  received  2,005  votes,  James  H. 
Hopkins,  1,706,  and  William  H.  Hedges,  47.  The  relator  was  accordingly 
declared  elected,  and  received  the  certificate  of  election,  and  thereafter 
qualified  as  such. 

However,  the  town  board  failed  to  recognize  the  relator's  election,  but 
Instead  attempted  to  reappoint  Mr.  Gardner  as  town  superintendent  of  high- 
ways for  the  term  ending  October  31,  1917 ;  six  members  of  the  town  board 
so  voting,  and  four  members  decUnlng  to  vote  on  the  ground  that  there  was 
no  vacancy  in  that  office. 

The  same  division  of  the  town  board  has  continued  as  to  appointment  of 
the  deputy  superintendent  of  highways,  also  as  to  approving  the  list  of  high- 
way foremen  submitted  by  Mr.  Gardner. 

On  March  15th  last,  by  Laws  of  1916,  c  48,  the  Legislature  declared  that 
the  action  of  the  voters  of  the  town  of  Brookhaven  in  town  meetings  in  such 
town  in  April,  1913,  and  April,  1915,  "for  the  election  of  town  officers,  In- 
cluding the  proposition  to  elect,  and  the  election  of  a  town  superintendent 
of  highways,  at  either  or  both  such  town  meetings,  is  hereby  legaUzed,  rati- 
fied and  confirmed  notwithstanding  any  defect  or  irregularity  in  any  such 
action  or  proceeding  or  the  omission  of  any  legal  requirement,  or  the  lack 
of  any  statutory  authority  to  do  or  perform  any  of  the  acts  done  or  perform- 
ed, and  the  superintendent  of  highways  elected  by  a  majority  of  the  voters 
of  such  town  at  the  town  meeting  called  for  and  held  on  the  first  Tuesday 
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after  the  first  Monday  in  April,  nineteen  bnndred  and  fifteen,  is  hereby  de- 
clared to  be  the  legal  superintendent  of  highways  of  such  town,  charged  with 
all  the  duties  and  responsibilities  and  entitled  to  all  the  privileges,  pay, 
salary  and  emoluments  of  sueh  office,  as  provided  by  law."  Notwithstanding 
this  curative  statute,  the  town  board  at  its  meeting  of  March  28,  1916,  did 
not  recognize  relator  as  such  superintendent.  The  relator  presented  a  form 
of  agreement  under  Highway  Law,  S  105,  to  such  town  board,  who  declined 
to  enter  into  the  same,  by  a  tie  vote,  those  opposing  having  publicly  explain- 
ed their  negative  votes  as  cast  for  the  purpose  of  testing  the  constitutionality 
of  this  act  of  March  15th. 

The  relator  petitioned  for  a  writ  of  mandamus  on  March  29,  1916,  which 
petition  the  appellants  answered  April  6th  following,  and  the  matter  was 
heard  on  April  7th  at  Special  Term,  and  resulted  in  the  order  for  mandamus. 
From  this  order  certain  members  of  the  town  board  have  taken  this  appeal. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

John  R.  Vunk,  of  Patchogue,  for  appellants. 

Joseph  T.  Losee,  of  Patchogue,  for  relator-respondcnt. 

George  H.  Funnan,  of  Patchogue,  for  defendants-respondents. 

PUTNAM,  J.  [1,2]  The  term  "thereafter"  in  Highway  Law,  § 
40,  in  the  proposition  that  the  office  of  superintendent  be  appointive, 
does  not  necessarily  refer  to  unlimited  time.  It  indicates  the  direc- 
tion in  time  to  which  the  context  refers.  Dobbins  v.  Cragin,  50  N, 
J.  Eq.  640,  648,  23  AtL  172.  Taken  in  connection  with  Town  Law, 
§  43,  subdivision  13,  it  may  fairly  mean  that  such  action  should  "re- 
main in  force  until  the  same  shall  be  altered  or  repealed  at  some  sub- 
sequent town  meeting."  Furthermore,  the  section  declared  that  such 
appointed  superintendent  "shall  take  and  hold  office  for  the  term  here- 
inafter prescribed,"  which  term  by  section  42  is  .declared  to  be  two 
years.  No  express  provision  appears  for  continuing  such  appointive 
terms.  The  Legislature  gave  the  town  the  right  to  have  an  appointed 
superintendent  during  a  two-year  term ;  but  such  authority  we  think 
did  not  keep  and  perpetuate  the  office  as  an  appointive  one  beyond  the 
voting  power  of  the  town  to  return  to  the  elective  system.  Such  a 
vote  to  appoint  should  not  be  deemed  a  renunciation  of  the  constitu- 
tional  power  thereafter  to  fill  such  office  by  the  electors  of  the  town 
at  a  biennial  election.  Const,  art.  10,  §•  2.  We  also  think  that  the 
curative  act  of  March  15,  1916,  was  valid  and  constitutional,  since  it 
confirmed  and  ratified  an  election  by  the  town  authorities.  It  did  not 
attempt  to  substitute  an  election  by  the  Legislature  for  one  by  the 
qualified  town  electors.  The  other  objections  to  its  constitutionality 
are  without  merit. 

[3,  4]  As  the  meeting  under  Highway  Law,  §  105,  is  obligatory,  so 
that  the  road  funds  may  be  properly  divided  by  concurrence  of  the 
superintendent  with  the  town  board,  the  court  by  mandamus  could 
properly  direct  that  the  town  board  perform  its  imperative  duty  to 
recognize  relator,  as  ^the  lawfully  elected  superintendent  of  highways, 
and  to  take  the  joint  action  required.  26  Cyc.  250.  Relator,  having 
the  public  record  of  his  election,  was  both  de  facto  and  de  jure  in  of- 
fice, and  entitled  to  this  remedy  against  Mr.  Gardner  and  the  officials 
of  the  town. 

I  advise  to  affirm,  with  $10  costs  and  disbursements.    All  concur* 
160N.Y.S.— 61 
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PEOPLE  ex  rel.  DARE  t.  GARDNEB. 
(Supreme  Court,  Appellate  Divlfilon,  Second  Department.    September  29,  1916.) 

Appeal  from  Special  Term,  Suffolk  Ck>unty. 

Mandamus  by  the  People,  on  the  relation  of  Clarence  E.  Dare,  against  I. 
WlUetts  Gardner.  From  an  order  granting  the  writ,  defendant  appeals^ 
Affirmed. 

See,  also,  160  N.  Y.  Supp.  958. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  STAPLETON, 
PUTNAM,  and  MILLS,  JJ. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  .disbursements,  on  au- 
thority of  People  ex  reL  Dare  v.  Howell,  160  N.  Y.  Supp.  959,  decided  here- 
with. 


(97  Misc.  Rep.  169) 

JOHNSTON  V.  PLICKINGER. 

(Supreme  Oourtt  Trial  Term,  New  York  County.    October  4,  1916.) 

1.  Frauds,  Statute  of  ^=>44(4) — Agbeemsnt  Not  to  bb  Pkbjtobmzd  WiTHiir 

One  Yeas — ^Assumption  of  Rent. 

Where  a  lease,  the  subject  of  a  mortgage,  contained  a  clause  against 
assignment,  but  not  against  mortgaging,  and  the  unexpired  term  was  for 
more  than  one  year,  an  agreement  by  the  purchaser  at  foreclosure  sale 
of  the  mortgage  with  the  lessor  assuming  the  payment  of  rent,  is  within 
the  statute  of  frauds,  and  must  be  in  writing. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  (Dent  Dig.  f  66; 
Dec.  Dig.  <g==>44(4).] 

2.  Landlobd  and  Tenant  «=»76(2) — Covenant  Not  to  Assign  Lease — ^Mobt- 

OAOE. 

The  mortgage  of  a  lease  and  its  subsequent  sale  under  the  mortgage 
constitute  no  breach  of  the  covenant  of  the  original  lessee  not  to  assign. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  <3ent.  Dig.  9 
228 ;  Dec.  Dig.  <S=5>76(2).] 

3.  Landlobd  and  Tenant  ^=»76(3)— Assumption  of  Rbnt^— Considesation. 

An  agreement  by  the  purchaser  at  the  foreclosure  sale  of  a  mortgaged 
lease  containing  a  clause  against  assignment,  but  not  mortgaging,  assum- 
ing payment  of  rents  on  consideration  of  the  lessor's  consent  to  assign- 
ment to  him,  Is  without  consideration. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  f9 
229,  230;    Dec.  Dig.  «=5»76(3).] 

4.  Landlord  and  Tenant  ^»76(1)— Pbivitt  of  Estate — ^Tebkination  bt 

Assignment. 

A  person  who  has  become  tenant  of  another  through  sale  on  foreclosure 
of  a  mortgaged  lease  containing  a  covenant  against  assignments  can  termi- 
nate the  privity  of  estate  between  him  and  his  landlord  by  assigning  to  a 
third  party,  if  he  has  not  assumed  the  covenant  of  the  lease  against  as- 
signment. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  C3ent.  Dig.  Sf  225- 
227;   Dec.  Dig.  <8=5>76(1).] 

Action  by  Caroline  H.  Johnston  against  J.  Willis  Flickinger.    Judg- 
ment dismissing  the  case  on  the  merits. 

Curtis,  Mallet-Prevost  &  Colt,  of  New  York  City,  for  plaintiff. 
Katz  &  Sommerich,  of  New  York  City,  for  defendant. 

^=»For  otber  cases  see  some  topic  ft  KB Y-N UMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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LfiHMAN,  J.    The  plaintiff  sues  the  defendant  for  the  amount  of  | 

rent  due  upon  a  lease  made  by  a  former  owner  of  the  premises  to  one  \ 

Ellsworth  Childs.  This  lease  was  made  for  a  period  of  21  years,  from 
May  1,  1899,  at  the  annual  rent  of  $11,000,  and  contained  a  covenant 
that  the  lessee  should  "not  assign  this  lease  without  the  consent  of  the 
party  of  the  first  part  under  penalty  of  forfeiture  and  damages."  The 
tenant  in  1910  mortgaged  his  interest  under  the  lease  without  the 
knowledge  or  consent  of  the  plaintiff.  In  1911  the  mortgage  was  fore- 
closed and  Childs'  interest  in  the  leasehold  was,  on  September  15,  1911, 
sold  at  a  judicial  sale,  pursuant  to  the  order  of  this  court.  At  this  sale 
the  defendant  purchased  the  lease,  but  before  taking  title  to  the  lease 
the  defendant  requested  the  extension  of  the  payment  of  taxes  and 
other  favors  from  the  landlord,  and  also  requested  a  formal  consent 
to  the  assignment  of  the  lease,  stating  that  a  question  might  be  raised 
as  to  the  necessity  of  the  landlord's  consent,  which  he  desired  to  obvi- 
ate. The  plaintiff  assured  the  defendant  that  she  would  comply  with 
the  defendant's  requests,  provided  she  was  satisfied  of  the  responsibil- 
ity of  the  new  tenant  Thereafter  the  payment  of  back  taxes  was  ad- 
justed and  the  defendant  took  title  to  the  lease.  After  title  had  passed 
the  plaintiff's  attorney  sent  to  the  defendant's  attorney  a  formal  con- 
sent, which  reads  as  follows : 

'*I,  GaroUne  H.  Jobnston,  owner  of  the  premises  known  as  No.  1164  Broad- 
way, mentioned  in  the  annexed  lease,  do  hereby  consent  to  the  assignment 
of  said  lease  to  J.  WUlis  Flickinger,  of  the  borough  of  Manhattan,  in  the  dty 
of  New  York,  it  being  agreed  by  said  J.  Willis  flickinger  that  by  the  accept- 
ance of  this  consent  he  shall  be  and  remain  bound  and  responsible  for  the 
faithful  performance  and  fulfillment  of  the  agreements  and  covenants  in  said 
lease  contained,  except  the  agreements  of  the  tenant  therein  named  relating 
to  the  making  of  certain  specified  alterations  and  improvements  to  the  building 
on  the  demised  premises,  and  the  agreement  of  said  tenant  to  assign,  transfer 
and  deliver  to  the  party  of  the  first  part  to  said  lease  a  policy  of  insurance 
insuring  his  life." 

The  defendant's  attorney  never  returned  this  consent,  and  produced 
it  at  the  trial;  but  he  claims  that  he  telephoned  to  the  office  of  the 
plaintiff's  attorney  and  stated  that  he  would  not  accept  the  consent,  as 
no  consent  was  necessary.  The  plaintiff's  attorney  denies  that  he  ever 
had  such  a  conversation.  Almost  immediately  thereafter  a  new  cor- 
poration was  organized  to  take  over  the  business  conducted  on  the 
premises  in  question,  and  the  defendant  assigned  the  lease  to  the  new 
corporation.  The  plaintiff  now  claims  that  the  defendant  has  assumed 
the  obligations  of  the  lease  in  consideration  of  the  plaintiff's  consent- 
ing to  the  assignment  of  the  lease.  The  defendant,  on  the  other  hand, 
claims  that  he  never  assumed  the  covenants  of  the  lease,  and  that  in 
any  event  such  assumption  must  be  in  writing,  and  that  since  the  as- 
signment to  the  new  corporation  no  privity  either  of  contract  or  estate 
exists  between  him  and  the  plaintiff.  The  question  of  fact  as  to  wheth- 
er or  not  the  defendant  agreed  to  assume  the  obligations  of  this  lease 
and  the  question  of  law  as  to  whether  such  an  agreement  must  be  in 
writing  are,  in  my  opinion,  inextricably  intertwined  in  this  case.  The 
plaintiff  claims  that  the  alleged  agreement  is  one  concerning  land,  and 
therefore  the  statute  which  requires  contracts  not  to  be  performed  with- 
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in  one  year  to  be  in  writing  has  no  application  to  it,  relying  largely 
upon  the  opinion  of  the  Court  of  Appeals  in  the  case  of  Ward  v.  Has- 
brouck,  169  N.  Y.  407,  418,  62  N.  E.  434,  437,  in  which  the  court 
stated : 

"Under  the  former  statute,  wbich  provided  that  leases  not  exceeding  one 
year  need  not  be  in  writing,  this  court  held  that  a  parol  lease  of  lands  for 
the  term  of  one  year,  to  commence  at  a  future  day,  is  valid  under  our  statute 
of  frauds,  and  that  the  provision  of  the  statute  relating  to  contracts  not  to  be 
performed  within  one  year  only  applied  to  transactions  respecting  personal 
property ;  they  have  no  application  to  contracts  concerning  lands.  Young  v. 
Drake,  6  N.  Y.  463  [56  Am.  Dec.  856];  Becar  v.  flues,  64  N.  Y.  518,  520." 

I  do  not  think  that  by  these  words  the  Court  of  Appeals  intended 
to  intimate  that  the  statute  of  frauds  could  never  apply  to  a  contract 
in  which  land  was  concerned.  In  that  very  case  the  court  held  that 
while  the  statute  did  not  apply  to  an  original  promise  to  pay  rent  un- 
der a  lease  for  one  year  beginning  in  future,  it  did  apply  to  an  agree- 
ment to  be  responsible  for  the  pa)rment  of  rental  under  a  lease  to  a 
third  party. 

[1  ]  It  seems  to  me  that  a  careful  reading  of  the  opinion  in  that  case 
and  in  the  other  cases  cited  therein  shows  that  the  true  rule  is  that  the 
Legislature  has,  under  the  Real  Property  Law  (Consol.  Laws,  c.  50), 
provided  for  the  formalities  required  in  regard  to  contracts  for  the 
sale  of  land,  for  the  leasing  of  land  and  for  the  transfer  of  interests  in 
land;  in  other  words,  to  contracts  which  directly  concern  land,  and 
as  to  such  agreements  the  provisions  of  the  Real  Property  Law  are 
exclusive.  Where,  however,  the  contract  does  not  come  strictly  within 
this  class,  but  concerns  land  only  more  or  less  incidentally,  the  general 
statute  of  frauds  may  apply.  In  the  present  case,  if  the  consent  to 
the  assignment  of  the  lease  had  been  necessary  to  the  vesting  of  title 
under  the  assignment  in  the  plaintiff,  then,  I  think,  that  the  agree- 
ment to  assume  the  obligations  of  the  lease  would  be  part  of  an  agree- 
ment concerning  land.  In  fact,  however,  the  defendant  did  not  re- 
quire the  consent  of  the  plainti£F  in  order  to  obtain  title  to  the  land.  At 
the  time  the  consent  was  given  the  defendant  had  already  obtained  title 
to  the  land  at  a  judicial  sale. 

[2]  The  mortgaging  of  the  lease  and  its  subsequent  sale  under  the 
mortgage  constituted  no  breach  of  the  covenant  of  the  original  lessee 
not  to  assign  the  lease.    See  Riggs  v.  Pursell,  66  N.  Y.  193. 

[3]  If  the  defendant  ever  actually  agreed  to  assume  the  obligations 
of  the  lease,  such  an  agreement  would  either  be  without  consideration 
or  was  a  compromise  of  a  very  doubtful  claim  on  the  part  of  the  plain- 
tiff. In  other  words,  the  agreement  would  be  valid  only  if  construed 
as  an  accord  and  satisfaction.  Such  a  contract  resulting  in  no  transfer 
or  vesting  of  any  title  to  land  comes,  I  think,  within  the  purview  of 
the  statute  governing  contracts  relating  to  choses  in  action  rather  than 
those  relating  to  land.  This  view  of  the  law  is,  I  think,  supported  by 
the  case  of  Durand  v.  Curtis,  57  N.  Y.  7.  In  that  case  the  Commis- 
sion of  Appeals  has  held  that  an  assignee  under  a  parol  assignment  of 
a  lease  for  more  than  two  years  could  not  be  held  liable  upon  a  parol 
agreement  to  pay  the  rent  during  that  time.  I  do  not  construe  that 
case  as  holding,  as  plaintiff  claims,  that  a  parol  assumption  of  the 
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covenant  to  pay  rent  ttnder  a  lease  for  more  than  a  year  is  always  in- 
valid, but  I  think  that  it  does  hold  that  such  an  agreement  comes  with- 
in the  statute  of  frauds  unless  it  is  made  as  part  of  a  valid  contract 
for  the  sale  or  leasing  of  land  or  a  transfer  of  interest  therein.  In 
any  event,  however,  I  do  not  think  that  the  defendant  has  ever  made 
such  an  agreement  even  by  parol.  If  the  consent  of  the  plaintiff  to 
the  assignment  of  the  lease  had  been  necessary,  then  I  believe  that  the 
defendant  by  retaining  the  consent  and  claiming  title  thereafter  to  the 
lease  would  be  estopped  from  claiming  that  the  conditions  upon  which 
the  consent  was  made  were  invalid,  or  dxat  &e  covenants  therein  con- 
tained were  not  his  covenants.  See  Bowen  v.  Beck,  94  N.  Y.  86,  46 
Am.  Rep.  124;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13  Am. 
Rep.  556.  In  the  present  case,  however,  as  shown  above,  no  such 
consent  was  necessary.  It  deprived  the  plaintiff  of  no  rights  which 
she  does  not  now  enjoy  and  gave  the  defendant  no  rights  that  he  did 
not  already  have.  Assuming,  but  not  deciding,  that  in  any  event  such 
an  agreement  would  be  founded  upon  good  consideration,  the  record 
must  show  other  facts  from  which  an  agreement  to  assume  the  cove- 
nants of  the  lease  may  be  inferred.  If  the  defendant  retained  the  con- 
sent in  silence,  then  probably  such  an  a^^eement  could  be  implied. 

Upon  this  point  there  is  some  conflict  of  testimony  on  the  part 
of  the  attorneys  respectively  of  the  plaintiff  and  the  defendant  There 
can,  of  course,  be  no  question  in  my  mind  but  that  the  plaintiff's  at- 
torney has  throughout  tfie  case  scrupulously  told  the  court  every  fact 
material  to  the  case  which  he  remembered  at  the  time  of  the  trial,  and 
that  his  present  contention  that  the  contract  was  retained  by  the  de- 
fendant in  silence  is  founded  upon  his  firm  conviction  as  to  that  fact. 
Nevertheless  I  feel  that  he  is  mistaken  in  this  regard.  Doubtless  be- 
fore this  consent  was  sent  to  the  defendant  there  had  been  some  con- 
versation as  to  the  advisability  of  the  giving  of  such  consent  to  obvi- 
ate all  questions  of  title.  If  there  had  been  no  such  conversation  and 
request,  it  is  highly  improbable  that  no  such  consent  would  have  been 
tendered.  It  is  also  most  probable  that  the  plaintiff's  attorney  desired 
to  be  informed  of  the  standing  of  the  assignee  of  the  lease  before  she 
would  make  any  concessions  to  the  defendant.  I  feel,  however,  that 
the  absence  of  any  allusion  to  a  consent  in  the  correspondence  previ- 
ous to  November;  the  fact  that  the  defendant  accepted  title  to  the 
leasehold  before  the  consent  was  given,  after  the  other  requests  made 
by  him  had  been  complied  with ;  ttie  purpose  of  the  defendant  in  buy- 
ing t4ie  lease,  even  the  testimony  of  the  plaintiff's  attorney  as  to  the 
nature  of  the  conversations — ^all  render  it  very  improbable  that  the  de- 
fendant considered  the  consent  of  any  importance  or  agreed  to  assume 
the  covenants  of  the  lease  as  a  consideration  for  such  assignment. 
In  view  of  these  facts  it  becomes  very  probable  that  when  his  attorney 
received  the  consent,  subject  to  his  assumption  of  the  covenant,  he 
would  telephone  to  the  plaintiff's  attorney  that  he  would  not  accept 
the  consent  on  such  conditions.  It  also  seems  to  me  somewhat  signifi- 
cant that  there  is  no  testimony  that  the  defendant  has  ever  delivered 
a  policy  of  life  insurance,  which  was  also  a  condition  of  the  consent. 
Under  these. circumstances  I  am  constrained  to  find  that  the  plaintiff's 
attorney  is  mistaken  in  his  contention  that  the  consent  was  retained 
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in  silence  and  the  conditions  thereof  accepted,  and  I  must  find  that  the 
defendant  did  not  expressly  or  impliedly  assume  the  oblieation  of  the 
lease. 

The  only  remaining  question  is  whether  the  defendant  can  be  held 
liable  as  assignee  on  any  theory  that  a  privity  of  estate  exists  between 
him  and  the  plaintiff.  There  can,  of  course,  be  no  doubt  that  the  de- 
fendant cannot  be  held  liable  on  such  a  theory  if  the  assignment  to 
the  new  corporation  was  valid.  The  plaintiff,  however,  claims  that 
this  assignment  was  ineffective  .because  the  original  lease  contained  a 
covenant  against  assignment,  and  her  consent  to  the  assignment  to 
the  defendant  was  limited  by  the  condition  that  the  defendant  should 
assume  all  the  covenants  of  the  lease,  including  the  covenant  against 
assignments.  On  the  other  hand,  the  defendant  claims  that  the  consent 
should  be  construed  as  an  unlimited  consent,  and  that  by  giving  this 
consent  the  plaintiff  waived  the  covenant  against  assignments,  and 
that  in  any  event  in  this  state  an  assignment  made  in  breach  of  such 
a  covenant  is  valid  until  avoided  by  the  landlord's  re-entry. 

The  contention  of  the  defendant  that  the  plaintiff  has  waived 
for  all  time  the  covenant  against  assignments  by  expressly  consenting 
to  the  assignment  to  him  requires  no  consideration.  The  defendant 
has  repudiated  this  consent  because  he  claims  he  did  not  accept  the 
conditions  upon  which  it  was  given.  He  cannot  now  claim  that  he 
has  not  accepted  the  conditions  and  at  the  same  time  claim  that  the 
consent  has  any  force  as  a  waiver  of  the  covenant  against  assignments. 
Inasmuch  as  I  have  already  held  that  no  consent  was  accepted,  I  must 
now  consider  the  question  presented  as  if  no  consent  had  ever  been 
tendered  by  the  plaintiff  to  the  defendant 

[4]  The  actual  question  now  presented  is  whether  a  person  who 
has  become  a  tenant  of  another  through  a  legal  sale  of  a  lease  which 
contains  a  covenant  against  assignments  can  terminate  the  privity  of 
estate  by  an  assignment  to  a  third  party.  I  have  found  no  case  in 
any  jurisdiction  where  this  question  has  been  considered,  and  the  few 
cases  where  the  effect  of  an  assignment  made  in  contravention  of  such 
a  covenant  under  other  circumstances  are  no  aid  to  the  solution  of 
this  question.  It  seems  to  me,  however,  that  inasmuch  as  the  covenant 
against  assignment  in  the  lease  provides  the  penalty  of  "forfeiture  and 
damages"  only,  the  court  should  not  in  this  case  give  the  covenant  any 
greater  effect  and  treat  it  as  if  it  were  not  only  a  covenant  but  a  con- 
dition. Whatever  may  be  the  effect  of  such  a  covenant  when  the  as- 
signment has  been  made  either  by  the  original  lessee  who  has  made  the 
covenant  or  by  a  subsequent  assignee  who  has  accepted  a  consent  to 
the  assignment,  with  a  condition  against  further  assignment,  it  would 
seem  anomalous  that  a  man  who  has  purchased  a  lease  at  a  legal  sale 
and  become  liable  as  tenant  only  by  reason  of  privity  of  estate  should 
not  be  permitted  to  break  this  privity  by  an  assignment  to  a  third 
party.  The  defendant  in  this  case  has  not  assumed  the  covenant,  and 
can  therefore  not  be  liable  in  damages,  and  he  is  not  objecting  to  any 
forfeiture  caused  by  the  assignment. 

It  follows  that  the  defendant  should  have  judgment  dismissing  the 
case  on  the  merits.    Submit  decision  in  accordance  herewith. 


Digitized  by 


GooQle 


Sup.  Ct)  BBEBE  y.  BEEBB  967 

(174  App.  DlT.  40S) 

BEEBB  ▼.  BEEBBL 

(Supreme  Court,  Appellate  Division,  Second  Department    September  29, 1916.) 

1.  DivoBCE  «=»27(18)— "Cbuel  and  Inhuman  Tbbatment." 

If  a  wife  is  in  the  mental  and  physical  distractions  of  childbirth,  and 
the  husband  confesses  to  her  his  love  for  another  and  his  proposal  to 
cease  their  marital  relations,  and  thereafter  bases  lunacy  proceedings 
on  the  condition  thereby  excited,  he  is  guilty  of  cruel  and  inhuman 
treatment. 

[Ekl.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  |  83;  Dec.  Dig. 
«=>27(18). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Cruelty.] 

2.  Insane  Persons  ^s>26 — ^Finding  of  Insanitt — Conclusiveness — Fraud. 

Where  the  husband  by  his  fraud  and  that  of  physicians  procured  a  com- 
mitment of  the  wife  as  insane,  she  may  attack  it  to  Impugn  his  good 
faith  in  their  subsequent  agreement  for  separation. 

[Ed.  Note.— For  other  cases,  see  Insane  Persons,  Cent  Dig.  ||  35,  36; 
Dec.  Dig.  «=»28.] 

3.  Divorce  «=»130— Fraud — Evidence — Charge  of  Insanitt. 

Evidence  held  to  have  a  tendency  to  show  fraud  of  the  husband  in 
procuring  commitment  of  the  wife  as  insane. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  {{  442-445;  Dec. 
Dig.  ^s»130.] 

4.  DrvoBOB  ^=s>180-~Sepabate  BIaintenance — Cruel  and  Inhuman  Treat- 

ment. 

Evidence  held  not  to  Justify  finding  that  the  husband  was  not  guilty  of 
cruel  and  inhuman  treatment. 

[Ed.  Note. — For  other  cases,  see  Divorce,  CJent  Dig.  {{  442-445 ;  Dec. 
Dig.  «=9l30.] 

5.  Divorce  ^=»49(4) — Sepabation — Condonation — Subsequent  Offenses. 

Where,  after  cruel  and  inhuman  treatment  by  the  husband,  there  was 
cohabitation  for  one  night  only,  and  abandonment  ensued  on  the  next 
day,  the  condonation  ceased,  and  the  original  offense  revived,  with  the 
addition  of  abandonment,  unless  adjusted  by  subsequent  mutual  separa- 
tion  agreement. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  |  174;  Dec.  Dig. 
«=5>49(4).] 

6.  DivoBCB  ^=s>40 — Separate  Maintenance — Effect  of  Agreement. 

Where  the  husband  and  wife  made  a  separation  agreement,  it  sup- 
planted any  remedy  the  wife  had  for  liis  cruel  treatment  and  abandon- 
ment, so  long  as  observed  by  the  husband,  but  on  his  default,  the  wife 
could  rescind,  although,  if  she  elected  to  keep  the  agreement,  she  could 
recover  only  under  its  terms  and  not  otherwise. 

[Ed.  Note.— For  other  cases,  seo  Divorce,  Cent  Dig.  §  161;  Dec.  Dig. 
«=>40.] 

Appeal  from  Special  Term,  Queens  Codnty. 

Action  by  Mary  E.  Beebe  against  Silas  P.  Beebe.  From  portions 
of  the  judgment  rendered,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Hector  M.  Hitchings,  of  New  York  City,  for  appellant 
John  P.  Everett,  of  New  York  City,  for  respondent. 
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THOMAS,  J.  The  parties  were  married  in  1896  and  lived  in  ap- 
parent happiness  until  their  fourth  child  was  born  on  March  14,  1911, 
although  for  some  months  before  that  date  the  wife  was  concerned 
by  defendant's  abstraction,  appearance  of  weariness  or  overwork,  with 
accompanying  indifference  to  her  and  the  children.  Several  weeks 
before  the  birth  of  the  last  child,  named  Shaler,  the  defendant  informed 
the  plaintiff  that  they  would  no  longer  occupy  the  same  room,  and 
that  they  would  have  no  more  children.  He  repeated  the  statement  a 
few  days  after  the  birth  of  Shder.  On  May  6,  1911,  urged  by  plain- 
tiff's questioning,  he  indicated  that  the  cause  of  his  trouble,  if  made 
known  to  plaintiff,  would  provoke  her  censure,  and  on  the  following 
day,  still  importuned,  he  stated  to  plaintiff,  that  he  cared  a  "great  deal 
for  some  one  else,"  who  knew  of  his  disposition  towards  her  and  felt 
similarly  towards  him,  but  he  disclaimed  intimate  relations  between 
them.  On  the  previous  night  the  present  parties  occupied  the  same 
bed  for  the  first  time  since  the  birth  of  the  child.  On  May  10th,  the 
defendant  appeared  distressed  and,  enforced  by  plaintiff,  disclosed 
that  a  physician  thought  that  she  should  go  to  a  sanitarium  for  mental 
treatment,  and  on  the  following  morning.  May  Uth,  the  plaintiff  ac- 
companied defendant  to  the  locality  of  the  depot,  and  on  the  way  the 
defendant  showed  much  emotion.  Whether  it  was  real  or  feigned,  it 
was  moved  by  the  expectation  that  on  that  day  two  physicians  would 
remove  plaintiff  to  the  insane  asylum  at  Amityville,  L.  I.,  by  virtue 
of  an  order  of  the  judge  of  the  County  Court  of  the  County  of  Queens, 
which  was  based  upon  the  petition  of  defendant  and  a  certificate  of 
lunacy,  verified  by  such  physicians.  During  the  afternoon  of  May 
11th,  the  physicians  did  go  to  the  house,  and  she  yielded  to  their  rep- 
resentation that  defendant  had  sent  them,  and,  after  some  half  hour 
for  preparation,  went  with  them  to  the  asylum,  where  she  remained 
until  June  17th,  meantime  receiving  several  visits  from  defendant  and 
exchanging  with  him  letters,  some  of  which  are  returned.  Some  weeks 
before  the  commitment,  defendant  had  suggested  that  plaintiff,  with 
the  daughter  Ruth  and  without  the  infant,  go  to  California  for  a  year, 
but  after  her  removal  to  the  asylum  a  plan  was  made  that  she,  with 
the  baby  and  a  nurse,  should  go  to  her  sister  in  South  Dakota ;  but  the 
defendant  consented  only  upon  the  condition  that  she  should  limit 
her  return  home  to  the  few  days  necessary  for  preparation.  It  is  not 
certain  whether  the  visit  to  the  West  was  proposed  by  defendant,  as 
there  is  evidence  that  plaintiff  had  considered  it,  but  it  is  inferable  that 
she  conceived  it  as  a  means  of  deliverance  from  the  asylum,  and  that 
he  accepted  it  on  the  condition  of  her  divorcing  herself  from  her  home, 
as  he  declared  to  her  that  she  could  not  come  home  or  resume  the 
old  life,  although  during  her  few  nights  thereafter  at  home  they  shared 
the  same  bed.  The  plaintiff  went  West,  but  returned  on  August  11th, 
and  although  the  defendant  was  not  pleased,  he  occupied  the  same 
bed  with  her  on  that  night,  but  on  the  next  day  left  the  house  and  did 
not  thereafter  make  his  home  there,  although  he  came  quite  often  and 
remained  overnight  on  a  few  occasions.  Later,  with  Mr.  Young,  act- 
ing as  lawyer  for  both  of  them,  the  agreement  for  separation  was  ex- 
ecuted under  date  of  December  11,  1911.    It  contemplates:  (1)  That 
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the  parties  shall  live  apart  with  unconstrained  right  of  individual  ac- 
tion; that  the  wife  shall  have  the  exclusive  possession  and  control 
of  the  four  children,  and  of  their  education  until  they  severally  attain 
the  age  of  14  years,  with  opportunity  of  access  to  them  by  the  defend- 
ant; (3)  that  the  defendant  shall  pay  plaintiff  $5,000  per  annum  in 
equal  monthly  payments,  beginning  December  ISth,  during  her  natural 
life  and  her  observance  of  the  agreement,  for  her  maintenance  and 
that  of  the  children,  as  well  as  for  their  education,  and  that  for  the 
expenses  of  the  children  (except  Doris)  at  college  the  defendant  shall, 
upon  the  occasion  arising,  pay  plaintiff  the  additional  sum  of  $1,000 
for  four  years  for  each  child ;  (4)  that  the  plaintiff  shall  have  the  ef- 
fects ''now  in  her  dwelling,^'  except  books,  bookcases,  and  desk,  which 
defendant  had  selected  for  removal ;  (5)  that  defendant  shall  meet  the 
expense  of  extraordinary  medical  treatment  and  insure  his  life  for  $20,- 
000,  or  further  sums,  but  that  the  wife  shall  pay  the  premiums ;  (6) 
that  the  wife  docs  not  release  her  dower.  When  the  present  action 
was  begun,  the  defendant  had  been  somewhat  dilatory  in  making  pay- 
ments, and  was  so  in  arrears  that  the  court  found  due  the  sum  of 
$2,492.  This  action  is  brought:  (1)  For  a  separation  on  account  of 
cruel  and  inhuman  treatment  and  abandonment;  (2)  to  recover  the 
arrears  on  the  contract.  The  court  granted  judgment  only  for  the  ar- 
rears, and  found  that  the  cruel  and  inhuman  treatment  had  not  been 
proven ;  that  if  it  had  been  practiced  it  was  prior  to  the  agreement, 
and  refused  to  find  plaintiff's  conclusion  of  law  that  defendant  was 
guilty  of  cruel  and  inhuman  treatment  in  particulars  named  and  that 
he  abandoned  her. 

[1-8]  The  court  apparently  proceeded  upon  the  ground  that  the 
official  commitment  precluded  a  finding  that  defendant  offended  in 
obtaining  it,  and  that  the  cohabitation  on  August  11th,  upon  her  re- 
turn from  the  West,  and  the  agreement  for  separation,  condoned  the 
offense,  if  committed,  and  the  subsequent  abandonment.  If  the  order 
for  commitment  be  disregarded,  the  proof  is  that  the  plaintiff  was 
rational,  and  that  the  defendant's  action  was  not  taken  in  good  faith. 
This  appears  from  the  following  circumstances:  The  defendant  in 
their  usual  domestic  life  had  left  to  her  the  customary  charge  of  the 
children,  and  in  the  separation  agreement  made  in  the  December,  fol- 
lowing tfie  commitment  to  the  asylum  in  May,  he  consigned  the  pos- 
session, uprearing,  and  education  to  the  plaintiff,  although  in  his  peti- 
tion in  the  lunacy  proceeding  on  May  10th  he  had  stated  that  she  was 
insane,  at  times  violent,  had  requested  him  to  destroy  her  life;  that 
he  was  "fearing  for  the  lives  of  herself  and  children,"  and  had  re- 
ferred to  the  certificate  of  lunacy,  which  stated  that  the  present  at- 
tack began  in  1905,  and  other  matters  which  I  shall  mention.  There 
were  two  physicians  who  attended  her  at  the  asylum.  Dr.  Husik,  who 
saw  her  two  or  three  times  each  day,  could  not,  after  daily  observa- 
tion, discover  any  sjmiptoms  of  insanity,  and  the  defendant  stated  that, 
although  the  other  physician,  Dr.  Wiltsie,  was  in  court,  he  would  not 
call  him.  Several  of  the  plaintiff's  acquaintances  testified  that  she 
was  rational  in  her  conversation,  and  the  nurse,  who  for  six  weeks  at- 
tended upon  the  birth  of  the  last  child,  and  who  saw  her  every  hour 
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in  the  day,  stated  that  she  was  rational,  and  the  servant  who  accom- 
panied plaintiff  on  the  visit  to  the  West  testified  that  her  acts  and 
words  were  rational.  Nor  do  I  find  in  her  testimony,  her  letters,  or 
otherwise,  any  indications  of  mental  disturbance  other  than  would 
flow  from  her  husband's  disclosure  and  commitment  On  the  other 
hand,  the  husband  confessed  his  passion  for  another  woman ;  he  ob- 
tained in  March,  1911,  a  policy  of  insurance  on  his  own  life  for  $7,- 
000,  payable  to  that  woman,  for  which  he  agreed  to  pay  an  annual 
premium  of  $600,  and  canceled  it  in  July,  1913 ;  he  at  least  inconsid- 
erately repeated  his  decision  to  leave  his  wife's  room  and  bed  and 
to  have  no  more  children  following  the  birth  of  the  child ;  he  declared 
to  her  before  and  while  she  was  in  the  asylum  that  she  could  not  come 
home  and  resume  the  old  relations,  and  that  she  would  have  to  live  by 
herself.  He  caused  her  to  be  committed  to  an  insane  asylum  on  ac- 
count of  homicidal  and  suicidal  tendencies  of  long  standing.  And  yet, 
with  such  mad  woman  incarcerated,  he  sought  "to  come  to  some  mutu- 
al understanding" ;  he  trusted  her  to  go  far  away  with  his  child ;  he 
made  an  agreement  with  her,  whereby  he  left  her  and  all  his  children 
— all  the  family  except  himself — exposed  to  the  disaster  her  malady 
might  prompt.  Upon  the  trial  he  was  silent,  and  the  physicians  who 
co-operated  for  her  commitment  were  not  heard.  And  upon  examin- 
ing the  evidence  on  which  the  order  was  based,  and  testing  it  by  the 
present  record,  a  reason  for  the  failure  to  aid  and  advise  the  court 
of  their  view  of  the  case  is  suggested.  The  petition,  certificate  of 
lunacy  and  order  is  dated  May  10,  1911.  The  statute  (section  61, 
art.  3,  of  the  Insanity  Law,  c.  28,  General  Laws,  enacted  by  chapter 
545,  Laws  of  1896)  provides : 

"Such  physicians  shall  jointly  make  a  final  examination  of  the  person 
alleged  to  be  insane  within  ten  days  next  before  the  granting  of  the  order. 
The  date  of  the  certificate  of  lunacy  shaU  be  the  date  of  such  Joint  examina- 
tion." 

One  physician  saw  the  plaintiff  on  May  7th  and  8th,  but  she  had 
not  seen  nor,  before  May  11th,  had  she  conversed  with  the  other  doctor 
since  the  previous  year,  and  the  two  physicians  in  association  did  not 
see  her  at  any  time  prior  to  May  11th,  That  does  not  rest  entirely 
upon  the  testimony  of  the  plaintitt.  The  nurse,  Ackerman,  during  the 
four  days  before  plaintiff  was  removed  to  the  asylum,  saw  one  doctor 
upstairs,  but  did  not  see  the  physicians  together  before  May  11th.  If 
attention  be  given  to  the  history  disclosed  by  the  physicians  to  the 
county  judge,  it  will  be  seen  that  they  testified  that  they  made  a  joint 
examination  of  the  plaintiff  on  May  10,  1911;  that  she  was  insane; 
that  they  formed  their  opinion  upon  facts  required  to  be  personally 
observed,  to  wit,  that  she  inquired  concerning  her  husband's  intimacy 
with  other  women,  confessed  her  insane  jealousy,  stated  that  her  father 
had  died  of  grief,  whereas  he  died  of  insanity,  and  under  the  heading, 
"State  what  the  patient  did  in  presence  of  the  examiners,  and  also 
describe  his  or  her  appearance  and  manner,"  it  was  said : 

"Patient  stood  and  talked  in  suppressed  tones  and  seemed  to  be  laboring  un- 
der excitement  sexaaL    She  has  requested  her  husband  to  kill  her.    She  has 
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concealed  the  means  of  destroying  her  own  and  the  children's  lives,  and  has 
said  that  her  husband  would  be  better  off  if  she  and  the  children  were  dead." 

There  are  other  statements  not  purporting  to  be  within  the  per- 
sonal knowledge  of  the  physician  relating  to  her  depression,  excitabil- 
ity, outbursts  of  violent  temper,  unreasonably  hard  treatment  of  her 
children,  and  neglect  of  their  training  and  the  invariable  subject  of  her 
conversations.  The  certificate  also  advises  the  court,  but  not  on 
personal  knowledge  of  the  physicians,  that  she  had  insane  relatives, 
father,  brother,  and  two  cousins  on  the  mother's  side.  Such  portrayed 
victim  of  a  sexual  passion  so  extreme  as  to  impair  her  reason  and 
endanger  her  children  was,  in  the  following  August,  sent  adrift  by  her 
husband,  burdened  by  all  the  parental  cares  and  duties  save  that  of 
support.  The  plaintiff  says  that  her  father  died  of  cancer,  and,  so 
far  as  the  court  would  permit,  gave  evidence  tending  to  show  that 
the  statements  made  by  the  physicians  were  not  true  in  fact,  and  that 
she  had  not  made  the  statements  ascribed  to  her,  except  to  one  physi- 
cian that  her  "father  was  out  of  his  mind  at  the  time  that  he  died,"  and 
to  defendant,  after  the  revelation  of  the  other  woman : 

"When  he  said  that  to  me,  among  other  things,  I  said  that  I  wished  that 
I  had  died  before  the  baby  was  born.  Then  I  was  afraid  I  might  die.  Now 
I  wished  I  had,  and  that  I  might  never  have  lived  to  hear  it;  why  didn't 
he,  when  he  had  the  chloroform  in  his  hand,  finish  off  the  job." 

If  the  plaintiff  was  insane,  the  husband  banished  her  from  his  pres- 
ence and  personal  care  and  placed  the  children  at  the  hazard  of  her 
frenzy,  and  contracted  with  her  as  if  she  was  in  full  mental  capacity. 
If  she  was  a  woman  in  the  mental  and  physical  distractions  of  child- 
birth, and  he  superadded  his  confession  of  love  for  another,  and  his 
proposed  disposition  of  the  marital  relations,  and  based  his  lunacy  pro- 
ceedings on  the  condition  he  had  excited,  he  was  cruel  and  inhuman. 
But  he  shields  himself  behind  the  order  in  the  lunacy  proceedings. 
That  should  not  be  allowed.  He  contends  that  it  is  a  judgment  estab- 
lishing the  insanity,  and  that  it  cannot  be  attacked  even  to  impugn  the 
good  faith  of  the  defendant,  and  for  this  he  cites  Sporza  v.  German 
Savings  Bank,  192  N.  Y.  8,  84  N.  E.  406,  where  the  commitment  was 
concededly  lawful,  and  People  ex  rel.  Reiblich  v.  Waldo,  162  App. 
Div.  417,  419,  147  N.  Y.  Supp.  286,  where  the  commitment  was  not 
attacked ;  and  it  is  urged  that  the  commencement  of  the  proceedings 
and  conmiitment  to  an  asylum  are  not  grounds  for  a  limited  divorce, 
which  was  not  decided  in  Kuster  v.  Kuster,  37  Misc.  Rep.  136,  74  N. 
Y.  Supp.  853,  although  for  that  cited.  But  the  evidence  tends  to  show 
that  the  lunacy  order  was  obtained  by  defendant's  fraudulent  practice. 
The  physicians  did  not  jointly  examine  the  plaintiff,  and  one  of  them 
had  not  seen  her  during  the  year  1911.  But  such  joint  examination 
is  one  of  the  grounds  of  jurisdiction,  and  a  person  knowingly  omit- 
ting compliance  with  it  cannot  plead  the  protection  of  the  order.  The 
defendant  instituted  the  proceeding,  and  used  the  certificate  of  lunacy 
for  that  purpose.  He,  the  instigator  of  the  proceedings  and  present- 
ing the  certificate,  knew  whether  the  two  physicians  had,  on  May  10th, 
made  a  joint  visit  to  his  house  and  conducted  a  joint  examination  of 
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his  Wife  with  the  result  stated  m  the  certificate,  and  he  must  have 
known  that  his  application  was  false  and  fraudulent.  It,  therefore,  is 
not  unassailable  as  to  him,  whatever  evidence  of  insanity  it  might  other- 
wise be.  I  think,  therefore,  that  the  court  was  not  justified  in  finding 
that  the  defendant  had  not  been  guilty  of  cruel  and  inhuman  treat- 
ment. 

The  cohabitation  on  August  11th,  when  plaintiff  returned  from  the 
West,  if  condoning,  ceased  to  be  such  by  the  abandonment  on  the 
next  day,  for  that  revived  the  offense  and  added  another,  and  the  court 
should  have  found  both,  unless  they  were  adjusted,  at  least  condition- 
ally, by  the  separation  agreement  In  my  judgment,  the  agreement,  • 
so  long  as  defendant  kept  it,  took  the  place  of  any  remedy  the  plain- 
tiff would  otherwise  have  for  cruel  treatment  or  abandonment.  Win- 
ter V.  Winter,  191  N,  Y.  462,  84  N.  E.  382,  16  L.  R.  A.  (N.  S.)  710; 
Hungerford  v.  Hungerford,  161  N.  Y.  550,  56  N.  E.  117;  Galusha  v, 
Galusha,  138  N.  Y,  272,  33  N.  E.  1062;  Johnson  v.  Johnson,  206  N. 
Y.  561,  100  N.  E.  408,  Ann.  Cas.  1914B,  407.  This  case  was  be- 
fore the  court  in  October,  1913,  upon  an  order  awarding  alimony 
and  counsel  fees,  158  App.  Div.  948,  143  N.  Y.  Supp.  1106.  It 
was  the  view  of  this  court  that  a  cause  of  action  for  a  separation 
was  stated,  but,  while  not  deciding  whether  another  cause  of  action 
was  united,  it  was  considered  that  the  separation  agreement,  while  it 
remained  intact,  limited  the  amount  of  the  alimony.  That  conclusion 
was  based  on  the  decision  in  Galusha  v.  Galusha,  supra^  where  the 
offense  that  justified  absolute  divorce  was  after  the  separation  agree- 
ment, while  that  remained  in  force.  The  separation  agreement  exists, 
and  the  plaintiff  seeks  to  enforce  it  and  to  recover  the  arrears.  The 
defendant  was  in  default,  and  the  plaintiff  could  have  rescinded  it, 
but  preferred  to  keep  it  alive,  and  it  is  in  full  force.  But  if  plaintiff 
confirms  it  for  one,  she  must  for  all  purposes.  It  affected  at  least  two 
things :  It  assured  her  all  the  rights  that  could  accrue  from  a  judg- 
ment of  separation;  it  promised  her  means  of  support  for  herself 
and  her  infant  children,  which  takes  the  place  of  alimony.  The  plain- 
tiff now  asks  that  for  the  agreement  for  separation,  which  she  keeps 
in  esse,  there  be  substituted  a  judgment  for  separation,  and  that  tiie  sum 
stipulated  for  her  support  become  alimony  and  enforceable  as  such. 
I  perceive  no  legal  justification  for  such  use  of  the  agreement  for  a 
purpose  for  which  it  was  not  intended.  The  plaintiff  had  her  choice 
of  the  judgment  of  the  court  or  agreement.  She  preferred  the  latter, 
and,  quite  competent  to  contract,  made  an  agreement  that  for  fairness 
is  not  justly  attacked.  While  she  avails  herself  of  her  separation  and 
support  by  agreement,  she  should  not  have  the  same  relief  by  action. 

The  finding  that  the  defendant  has  not  been  guilty  of  cruel  and  in- 
human treatment  should  be  reversed,  and  it  should  be  found  tiiat  he 
was  guilty  of  such  treatment,  which  was  condoned  by  the  cohabitation 
on  August  11,  1911,  revived  by  the  abandonment  on  August  12th  and 
thereafter,  but  composed  by  the  agreement  for  separation.  The  find- 
ings should  be  modified  so  as  to  state  that  the  defendant  was  guilty 
of  cruel  and  inhuman  treatment  and  abandonment,  the  condonation  and 
the  adjustment  thereof  by  agreement.    The  provision  in  the  judgment 
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that  the  defendant  shall  pay  the  amount  due  on  the  agreement  is  open 
to  the  construction  that  payment  thereof  is  ordered,  whereas  the  judg- 
ment should  be  limited  to  the  recovery  thereof.  The  judgment,  modi- 
fied accordingly,  should  be  affirmed,  without  costs. 

JENKS,  P.  J.,  and  CARR,  and  STAPLETON,  JJ.,  concur.    PUT- 
NAM, J.,  not  voting. 


(»7  Msc.  Rep.  33) 

THADDBUS  DAVIDS  CO.  v.  HOFFMAN-LA  ROOHB  CHEMICAL  WORKS. 

(Supreme  Court,  Appellate  Term,  First  Department.    October  6,  1916.) 

1.  CoNTBAOTs  ^s»250 — Construction — ^* 'Contingencies  Beyond  Contbou* 

Wbere  contract  to  fornish  chemicals  provided  tliat  for  "contingencies 
beyond  control"  it  might  be  canceled,  regardless  of  whether  the  parties 
contemplated  that  it  would  arise,  the  European  war  was  such  a  con- 
tingency, and  excused  failure  to  comply. 

[Ed.  Note. — F6r  other  cases,  see  Contracts,  Cent  Dig.  §  1144;  Dec. 
Dig.  ^=9260.] 

2.  CONTBAOTS    «=»250— CONSTBUCnON — QSNEBAL    AND    SPECIAL    TbBM^*'CON- 

TINOBN0IE8  BeTOND  CONTBOL." 

In  contract  to  furnish  chemicals,  permitting  cancellation  in  case  of 
"contingencies  beyond  control,  fire,  strikes,  accidents  to  works  or  stock 
or  change  in  the  tariff,**  the  specific  contingencies  named  do  not  restrict 
the  general  words  "contiiigencies  beyond  control,"  which  include  all 
such  contingencies  not  mentioned. 

[Ed.  Note.—For  other  cases,  see  Contracts,  Cent.  Dig.  f  1144;  Dec. 
Dig.  <^3>250.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Thaddeus  Davids  Company  against  the  Hoffman-La 
Roche  Chemical  Works.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Argued  March  term,  1916,  before  LEHMAN,  PENDLETON,  and 
WHITAKER,  JJ. 

Briesen  &  Schrenk,  of  New  York  City  (Daniel  Day  Walton  and 
Hans  H.  A.  Meyn,  both  of  New  York  City,  of  counsel),  for  appellant. 

Young,  Seacord  &  Ritchie,  of  New  York  City  (C.  Parker  Lattin, 
of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  In  December,  1913,  the  defendant  agreed  to  fur- 
nish to  the  plaintiff  1,120  pounds  of  crystal  carbolic  acid  at  7^  cent^ 
a  pound  during  the  year  1914.  The  contract  was  made  on  a  printed 
form  of  the  defendant,  and  contained  a  clause  that : 

"Contingencies  beyond  your  control,  fire,  strikes,  accidents  to  your  works  or 
to  your  stock  or  change  in  the  tariff  will  allow  you  to  cancel  this  contract  or 
any  part  of  the  same." 

The  plaintiff  ordered  and  received  in  May,  1914,  one  drum  of  280 
pounds,  and  in  November,  1914,  the  defendant  ordered  a  second  drum 
of  280  pounds,  but  received  only  100  pounds.    On  January  21,  1915, 
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the  defendant  refused  to  make  any  further  deliveries,  and  attempted 
to  cancel  the  contract  under  the  clause  hereinbefore  set  forth.  It  was 
shown  at  the  trial  that  the  defendant  was  accustomed  to  receive  goods 
of  the  character  in  question  from  abroad,  and  there  can  be  no  doubt 
that  the  plaintiff  understood  that  the  goods  called  for  by  the  contract 
were  made  and  imported  from  abroad.  It  further  appears  that  in 
August,  1914,  owing  to  the  existence  of  a  state  of  war  between 
Germany  and  England  and  her  allies,  an  embargo  was  placed  upon 
the  exportation  of  these  goods  from  Germany,  and  thereafter  the  de- 
fendant could  import  no  further  goods  of  the  character  called  for 
by  the  contract.  The  defendant  claims  now  that  this  condition  consti- 
tutes a  contingency  beyond  its  control  within  the  meaning  of  the  con- 
tract. The  learned  trial  justice  has  overruled  this  contention,  and 
apparently  has  held  that  these  words  as  used  in  the  contract  are  so 
limited  by  the  following  words  that  they  do  not  cover  conditions  aris- 
ing from  acts  of  belligerent  foreign  countries. 

[1]  If  the  words  "contingencies  beyond  your  control"  stood  alone 
there  could  be  little,  if  any,  doubt,  that  they  covered  the  conditions 
arising  from  the  state  of  war  beginning  on  August  1,  1914.  It  is  true 
that  probably  these  parties  did  not  contemplate  the  probability  or 
possibility  of  a  world  war  arising  which  would  interfere  with  the 
importation  of  the  products  of  foreign  nations,  but  the  question  in 
this  case  is  not,  what  contingencies  did  the  parties  contemplate  might 
arise,  but  what  meaning  did  they  intend  to  give  to  the  words  "con- 
tingencies beyond  your  control,"  and,  if  these  words  stood  alone,  they 
would  cover  all  contingencies  arising  thereafter  beyond  the  defend- 
ant's control  which  became  the  proximate  cause  of  the  inability  of 
the  defendant  to  comply  with  its  contract. 

[2]  Undoubtedly  it  is  a  well-established  canon  of  construction  that 
general  expressions  will  be  restricted  by  particular  descriptions  or 
additions  following  them.  Like  other  canons  of  construction,  how- 
ever, this  rule  is  applied  to  determine  the  intent  of  the  parties,  and 
not  to  thwart  such  intent.  When  applied,  it  does  not  destroy  entirely 
the  force  of  the  general  words,  but  it  limits  the  force  of  the  general 
words  so  that  it  covers  only  the  general  class  in  which  the  particular 
words  fall.  This  rule,  however,  has,  I  think,  no  application  to  the 
contract  under  consideration.  The  particular  words  are,  "fire,  strikes^ 
accidents  to  our  works  or  to  our  stocks  or  changes  in  tariff,"  and  I 
do  not  think  that  these  contingencies  represent  any  particular  class  or 
character  to  which  the  original  and  inclusive  term  can  be  restricted 
without  doing  violence  to  the  evident  intent  of  the  parties.  They  are 
rather  instances  of  contingencies  which  the  parties  evidently  contem- 
plated might  occur  which  would  make  performance  of  the  contract 
impossible  or  inequitable,  and  I  can  find  no  evidence  from  the  use 
of  these  terms  that  the  parties  ever  intended  to  restrict  the  words  "con- 
tingencies beyond  your  control"  to  these  particular  instances.  On 
the  contrary,  I  think  that  the  intent  of  the  parties  is  clear  that  the 
defendant  should  have  a  right  to  cancel  its  contract  whenever  con- 
tingencies beyond  its  control  occurred  by  which  the  defendant's  posi- 
tion was  so  changed  that  performance  of  the  contract  would,  clearly 
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put  a  burden  upon  the  defendant  greater  than  the  parties  contemplated 
when  the  contract  was  made.  It  follows  that  the  judgment  should 
be  reversed,  with  $30  costs,  and  the  complaint  dismissed,  with  costs. 
All  concur. 

WHITAKER,  J.  (concurring).  The  facts  and  questions  at  issue 
have  been  clearly  stated  by  my  learned  Associates.  The  only  question 
to  be  determined  is  the  construction  of  the  contract  sued  upon. 

The  primary  and  universal  rule  governing  the  construction  of  con- 
tracts is  that  the  intention  of  the  parties,  when  ascertained,  shall  gov- 
ern. All  other  rules  of  construction  are  subsidiary,  and  have  been 
evolved  by  the  courts  for  the  purpose  of  ascertaining  and  giving  force 
to,  and  not  defeating,  this  intention. 

I  think  the  use  of  the  phrase  "contingencies  beyond  your  control" 
was  intended  to  cover  all  causes  which  no  care,  foresight,  or  acts 
of  the  defendant  could  have  controlled  or  prevented.  The  mere  inclu- 
sion of  contingencies  which  were  potentially  within  the  power  of  the 
<iefendant  to  prevent,  such  as  fire,  strikes,  etc.,  was  not  intended  by 
the  parties  to  limit  and  confine  the  uncontrollable  contingencies  simply 
to  a  change  in  the  tariff.  The  intention  of  the  parties,  in  my  opinion, 
IS  disclosed  upon  the  contract  itself,  and  was  that  any  contingency  which 
was  concededly  beyond  the  control  of  the  appellant,  and  which  made 
-it  impossible  for  it  to  perform  the  contract,  gave  it  the  right  of  can- 
•cellation. 

The  judgment  should  be  reversed. 


O'BRIEN  V.  CLEMENT. 

(Supreme  Court,  Special  Term,  Erie  County.    October  1,  1916.) 

1.  Pbincipal  and  Agent  ^=»143(2),  145(2) — ^Undisclosed  Principal — ^Who 
UAT  Sub. 

As  a  general  rule,  wher^  an  Instrument  under  seal  does  not  disclose 
the  principal,  no  person  can  sue  or  be  sued  to  enforce  its  covenants  save 
the  named  parties. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §{  503, 
514,  516 ;   Dec.  Dig.  <&»143(2),  145(2).] 

1L  Landlord  and  Tenant  ^=»116(5) — Tenancy  fbom  Month  to  Month — ^Va- 
cation OF  Premises — Notice. 

Assuming  that  a  tenant,  by  notice  to  the  landlord  that  the  lease  was 
void,  became  a  tenant  from  month  to  month,  he  then  was  required  to 
give  a  month's  notice  of  intention  to  quit. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
396,  397;    Dec.  Dig.  <S=»11C(5).] 

5.  Landlord  and  Tenant  ^s»116(6) — ^Tbnanot  from  Montr  to  Month — ^Va- 
cation OF  PRE2CISBS — ^Notice. 

A  tenant  from  month  to  month  could  not,  after  giving  notice  of  in- 
tention to  quit  on  one  date,  occupy  for  several  months  thereafter  and 
claim  the  notice  valid  on  his  then  quitting  the  premises,  nor  by  such 
notice  escape  liability  for  rent. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |S 
306,  397;   Dec.  Dig.  «=»116(5).] 
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4.  Pbinoipal  and  Aoknt  ^s»148(2)— IjZABilitt  Fob  Rbht— Attobrmekt. 

Although  the  landlord  was  not  disclosed  In  the  lease,  where  the  tenant 
later  wrote  him,  declaring  the  lease  void,  and  giving  notice  of  Intention 
to  quit,  but  then  paid  several  months'  rent  to  him  before  quitting  without 
further  notice,  the  tenant  was  liable  for  a  month's  rent,  on  the  ground 
that  he  had  attorned  to  the  landlord. 

[Ed.  Note.-— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  ||  003, 
506,  607,  511,  512;  Dec.  Dig.  <3=»143(2).] 

Appeal  from  City  Court  of  Buffalo, 

Action  by  Clara  K.  O'Brien  against  Marcus  B.  Clement  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed 

William  B.  Frye,  of  Buffalo,  for  appellant. 
Joseph  T.  Wilson,  of  Buffalo,  for  respondent 

WHEELER,  J.  The  action  was  brought  to  recover  a  month's  rent 
of  certain  premises,  alleged  to  be  due  and  owing  by  virtue  of  a  cer- 
tain lease,  dated  June  22,  1915.  The  complaint  set  forth  the  lease,  and 
alleges  the  plaintiff  let  said  premises  to  the  defendant  for  the  term 
of  4  years  and  10  months  from  the  1st  day  of  July,  1915.  The  an- 
swer allies  that  on  said  22d  day  of  June,  1915,  the  defendant  entered 
into  an  agreement  under  seal  with  W.  S.  O'Brien,  agent,  wherein  said 
W.  S.  O'Brien  let  said  premises  for  said  term;  tlwt  at  the  time  of 
executing  said  lease  the  defendant  did  not  know  the  plaintiff  was  the 
owner  of  the  premises  leased,  and  that  the  said  W.  S.  O'Brien  had 
no  authority  to  make  said  lease;  and  that  the  defendant,  during  all 
the  time  he  occupied  said  premises,  was  a  tenant  from  month  to  month. 
The  defendant  further  alleges  that  prior  to  the  1st  day  of  March, 
1916,  he  duly  notified  the  said  plaintiff  of  his  intention  to  quit  and 
vacate  said  premises,  and  did  quit  and  surrender  possession  thereof  to 
said  plaintiff  prior  thereto.  No  testimony  was  given  upon  the  trial 
in  the  court  below  but  it  was  stipulated  by  counsel  that  the  plaintiff 
was  the  owner  of  the  property  in  question  at  the  time  of  making  the 
lease ;  that  W.  S.  O'Brien,  who  signed  t]^  lease  as  agent,  was  in  fact 
the  agent  of  the  plaintiff ;  that  the  defendant  entered  into  possession 
of  the  premises,  and  remained  a  tenant  of  the  same  until  the  29th  of 
February,  1916,  paying  rent  therefor,  and  vacated  the  premises  on 
March  1,  1916;  and  that  the  premises  remained  vacant  during  the 
month  of  March.  It  was  further  stipulated  that  more  than  a  month 
prior  to  the  1st  of  March,  1916,  the  defendant  served  upon  the  plain- 
tiff the  following  written  notice : 

"To  Miss  Clara  K.  O'Brien: 

"You  are  hereby  notified  that  the  undersigned  will  vacate  the  premises  No. 
357  Grant  street,  in  the  city  of  Buffalo,  Erie  county,  N.  Y.,  now  occupied  by 
him  under  a  tenancy  from  month  to  month  (the  alleged  lease  therefor  dated 
June  22,  1915,  made  by  W.  S.  O'Brien,  agent,  being  void)  on  the  31st  day  of 
December,  1915,  at  which  time  he  wiU  surrender  possession  thereof  to  you. 

"Dated,  November  29th,  1915. 

"[Signed]    Bi.  B.  Clements,  Tenant" 

The  lease  in  question  was  introduced  in  evidence,  and  is  signed  by 
the  said  "W.  S.  O'Brien,  Agent,"  and  purports  to  be  an  agreement  of 

t=:»For  other  casei  see  tame  topio  ft  K£Y-NUMBER  in  aU  Key-Nombered  DIvshU  ft  Indent 
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lease  between  him  as  agent  and  the  defendant,  and  contains  no  refer- 
ence anywhere  in  its  body  or  recitals  showing  for  whom  he  was  acting 
as  agent,  or  who  was  the  actual  owner  of  the  property  leased. 

[1]  The  sole  objection  raised  on  this  appeal  is  to  the  right  of  the 
plaintiflF  to  sue  and  recover ;  it  being  contended  that  where  an  instru- 
ment is  executed  under  seal  and  the  principal  for  whom  the  agent  acted 
is  not  disclosed  or  mentioned,  no  person  can  sue  or  be  sued  to  enforce 
its  covenants  except  those  named  as  parties  thereto.  There  is  no  doubt 
such  is  the  general  rule  of  law.  Henricus  v.  Englert,  137  N.  Y.  488, 
33  N.  E.  550;  Kiersted  v.  O.  &  A.  R.  R.  Co.,  69  N.  Y.  345,  25  Am. 
Rep.  199;  Briggs  v.  Partridge,  64  N.  Y.  357,  21  Am.  Rep.  617. 

Nevertheless,  the  plaintiff  contends  that  the  defendant  recognized 
the  plaintiff  as  the  real  party  in  interest,  dealt  with  her  as  such,  and 
that  under  the  circumstances  of  the  case  she  is  entitled  to  recover. 
The  court  below  evidently  took  this  view,  and  rendered  judgment  in 
favor  of  the  plaintiff. 

It  will  be  noted  that  the  defendant,  in  the  written  notice  served  on 
the  plainilff,  refers  to  the  lease  in  question,  claims  it  to  be  void,  as- 
serts that  he  occupied  as  tenant  from  month  to  month,  and  gives  notice 
of  his  intention  to  vacate  on  the  31st  day  of  December,  1915.  This 
intention  was  not,  in  fact,  followed  out,  for  it  appears  by  tfie  stipula- 
tion of  the  parties  that  the  defendant,  notwithstanding  the  notice,  con- 
tinued to  occupy  the  premises  all  the  months  of  January  and  February, 
1916. 

[2]  Assuming  the  defendant's  contention  is  correct  that  he  in  law 
became  a  tenant  from  month  to  month,  he  then  was  required  by  law 
to  give  a  month's  notice  of  his  intention  to  quit.  Geiger  v.  Braun, 
6  Daly,  506;  Ludington  v.  Garlock,  9  N.  Y.  Supp.  24;  Adams  v.  City 
of  Cohoes,  127  N.  Y.  184,  28  N.  E.  25. 

[3]  We  do  not  think  the  notice  riven  could  avail  to  terminate  his 
tenancy  on  March  1,  1916.  When  the  tenant,  notwithstanding  the  no- 
tice, dated  November  29th,  of  his  intention  to  vacate  on  December 
31st,  continued  to  occupy  the  premises  and  pay  rent  for  the  months 
of  January  and  February,  he  in  effect  abandoned  any  right  he  had  to 
terminate  his  tenancy,  and  continued  his  occupancy  as  tenant  from 
month  to  month,  and  could  not  thereafter  relieve  himself  from  the 
obligations  to  pay  rent  without  giving  a  new  and  further  notice  to  termi- 
nate his  tenancy. 

We  think  it  goes  without  argument  that  a  tenant  holding  from 
month  to  month  cannot  serve  notice  to  quit  at  a  given  time,  and  then 
claim  the  benefit  of  such  a  notice  to  vacate  at  any  future  date  how- 
ever remote.  That  would  defeat  the  very  purpose  of  the  rule  requir- 
ing notice.  If  the  landlord  had  undertaken  to  oust  the  tenant  on  her 
part  without  the  month's  notice  to  terminate  the  tenancy,  want  of 
such  notice  would  have  been  a  perfect  defense  to  proceedings  to  oust 
the  defendant.  A  reciprocal  obligation  rested  on  the  tenant  to  give  the 
month's  notice.  Adams  v.  City  of  Cohoes,  127  N.  Y.  184,  28  N.  E. 
25;  Hall  v.  Wadsworth,  28  Vt.  410. 

[4]  For  these  reasons,  we  think  the  court  below  was  right  in  hold- 
ing the  defendant  liable  for  the  month's  rent.  We  think,  too,  he  be- 
160N.Y.S.— 02 
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came  liable  on  the  ground  that  he  had  attorned  to  and  recognized  the 
plaintiff  as  the  owner  of  the  premises  leased,  and  the  principal  for 
whom  W,  S.  O'Brien  acted  as  agent.  While  there  is  no  express  stip- 
ulation to  the  effect  that  the  rent  reserved  was  paid  to  the  plaintiff 
instead  of  to  W.  S.  O'Brien,  agent,  that,  perhaps,  is  the  fair  infer- 
ence to  be  drawn  from  the  conceded  facts.  Anyway,  it  appears  the 
defendant  dealt  with  the  plaintiff  as  principal  and  the  real  party  in 
interest,  and  served  the  written  notice  on  her  as  such. 

In  Anderson  v.  Conner,  43  Misc.  Rep.  384,  87  N.  Y.  Supp.  449, 
it  was  held  that  while  the  landlord  cannot  show  that  a  lease  executed 
under  seal  by  his  agent  in  his  own  name,  accompanied  by  the  designa- 
tion "agent"  was  in  fact  executed  in  behalf  of  the  landlord,  yet  where 
the  landlord  thereafter  recognizes  the  leasee  as  his  tenant,  he  ratifies 
and  accepts  the  lease,  and  "when  thus  ratified  it  would  become  valid 
for  every  purpose."  This  opinion  was  adopted  in  the  case  of  United 
Realty  &  Mortgage  Co.  v.  Stoothoff,  133  App.  Div.  245,  117  N.  Y. 
Supp,  483,  and  cited  with  approval  in  Ivy  Courts  Realty  Co.  v.  Barker, 
71  Misc  Rep.  462,  128  N.  Y.  Supp.  715.  • 

We  think  the  conceded  facts  here  show  a  full  and  complete  recogni- 
tion and  ratification  by  both  parties  to  this  action  of  the  acts  and  agency 
of  W.  S.  O'Brien,  an  attornment  by  the  tenant  to  the  plaintiff  as  the 
owner,  and  that  it  was  then  too  late  for  the  defendant  to  insist  that 
the  agent,  and  not  the  principal,  could  only  recover. 

These  views  lead  to  an  affirmance  of  the  judgment 

So  ordered. 


(174  App.  Dlv.  122) 

GATNOR  v.  VnXAGB  OF  PORT  CHESTER. 

(Supreme  Court,  Appellate  Division,  Second  Department    September  29,  1910.) 

1.  Pleading  ^=»216(1) — ^Demubbbb— Scope  of  Inquibt — Foreign  Mattess. 

In  an  action  against  a  village  for  compensation  for  work  performed  un- 
der a  contract  to  audit  its  receipt  of  taxes  and  assessments,  to  abstract 
all  unpaid  items,  calculate  the  interest  charges  and  penalties  thereon, 
and  to  install  an  effective  system  of  accounting,  in  consideration  of  a 
certain  sum,  with  a  cause  of  action  for  the  reasonable  value  of  the  serv- 
ices performed,  and  for  the  reasonable  value  of  additional  work,  etc.,  to 
which  the  defendant  demurred,  refusal  to  consider  an  adjudication  in  a 
taxpayer's  action  against  the  plaintiff  and  the  defendant  village  to  re- 
strain payment  under  the  contract  that  the  contract  was  void  was  proper, 
since  it  would  have  imported  foreign  matter  into  the  record  before  him. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §{  635,  636,  539; 
Dec.  Dig.  <g=>216(l).] 

2.  Statutes  ^=>109 — Constitutionai.  Pkovisions — ^Titub  and  "Subject." 

Under  Const  art  3,  §  16,  providing  that  no  private  or  local  bill  shall 
embrace  more  than  one  subject  which  shall  be  expressed  in  the  title,  the 
title  need  not  be  an  abstract  of  the  act  disclose  its  details,  or  declare 
the  modes  of  procedure  by  which  the  act  is  to  be  carried  Into  effect;  as 
the  subject  of  an  act  is  that  concerning  which  It  is  enacted,  and  not  the 
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substance  of  the  act  Itself;  and  it  is  soffldent  if  tbe  title  fairly  and  rea- 
sonably discloses  what  the  legislation  concerns  and  indicates  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Gent  Dig.  ff  136-189;  De(;. 
Dig.  «&»109. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series,. 
Subject] 

3.  Statutes  «=>120(3)— Title  and  SuBjrflor— CtoNSTiTunowAL  Provisions— 

Municipal  Cobporations. 

Laws  1911,  c.  513,  entitled  "An  act  to  legalize  the  acts  and  proceedings 
of  the  board  of  trustees  of  the  village  of  Port  Chester  in  contracting  for 
and  authorizing  the  determination  of  the  amount  of  unpaid  taxes  and 
assessments,  and  the  establishment  of  an  approved  method  of  accounting, 
and  legalizing  the  services  performed  thereunder,  and  authorize  the  board 
of  trustees  to  make  payment  therefor,  and  an  action  to  determine  such 
amount,"  and  in  the  body  thereof ,  authorizing  a  recovery  for  loss  sus- 
tained by  the  plaintiff  from  delay  due  to  the  failure  of  the  board  of  trus- 
tees to  obtain  access  for  him  to  books  in  the  tax  receiver's  office,  and  re- 
covery for  extra  work  directed  by  the  president  of  the  board  of  trustees, 
was  beyond  the  title,  which  was  narrowed  to  cover  compensation  for 
services,  the  words  "or  in  connection  therewith"  referring  to  work  done 
in  connection  with  the  contract  by  direction  of  the  board  of  trustees,  and 
hence  violated  Const  art  3,  |  16,  declaring  that  no  private  or  local  bill 
shall  embrace  more  than  one  subject  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  171;  Dec.  Dig. 
<e=5>120(3).] 

4.  Statutes  ^=s>64(10) — Partial  Invauditt— Effect. 

Such  invalid  provisions  were  so  unrelated  to  the  title  and  to  the  other 
parts  of  the  body  of  the  act  that  the  valid  portions  might  be  retained. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  {  58;  Dec  Dig. 
<5=>64(10).] 

5.  Municipal  Corporatio2«8  ^=>221 — Contracts — ^Validating  Act— Power 

OF  Legislature. 

Laws  1911,  c.  613,  validating  the  proceedings  of  a  village  in  contracting 
for  the  determination  of  the  amount  of  unpaid  taxes  and  assessments,  and 
for  the  establishing  of  an  approved  method  of  accounting,  and  legalizing 
the  services  performed  under  such  contract  or  in  connection  therewith,  and 
authorizing  the  board  of  trustees  to  make  payment  therefor  and  the  main- 
tenance of  an  action  to  determine  the  amount,  was  within  the  legislative 
power,  since  as  the  Legislature  might  have  enabled  it,  it  could  confirm  it, 
eren  if  the  village  had  no  power  to  make  it 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
644;  Dec.  Dig.  <8=»22f7.] 

6.  Municipal  Corporations   ^=>227 — Contracts — Validating   Act — Power 

OF  Court. 

In  such  case,  and  after  the  validating  act,  the  court  was  left  with 
power  to  hear  and  determine  the  question  of  the  fulfillment  of  the  con- 
tract and  the  compensation  therefor. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
644;  Dec  Dig.  €=»227.] 

7.  Statutes  ^=:»21 — ^Enaotment— Two-Thirds  Vot* — Constitutional  Peovi- 

SION8. 

Such  act  was  not  void  because  neither  it  nor  the  statute  book  showed 
that  it  was  passed  by  a  two-thirds  vote,  as  Const,  art  3,  §  20,  requiring  the 
assent  of  two-thirds  of  the  members  of  each  branch  of  the  Legislature  to 
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every  bill  appropriating  pabllc  money  or  property  for  local  or  prlTate4>ur- 
poses,  had  no  application. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Gent  Diff.  K  lS-27;  Dec.  Dig. 
<©=»21.] 

8.  Municipal  Gobpobations  «=»871— Iwdebtedwbss— CoNarTTtmoNAL  Provi- 
sions— "Gift." 

Such  act  did  not  violate  Gonst  art  8,  |  10,  providing  that  no  village 
shall  give  any  money  or  property  or  loan  its  money  or  credit  to  or  in  aid 
of  any  individual,  or  incur  any  indebtedness  except  for  village  purposes, 
since  the  plaintiff  rendered  valuable  services  under  the  contract  of  which 
the  defendant  village  had  availed  itself,  and  since,  under  the  validating 
act  the  plaintiff,  if  he  recovered,  would  not  receive  a  "gift,"  but  some- 
thing due  him. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Gorporations,  Gent  Dig.  f 
1817;   Dec.  Dig.  <S=»871. 

For  other  definitions,  see  Words  and  Phrases.  First  and  Second  Series, 
Giftl 

Appeal  from  Special  Term,  Kings  County, 

Action  by  Philip  B.  Gaynor  against  the  Village  of  Port  Chester. 
From  an  order  overruling  its  demurrer  to  the  complaint,  defendant  ap- 
peals.   Order  modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Arthur  R.  Wilcox,  of  Port  Chester  (De  Witt  H.  Lyon,  of  Port 
Chester,  on  the  brief),  for  appellant. 

Edward  Hamilton  Daly,  of  New  York  City  (Joseph  F.  Daly,  of  New 
York  City,  of  counsel),  for  respondent. 

THOMAS,  J.  The  questions  arise  on  demurrer  to  the  complaint. 
In  June,  1909,  pursuant  to  a  resolution  of  its  board  of  trustees,  the 
president  of  the  defendant  village  executed  in  its  name  a  contract  with 
plaintiff,  whereby  the  latter  agreed:  (1)  To  make  an  audit  of  the  re- 
ceipt of  all  taxes  and  assessments  in  such  village  between  named 
dates ;  (2)  to  abstract  in  book  form  all  unpaid  items  thereof  from  1881 ; 
(3)  to  calculate  the  interest,  charges,  and  penalties  on  each  unpaid  item 
from  May  1,  1896,  to  May  1,  1909;  and  (4)  to  devise  and  to  install 
an  effective  system  of  accounting  for  all  the  various  departments  of 
the  village,  and  to  complete  the  work  by  October  1,  1909,  in  considera- 
tion of  the  sum  of  $6,000  to  be  paid  by  the  defendant.  The  plaintiff, 
as  alleged,  duly  performed  the  contract  within  the  time  fixed,  or  an 
extension  of  it,  and  the  board  of  trustees  on  defendant's  behalf  ac- 
cepted the  abstract,  and  also  the  audit  and  accounting  system,  and  the 
audit  and  abstract  have  since  been  used  by  defendant.  On  June  28, 
1911,  the  Legislature  passed  "An  act"  (chapter  513  of  the  Laws  of 
1911)  for  the  purpose  of  validating  the  contract,  as  well  as  for  other 
purposes.  Judgment  for  the  compensation  fixed  by  the  contract  is 
asked.  The  plaintiff  in  another  cause  of  action  would  recover  the 
reasonable  value  of  the  services  rendered  pursuant  to  the  contract. 
For  a  second  cause  of  action,  the  complaint  in  addition  states  that  the 
defendant  agreed  to  place  at  plaintiff's  disposal  all  existing  records 
of  the  defendant,  but  failed  to  do  so  in  named  particulars,  which  de- 
layed plaintiff  in  the  ccwnpletion  of  his  work  to  his  damage  in  the  sum 
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of  $600.  For  a  third  cause  of  action  plaintiff  seeks  to  recover  the  sum 
of  $550  as  the  reasonable  value  of  additional  work  performed  at  de- 
fendant's request  between  June  28  and  November  22,  1909,  in  calculat- 
ing interest  and  penalties  upon  each  unpaid  item  of  said  taxes  and  as- 
sessments from  1881  to  May  1,  1896,  which  work  was  accepted  by 
the  trustees  and  has  since  been  used  by  the  defendant.  The  defend- 
ant demurred  to  each  cause  of  action  upon  the  ground  that  the  facts 
stated  are  insufficient. 

[1-3]  The  appellant  asks  the  court  to  consider,  as  precluding  re- 
covery herein,  the  adjudication  of  this  court  in  an  action  by  Wake- 
field, a  taxpayer  of  the  defendant,  against  the  defendant  and  the  pres- 
ent plaintiff,  to  restrain  payment  under  the  contract,  wherein,  as  as- 
serted, it  was  decided  (Wakefield  v.  Gaynor,  144  App.  Div.  905,  128 
N.  Y.  Supp.  1149,  affirming  the  trial  court,  Wakefield  v.  Brophy,  67 
Misc.  Rep.  298,  122  N.  Y.  Supp.  632)  that  the  contract  was  illegal 
and  void  and  not  made  for  a  proper  village  purpose,  which,  after  the 
passage  of  the  act  of  the  Legislature  above  mentioned,  was  affirmed 
bjr  the  Court  of  Appeals  (Wakefield  v.  Gaynor,  207  N.  Y.  772,  101  N. 
E.  1125).  This  court  should  not  be  set  in  motion  to  recall  records  in 
a  former  action,  and  to  incorporate  herein  some  findings  of  fact  and 
conclusions  of  law.  The  defendant  could  have  awaited  the  introduc- 
tion of  such  matter  on  the  trial,  but  preferred  to  stand  upori  the  de- 
murrer. The  learned  justice  at  Special  Term  was  quite  right  in  de- 
clining to  import  foreign  matter  into  the  record  before  him.  I  note, 
however,  that  in  the  Wakefield  Case  no  opinion  was  written  save  at 
Special  Term,  where  the  learned  justice  based  his  conclusion  solely 
upon  the  lack  of  power  of  the  trustees  to  make  the  contract.  Never- 
theless, this  court  must  consider  whether  the  act  of  the  Legislature  was 
invalid:  (1)  On  account  of  defective  title;  (2)  for  lack  of  legislative 
power  to  validate  what  the  court  must  otherwise  adjudge  void;  (3) 
for  other  reasons  specified.    The  title  is : 

An  act  (1)  to  legalize  the  acts  and  proceedings  of  the  board  of  trustees  of 
the  village  of  Port  Chester  In  contracting  for  and  authorizing  (a)  the  de- 
termination of  the  amount  of  unpaid  taxes  and  assessments  and  (b)  for 
establishing  and  putting  into  effect  improved  methods  of  accounting  for  such 
Tillage,  (2)  to  legalize  the  services  performed  under  such  contract  or  in  con- 
nection therewith,  (3)  to  authorize  the  board  of  trustees  to  make  payment 
therefor  if  able  to  agree  upon  the  amount  due,  (4)  and,  otherwise,  to  authorize 
the  maintenance  of  an  action  to  determine  such  amount 

Consider  the  body  of  the  act. 

(1)  All  the  acts  and  proceedings  of  the  board  of  trustees  are  legalized 
in  awarding  a  contract  to  Gaynor :  (a)  For  auditing  the  books  and  ac- 
counts of  such  village  for  the  purpose  of  disclosing  the  unpaid  taxes 
and  assessments ;  and  (b)  for  improving  the  method  of  accounting  pur- 
suant to  the  resolution,  etc. 

(2)  The  execution  of  the  contract  of  June  28,  1909,  is  legalized,  and 
the  amount  of  compensation  as  fixed  by  such  contract  is  declared  a 
legal  and  binding  obligation  of  the  village. 

(3)  Reasonable  compensation  for  additional  work  in  calculating  in- 
terest and  penalties  as  directed  by  the  president  of  the  bcMird  of  trus- 
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tees  and  the  corporation  counsel  are  declared  legal  and  binding  obliga- 
tions of  the  village. 

(4)  Loss  sustained  by  plaintiff  by  reason  of  delay  caused  by  failure 
of  the  board  to  obtain  access  for  him  to  books  in  tax  receiver's  office 
is  declared  legal  and  binding  obligation  of  village. 

(5)  The  board  of  trustees  is  authorized  to  agree  with  plaintiff  upon 
amount  of  compensation  to  be  paid  for  additional  work  and  for  loss 
sustained. 

(6)  Compensation  fixed  by  the  contract  and  for  additional  work  and 
loss  shall  be  paid  out  of  available  funds  of  the  village,  or  raised  and 
paid  by  tax  levy. 

(7)  Plaintiff,  in  case  of  disagreement  with  trustees  or  refusal  by 
them  to  pay  amoimt  of  contract  and  interest,  may  institute  and  Main- 
tain action  against  the  village  to  recover  compensation  agreed  by  terms 
of  contract,  or  the  fair  value  of  the  work,  labor,  and  services  rendered 
and  materials  furnished,  and  reasonable  compensation  for  additional 
work  and  loss  sustained,  with  interest,  as  provided  by  section  1. 

(8)  Board  shall  levy  tax  to  pay  judgment. 

It  appears  that  the  plaintiff  is  authorized  to  recover  compensation 
fixed  by  the  contract  for  the  work  it  contemplates  or  the  reasonable 
value  in  lieu  thereof ;  also  the  value  of  extra  labor  done  by  direction 
of  the  president  of  the  village  and  the  corporation  counsel,  concern- 
ing which  no  cause  of  action  purports  to  be  stated,  and  also  damages 
for  delay  caused  him  by  the  board  of  trustees.  It  does  not  appear 
in  the  act  that  it  was  the  duty  of  the  trustees  to  furnish  such  oppor- 
tunity, although  in  the  complaint  it  is  alleged  that  they  so  agreed  in 
the  contract.  I  find  nothing  in  the  title  that  indicates  legislation  au- 
thorizing recovery  of  damages  for  such  delinquency  on  the  part  of 
the  trustees.  The  title  of  the  act  relates  to  services  done  under  the 
employment  of  the  trustees  or  in  connection  therewith,  and  not  to 
losses  sustained  by  a  breach  of  the  contract  on  the  part  of  the  trustees 
in  failing  to  furnish  access  to  books.  The  provisions  authorizing  re- 
covery for  extra  work  directed  by  the  president  of  the  board  of  trustees 
and  the  corporation  counsel  are  not  remotely  suggested  in  the  title, 
nor  are  they  cognate  to  anything  in  it,  unless  it  be  the  words  "or  in 
connection  therewith."  But  I  interpret  such  words  to  refer  to  work 
done  in  connection  with  the  contract  by  direction  of  the  board  of  trus- 
tees as  alleged  in  the  complaint,  whether  communicated  through  the 
president  and  corporation  counsel  or  otherwise.  The  Constitution 
(articles,  §  16)  is: 

"No  private  or  local  bill  •  •  •  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title." 

In  Devlin  v.  Mayor,  63  N.  Y.  9,  20,  it  is  said : 

"This  provision  of  the  fundamental  law  has  been  commended  as  an  efficient 
and  necessary  preventive  of  the  combination  of  different  interests  to  enact 
a  single  law  embracing  several  distinct  matters  of  a  local  or  private  character, 
and  to  secure  an  intelligible  and  fair  statement  of  the  purposes  and  objects 
of  a  proposed  law  that  both  legislators  and  the  pubUc  may  understand  and 
know  the  subject-matter  of,  and  the  general  object  to  be  effected  by,  pro- 
posed legislation.  If  the  act  and  the  title  are  so  framed  in  relation  to  each 
other,  and  the  objects  expressed  or  Indicated  by  the  one  and  enacted  by  the 
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other,  as  fairly  to  give  effect  to  this  provision  and  prevent  the  evils  in  the 
mind  of  its  framers,  and  Intended  to  be  remedied,  the  act  will  not  be  held 
invalid.  It  has  repeatedly  been  said  by  different  Judges,  and  effect  given  to 
the  declaration  by  the  Judgment  of  this  court,  tiiat  the  title  need  not  be 
an  abstract  of  the  act,  disclose  its  details,  or  declare  the  machinery  or  modes 
of  procedure  by  which  the  act  is  to  be  carried  into  effect,  and  its  object  ac- 
complished. The  subject  of  an  act  is  that  concerning  which  it  is  enacted,  and 
not  the  substance  of  the  act  itself.  The  subject  of  an  agreement  is  the  thing 
which  is  the  object  of  the  agreement,  as  the  subject  of  a  discussion  before, 
or  enactment  by,  the  Legislature  is  the  thing  which  is  the  object  under 
discussion  or  of  the  enactment,  and  not  the  result  of  the  one  or  the  other. 
If  the  title  of  an  act  fairly  and  reasonably  discloses  what  the  legislation  con- 
cerns, or  the  matter  with  which  it  deals,  and  indicates  its  purpose,  the  con- 
stitutional requirement  is  complied  with." 

In  Matter  of  the  Application  of  the  Mayor,  etc.,  of  the  City  of  New 
York,  99  N.  Y.  569,  577,  2  N.  E.  642,  643,  Judge  Finch  wrote: 

"Where  one,  reading  a  proposed  bill  with  the  title  in  his  mind,  comes  Upon 
provisions  which  take  him  by  surprise,  which  he  could  not  reasonably  have 
anticipated,  and  so  both  citizen  and  legislator  are  misled  and  thrown  off 
their  guard,  it  is  our  duty  to  declare  the  condemnation  of  the  fundamental 
law.  But  where,  as  in  the  present  case,  no  such  evil  lurks  in  the  title,  and 
the  provisions  criticized  may  be  easily  and  reasonably  grouped  within  the 
scope  and  range  of  the  general  subject  expressed,  we  ought  not  to  destroy 
the  legislation  assailed  upon  some  nice  and  rigid  criticism  of  forms  of  ex- 
pression." 

[4]  It  is  one  thing  to  validate  a  contract  and  to  authorize  compensa- 
tion for  services  rendered  pursuant  to  it,  and  quite  another  purpose 
to  allow  recovery  of  damages  for  failure  of  the  trustees  to  expose 
its  books,  whereby  the  rendition  of  such  services  was  delayed.  It  is 
also  misleading  to  represent  in  the  title  that  payment  is  asked  for  serv- 
ices rendered  by  the  plaintiff  pursuant  to  acts  and  proceedings  of  the 
board  of  trustees,  and  thereupon  to  enact  that  there  shall  be  payment 
for  services  rendered  at  the  direction  of  the  president  of  the  board 
of  trustees  and  the  corporation  counsel.  The  title  of  an  act  can  be 
made  so  broad  as  to  «over  details  that  have  a  very  general  relation  to 
each  other,  but  fall  naturally  under  a  common  title.  But  in  the  pres- 
ent case  the  title  was  narrowed  to  cover  compensation  for  services. 
One  reading  the  restricted  title  would  be  surprised  to  find  in  the  body 
of  the  act  provision  for  recovering  damages  for  failure  of  the  local 
authorities  to  do  something,  and  for  compensation  for  services  ren- 
dered at  the  instance  of  persons  not  indicated  in  the  title  and  in  whom 
there  is  not  a  semblance  of  authority.  On  account  of  such  constric- 
tion of  the  title  and  overreaching  of  it  in  the  body  of  the  act,  I  regard 
the  act  too  broad  to  fit  the  title. 

But  the  invalid  provisions  are  so  unrelated  to  the  title  and  the  other 
parts  of  the  body  of  the  act  that  the  valid  portions  may  be  retained. 
It  is  sufficient  to  cite  Bohmer  v.  Haffen,  161  N.  Y.  390,  55  N.  E.  1047. 
which,  through  Matter  of  N.  Y.  &  Long  Island  Bridge  Co.,  148  N. 
Y.  540,  42  N.  E.  1088,  leads  to  the  decision  on  the  subject  in  this  state. 

[5]  Then  comes  the  question  of  the  power  of  the  Legislature  to 
validate  a  contract  which  the  board  of  trustees  had  not  power  to  make. 
Could  the  Legislature  have  enabled  the  trustees  to  make  such  con- 
tract?   The  services  related  to  the  presentation  of  the  taxes  and  as- 
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sessments  for  a  certain  period,  with  an  abstract  of  such  as  were  un- 
paid, with  interest,  etc.,  and  of  a  working  system  of  accounting  for  the 
departments  of  the  village.  Whether  it  was  necessary,  convenient,  or 
beneficial  for  the  village  that  the  work  should  be  done  might  beget 
different  opinions^  but  that  the  Legislature  could  deem  it  provident  and 
direct  it  to  be  done  is  beyond  doubt.  If  it  could  enable  it,  it  could 
confirm  it.  It  was,  when  done,  illegal.  But  it  became  lawful  when 
the  Legislature  declared  that  it  should  or  could  be  done.  In  instances 
the  Legislature  has  impliedly  or  expressly  declared  that  the  act  to  be 
done  was  for  a  public  or  municipal  purpose,  and  the  courts  have  de- 
cided that  it  was  not  such,  but  the  court  does  not  overrule  the  deter- 
mination of  the  Legislature  save  in  clear  cases.  People  ex  rel.  Murphy 
v.  Kelly,  76  N.  Y.  475,  489.  The  Legislature  sought  to  enable  a  village 
to  lend  its  credit  to  a  private  water  company,  and  the  court  decided 
that  the  purpose  was  private.  Weismer  v.  Village  of  Douglas,  64  N. 
Y.  91,  99  (21  Am.  Rep.  586).    Judge  Folger  wrote: 

"When  we  come  to  ask,  In  any  case,  what  Is  a  pubUc  purpose,  the  answer 
is  not  always  ready,  nor  easily  to  be  found.  It  is  to  be  conceded  that  no 
pinched  or  meager  sense  may  be  put  upon  the  words,  and  that  if  the  purpose 
designated  by  the  Legislature  lies  so  near  the  border  line  as  that  it  may  be 
doubtful  on  which  side  of  it  it  is  domicUed,  the  courts  may  not  set  their 
Judgment  against  that  of  the  lawmakers." 

I  cannot  conceive  that  the  court  would  consider  that  it  had  judg- 
ment or  power  superior  to  that  of  the  Legislature  to  decide  what  of 
an  informative  nature  should  be  placed  at  the  disposal  of  the  local 
authorities  of  a  village,  or  how  it  should  be  ascertained  and  embodied, 
or  whether  there  should  be  a  method  of  accounting  adapted  to  the  va- 
rious branches  of  the  municipality.  And  even  if  in  the  absence  of 
initial  power  in  the  trustees  the  court  should  decide  that  the  things 
attempted  were  beyond  even  the  scope  of  the  powers  and  purposes 
of  the  village,  the  Legislature  would  not  be  precluded  thereafter  from 
enlarging  the  compass  of  the  powers  of  the  viUage  and  the  agencies 
through  which  it  might  act. 

[8]  Aptly  cited  is  State  of  Pennsylvania  v.  Wheeling  &  Belmont 
Bridge  Co.,  59  U.  S.  (18  How.)  421,  IS  L.  Ed.  435,  where  the  court 
had  decided  that  a  bridge  obstructed  the  free  navigation  of  a  river, 
and  that  it  should  be  abated,  but  the  decision  yielded  to  the  later  dec- 
laration of  Congress  that  the  bridge  was  a  lawful  structure.  What 
was  wrong  became  right  by  legal  establishment  I  am  not  considering 
a  case  where  the  court  has  decided  that  a  contract  was  procured  by 
fraud  or  was  not  performed,  or  where  it  decided  some  other  question 
of  fact  that  in  law  prevented  recovery.  If  such  question  should  be 
presented  by  the  judgment  in  the  taxpayer's  action,  it  would  be  con- 
sidered. The  Legislature  is  not  giving  of  defendant's  property  to 
the  plaintiff  in  violation  of  article  8,  §  10,  of  the  Constitution.  The 
plaintiff  has  delivered  to  the  defendant  something  which  its  govern- 
ing body  deemed  valuable  and  valued  at  a  stated  price,  and  which 
the  defendant  has  taken  and  is  using.  The  authorities  had  no  right 
to  contract  for  it,  but  the  state  has  now  confirmed  them  in  what  they 
did,  and  directed  that  the  defendant's  moral  obligation  to  make  pay- 
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ment  shall  become  a  legal  duty.  I  perceive  no  difference  in  principle 
whether  the  village  had  bought  and  taken  over  a  site  for  a  schoolhouse, 
or  a  municipal  building,  or  had,  unauthorized,  acquired  a  fire  engine, 
and  had  defeated  recovery  of  payment  upon  the  ground  that  the  con- 
tract was  made  without  power  and  was  void.  But  what,  then,  was 
wanting  is  now  supplied,  a  sanction  of  the  power  exercised  by  the 
trustees.  Now  the  Legislature  has  declared  that  what  was  done  was 
an  appropriate  method  of  conducting  the  affairs  of  the  municipality, 
and  that  the  trustees  are  supplied  wi3i  the  power  which  then  they  did 
not  have.  The  act,  so  far  as  its  title  contains  its  elements,  goes  no 
further.  No  defense  available  to  the  town  is  withdrawn,  except  that 
of  the  disability  of  the  trustees.  The  compensation  is  legalized  be- 
cause the  contract  is  validated,  and  it  is  declared  an  obligation  of  the 
town  in  so  far  as  the  contract  is  legalized.  But  the  court  is  left  with 
power  to  hear  and  determine  the  question  of  the  fulfillment  of  the 
contract  and  the  compensation  therefor. 

I  perceive  no  distinction  between  this  case  and  that  of  Wrought 
Iron  Bridge  Co.  v.  Town  of  Attica,  119  N.  Y.  204,  23  N.  E.  542,  ex- 
cept that  there  the  erection  of  a  bridge  was  a  manifest  town  purpose, 
which  a  court  could  not  gainsay. 

[7]  It  is  further  urged  that  the  act  appropriates  public  money  for 
local  and  private  purposes,  and  that  it  or  the  statute  book  does  not 
show,  as  it  should  (People  ex  rel.  Purdy  v.  Commissioners,  54  N.  Y, 
276,  13  Am.  Rep.  581)  that  it  was  passed  by  a  two-third  vote,  and  that 
section  20,  art.  3,  of  the  Constitution  is  violated.  The  provision  has 
no  application.  People  ex  rel.  Eisman  v.  Ronner,  185  N.  Y.  285,  77 
N.  E.  1061. 

[I]  It  is  also  contended  that  the  act  violates  Const.  §  10,  art.  8: 

•*No  county,  dty,  town  or  Tillage  shall  hereafter  give  any  money  or  proper- 
ty, or  loan  Its  money  or  credit  to  or  In  aid  of  any  Indlvidtial,  association  or 
corporation,  «  •  *  nor  shall  any  such  county,  dty,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town  or  village 
purposes." 

This  brings  the  inquiry  back  to  the  point  that  the  plaintiff  has  ren- 
dered valuable  service,  of  which  defendant  has  availed  itself,  and  if 
the  Legislature  can  validate  the  contract  under  which  it  was  ren- 
dered, the  plaintiff,  if  he  recover  a  judgment  and  payment,  will  not 
receive  a  gift,  but  something  due  him. 

The  order,  modified  in  accordance  herewith,  should  be  affirmed, 
without  costs.    All  concur.  \ 
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(174  App.  Dlv.  149) 

COOKE  V.  MAXWELL, 

(Supreme  Court,  Appellate  DivlMon,  Second  Department.    October  6»  1916.) 

Master  and  Servant  ^=»121(1)— Injury  to  Sebvant>— Height  of  Scaffold 
— Statutes. 

Under  Penal  Law  (Laws  1885,  c.  314),  now  (Consol.  Laws,  c.  40),  1 1276, 
making  it  a  misdemeanor  to  negligently  fur^ilsh  unsuitable  scaffolding 
which  does  not  give  proper  protection  to  the  employ©,  as  amended  by 
I^ws  1891,  c.  214,  to  require  a  safety  rail,  if  any  scaffolding  or  staging 
swung  from  an  overhead  support,  shall  be  more  than  20  feet  from  the 
ground,  and  Labor  Law  (Laws  1909,  c.  36  [Gonsol.  Laws,  c.  31])  §  18,  as 
amended  by  Laws  1911,  c.  698,  to  provide  that  scaffolding  swung  from 
an  overhead  support  more  than  20  feet  from  the  ground  shall  have  a 
safety  rail,  a  scaffold  swung  from  the  top  of  a  75-foot  structure  so  that 
plaintiff  and  another  could  lower  themselves  along  the  wall  as  they 
worked  downward  in  scraping  off  spots  of  concrete,  eta,  though  hanging 
at  a  level  of  between  12  and  15  feet  above  the  ground  when  the  plaintiff 
fell  therefrom,  was  within  the  requirement  as  to  a  safety  ralL 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  228 ; 
Dec.  Dig.  «S=>121(1).] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Sherwood  M.  Cooke  against  Martin  L.  Maxwell.  Judg- 
ment for  plaintiff,  motion  to  set  aside  verdict  and  for  a  new  trial  de- 
nied, and  defendant  appeals.    Judgment  and  order  affirmed. 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered  November 
23,  1915,  in  the  Kings  county  clerk's  office.  Plaintiff  had  worked  for 
defendant  as  a  painter  on  the  outside  wall  of  a  five-story  structure, 
about  75  feet  high,  being  one  of  the  buildings  of  the  Sea  View  Hospi- 
tal at  New  Dorp,  Staten  Island.  On  January  20,  1914,  a  scaffold  about 
20  or  25  feet  in  length  was  swung  from  the  top  of  the  building  by 
blocks  and  tackle  so  that  plaintiff  and  his  coworker  could  lower  them- 
selves along  the  north  wall  of  the  building  as  they  worked  downward, 
sandpapering  iron  work  and  scraping  off  spots  of  concrete,  gradually 
dropping  the  scaffold  until  it  hung  at  a  level  of  between  12  and  15  feet 
above  the  ground.  Plaintiff  then  fell  off  the  scaffold,  sustaining  severe 
injuries.  This  scaffold  had  no  safety  rail.  The  complaint  averred 
this  absence  of  a  safety  rail,  as  required  by  Labor  Law,  §  18. 

Upon  the  trial,  the  court  refused  to  instruct  the  jury  to  the  effect 
that  defendant  was  not  required  to  maintain  any  guard  rail,  if  at  the 
time  of  the  accident  the  scaffold  was  less  than  20  feet  from  the  ground ; 
to  which  ruling  defendant's  counsel  duly  excepted.  There  were  left 
to  the  jury  the  issues  of  defendant's  negligence  and  as  to  plaintiff's 
contributory  negligence.  Plaintiff  had  a  verdict  of  $3,000,  which  the 
court  declined  to  set  aside. 

This  appeal  is  from  the  judgment,  also  from  the  order  denying  a 
new  trial. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

James  F.  Donnelly,  of  New  York  City,  for  appellant. 
Ashley  &  Scott,  of  New  York  City  (Andrew  Foulds,  Jr.,  and  William 
F.  Ashley,  Jr.,  both  of  New  York  City,  of  counsel),  for  respondent. 
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PUTNAM,  J.  The  risk  to  painters  and  others  employed  on  the  out- 
side walls  of  buildings  caused  it  to  be  made  a  misdemeanor  to  know- 
ingly or  negligently  furnish  and  erect  "such  unsuitable  or  improper 
scaffolding,  hoists,  stays,  ladders,  or  other  mechanical  contrivances 
as  will  not  give  proper  protection  to  the  life  and  limb  of  any  person 
so  employed  or  engaged."  Laws  of  1885,  c.  314,  now  in  Penal  Law 
(Consol.  Laws,  c.  40)  §  1276.  An  amendment  was  added  requiring  a 
safety  rail,  if  "any  such  scaffolding  or  staging  swung  or  suspended 
from  an  overhead  support  or  supports  shall  be  more  than  twenty  feet 
from  the  ground  or  floor."  Laws  1891,  c.  214.  In  the  Labor  Law  of 
1897  this  read: 

"Scaffolding  or  staging  swung  or  suspended  from  an  overhead  support, 
more  than  twenty  feet  from  the  ground  or  floor,  shall  have  a  safety  rail  of 
wood,  properly  bolted,  secured  and  braced,"  etc.    Laws  1897,  c  415,  §  18. 

This  was  retained  in  the  revision  of  1909  (Laws  1909,  c.  26). 
In  1911,  the  duty  was  enlarged  to  cover  stationary  scaffolds,  so  that 
the  clause  with  the  new  insertions  read : 

"Scaffolding  or  staging  swung  or  suspended  from  an  overhead  support,  or 
•erected  with  stationary  supports,  more  than  twenty  feet  from  the  ground  or 
floor,  except  scaffolding  wholly  within  the  interior  of  a  building  and  which 
covers  the  entire  floor  space  of  any  room  therein,  shaU  have  a  safety  rail  of 
suitable  material,  properly  bolted,  secured  and  braced,'*  etc.     JJaws  1911, 

c  6da. 

Appellant  contends  that,  although  during  the  progress  of  this  work 
this  scaffold  had  been  raised  over  20  feet  from  the  ground,  defendant 
was  not  liable  for  the  absence  of  a  safety  rail,  if  plaintiff's  fall  was 
less  than  20  feet;  that  it  is  the  fall  and  the  scaffold's  height  at  that 
moment  that  fixes  the  duty  to  provide  such  a  guard  rail. 

Had  this  scaffold,  hanging  from  an  anchorage  to  this  high  cornice, 
been  always  maintained  less  than  20  feet  from  the  ground,  another 
question  would  be  presented.  But  a  swinging  scaffold  suspended  at 
various  levels,  rising  from  the  ground  up  to  nearly  70  feet,  must  be 
within  the  compass  of  this  statute.  The  object  of  a  safety  rail  is  to 
enable  the  workman  to  keep  his  balance  so  that  when  absorbed  in  his 
work  he  will  not  fall  through  inattention,  or  by  the  force  of  the  wind. 
The  courts  by  construction  should  not  narrow  the  scope  of  such  a 
needed  protection. 

The  first  subsection  of  section  7  of  the  English  Workmen's  Com- 
pensation Act  of  1897  declares  that  it  shall  apply  to  employment  "on, 
in  or  about  any  building  which  exceeds  thirty  feet  in  height,  and  is 
either  being  constructed  or  repaired  by  means  of  a  scaffolding,  or  be- 
ing demolished."  It  was  argued  that  compensation  should  only  go 
to  workmen  exposed  to  the  risk  of  falling  30  feet,  but  the  English 
decisions  have  applied  the  30  feet  to  the  height  of  the  structure,  not  to 
that  of  the  scaffold.    Labatt,  Master  &  Servant,  p.  5513. 

Even  without  a  special  guard-rail  enactment,  it  has  been  held  that 
a  scaffold  swinging  18  feet  from  the  ground  unprovided  with  a  safety 
rail  is  an  unsafe  place.  Kirby  Lumber  Co.  v.  Hamilton  (Tex.  Civ, 
App.)  171  S.  W.  546.  It  would  frustrate  the  legislative  ifitent  to  hold 
here  that,  where  the  scaffold  has  been  lowered  during  the  progress  of 
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the  work  from  a  dangerous  height,  an  employer  escapes  all  liability 
for  such  necessary  protection  the  moment  that  scaflfokl  passed  below 
20  feet  from  the  grotmd. 

The  other  exceptions  taken  in  the  course  of  the  trial,  including  that 
to  the  charge,  do  not  present  error. 

I  advise  to  affirm  the  judgment  and  order,  with  costs.    All  concur. 


(06  Misc.  Rep.  18) 

PKOPLB  T.  JOHN  H,  IRELAND  REALTY  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    June,  1016.) 

1.  Statutes  «=»123(7) — SuBJECfrs  awd  TnxB»— Bxpbessioit  of  Subject  in 

Title. 

Laws  1872,  c  831,  authorizing  the  town  surrey  commissioners  of 
Kings  county  to  determine  and  designate  on  maps  to  be  filed  by  tliem 
tbe  bulkhead  and  pierhead  Unea  which  are  to  form  the  termination  of 
the  streets  and  avenues  laid  out  by  them  along  the  water  front  of  the 
district  under  their  Jurisdiction,  is  not  within  the  subject  expressed  by 
the  title  to  Laws  1869,  c  670,  "An  act  for  the  appointment  of  commis- 
sioners to  lay  out  a  plan  for  roads  and  streets  in  the  towns  of  Kings 
county,"  to  which  the  act  of  1872  is  supplementary,  and  is  violatiye  of 
Const,  art  3,  |  16,  providing  that  no  private  or  local  bill  shall  embrace 
more  than  one  subject,  which  shaU  be  expressed  in  the  title. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent.  Dig.  |  182;  Dec.  Dig, 
<©=5>123(7).l 

2.  Navigable  Watebs  €«=>37(1) — Lands  op  State — "Exterior  Water  Line." 

A  bulkhead  line  established  under  Laws  1872,  c.  331,  which  is  uncon- 
stitutional, is  not  an  ''exterior  water  line"  within  Public  Lands  Law 
(Consol.  Laws,  c.  46)  §  75,  providing  that  the  commissioners  of  the  land 
office  shall  not  make  any  grant  beyond  any  permanent  exterior  water 
Une  established  by  law. 

[Ed,  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  f|  201, 
202;  Dec.  Dig.  <9=s>37(l);  PubUc  Lands,  Cent  Dig.  {  36u] 

Action  by  the  People  under  Code  Civil  Procedure,  §  1957,  against 
the  John  H.  Ireland  Realty  Company,  to  set  aside  letters  patent  Ccm- 
plaint  dismissed. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Robert  P.  Beyer,  Deputy 
Atty.  Gen.  (E.  J.  Freedman,  of  New  York  City,  and  J.  J.  Mead,  of 
Brooklyn,  of  counsel),  for  the  People. 

Coombs  &  Wilson,  of  Brooklyn  (Robt  H.  Wilson,  of  Brooklyn,  of 
counsel),  for  defendant. 

JAYCOX,  J.  On  July  14,  1896,  the  commissioners  of  the  land  office 
made  a  grant  of  land  under  water  in  Jamaica  Bay  to  the  defendant's 
predecessors  in  title.  By  section  75  of  the  Public  Lands  Law  it  is 
provided  that  the  commissioners  of  the  land  office  may  make  such 
grants  of  land,  but  that  the  same  shall  not  be  granted  "beyond  any 
permanent  exterior  water  line  established  by  law."  This  limitation  up- 
on the  powers  of  the  commissioners  of  the  land  office  was  in  effect 
at  the  time  of  the  grant  to  the  defendant's  predecessors  in  title.    This 

^=»For  9ttier  cbsm  se«  Bame  topic  A  KBY-NUMBBR  In  all  Key-NumberAd  DlgesU  A  laAnm 
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action  is  brought  under  section  1957  of  the  Code  of  Civil  Procedure 
to  set  aside  said  letters  patent,  on  the  ground  that  they  were  granted 
in  ignorance  of  a  material  fact  and  through  mistake. 

The  contention  of  the  plaintiff  is  that  a  permanent  exterior  water 
line  had  been  established  by  law,  prior  to  the  making  of  the  grant  in 
question,  and  that  the  property  described  in  the  grant  in  question  ex- 
tended beyond  said  permanent  exterior  water  line,  and  the  plaintiff 
therefore  seeks  in  this  action  to  vacate  and  annul  said  letters  patent 
in  so  far  as  they  purport  to  convey  lands  under  water  beyond  the 
line  which  the  plaintiff  claims  to  be  the  permanent  exterior  water 
line. 

The  primary  question  in  the  action,  therefore,  is  as  to  whether  any 
permanent  exterior  line  has  been  established  by  law  or  not.  Under 
chapter  670  of  the  Laws  of  1869,  commissioners  were  appointed  to 
lay  out  streets  and  roads  in  the  towns  of  New  hots,  Flatbush,  Flat- 
lands,  New  Utrecht  and  Gravesend.    This  act  was  entitled  as  follows : 

"An  act  for  the  appointment  of  commissioners  to  lay  out  a  plan  for  roads 
and  streets  in  the  towns  of  Kings  county." 

The  only  subject  treated  in  this  act  is  laying  out  streets  and  roads 
in  said  towns,  and  the  conmiissioners  are  authorized  to  do  nothing 
else.  In  1872,  by  chapter  331  of  the  Laws  of  that  year,  the  Legis- 
lature attempted  to  supplement  the  act  first  above  referred  to.  This 
act  was  entitled : 

'*An  act  supplemental  to  an  act  entitled:  'An  act  for  the  appointment  of 
commissioners  to  lay  out  a  plan  for  roads  and  streets  in  the  towns  of  Kings 
county/  passed;  May  7th,  1860." 

This  act  made  further  provisions  with  reference  to  streets  and  roads, 
and  contained  the  following  provision : 

**i  3.  The  said  commissioners  are  hereby  authorized  and  empowered  to  de- 
termine and  designate  on  the  maps  to  be  filed  by^  them  the  bulkhead  and 
pier  lines  which  are  to  form  the  termination  of  the  streets  and  avenues 
adopted  and  laid  out  by  them  along  the  water  front  of  the  district  under  their 
jurisdiction,  on  Gravesend  and  Jamaica  Bays;  and  they  are  also  authorized 
and  empowered  to  lay  out  and  map  interior  basin  and  bulkhead  lines  on  the 
swamps  and  low  lands  of  the  said  district;  and  such  pier,  bulkhead  and 
basin  lines  shall  thereupoQi  become  a  part  of  the  general  plan  of  said  dis- 
trict in  like  manner  with  the  Unes  of  streets  and  avenues." 

Chapter  581  of  the  Laws  of  1874  provided  for  the  preservation  of 
the  maps  and  monuments  prepared  by  said  commissioners.  This  act 
was  entitled : 

"An  act  in  relation  to  the  town  survey  commissioners  of  Kings  county,  and 
for  the  preservation  of  the  maps  and  monuments  prepared  and  established 
by  them." 

The  commissioners  proceeded  under  these  acts  and  laid  out  streets 
and  roads  in  the  various  towns  as  therein  provided,  and  also  laid 
out  a  bulkhead  line  and  pierhead  line  in  Gravesend  Bay  and  a  bulk- 
head line  in  a  part  of  Jamaica  Bay.  A  pierhead  line  was  not  laid 
out  in  Jamaica  Bay  and  in  parts  of.  Jamaica  Bay  no  bulkhead  line  was 
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laid  out  At  the  point  where  the  premises  granted  by  the  letters  pat- 
ent in  question  here  is  situated  a  bulkhead  line,  but  no  pierhead  line, 
was  laid  out.  It  is  this  bulkhead  line  which  the  plaintiff  claims  is 
a  permanent  exterior  water  line  established  by  law. 

[1]  Whether  this  line  in  question  is  established  by  law  or  not  de- 
pends upon  the  validity  of  chapter  331  of  the  Laws  of  1872,  which 
authorized  and  empowered  the  commissioners  to  determine  and  des- 
ignate on  the  maps  to  be  filed  by  them  the  bulkhead  and  pierhead 
lines  which  are  to  form  the  termination  of  the  streets  and  avenues 
adopted  and  laid  out  by  them  along  the  water  front  Article  3,  § 
16,  of  the  Constitution  of  the  state  of  New  York  provides  as  follows : 

"No  private  or  local  bill,  which  may  be  passed  by  the  Legislature,  shall 
embrace  more  than  one  subject,  and  that  shaU  be  expressed  in  the  title." 

The  act  in  question  relates  to  but  one  county  in  the  state  and  is 
therefore  a  local  act.  People  ex  rel.  McConvill  v.  Hills,  35  N.  Y. 
449;  People  v.  O'Brien,  38  N.  Y.  193;  Matter  of  Henneberger,  155 
N.  Y.  420,  50  N.  E.  61,  42  I..  R.  A.  132;  Ferguson  v.  Ross,  126 
N.  Y.  459,  27  N.  E.  954.  The  original  act  mentioned  but  one  subject 
in  its  title,  and  that  is  the  appointment  of  commissioners  to  lay  out 
a  plan  for  roads  and  streets  in  the  towns  in  question.  The  subject 
of  that  act,  therefore,  was  the  laying  out  of  streets  and  roads  in  the 
county  of  Kings.  It  embraced  but  one  subject,  and  that  subject  was 
expressed  in  its  title.  When,  however,  the  Legislature  attempted  to 
supplement  this  act,  it  authorized  and  empowered  the  commissioners 
to  fix  and  determine  bulkhead  and  pierhead  lines.  This  raises  the 
question  as  to  whether  or  not  this  was  the  same  subject  treated  of 
in  the  previous  act  and,  if  so,  was  that  subject  expressed  in  the  title? 
The  question  involved  is  as  to  whether  the  additional  powers  and 
duties  mentioned  in  chapter  331  of  the  Laws  of  1872  are  incidental 
to  the  main  purpose  and  subject  as  expressed  in  the  title  of  chapter 
670  of  the  Laws  of  1869. 

"An  act  may  include  such  provisions  as  are  incidental  to  its  main  purpose 
and  subject  as  expressed  in  the  title  of  the  act,  unless  such  incidental  provi- 
sions are  so  foreign  to  its  main  purpose  and  subject  as  to  mislead  and  de- 
ceive, or  tend  to  mislead  and  deceive,  the  members  of  the  Legislature  or  the 
public."    People  ex  rel.  Olin  v.  Hennessy,  206  N.  Y.  33,  ©9  N.  E.  87. 

In  Economic  P.  &  C.  Co.  v.  City  of  Buffalo,  195  N.  Y.  286,  88  N. 
E.  389,  the  cases  upon  this  subject  are  collated,  and  the  expressions 
of  the  court  in  relation  thereto  quoted.  As  a  result  of  all  of  these 
cases,  I  think  the  test  in  this  case  is  as  to  whether  the  provisions  added 
by  the  later  statute  are  germane  to  the  subject  expressed  in  the  title  of 
the  original  act.  In  some  of  the  cases,  the  test  has  been  as  to  whether 
one  reading  a  proposed  bill  with  the  title  in  his  mind  would  be  sur- 
prised to  find  in  it  the  provisions  in  question.  Applying  that  test  to 
the  present  legislation,  I  think  any  one  would  be  surprised  to  find  in 
an  act  providing  for  the  laying  out  of  streets  and  highways  a  provision 
authorizing  the  commissioners  to  fix  bulkhead  and  pierhead  lines.  The 
act  evidently  was  drawn  with  this  possible  criticism  in  mind,  and  by 
connecting  the  bulkhead  and  pierhead  lines  with  the  termination  of 
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the  streets,  it  was  sought  to  make  the  laying  out  of  the  bulkhead  and 
pierhead  lines  incidental  to  the  laying  out  of  the  streets.  This  provi- 
sion was  not  essential  to  the  performance  of  the  duties  imposed  upon 
the  commissioners.  They  could  not,  by  fixing  any  pierhead  or  bulk- 
head lines  fix  a  termination  or  end  of  any  street  which  led  to  high- 
water  mark  upon  navigable  waters.  A  perpetual  right  of  way  exists 
in  favor  of  the  public  beyond  the  terminus  of  a  street  at  the  high-water 
line  of  navigable  tidal  waters  and  those  waters.  Matter  of  City  of 
New  York,  216  N.  Y.  67-75,  110  N.  E.  176.    In  this  case  it  is  said : 

"The  public  had  a  right  to  pass  directly  from  the  street  to  the  sound  and 
from  the  sound  to  the  street — a  right  of  passage  over  the  place  where  the 
land  highway  and  nayigable  waters  meet.  Whenever  under  lawful  owner- 
ship or  authority  the  waters  bounding  the  end  of  a  street  are  displaced  by 
earth  or  other  filling,  or  a  wharf  or  structure  is  built  out  from  the  street 
into  the  waters,  the  easement  of  the  street  Is  extended  by  operation  of  law 
to  the  end  of  the  filling  or  the  structure.  People  v.  Lambier,  5  Denio,  9  [47 
Am.  Dec.  273] ;  Knickerbocker  Ice  Co.  v.  Forty-Second  St.  &  G.  St  F.  R.  R. 
Co.,  176  N.  Y.  408  [68  N.  E.  864] ;  Matter  of  City  of  Brooklyn,  73  N.  Y.  179 ; 
City  of  Buffalo  y.  D.,  L,  &  W.  B,  B.  Co..  190  N.  T.  84  [82  N.  E.  513,  16  L. 
R.  A.  (N.  S.)  506]." 

See,  also,  Hard  v.  Blue  Points  Co.,  170  App.  Div.  524,  156  N.  Y. 
Supp.  465. 

The  fixing  of  the  bulkhead  and  pierhead  lines  would  therefore  have 
no  effect  upon  the  streets  and  highways  which  terminate  at  high-water 
mark,  and  those  streets  and  highways  without  any  provision  as  to  pier- 
head and  bulkhead  lines  would,  ipso  facto,  extend  to  the  water,  no 
matter  if  piers,  wharves,  or  bulkheads  were  built  across  the  end  of 
them.  The  act  in  question  did  not  restrict  the  commissioners  to  the 
fixing  of  pier  and  bulkhead  lines  across  the  ends  of  streets,  but  it  also 
directed  that  such  pier  and  bulkhead  lines  should  be  fixed  between 
streets.  I  am  unable  to  see  that  the  fixing  of  bulkhead  and  pierhead 
lines  between  such  streets  and  highways  has  any  connection  with  or  is 
in  any  way  incidental  to  the  laying  out  of  such  streets  and  highways. 
The  act  in  question  also  authorizes  and  empowers  the  commissioners 
to  lay  out  and  map  interior  basins  and  bulkhead  lines  on  the  swamps 
and  lowlands  of  said  district.  This,  in  my  estimation,  is  even  more 
remote  from  the  original  subject  of  legislation.  The  act  in  question 
is,  in  my  estimation,  rightly  subject  to  the  criticism  that  it  embraces 
more  than  one  subject.  If,  however,  for  the  sake  of  argument,  it  be 
conceded  that  but  one  subject  is  embraced  within  the  act  in  question, 
I  think  it  violates  the  other  provision  of  the  constitutional  provision 
in  question,  and  that  is  that  the  subject  is  not  expressed  in  the  title. 
The  purpose  of  this  provision  has  been  stated  to  be: 

"That  neither  the  members  of  the  Legislature  nor  the  public  should  be 
misled  by  the  title."    Sun  Mutual  Ins.  CJo.  v.  Mayor,  8  N.  Y.  241-252. 

I  think  it  would  be  a  very  astute  member  of  the  Legislature  who 
would  look  for  a  provision  directing  the  establishment  of  bulkhead 
and  pierhead  lines  in  an  act  in  relation  to  laying  out  roads  and  streets 
in  the  towns  of  Kings  county.  It  would  be  still  more  surprising  if  any 
property  owner  on  Jamaica  Bay  was  able  to  see  in  such  a  title  a  warn- 
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ing  that  a  pierhead  or  bulkhead  line,  limitmg  his  rights,  was  about  to 
be  established  in  front  of  his  property. 

[2]  The  act  under  which  the  line  which  plaintiff  claims  an  exterior 
water  line  was  established  provides  for  the  fixing  of  a  bulkhead  line  and 
a  pierhead  line.  As  at  the  location  covered  by  the  grant  in  question 
only  a  bulkhead  line  was  laid  out,  the  court  is  called  upon  to  deter- 
mine whether  the  bulkhead  line  so  established  is  an  exterior  water 
line  or  not.  The  act  itself  recognizes  a  difference  between  these  lines, 
and  other  acts  relating  to  the  same  subject  also  recognize  the  same 
difference.  Laws  of  1857,  c.  763.  The  decisions  of  the  courts  also 
recognize  this  difference.  People  v.  N.  Y,  &  Staten  Island  Ferry  Co., 
7  Hun,  105.  The  commissioners  themselves  also  recognized  this  dis- 
tinction. They  fixed  both  lines  in  some  places.  In  those  places  it  is 
undisputed  that  the  pierhead  line  became  the  exterior  water  line.  It 
is  claimed  by  the  plaintiff  that  in  those  places  where  no  pierhead  line 
was  established  the  bulkhead  line  was  thereby  established  as  the  ex- 
terior water  line.  I  think  this  does  not  necessarily  follow.  In  the 
first  place  I  think  that  such  a  holding  would  go  far  toward  justifying 
the  conclusion  that  in  those  places  where  neither  pierhead  nor  bulkhead 
lines  are  laid  down  on  the  map  it  is  tantamount  to  fixing  the  shore  itself 
as  the  limit  of  grants  by  the  commissioners  of  the  land  office.  Many 
situations  can  be  imagined  where  it  would  be  unwise  to  permit  either 
bulkheads  or  piers  below  high-water  mark.  The  waterway  may  be  so 
narrow  as  to  render  it  unwise  to  encroach  upon  it  at  all.  Under  the 
circumstances  I  think  it  is  not  the  court's  duty  to  draw  any  inference 
from  the  commissioners'  failure  to  designate  a  pierhead  line.  It  is  as 
fair  to  assume  that  they  left  it  to  future  events  to  determine  where 
the  pierhead  line  should  be  as  to  assume  that  the  line  designated  as  a 
bulkhead  line  was  not  in  fact  a  bulkhead  line  alone,  but  was  also  the 
pierhead  line.  The  omission  of  a  pierhead  line  might  well  have  been 
intentional — the  commissioners  may  have  been  of  the  opinion  that  after 
commerce  developed  in  that  vicinity  the  location  and  character  of  the 
piers  best  adapted  to  its  accommodation  could  be  determined  most  ad- 
vantageously. The  act  of  1857  (chapter  763)  is  one  of  the  early  acts 
upon  the  subject,  and  in  it  the  "exterior"  line  is  fixed  as  the  "pier  line." 
I  think,  in  subsequent  legislation  upon  the  same  subject,  when  the 
same  term  "exterior"  water  line  is  used,  it  must  be  given  the  same 
meaning.  This  act  has  been  the  subject  of  much  litigation,  and  to 
its  terms  a  fixed  and  certain  meaning  has  been  given.  It  was  before 
the  courts  as  recently  as  Matter  of  the  City  of  New  York,  217  N.  Y. 
1,  111  N.  E.  256.  At  page  10  of  the  opinion  of  the  court  in  that  mat- 
ter the  distinction  between  bulkhead  lines  and  pierhead  lines  is  shown, 
and  the  latter  are  the  "exterior"  lines.  The  purpose  of  the  bulkhead 
line  as  the  limit  of  solid  filling  is  pointed  out  at  pages  13  and  17. 

The  act  empowering  the  commissioners  to  lay  out  bulkhead  lines 
violates  the  constitutional  provision  above  quoted.  Under  it  the  com- 
missioners laid  out  no  exterior  water  line  at  the  place  where  the  prem- 
ises in  question  are  situated.  The  defendant  is  therefore  entitled  to 
a  dismissal  of  the  complaint,  with  costs. 

Ordered  accordingly. 
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(175  App.  Div.  882) 

JOSEPH  V.  JOSEPH  et  aL 

(Supreme  Ck>urt,  Appellate  Division,  First  Department.    October  20,  1916.) 

PxjBADiNO  ^=»345(2) — Judgment — Bsvbbsau 

Where  the  denial  in  the  first  paragraph  of  an  answer  was  sufficient  to 
put  in  issue  the  agreed  price  of  goods  alleged  to  have  been  sold  and  de- 
livered, an  order  granting  plaintiff's  motion  for  judgment  on  the  plead- 
ings will  be  reversed,  and  the  motion  denied. 

[Ed.  Note.— ror  other  cases,  see  Pleading,  Cent.  Dig.  §1066;  Dec.  Dig. 
«=>345(2).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Samuel  Joseph  against  Harry  Joseph  and  another.  From 
an  order  granting  plaintiff's  motion  for  judgment  on  the  pleadings,  de- 
fendants appeal.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

Isidore  Cohen,  of  New  York  City,  for  appellants. 
Max  Monfried,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  denial  in  the  first  paragraph  of  the  answer 
IS  sufficient  to  put  in  issue  the  agreed  price  or  value  of  the  goods,  wares, 
and  merchandise  alleged  to  have  been  sold  and  delivered. 

It  is  unnecessary,  at  present,  to  review  any  other  question  in  the 
case. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    Order  filed. 


(175  App.  Div.  884) 

SKINNER  V.  HAMILTON. 

(Supreme  Ck)iirt,  Appellate  Division,  First  Department    October  20,  1916.) 

Judgment  ^=»338 — Vacation — ^Authobitt  of  Coubt. 

Where  a  trial  Judge  erred  in  directing  a  verdict  for  defendant  Instead  of 
dismissing  the  complaint,  plaintllTs  remedy  was  by  appeal  and  not  by 
motion  before  another  justice  sitting  in  Special  Term  to  vacate  the  Judg- 
ment and  order  a  new  trial,  and  the  granting  of  such  a  motion  was  error. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  §  721 ;  Dec  Dig. 
<9=s>338.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Laura  A.  Skinner  against  Cornelius  C.  Hamilton.  From 
an  order  vacating  a  judgment  for  defendant  and  restoring  the  case  to 
the  calendar,  defendant  appeals.  Order  reversed,  and  motion  to  vacate 
denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

J.  Franklin  Tausch,  of  New  York  City,  for  appellant 
Alexander  Thain,  of  New  York  City,  for  respondent. 

4=9For  other  ca««s  see  same  topic  &  KEY-NUMBEJR  in  all  Key-Numbared  Dlgasta  A  Indexaa 
leo  N.y.S.— G3 
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SCOTT,  J.  The  order  appealed  from  was  clearly  unauthorized.  If 
the  trial  judge  erred  in  directing  a  verdict  for  defendant  instead  of  dis- 
missing the  complaint  (a  question  which  we  do  not  decide  and  cannot 
decide  upon  the  record  before  us),  the  plaintiff's  remedy  was  by  ap- 
peal and  not  by  a  motion  before  another  justice,  sitting  in  Special 
Term,  to  vacate  the  judgment  and  order  a  new  trial.  The  granting  of 
such  a  motion  was  error. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 


(97  Misc.  Rep.  53) 

HICKMAN  V.   INTERNATIONAL   RT.   CO. 
(Supreme  Court,  Special  Term,  Erie  County.    October  18,  1916.) 

1.  Cabbiebs  ^=s>267 — Stbeet  Railboads — Continuous  Tbip — Reasonableness 

OF  RUUE. 

Under  Public  Service  C!k)mmission  Law  (Consol.  Laws,  c.  48)  §  49, 
subd.  7,  requiring  street  railroads  to  carry  passengers  desiring  to  make 
a  continuous  trip  between  two  points  on  its  lines  for  a  certain  fare,  and 
requiring  it  to  give  such  passengers  proper  transfers,  a  rule  of  a  com- 
pany to  refuse  transfers  on  a  street  in  a  southerly  direction,  on  the 
ground  that  to  permit  such  transfers  would  make  it  possible  for  passen- 
gers to  make  a  continuous  round  trip  from  the  point  where  plaintiff 
boarded  the  car,  in  view  of  the  fact  that  there  was  a  shorter  and  more 
direct  route  to  plaintiff's  destination,  was  a  reasonable  rule,  within  the 
rights  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  If  994-996;  Dec 
Dig.  <®=5>267.] 

2.  Cabbiebs   ^=»267 — ^Passenoebs— TBANSFEBfiH-PuBUOAxiON   of   Ruij&— En- 

FOBCEMENT. 

Where  such  rule  was  known  only  to  the  company's  conductors,  and  had 
not  been  posted  in  its  street  cars,  or  in  any  way  published  or  brought  to 
the  knowledge  and  attention  of  the  traveling  public,  It  could  not  be 
enforced. 

[Ed.  Note.--For  other  cases,  see  Carriers,  Cent  Dig.  §§  994-096;  Dec. 
Dig.  «=»267.] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Willis  G.  Hickman  against  the  International  Railway  Com- 
pany. From  a  judgment  of  the  City  Court  of  Buffalo  dismissing  his 
complaint,  plaintiff  appeals.    Reversed,  and  new  trial  directed. 

Philip  Catalano,  of  Buffalo,  for  appellant. 
Harofd  Brown,  of  Buffalo,  for  respondent 

WHEELER,  J.  [1]  This  action  was  brought  to  recover  a  penalty 
for  a  violation  of  section  49,  subd.  7,  of  the  Laws  of  1910,  c.  480, 
known  as  the  "Public  Service  Commission  -  Law,"  requiring  street 
railroad  companies  to  carry  passengers  desiring  to  make  a  continuous 
trip  between  two  points  on  its  lines  for  a  single  fare,  and  requiring 
such  company  to  give  to  such  passenger  proper  transfers. 

The  evidence  shows  that  the  plaintiff  wished  to  go  to  his  home  on 
Main  street  in  the  city  of  Buffalo,  located  between  Utica  and  Bryant 
streets ;  that  he  boarded  one  of  defendant's  cars  at  the  comer  of  Eagle 
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and  Franklin  streets  in  the  city  of  Buflfald;  that  the  car  then  pro- 
ceeded north  to  Chippewa  street,  then  turned  westerly,  passing  along 
Chippewa  street  to  Elmwood  avenue,  thence  up  Elmwood  avenue 
northerly  to  West  Utica  street,  where  it  became  necessary  to  trans- 
fer to  a  West  Utica  street  car  going  east.  A  transfer  was  given  and 
the  plaintiflF  rode  easterly  on  said  car  to  Main  street.  The  Utica  street 
car,  at  the  junction  of  Main  street,  turned  down  Main  street;  but 
the  conductor  of  the  car  refused  to  permit  the  plaintiff  to  ride  further 
and  ejected  him  from  the  car.  The  conductor  informed  the  plaintiff 
that  under  the  rules  of  the  company  he  could  not  carry  him  down  Main 
street,  but  he  was  only  permitted  to  give  transfers  to  passengers  go- 
ing out  Main  street  in  a  northerly  direction.  This  action  was  then 
brought  for  the  penalty  provided  by  statute. 

The  defendant  undertaJces  to  justify  its  action  on  the  ground  that 
a  shorter  and  more  direct  route  to  the  plaintiff's  destination  existed ; 
that  he  could  have  taken  a  Niagara  street  or  Grant  street  car  passing 
up  Niagara  street  to  Shelton  Square  on  Niagara  street  and  Main  street, 
and  there  transferred  to  a  Main  street  car  passing  directly  in  front 
of  his  home ;  and  that,  if  transfers  south  on  Main  street  were  permit- 
ted to  passengers  on  Utica  street  cars,  it  would  become  possible  for 
passengers  thus  to  make  a  continuous  round  trip  from  the  point  where 
the  plaintiff  boarded  the  Elmwood  avenue  car.  Hence  it  was  that  the 
street  railroad  company  adopted  the  rule  in  question  forbidding  the 
giving  of  transfers  entitling  passage  south  on  Main  street  to  passengers 
boarding  Elmwood  avenue  cars  at  any  point  below  Chippewa  street. 

The  plaintiff  contends  that  the  rule  is  not  a  reasonable  one,  and  in 
violation  of  the  spirit  and  purposes  of  the  statute;  but  it  seems  to 
the  court  that  in  making  such  a  rule  the  railway  company  was  within 
its  rights,  and  its  action  is  sustained  by  the  decision  of  the  Court  of 
Appeals  in  Kelly  v.  N.  Y.  C.  R.  Co.,  192  N.  Y.  97,  84  N.  E.  569. 

In  this  case  the  difference  in  distance  to  the  plaintiff's  home  between 
the  Elmwood  avenue  route  and  the  Main  street  route  is  not  great ;  but 
it  seems  to  us,  notwithstanding,  owing  to  the  possibilities  of  a  contin- 
uous round  trip,  the  railway  company  had  the  right  to  say  to  those 
patronizing  its  lines  that,  under  the  circumstances,  transfers  should 
not  issue  to  those  boarding  Elmwood  avenue  cars  below  Chippewa 
street,  as  was  desired  in  this  case. 

[2]  There  is,  however,  another  phase  of  this  case  which,  in  our  opin- 
ion, requires  a  reversal  of  the  judgment  of  the  court  below  dismissing 
the  complaint. 

It  appears  from  the  evidence  that  the  plaintiff,  on  former  occasions, 
had  taken  the  same  route  to  his  homa  as  that  taken  on  the  day  in  ques- 
tion, and  had  been  accorded  a  continuous  ride  down  Main  street  with- 
out protest  or  objection  from  the  company,  and  that  he  had  no  knowl- 
edge at  the  time  he  boarded  the  Elmwood  avenue  car  of  the  existence 
of  any  rule  or  regulation  forbidding  the  giving  of  transfers  which 
would  permit  him  to  ride  to  his  desired  destination. 

The  railroad  company  showed  by  the  testimony  of  its  witness  that  it 
had  in  fact  established  a  rule  forbidding  the  giving  of  such  transfers, 
but  it  also  appeared  that  there  had  been  no  publication  of  such  a  rule 
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in  the  public  press,  that  it  had  not  been  posted  in  the  street  cars  of 
the  company,  that  orders  for  the  enforcement  of  transfer  rules  had 
been  given  conductors,  but  no  steps  had  been  taken  by  the  company  to 
bring  such  rules  to  the  knowledge  and  attention  of  the  traveling  public 
except  such  as  it  might  gain  from  inquiry  from  car  conductors. 

Assuming  the  right  of  the  company  to  adopt  and  enforce  the  rule 
and  regulation  in  question,  can  it  enforce  such  a  rule  where  there  are 
two  alternate  routes  open  to  the  passenger  without  taking  proper  steps 
to  promulgate  such  rules  and  bringing  them  to  the  attention  of  the 
traveling  public?  We  think  not.  Rules  of  this  character  are  not  sim- 
ply for  the  guidance  of  conductors,  but  equally  for  the  guidance  of 
the  traveling  public ;  and  where  the  company  undertakes  to  stand  on 
the  validity  and  reasonableness  of  such  regulations  as  to  the  public 
which,  in  the  absence  of  such  rules,  would  have  the  right  to  choose  the 
route  of  travel,  we  think  it  should  appear  that  the  rules  were  properly 
published  in  some  manner  so  as  to  call  the  attention  of  the  public  to 
their  provisions. 

The  question  was  up  in  the  case  of  McGowan  v.  New  York  City  Ry. 
Co.,  99  N.  Y.  Supp.  835,  where  the  Appellate  Term,  presided  over 
by  Justices  Gildersleeve,  Leventritt,  and  McCall,  in  a  short  opinion, 
said: 

"We  are  of  the  opinion  that,  under  a  properly  presented  case,  based  upon 
sufficient  facts,  courts  will  uphold  a  rule  or  regulation  in  the  issuing 
*  *  *  of  transfers  that  will  recognize  public  convenience.  But  the  mere 
making  of  such  a  rule  will  not  be  sufficient;  there  is  the  further  duty  of 
giving  reasonable  notice  of  the  existence  of  such  a  rule,  so  that  the  public 
may  not  be  misled  in  applying  for  transfers.  As  it  does  not  appear  that 
the  defendant  adopted  any  method  of  notifying  the  public  of  the  institution 
of  such  a  rule,  the  judgment  must  be  reversed." 

We  think  the  case  cited  is  good  law.    If  it  is,  then  the  judgment  of 
the  City  Court  must  be  reversed,  and  a  new  trial  directed. 
So  ordered,  with  costs  to  abide  the  event. 


(174  App.  Dlv.  108) 

PEOPLE  v.  FRANKLIN  H.  KALBFLBISGH  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    September  29,  1916.) 

1.  Criminal  Law  ^=5>101(4) — TfiiAL — Pbocbdube — Jxxbisdiotion. 

Laws  1910,  c.  659,  {  95,  provides  for  arrest  on  magistrate's  order  of  al- 
leged violator  of  Sanitary  Code,  and  for  summary  trial,  or  on  application 
of  the  board  of  health,  for  transfer  to  Court  of  Special  Sessions,  but  that 
the  accused's  right  to  Jury  trial  shall  not  be  affected  by  the  statute.  Laws 
1915,  c.  531,  art.  IIIA,  {  44,  effecMve  May  8,  1915,  repealing  Laws  1910,  c. 
659,  §  95,  on  and  after  July  1,  i915,  provides  for  trial  in  such  cases  by 
the  magistrate,  after  informing  accused  of  his  right  to  trial  before  three 
justices,  or,  for  transfer  on  defendant's  consent  to  the  Special  Sessions, 
or  for  transfer  by  the  magistrate  after  examination  of  the  case.  Infor- 
mation was  filed  May  14,  1915,  and  trial  had  November  11th.  The  record 
showed  only  that  on  such  date,  in  0)urt  of  Special  Sessions,  composed  of 
three  Justices,  defendant  appeared  by  counsel,  and,  without  plea,  motion, 
or  objection,  proceeded  to  trial  and  was  convicted,  but  did  not  show  that 
the  order  required  to  transfer  the  case  was  ever  made.    Held,  that  the 
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Special  Sessions  had  no  Jurisdiction,  neither  statute  having  been  complied 
with. 

[Ed.  Note.--For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  202 ;  Dec. 
Dig.  «=»101(4).] 

2.  Cbihinai.  Law  ^=s>1086(2) — Tbial — ^Procedure— Jubismctiow. 

In  such  a'  proceeding,  on  appeal  to  the  Appellate  Division,  the  record 
must  affirmatively  show  Jurisdiction,  to  warrant  sustaining  conviction  in 
the  Court  of  Special  Sessions,  when  the  case  was  commenced  hefbre  a  city 
magistrate  by  information  or  arraignment 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  2738;  Dec. 
Dig.  <8s>1086(2).] 

3.  Cboqnal  Law  ^=:»1134(3) — AfpkaI/— Scopb — Jxjbisdictional  MAiTBBa 

Though  the  question  of  sufficiency  of  record  to  show  Jurisdiction  is  not 
raised,  the  court  on  appeal  may  consider  it 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  S|  2989,  2990, 
3056;   Dec.  Dig.  e=s>1134(3).] 

4.  Cbiminal  Law  ^=»1110(1) — ^ApPEAir-BxcoBn — Dutiss  of  Pasties. 

Though  it  is  appellant's  duty  to  present  a  full  record  on  appeal,  it  is 
the  duty  of  the  prosecuting  attorney  to  supply  defects. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  2903,  2907, 
2909,  2919;  Dec  Dig.  «=»H10(1).] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

The  Franklin  H.  Kalbfleisch  Company  was  convicted  of  violating 
Sanitary  Code,  §  96,  and  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  MILLS, 
and  RICH,  JJ. 

James  W.  Prendergast,  of  New  York  City  (Joseph  Walker  Magrath, 
of  New  York  City,  on  the  brief),  for  appellant. 

E.  Crosby  Kindleberger,  of  New  York  City  (Lamar  Hardy,  Corp. 
Counsel,  and  Terence  Farley,  l)Oth  of  New  York  City,  on  the  brief), 
for  the  People. 

RICH,  T.  [1,2]  Irrespective  of  the  questions  presented  in  the  briefs 
of  counsel,  this  judgment  must  be  reversed  upon  the  ground  of  want 
of  jurisdiction  in  the  court.  Prior  to  May  8,  1915,  proceedings  in  the 
Court  of  Special  Sessions  and  City  Magistrates'  Courts  were  con- 
trolled by  chapter  659  of  the  Laws  of  1910,  section  95  of  which,  so 
far  as  material,  provided : 

"Upon  the  complaint,  against  any  person  for  violation  of  the  Sanitary  Code 
or  any  sanitary  regulation,  ordinance,  or  order,  made  to  a  magistrate,  such 
magistrate  may  order  the  arrest  of  a:ny  person  against  whom  such  complaint 
is  made,  as  in  any  other  case  of  a  criminal  offense  and  by  his  warrant  may 
require  any  peace  ofBcer  to  make  such  arrest,  and  may,  after  such  arrest, 
proceed  summarUy  to  try  such  person  for  such  alleged  offense;  but  no  such 
trial  shaU  be  had  on  any  arrest  made  in  the  dty  without  sufficient  notice 
thereof  being  first  given  to  the  department  of  health.  Upon  an  application 
in  behalf  of  said  department  made  before  the  trial  is  commenced,  the  trial  of 
such  person,  together  with  the  papers,  shall  be  remitted  to  the  Court  of  Spe- 
cial Sessions,  upon  which  court  Jurisdiction  to  try  such  persons  is  hereby  con- 
ferred; but  the  right  of  any  person  to  elect  to  be  tried  before  a  jury,  as  it 
may  now  exist,  is  not  affected  by  anything  herein  contained." 

Under  this  provision  the  Court  of  Special  Sessions  could  only  ac- 
quire jurisdiction  of  a  case  commenced  before  a  city  magistrate,  for 
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a  Violation  of  the  Sanitary  Code,  by  an  application  being  made  there- 
in by  the  department  of  health,  and  a  failure  of  the  defendant  to  de- 
mand a  trial  by  jury. 

On  May  8,  1915,  chapter  531  of  the  laws  of  that  year,  amending 
some  provisions  of  chapter  659  of  the  Laws  of  1910,  became  operative. 
Article  III  A  was  added,  section  44  of  which  provides : 

"Whenever  a  defendant  Is  arraigned  before  a  city  magistrate  for  an  offense 
which  may  be  tried  by  a  Court  of  Special  Sessions  held  by  a  city  magistrate, 
such  city  magistrate  after  taking  the  information  and  depositions  and  the 
statement  of  the  defendant  in  relation  thereto,  or  his  waiver,  may,  with  the 
consent  of  the  defendant,  after  informing  him  of  his  right  to  be  tried  by  three 
justices  at  the  Court  of  Special  Sessions  provided  for  in  articles  two  and  three 
hereof,  unless  objection  is  made  in  behalf  of  the  department  in  charge  of  the 
prosecution  for  a  violation  of  a  code,  rule  or  order  of  such  department,  or 
in  any  other  case  by  the  district  attorney,  proceed  to  hold  a  Court  of  Special 
Sessions  and  try  and  determine  such  action  upon  the  Information  taken  by 
the  magistrate  and  the  plea  of  the  defendant  taken  thereto  by  su^h  Court  of 
Special  Sessions  and  shall  exercise  with  regard  thereto  all  the  powers  and 
Jurisdiction  of  the  Court  of  Special  Sessions  provided  for  in  articles  two  and 
three  hereof  and  may  from  time  to  time  adjourn  such  trial.  In  any  case 
where  the  magistrate  holds  a  Court  of  Special  Sessions  the  action  shall  be 
tried  and  finally  disposed  of  by  him,  or  if  the  department  in  charge  of  the 
prosecution  or  the  district  attorney,  as  the  case  may  be,  and  the  defendant 
consent,  may  be  tried  by  a  Court  of  Special  Sessions  to  be  held  by  the  next 
magistrate  sitting  in  the  same  Magistrate's  EHstrict  Court  or  be  remitted  with 
the  papers  to  the  Court  of  Special  Sessions  provided  for  in  articles  two  and 
three  hereof  for  trial  •  •  ♦  by  three  justices.  •  *  *  If  the  defend- 
ant shall  not  give  such  consent,  or  if  the  department  in  charge  of  the  prose- 
cution or  the  district  attorney  as  the  case  may  be  shall  object  as  aforesaid 
at  any  time  before  the  actual  trial  by  the  magistrate  in  such  Court  of  Spe- 
cial Sessions,  the  city  magistrate  shall  proceed  to  examine  such  case  as  a 
magistrate  and  may,  if  the  evidence  warrants,  hold  such  defendant  to  answer 
for  trial  before  three  justices  at  the  Court  of  Special  Sessions,  provided  for 
in  articles  two  and  three  hereof."  • 

After  this  section  became  operative,  no  case  of  this  character  could 
be  transferred  for  trial  to  a  Court  of  Special  Sessions  composed  of 
three  justices,  unless  the  defendant  consented,  or  in  default  of  such 
consent  the  city  magistrate  proceeded  to  examine  such  case  as  a  magis- 
trate, and  thereafter  held  the  defendant  to  answer  for  trial  before  such 
court  of  three  justices  holding  a  Court  of  Special  Sessions.  People 
ex  rel.  N.  Y.  Disposal  Corp.  v.  Freschi,  159  N.  Y.  Supp.  23.  It  was 
said  in  this  case  (and  the  conclusion  is  as  applicable  to  a  proceeding 
commenced  before  a  magistrate  under  the  provisions  of  section  95, 
before  section  44  became  operative,  as  to  a  proceeding  commenced 
before  a  magistrate  thereafter) : 

"An  information  takes  the  place  of  an  indictment."  People  of  State  of  N.  Y. 
V.  Cully,  167  App.  Dlv.  335,  153  N.  Y.  Supp.  127.  "If  the  court  purposed  to  pro- 
ceed upon  the  information  laid  before  the  city  magistrate  (People  ex  rel.  Cohen 
V.  Warden,  150  App.  Div.  at  page  422  [135  N.  Y.  Supp.  159]),  it  could  not  do  so 
without  an  order  made  by  the  city  magistrate  pursuant  to  section  44.  On  the 
other  hand,  the  Court  of  Special  Sessions  could  not  proceed  in  this  action  as 
begun,  without  a  showing  in  any  information  that  an  order  required  by  the  said 
section  44  to  confer  Jurisdiction  had  been  made.  As  the  information  is  analo- 
gous to  an  Indictment,  it,  or  it  and  this  order,  would  naturally  and  properly 
be  part  of  the  judgment  roll  (section  486,  Code  of  Criminal  Procedure),  or  at 
least  could  and  should  be  part  thereof.  People  v.  Grout,  No.  1,  166  App.  Div. 
at  page  222  [151  N.  Y.  Supp.  322]." 
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In  other  words,  the  Court  of  Special  Sessions,  composed  of  either 
one  or  three  justices,  could  not  proceed  to  try  a  case  commenced  by 
information  and  arraignment  before  a  city  magistrate,  under  the  pro- 
visions of  either  section,  until  the  record  before  it  established  that  such 
proceedings  had  been  taken  and  order  thereupon  made  as  conferred 
jurisdiction  upon  the  Special  Sessions  to  try  the  defendant.  Such  ju- 
risdiction must  afRrmatively  appear  from  the  record,  on  an  appeal  to 
this  court,  to  warrant  or  authorize  it  to  sustain  a  conviction  in  the 
Court  of  Special  Sessions  in  a  case  which  was  commenced  before  a 
city  magistrate  by  information  or  arraignment. 

[3,  4]  Section  39  of  said  chapter  531  provides  that  section  95  of 
the  amended  statute  (herein  quoted)  is  repealed  "from  and  after  the 
first  day  of  July,  nineteen  hundred  and  fifteen."  The  information  by 
which  the  proceeding  under  consideration  was  commenced  was  sworn 
to  before  a  city  magistrate  on  May  14,  1915,  and  the  proceeding  thus 
instituted  was  then,  and  for  1  month  and  17  days  thereafter,  controlled 
by  the  provisions  of,  and  procedure  designated  in,  section  95  of  chap- 
ter 659  of  the  Laws  of  1910.  The  record  fails  to  show  that  any  notice 
was  given  to  the  department  of  health,  or  that  an  application  was  made 
by  it,  or  any  order  based  on  such  application,  remitting  the  case  to 
the  Court  of  Special  Sessions,  held  by  three  justices,  for  trial.  It  does 
not  appear  that  the  summons  asked  in  the  information  was  issued  by 
the  city  magistrate,  or  that  the  defendant  ever  appeared  in  the  pro- 
ceeding or  entered  any  plea.  The  only  procedure  shown  is  that  on 
May  14,  1915,  the  information  was  filed,  and  that  on  November  11th 
following  the  defendant  appeared  by  counsel  in  the  Court  of  Special 
Sessions,  composed  of  three  justices,  and,  without  plea,  motion,  or 
objection,  proceeded  to  trial  and  was  convicted.  At  the  time  of  the 
trial  the  repeal  of  section  95  of  the  Laws  of  1910  had  become  eflFective, 
but  even  if  the  provisions  of  section  44  of  the  amendatory  act  con- 
trolled the  procedure  after  July  1st,  the  status  of  the  parties  on  this 
appeal  is  not  changed,  for  the  record  fails  to  show  that  the  order  re- 
quired by  the  provisions  of  either  statute  to  transfer  the  case  to  that 
court  or  confer  jurisdiction  upon  it  was  ever  made.  While  it  is  the 
duty  of  the  appellant  to  print  a  full  and  complete  copy  of  the  record, 
it  is  equally  the  duty  of  the  prosecutor,  if  part  of  such  record  has 
been  omitted,  to  see  to  it  that  such  defective  record  is  made  to  con- 
form to  the  facts.  Although  this  question  is  not  raised,  we  are  not 
precluded  from  considering  and  acting  upon  jurisdictional  defects  pre- 
sented by  the  record. 

The  judgment  of  conviction  of  the  Court  of  Special  Sessions  is 
reversed.    AH  concur. 
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JOHNSON  V.  TAIT. 

(Supreme  Court,  Special  Term,  Erie  Clloonty.    October  13,  1916.) 

!•  Work  and  Labob  ^=;>7(3)— Iicflibd  Promise — ^Nubsino  ajtd  Case — Rela- 
tion 07  Pabties. 

Where  plaintiff  took  the  defendant,  his  fother-in-law,  an  old  and  infirm 
man,  requiring  quite  a  degree  of  personal  care  and  nursing,  to  live  with 
his  family,  and  where  nothing  was  said  as  to  his  payment  for  board  or 
services,  the  law  imported  an  implied  promise  to  compensate  plaintiff  for 
the  reasonable  value  thereof,  as  his  relationship  imposed  no  legal  duty  to 
care  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Work  and  Labor,  Cent  Dig.  |  18 ;  Dec. 
Dig.  «=»7(8).] 

2.  Husband  and  Whtb  «=»208— Wife's  Sepabatb  Pbopebtt— Oonstbuction 
or  Statute. 

I>omestic  Relations  Law  (Consol.  Laws,  c.  14)  |  60,  giving  a  married 
woman  a  cause  of  action  in  her  separate  right  for  her  services,  and  pro- 
viding that  her  husband  shall  have  no  right  of  action  therefor  unless  she, 
or  her  husband  with  her  knowledge  has  otherwise  agreed  with  the  party 
obligated,  was  not  intended  to  modify  a  wife's  obligation  to  render  serv- 
ices in  her  husband's  own  household,  although  such  service  may  benefit 
a  third  person,  so  that  the  value  of  a  wife's  services  to  her  father,  a  mem- 
ber of  her  husband's  family,  could  not  be  separated  from  those  rendered 
to  the  husband,  and  he  might  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  tS  756, 
757,  76(^-764;    Dec.  Dig.  <8=»206.] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Henry  Johnson  against  Donald  Tait  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

J.  H.  Madden,  of  Buffalo,  for  appellant. 
Edward  C.  Schlenker,  of  Buffalo,  for  respondent 

WHEELER,  J.  The  plaintiff  sued  and  recovered  in  the  court  be- 
low for  board,  room,  nursing,  and  other  attentions  furnished  the  de- 
fendant for  a  number  of  years  while  living  with  the  plaintiff  and  in 
his  family.  The  defendant  was  the  father  of  the  plaintiff's  wife,  and 
an  old  and  infirm  man,  requiring  to  quite  a  degree  the  personal  care 
and  nursing  of  his  daughter,  which  was  given.  At  the  time  he  became 
an  inmate  of  the  plaintiff's  home,  nothing  was  said  as  to  his  paying 
for  the  board,  nursing,  and  services  afterwards  rendered. 

[  1  ]  The  defendant  contends  that,  in  the  absence  of  an  express  agree- 
ment to  compensate  the  plaintiff,  owing  to  the  relations  of  the  parties, 
no  implied  promise  arises,  but  the  legal  presumption  is  that  these  serv- 
ices were  gratuitous.  We  think  this  proposition  requires  no  extended 
discussion,  and  that  the  rule  is  contrary  to  that  contended  for  by  the 
appellant.  The  plaintiff  is  the  son-in-law  of  the  defendant,  and  that 
relationship  imposed  on  him  no  legal  duty  toward  the  defendant  to 
care  for  him  in  his  declining  years,  or  furnish  him  a  home  without 
charge.  The  rule  contended  for  by  the  defendant  does  not  apply  to 
cases  of  this  kind.  Koebel  v.  Beetson,  112  App.  Div.  639,  98  N.  Y. 
Supp.  408;  Matter  of  Stiles,  64  Misc.  Rep.  658,  120  N.  Y.  Supp.  714; 
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Gallaher  v.  Vought,  8  Hun,  87;  Matter  of  Lannon,  75  Misc.  Rep. 
66,  134  N.  Y.  Supp.  974;  Matter  of  Enos,  61  Misc.  Rep.  594,  115  N. 
Y.  Supp.  863;  Matter  of  Duke,  57  Misc.  Rep.  541,  109  N.  Y.  Supp. 
1087.  We  think  the  plaintiff  made  out  a  case  entitling  him  to  recover, 
and  that  the  law  imports  an  implied  promise  to  compensate  the  plain- 
tiff for  the  reasonable  value  of  the  board  and  care  given. 

[2]  It  is,  however,  further  argued  by  the  appellant,  as  a  reason  for 
reversal,  that  the  judgment  included  a  recovery  for  services  rendered 
by  the  plaintiff's  wife  to  her  father,  and  that  by  section  60  of  the 
Domestic  Relations  Law  these  services  belonged  exclusively  to  the 
wife,  and  it  was  error  to  permit  any  recovery  for  them.  Section  60, 
referred  to,  provides  as  follows : 

''A  married  woman  shaU  have  a  cause  of  action  in  her  own  sole  and  sep- 
arate right  for  all  wages,  salary,  profits,  compensation  or  other  remunera- 
tion for  which  she  may  render  work,  labor  or  services,  or  which  may  be  de- 
rived from  any  trade,  bosinesjs  or  occupation  carried  on  by  her,  and  her  hus- 
band shall  have  no  right  of  action  therefor  unless  she  or  he  with  her  knowl- 
edge and  consent  has  otherwise  expressly  agreed  with  the  person  obligated 
to  pay  such  wages,  salary,  profits,  compensation  or  other  remuneration.  In 
any  action  or  proceeding  in  which  a  m'airied  woman  or  her  husband  shall  seek 
to  recover  wages,  salary,  profits,  compensation  or  other  remuneration  for 
which  such  married  woman  has  rendered  work,  labor  or  services  or  which 
was  derived  from  any  trade,  business  or  occupation  carried  on  by  her  or  in 
which  the  loss  of  such  wages,  salary,  profits,  compensation  or  other  remunera- 
tion shall  be  an  item  of  damage  claimed  by  a  married  woman  or  her  husband, 
the  presumption  of  law  in  all  such  cases  shaU  be  that  such  married  woman  is 
alone  entitled  thereto^  unless  the  contrary  eicpressly  appears.*' 

If  the  value  of  the  wife's  services  for  nursing  and  for  other  atten- 
tions given  her  father  while  at  her  husband's  home  are  to  be  separated 
from  those  rendered  by  the  husband,  then  this  judgment  should  be 
reversed  and  a  new  trial  granted.  We  do  not  think  that  the  section 
of  the  Domestic  Relations  Law  above  quoted  §hould  be  construed  so 
as  to  cover  services  rendered  by  the  wife  in  the  husband's  own  house- 
hold. In  contemplation  of  law,  we  think  the  services  rendered  by  the 
plaintiff's  wife  to  the  defendant  were  services  rendered  to  the  husband, 
and  were  not  services  rendered  and  performed  on  her  own  independent 
account.  The  statute  was  not  intended,  in  any  way,  to  vary  or  modify 
the  obligation  which  the  wife  owes  the  husband  to  render  services  in 
his  own  household,  although  such  services  may  benefit  a  third  person. 
A  husband  as  the  head  of  the  household  might  see  fit  to  take  boarders, 
and  it  would  thus  become  necessary  for  the  wife  to  cook  their  meals 
and  care  for  their  rooms,  and  yet  we  do  not  think  for  a  moment  the 
statute  intended  that  the  wife  should  have  a  cause  of  action  against 
the  boarders  for  the  value  of  her  services  as  distinguished  from  the 
value  of  what  the  husband  contributed.  The  holding  contended  for 
by  the  appellant  would  result  in  absurd  situations  and  conditions,  and 
such  a  conflict  between  the  husband  and  wife  as  would  tend  to  destroy 
the  unity  and  peace  of  the  family. 

On  the  other  hand,  the  statute  relied  on  relates  rather  to  services 
rendered  by  a  married  woman  to  others  in  occupations  or  business  dis- 
connected from  the  duties  performed  by  the  wife  as  a  member  of  her 
husband's  household.    It  was  held  in  Coleman  v.  Burr,  93  N.  Y.  17-30, 
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45  Am.  Rep.  160,  that  the  act  of  1860  (chapter  90,  Laws  of  1860),  au- 
thorizing a  married  woman  to  carry  on  business  and  to  perform  labor 
on  her  sole  and  separate  account,  did  not  absolve  her  from  the  duty  to 
render  to  her  husband  such  services  in  his  household  as  are  commonly 
expected  of  a  married  woman  in  her  station  of  life.  Whatever  serv- 
ices are  thus  rendered  are  not  "on  her  sole  and  separate  account,"  and 
in  rendering  them  she  still  bears  to  him  the  common-law  relation. 

In  Porter  v.  Dunn,  131  N.  Y.  314,  30  N.  E.  122,  is  a  case  where, 
under  a  prior  statute  of  the  same  general  character,  Uie  plaintiff's 
wife,  while  attending  to  the  household  duties  and  helping  her  husband 
in  his  business,  and  being  engaged  in  no  occupation  separate  from  that 
devolving  upon  her  as  wife,  also  attended  upon  the  deceased,  who  was 
a  boarder  in  plaintiff's  house,  and  cared  for  him  as  a  nurse.  The  court 
held  that  under  the  circumstances  the  right  of  the  husband  to  maintain 
the  action  for  such  services  was  clear.    The  court  said : 

The  statutes  "have  not,  by  express  provision,,  nor  have  they  by  ImpUcation, 
deprived  the  husband  of  his  common-law  right  to  avail  himself  of  a  profit  or 
benefit  from  her  services." 

See,  also,  Stevens  v.  Cunningham,  181  N.  Y.  459,  74  N.  E.  434. 
We  think  the  judgment  should  be  affirmed. 
So  ordered. 


MAROTTA  v.  MARVULLO.     • 
(Supreme  Court,  Appellate  Term,  First  Department.    October  17,  1916.) 

Judgment  ^=>169 — Opening  Default — Tebms — Deceit. 

Where  defendant's  attorney,  after  securing  consent  of  plaintilTs  at- 
torney to  delay,  instead  of  securing  adjournment  by  affidavit,  answered 
"Ready"  and  procured  default,  the  court  should  not  Impose  on  plaintiff 
as  terms  for  opening  the  default,  payment  of  a  full  bill  of  costs. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  tS  328,  329;  Dec 
Dig.  tS=>160.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Fred  Marotta  against  Gaetano  MarvuUo.  From  an  order 
imposing  payment  of  full  bill  of  costs  as  terms  on  opening  of  default, 
plaintiff  appeals.    Reversed. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Samuel  W.  Altman,  of  New  York  City  (Abraham  Rosenstein,  of 
New  York  City,  of  counsel),  for  appellant. 

Julius  V.  Carabba,  of  New  York  City  (Adolphus  D.  Pape,  of  New 
York  City,  of  counsel),  for  respondent 

SHEARN,  J.  Plaintiff's  counsel  was  induced  to  consent  to  one 
week's  adjournment  of  the  trial  to  enable  new  counsel  for  the  defend- 
ant to  familiarize  himself  with  the  facts  and  properly  prepare  for  trial. 
Instead  of  filing  the  affidavit  necessary  to  procure  the  adjournment, 
defendant's  counsel,  to  whom  the  favor  had  been  extended,  answered 
"Ready,"  and  procured  the  dismissal  of  the  complaint  on  default  caused 
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by  the  natural  inability  of  plaintiff's  counsel  to  proceed  without  wit- 
nesses that  would  have  been  on  hand,  but  for  the  representations  made 
by  defendant's  counsel.  Nevertheless,  on  opening  the  default  thus 
brought  about  by  defendant's  counsel,  and  without  any  fault  on  the 
part  of  plaintiffs  counsel,  the  court  required  the  plaintiff  to  pay  a  full 
bill  of  costs,  thus  rewarding  a  method  of  practice  which,  unexplained, 
seemingly  merited  discipline  instead.  No  terms  should  have  been  im- 
posed upon  a  party  that  was  not  only  innocent  but  deceived. 

The  order,  in  so  far  as  appealed  from,  is  reversed,  with  $10  costs  and 
disbursements.    All  concur. 


FRANK  ▼.  PENNACCSO. 

(Supreme  Court,  AppeUate  Term,  First  Department    October  17,  1916.) 

EZXCUTION  ^s»418 — SUPPLEKSNTABT  PbOCEEDINGS — GONTSMPT— AdJTTDICATION. 

Under  Judiciary  Law  (Consol.  Laws,  c.  dO>  S  770,  providing  that  if  it  is 
determined  that  the  accused  has  committed  the  offense  charged,  and  that 
it  prejudiced  the  rights  of  a  party  to  an  action  or  proceeding,  the  court 
may  make  a  final  order  directing  the  punishment  for  contempt,  an  order  in 
supplementary  proceedings  not  containing  an  adjudication  of  prejudice 
was  invalid. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  1 1201 ;  Dec.  Dig. 
«=3>418.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Proceeding  supplementary  to  execution  by  Louis  R.  Frank  against 
Frank  Pennaccso.  From  an  order  of  the  City  Court  of  the  City  of 
New  York  adjudging  defendant  judgment  debtor  in  contempt,  he  ap- 
peals.   Order  reversed,  with  leave  to  renew  the  motion. 

Argued  October  term,  1916,  before  GUY,  BITUR,  and 
SHEARN,  JJ. 

Nicholas  Selvaggi,  of  New  York  City,  for  appellant 
Maxwell  Arent,  of  New  York  City,  for  respondent 

BIJUR,  J.  It  is  not  necessary  to  determine  the  many  points  raised 
on  this  appeal  because  of  the  "fatal  objections  to  the  order,"  in  that 
"it  does  not  contain  the  absolutely  necessary  adjudication"  that  the 
act  for  which  the  party  is  punished  "was  calculated  to  or  actually  did 
defeat,  impair,  impede,  or  prejudice  the  rights  or  remedies  of  the 
complaining  party."  Guerrier  v.  Coleman,  135  App.  Div.  46,  119  N. 
Y.  Supp.  895;  Judiciary  Law,  §  770. 

Order  reversed,  with  $10  costs  and  disbursements,  with  leave,  how- 
ever, to  renew  the  motion  in  the  court  below.    All  concur. 

^=9For  oUier  cases  see  same  topic  it  KEY-NUMBER  In  all  Key-Kumbere^l  Digests  ft  iDdezet 
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(97  Misc.  Bep.  84) 

KEYBS  et  aL  ▼.  AKINS  et  aL 

(Supreme  Court,  Special  Term,  Steuben  C!ounty.    October  16,  1916.) 

Action  ^=950(7) — Joxndes — Fobeolosubb  ot  Mortgaqks. 

Different  mortgages,  given  to  cover  different  pieces  of  property,  by 
different  persons,  and  to  secure  dlffenent  debts,  cannot  be  foreclosed  In 
one  action  by  the  executors  of  the  owner  of  them  all,  as  causes  of  action 
on  different  contracts  cannot  be  joined  in  the  same  action,  unless  all 
parties  are  affected  by  each, 

[Ed.  Note. — For  other  cases,  see  Action,  Cent.  Dig.  {  524;  Dec.  Dig. 
«=5>50(7) ;  Pleading,  Cent  Dig.  f  137.] 

Action  by  Lewis  W.  Keyes  and  others,  as  executors,  etc.,  of  the 
last  will  and  testament  of  Alice  N.  Dox,  deceased,  against  Peter  W. 
Akins  and  others.  On  motion  by  plaintiffs  for  judgment  on  the  plead- 
ings, and  demurrers  by  defendants  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  and 
that  causes  of  action  have  been  improperly  united.  Motion  for  judg- 
ment on  the  pleadings  denied,  and  demurrers  sustained, 

James  N.  Robinson,  of  Homell,  for  plaintiffs. 

John  Griffin,  of  Hornell,  for  defendant  James  B.  Akins. 

Harry  L.  Allen,  of  Homell,  for  defendant  Peter  W.  Akins. 

CLARK,  J.  This  action  is  brought  to  foreclose  several  mortgages. 
Two  of  them  were  made  by  Peter  W.  Akins  and  wife,  covering  a 
certain  parcel  of  land  in  Homell.  Another  mortgage  was  made  at  a 
different  time,  and  by  different  parties,  namely,  by  James  B.  Akins 
and  by  Peter  W.  Akins  and  wife,  covering  a  separate  and  distinct 
piece  of  property,  which  was  owned  by  James  B.  Akins. 

The  property  described  in  the  first  two  mortgages  was  owned  by 
Peter  W.  and  Winifred  Akins.  Plaintiffs'  testator  owned  all  of  these 
mortgages,  and  it  is  sought  to  foreclose  them  in  one  action.  It  would 
seem  that  this  cannot  be  done,  because  the  different  mortgages  cover 
different  pieces  of  property,  were  given  by  different  persons,  and  to 
secure  different  debts. 

The  mle  seems  to  be  that  causes  of  action  on  different  contracts 
cannot  be  joined  in  the  same  action,  unless  all  parties  are  affected  by 
each.  In  other  words,  a  holder  of  different  mortgages  upon  different 
pieces  of  property,  and  given  by  different  parties,  and  securing  differ- 
ent debts,  cannot  foreclose  both  mortgages  in  one  action.  Wiltsie  on 
Mortgage  Foreclosures,  p.  324;  Nichols  v.  Drew,  19  Hun,  490;  Adams 
V.  Stevens,  7  Misc.  Rep.  468,  27  N.  Y.  Supp.  993. 

It  being  clear  that  all  the  mortgages  mentioned  in  the  complaint 
cannot  be  foreclosed  in  one  action,  the  simpler  way  would  be  to  di- 
vide the  action,  and  that  can  be  done  if  plaintiffs  are  so  advised. 

Motion  'for  judgment  on  pleadings  denied,  with  $10  costs,  and  de- 
murrers sustained. 

So  ordered. 

Cs>FQr  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  &  Indexes 
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KRAUSB  ▼.  JARKOW. 

(Supreme  Court,  Appellate  Term,  First  Department.    October  17,  1916.) 

Pleading  «=5>318(2) — ^Bnx  of  Pabtiottlabs— When  Allowable. 

In  suit  for  breach  of  employment  contract  defended  on  the  ground  that 
plaintiff  was  insubordinate  and  did  not  observe  the  regular  hours  of  em- 
ployment, he  is  entitled  to  bill  of  particulars  showing  when  he  came  late 
to  work,  how  late  he  was,  and  on  what  occasions  he  was  insubordinate. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  9e8»  969;  Dec. 
Dig.  <8ss»318(2).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Albert  Krause  against  Jacob  S.  Jarkow.  From  an  order 
denying  motion  for  bill  of  particulars,  plaintiff  appeals.  Modified  and 
affirmed. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and 
SHEARN,  JJ. 

Morris  Cukor,  of  New  York  City,  for  appellant. 
Leon  Sanders,  of  New  York  City  (Jacob  Zelenko,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  breach  of  a  written  contract  of  em- 
f>loyment  The  answer  admits  the  making  of  the  written  contract, 
and,  by  way  of  separate  defense,  pleads  that  the  plaintiff  did  not  ob- 
serve the  regular  hours  of  employment  and  was  insubordinate.  The 
bill  of  particulars,  although  somewhat  inartificially  drawn,  asks  for 
particulars  as  to: 

1.  When  and  where  the  plaintiff  agreed  to  commence  work  at  8 
a!  m.  (as  alleged  in  the  answer).  What  were  the  particular  days  at 
which  he  started  to  work  at  a  later  hour,  and  what  was  such  later 
hour? 

To  that  extent  it  seems  plain  that  particulars  should  be  furnished 
to  enable  the  plaintiff  to  prepare  to  meet  defendant's. alleffation. 

The  further  request  for  the  particular  times  and  places  and  re- 
spects in  which  plaintiff  was  insubordinate  and  refused  to  obey  di- 
rections with  the  date  of  the  incidents  is  also  proper. 

Order  modified  by  requiring  the  defendant  to  furnish  a  bill  of 
particulars  stating  when  and  where  did  the  plaintiff  agree  to  com- 
mence work  at  8  a.  m.,  what  were  the  particular  days  at  which  he 
started  to  work  at  a  later  hour,  and  what  was  such  later  hour,  at 
what  particular  times  and  places  and  in  what  particular  respect  was 
the  plaintiff  insubordinate  and  refused  to  obey  directions ;  and,  as  so 
modified,  affirmed,  without  costs  but  with  disbursements  to  appellant. 
All  concur. 

^s^For  other  cues  see  same  topic  A  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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BALTIMORE  ROOFING  &  ASBESTOS  MFG.  CX).  ▼.  RUBBER  ROOFING 

MFG.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    October  17,  1916.) 

L  Sales  «=5>28 — Contract— Requisites  and  Validity. 

An  alleged  contract,  set  out  in  a  counterclaim,  reading,  "Enter  our 
blanket  order  for  appro3^1mately  8,000  or  10,000  squares  of  your  various 
roofings,  which  we  will  sell  under  our  brands  at  prices  as  indicated  in 
this  communication,  in  mixed  and  less  car  shipments,*'  is  too  indefinite  to 
constitute  a  valid  and  enforceable  contract,  since  it  does  not  specify  any 
term  or  duration,  time  for  deliveries,  purchase  price,  kind  or  quality  of 
material,  or  the  rights  of  either  party,  if  the  other  refuses  to  perform. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent.  Dig.  §§  64,  55;   Dec  Dig. 

2.  Sales  <e==>411 — Remedies  of  BuYEift— Bbeach  of  Contsact— Pleading — 
Necessity  of  Demand  by  Buyeb. 

A  general  allegation  that  the  purchaser  was  ready  and  willing  to  per- 
form was  not  sutticient  to  cover  the  necessary  allegation  of  a  demand  for 
certain  goods  and  refusal  to  furnish  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  if  1161-1164;  Dec. 
Dig.  €=»411.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Baltimore  Roofing  &  Asbestos  Manufacturing  Com- 
pany against  the  Rubber  Roofing  Manufacturing  Company,  in  which 
the  defendant  filed  a  counterclaim.  From  an  interlocutory  judgment 
for  plaintiff,  sustaining  a  demurrer  to  the  counterclaim,  defendant  ap- 
peals.   Affirmed. 

Argued  October'term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Weil  &  Purvin,  of  New  York  City  (Arthur  Weil,  of  New  York 
City,  of  counsel),  for  appellant 
Leon  Laski,  of  New  York  City,  for  respondent. 

SHEARN,  J.  [1]  The  alleged  contract  set  out  in  the  counterclaim 
consisted  of  the  acceptance  of  the  following  written  order : 

"Enter  our  blanket  order  for  approximately  8,000  to  10,000  squares  of  your 
various  roofings,  which  we  will  sell  under  our  brand  at  prices  as  indicated 
in  this  communication,  in  mixed  and  less  car  shipments." 

In  this  order  eight  brands  of  roofing,  with  various  weights  and  prices 
for  different  brands,  are  specified,  but  the  number  of  squares  of  any 
particular  brand  which  defendant  might  require  is  not  stated  in  the 
order.  In  my  opinion,  this  accepted  order  is  too  indefinite  to  consti- 
tute a  valid  and  enforceable  contract.  Nowhere  is  there  any  term  or 
duration  of  the  alleged  contract  specified.  During  what  period  of  time 
was  the  appellant  to  have  the  right  to  demand  deliveries  from  the  re- 
spondent? During  what  period  of  time  could  the  respondent  have  in- 
sisted upon  the  appellant's  accepting  or  taking  deliveries  under  thie 
alleged  contract?  These  questions  at  once  suggest  themselves,  but 
the  writings  between  the  parties  leave  them  unanswered. 

Neither  can  it  be  determined  from  the  alleged  contract  what  would 
have  been  the  respondent's  rights  if  the  appellant  had  refused  to 
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order  or  take  a  single  item  of  merchandise.  The  seller  could  not  put 
aside  merchandise  and  sue  for  the  purchase  price,  because  no  pur- 
chase price  is  specified,  and  it  is  impossible  to  say  what  kind  or  qual- 
ity of  material  could  have  been  put  aside.  If  a  particular  kind  had 
been  put  aside,  appellant  might  have  refused  to  take  it,  claiming  that 
it  was  not  the  kind  or  quality  which  it  was  intended  to  order.  Neither 
could  the  respondent  have  sold  the  merchandise  and  sued  to  recover 
the  difference  between  the  contract  price  and  the  selling  price,  for  it 
would  not  have  known  what  priced  squares  to  sell,  or  how  much  to 
sell.  Neither  could  the  respondent  have  maintained  an  action  for  dam- 
ages to  recover  the  difference  between  the  contract  price  and  the  mar- 
ket price,  because  no  contract  price  is  specified,  and  no  one  could  tell 
the  market  price,  as  the  kind  of  goods  in  question  are  impossible  of 
specification.  It  is  not  clear  why  appellant's  counsel  cites  so  conspicu- 
ously the  case  of  Velleman  v.  Blumenthal,  172  App.  Div.  331,  158  N. 
Y.  Supp.  393,  which  has  absolutely  no  bearing  upon  the  point  at  is- 
sue. There  the  preliminary  order  was  a  blanket  order,  but  when  a 
sample  was  sent  a  specific  order  was  given  and  accepted. 

[2]  Even  if  the  contract  were  valid,  the  counterclaim  should  have 
alleged  a  demand  for  certain  gpods  and  a  refusal  to  furnish  them.  This 
is  not  covered  by  a  general  allegation  that  defendant  was  ready  and 
willing  to  perform. 

Judgment  affirmed,  with  costs.    All  concur. 


NEAL  V.  HUTCHESON  et  aL 
(Supreme  Court,  Special  Term,  Bronx  County.    July  7,  1916.) 

1.  Tbadb  Ukionb  «=»9— Jurisdiction — Fobeign  Association. 

The  objection  that  defendant  labor  union  is  a  foreign  voluntary  asso- 
ciation and  as  such  cannot  be  sued  in  the  Jurisdiction  is  untenable,  though 
it  might  be  good  if  the  association  were  incorporated. 

[Ed.  Note. — ^For  other  cases,  see  Trade  Unions,  Cent.  Dig.  §  7;  Dec  Dig. 
«=>9.] 

2.  Injunction  ^s»212 — ^Pkbsons  Bound — ^Associations — Members. 

Members  of  a  labor  union,  composed  of  individuals  all  of  whom  are  ul- 
timately liable  for  acts  of  officers  or  the  union,  are  bound  by  an  injunction, 
though  only  the  officers  are  served,  in  view  of  Code  Civ.  Proc.  §  1919  et 
seq.,  which  authorize  suits  against  the  officers,  but  relate  only  to  the  reme- 
dy and  not  liability. 

[Ed.  Note.— For  other  casea,  see  Injonction,  Cent  Dig.  t  435;  Dec.  Dig. 
«=>212.] 

3.  Trade  Unions  ^s»4,  7 — Rights  or  Members — Suspension. 

A  member  of  a  labor  union  cannot  be  suspended  or  expelled  without 
charges  and  due  trial  where  property  rights  are  involved,  nor  can  a  dis- 
tinction be  drawn  between  individuals  and  local  branches  of  associations 
In  this  respect;  confiscatory  by-laws  being  against  public  policy. 

[Bd.  Note. — For  other  cases,  see  Trade  Unions,  Cent  Dig.  {  3 ;  Dec;  Dig. 
«=>4,  7.] 

4.  Trade  Unions  «=»7 — Rights  of  Membebs — Suspension — "Tbiai*,'* 

The  constitution  of  the  asssoclation  empowered  the  president,  with  con- 
sent of  the  general  board,  to  suspend  any  local  union  for  violation  of  the 
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constitutloii,  and  provided  that  on  suspension  of  a  local  tmion  its  funds 
and  property  should  be  held  In  trust  by  the  general  organization  for  the 
trademen  of  the  locality.  It  also  provided  for  appeal  to  the  president, 
then  to  the  general  board,  and  then  to  convention,  but  stated  that  appeal 
should  not  stay  proceedings.  Held  that,  confiscatory  laws  being  contrary 
to  public  policy,  and  no  less  evil  because  the  property  confiscated  is  held 
In  trust,  and  the  first  two  appeals  being  to  bodies  already  committed  by 
approval  and  order  of  suspension,  no  "trial,*'  which  means  due  trial  on 
charges  before  Judgment  without  presumption  of  correctness  of  the 
charge,  is  provided,  and  that,  proceedings  not  being  stayed,  irreparable 
damage  may  be  done,  so  that  a  suspended  local  union  Is  entitled  to  in- 
junction restraining  enforcement  of  Uie  suspension  order. 

[Ed.  Note. — FOr  other  cases,  see  Trade  Unions,  Dec.  Dig.  ^=»7. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Trial.] 

Injunction  by  one  Neal  for  himself  and  others  similarly  situated 
against  one  Hutcheson,  president  of  the  United  Brotherhood  of  Car- 
penters and  Joiners  of  America,  and  against  such  brotherhood.  On 
motion  to  continue  the  temporary  injunction  pendente  lite.  Motion 
granted. 

Hillquit  &  Levene,  of  New  York  City,  for  the  motion. 
Cyrus  C.  Miller  and  Chas.  Maitland  Beattie,  both  of  New  York 
City,  opposed. 

MUIXAN,  J.  The  plaintiff,  as  treasurer  of  an  unincorporated  as- 
sociation, on  behalf  of  himself  and  of  all  other  members  of  a  general 
labor  organization  who  reside  in  the  city  of  New  York,  brings  this  ac- 
tion against  the  defendant  Hutcheson  individually  and  the  said  general 
labor  organization,  an  unincorporated  association,  for  injunctive  re- 
lief. A  preliminary  injunction  was  granted  and  continued  upon  hear- 
ing both  sides  informally,  and  this  motion  is  for  an  order  to  continue 
the  injunction  pendente  lite.  All  parties,  both  individuals  and  associa- 
tions, are  members  of  the  national  labor  organization  known  as  the 
United  Brotherhood  of  Carpenters  and  Joiners  of  America.  The  de- 
fendant Hutcheson  is  its  president.  Some  time  in  November,  1915, 
the  district  council  for  Greater  New  York,  composed  of  over  60  as- 
sociations, having  in  all  about  18,000  members,  applied  to  the  general 
executive  board  for  permission  to  make  demand  for  a  wage  increase 
and  other  benefits.  This  was  granted.  The  demand  was  accordingly, 
made,  to  take  effect  May  1,  1916,  and  the  employers  of  15,000  members 
acceded;  the  employers  of  the  other  3,000  men  refusing  to  accede. 
These  last-mentioned  employers  belonged  to  a  master  carpenters'  as- 
sociation. The  district  council  decid^  to  call  a  strike  of  the  3,000 
workmen,  and  applied  to  the  general  executive  board  for  such  finan- 
cial assistance  as  might  be  needed.  The  general  executive  board  for- 
bade a  strike  and,  without  consulting  the  district  council,  deputized  the 
defendant  Hutcheson  to  settle  the  dispute.  The  district  council  was 
insubordinate,  ordered  a  strike,  and  its  members  obeyed.  The*  defend- 
ant Hutcheson  effected  a  settlement  with  the  masters'  association  on 
terms  \yhich  the  men  considered  disadvantageous  to  them ;  one  of  their 
complaints  being  that  the  settlement  did  no  more  than  adjust  the  rate 
of  wages,  and  that  at  a  lower  scale  than  many  employers  had  already 
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agreed  to.  The  defendant  called  several  meetings  of  the  men  and  of 
the  district  council,  and  it  was  overwhelmingly  decided  by  both  men 
and  council  not  to  accept  the  settlement.  Thereupon  the  defendant 
Hutcheson,  as  president  of  the  general  body,  without  charges  or  trial, 
acting  under  the  provisions  of  section  10  of  the  constitiition  and  laws 
of  the  organization,  summarily  suspended  the  district  council  and  the 
local  unions,  and  directed  all  members  to  join  other  unions  which  he 
prepared  to  form.  He  also  demanded  that  all  the  books,  papers,  and 
property  of  the  local  unions  and  district  council  be  transferred  to 
the  general  secretary  in  trust,  €tnd  proceeded  to  do  other  things  of 
which  plaintiff,  the  local  unions,  the  district  council,  and  other  mem- 
bers complain.  The  preliminary  injunction  restrains  the  enforcement 
of  the  suspension,  the  interference  with  the  property,  the  reorganiza- 
tion of  the  unions  and  district  council,  and  the  disciplining  of  the  mem- 
bers. 

[1]  A  preliminary  objection  that  the  defendant  association  is  a  for- 
eign voluntary  association  and  as  such  cannot  be  sued  in  this  jurisdic- 
tion is  untenable.  The  objection  might  be  good  if  the  association  were 
incorporated.  People  ex  rel.  Solomon  v.  Painters,  218  N.  Y.  115,  112 
N.  E.  752. 

[2]  The  defendant  association  here  is  composed  of  individuals,  all 
of  whom  are  ultimately  individually  liable.  The  method  of  suit  and 
enforcement  of  judgment  (C.  C.  P.  §  1919  et  seq.)  relate  only  to  the 
remedy  (Messier  v.  Schwarzkopf,  35  Misc.  Rep.  72,  71  N.  Y.  Supp. 
241).  The  injunction  is  binding  on  all  the  members,  though  only  the 
officers  be  served.  Russell  v.  Stampers'  Union,  57  Misc.  Rep.  96,  107 
N.  Y.  Supp.  303;  Bossert  v.  Dhuy,  166  App.  Div.  255, 151  N.  Y.  Supp. 
877. 

[3,  4]  It  seems  to  me  that,  while  many  points  were  raised  upon  the 
argument  and  discussed  in  the  briefs,  only  one  is  properly  before  me 
for  decision — ^that  relating  to  the  validity  of  the  suspensions.  The 
portion  of  section  10  of  8ie  constitution  and  laws  of  the  association 
pertinent  here  reads  as  follows : 

•*He  (the  president)  shaH  •  ♦  •  have  power  to  suspend  any  local  union, 
district  council  ♦  *  ♦  for  violation  of  the  constitution.  •  •  •  Any  local 
♦  ♦  •  union,  district  council,  ♦  ♦  ♦  which  wiUfuUy  or  directly  vio- 
lates the  constitution,  laws  or  principles  of  this  United  Brotherhood  or  acts 
in  antagonism  to  its  welfare  can  be  suspended  by  the  general  president,  with 
the  consent  of  the  general  ezecntlye  board.  •  •  *  Whenever,  in  the  judg- 
ment of  the  general  president,  subordinate  bodies  or  the  members  thereof  are 
working  against  the  best  interests  of  the  United  Brotherhood,  or  are  not  in 
harmony  with  the  constitution  and  laws  of  the  United  Brotherhood,  the  gener- 
al president  shall  have  power  to  order  said  body  to  disband  under  penal^  of 
suspension." 

Section  30  provides  that :   . 

"If  at  any  time  a  local  union  should  *  *  *  be  suspended  or  ezpeUed  all 
property  ♦  •  *  and  funds  held  by  •  •  •  said  local  union  must  be 
forwarded  immediately  by  express  to  the  general  secretary,  to  be  held  in 
safe-keeping  for  the  United  Brotherhood  as  trustees  for  the  carpenters  in  that 
locality  until  such  time  as  they  shall  reorganize." 

It  is  not  disputed  that  the  district  council  and  the  local  unions  own 
considerable  property.  Their  title  to  this  would  be  destroyed  or  im- 
leON.Y.S.— 64 
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paired  if  these  sections  are  valid.  The  rule  that  a  member  of  an  or- 
ganization cannot  be  suspended  or  expelled  without  charges  and  due 
trial  where  property  rights  are  involved  is  well  settled.  Waclitel  v. 
Noah  Widows  and  Orphans  Soc'y,  84  N.  Y.  28,  38  Am.  Rep.  478.  No 
distinction  may  be  drawn  in  this  respect  between  individuals  and  as- 
sociations. Bacon  on  Benefit  Societies,  §§  104,  116,  subd.  4;  Bossert 
v.  Dhuy,  166  App.  Div.  255,  151  N.  Y.  Supp.  877.  The  taking  of  the 
property  of  the  plaintiff  is  not  any  the  less  illegal  because  it  may  be 
held  for  some  other  carpenters  and  not  appropriated  to  their  own  use 
by  the  persons  taking  it.  Confiscatory  by-laws  have  always  been  held 
to  be  against  public  poUcy.  Austin  v.  Searing,  16  N.  Y.  112,  69  Am. 
Dec.  665;  Wicks  v.  Monihan,  130  N.  Y.  232,  29  N.  E.  139,  14  L.  R. 
A.  243.  I  approve  of  the  decision  of  the  Missouri  Coiurt  of  Appeals 
construing  this  very  section  10  and  holding  it  to  be  void.  Swaine  v. 
Miller,  72  Mo.  App.  446.  Since  that  case  was  decided,  some  amend- 
ments have  been  made  to  the  constitution,  but  the  essential  fault  per- 
sists. The  effect  of  this  constitution,  if  valid,  would  be  to  create  a 
tribunal  having  power  to  adjudicate  upon  the  rights  of  property  of 
all  the  members  and  to  transfer  that  property  to  others,  and  this  the 
law  will  not  permit  despite  the  contractual  obligations  that  may  have 
been  undertaken  by  means  of  assent  to  the  offending  constitutional 
provisions  upon  the  acquirement  of  membership.  Austin  v.  Searing, 
supra.  Section  56  of  the  constitution  provides  a  right  of  appeal,  first 
to  the  president,  then  to  the  general  executive  body,  and  lastly  to  the 
convention  of  the  whole  association.  It  is  urged  by  the  defendants 
that  these  appeals  would,  if  prosecuted,  constitute  a  trial.  The  trial 
referred  to  in  the  adjudicated  cases,  however,  is  a  due  trial  upon  charg- 
es before  judgment,  without  the  added  burden  of  the  presumption  of 
correctness  of  a  decision.  And  it  is  to  be  noted  that  the  first  two  ap- 
peals would  be  to  the  defendant  Hutcheson  and  to  the  board  that  has 
already  ratified  his  acts.  As  no  man  may  properly  sit  in  judgment  on 
his  own  quarrel,  and  participation  in  the  trial  disqualifies  a  judge  from 
sitting  on  an  appeal,  it  would  be  mere  folly  to  go  through  the  form  of 
appeals  in  succession  to  two  disqualified  tribunals.  Furthermore,  sec- 
tion 56  provides  that  "in  no  case  shall  an  appeal  act  as  a  stay  of  pro- 
ceedings." 

While  these  appeals  were  being  heard,  the  "irreparable  damage" 
might  be  done.  Although  I  have  considered  carefully  all  the  questions 
raised,  I  pass  only  on  the  one  I  have  discussed,  as  I  think  the  others 
are  not  germane  to  the  issue  involved  upon  this  motion.  The  injunc- 
tion will  be  continued.  As  in  my  view  of  the  case  the  defendants  can 
have  no  interest  in  any  event  in  the  funds  of  the  union  which  plaintiff 
represents,  I  think  the  present  undertaking  sufficient.  As  objection  is 
made  to  the  present  form  of  the  restraining  order,  let  the  form  of  in- 
junction pendente  lite  be  settled  on  notice. 
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BLUMBERO  v.  SCHWARZSTEIN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department*    October  17,  1916.) 

Refebence  «=»8(3) — Long  Account— When  Psofeb. 

Although  plaintiff  claims  to  have  served  as  attorney  in  three  cases, 
covering  two  years,  and  his  account  comprises  70  items  which  defendants 
claim  were  not  rendered  for  all  of  them,  but  should  be  apportioned,  there 
is  no  warrant  for  order  of  reference  under  Code  Civ.  Proc.  i  1013,  pro- 
viding for  reference  of  long  accounts. 

[Ed.  Note.— For  other  cases,  see  Reference,  Cent.  Dig.  §§  16,  17;  Dec. 
Dig.  <8=»8(3).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Samuel  Blumberg  against  Monassi  I.  Schwarzstein  and 
others.  From  an  order  directing  compulsory  reference,  defendants 
appeal.    Reversed. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and 
SHEARN,  JJ. 

Jacob  Maran,  of  New  York  City,  for  appellants. 
Saul  H.  Immergluck,  of  New  York  City  (Samuel  Blumberg,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  action  is  brought  by  the  plaintiff,  an  attorney,  to 
recover  for  professional  services  alleged  to  have  been  rendered  to 
defendants. 

Plaintiff  claims  in  his  brief  that  he  performed  services  pursuant  to 
three  separate  and  distinct  retainers  in  three  separate  cases;  that 
the  services  covered  a  period  of  two  years  and  consisted  of  upwards 
of  seventy  items;  that,  in  addition,  the  defendants  contend  that  all 
the  services  were  not  rendered  for  all  the  defendants  and  that  it 
would  be  necessary  to  apportion  them. 

I  cannot  find  in  this  statement  by  plaintiff  himself  of  the  character 
and  extent  of  the  litigation  sufficient  warrant  for  the  order,  which  it 
is  claimed  is  justified  by  section  1013  of  the  Code  of  Civil  Procedure. 
See  Prentice  v.  Huff,  98  App.  Div.  Ill,  90  N.  Y.  Supp.  780;  Pace 
V.  Amend,  164  App.  Div.  206,  209,  149  N.  Y.  Supp.  736,  738. 

Order  reversed,  with  $10  costs  and  disbursements.    All  concur. 

^s^For  oUier  cases  see  same  topic  4  KBT-NUHBBR  in  all  Key-Numbered  DigesU  &  Indexea 
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ENIPE  y.  WUEELBHAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    October  17,  1916w) 

1,  Attorney  and  Client  ^=>189 — Lien  roB  Compensation. 

While  the  cause  of  action  may  be  settled  by  the  client  himself  at  any 
time,  the  attorney  nevertheless  has  a  lien  against  the  defendant  on  the 
amount  recovered. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §§ 
407-411 ;  Dea  Dig.  <8=»189.] 

2.  Attorney  and  Client  «=»190(2)— Lien  fob  Compensation — Continuing 

Suit. 

Where  the  precise  nature  of  the  retainer  and  contingent  fee  are  not 
disclosed,  and  there  is  no  allegation  of  fraud  in  a  settlement  by  the  client, 
though  made  without  the  attorney's  knowledge  or  consent,  as  his  lien  pro- 
tects his  interest,  there  is  no  ground  on  which  he  may  be  permitted  to  con- 
tinue the  litigation. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §| 
413-il5;   Dec.  Dig.  <8=»100(2).] 

d.  Attorney  and  Client  ^=»189 — Lien  fob  Compensation — Continuing  Suit. 

The  client's  right  to  settle  the  action,  regardless  of  any  supposed  in- 
terest of  the  attorney  therein,  because  of  a  contingent  fee  or  otherwise,  is 
equally  absolute  at  any  stage  of  the  litigation. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  S§ 
407-111;  Dec.  Dig.  «=>189.] 

Guy,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Thomas  Knipe  against  Margaret  Whedehan.  From  an 
order  permitting  plaintiff's  attorney  to  continue  the  action,  after  mutual 
settlement  by  the  parties,  defendant  appeals.    Reversed. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Matthew  J.  Wheelehan,  of  New  York  City,  for  appellant 
Max  Greenwald,  of  New  York  City  (Abraham  Rosenstein,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  for  personal  in- 
juries suffered  by  plaintiff. 

Plaintiff's  attorney  claims  to  have  been  retained  on  a  50  per  cent 
contingent  fee.  On  a  trial  a  verdict  was  rendered  for  $1,750.  There- 
after the  presiding  justice  granted  a  motion  to  set  it  aside  and  di- 
rected a  new  trial  unless  plaintiff  stipulate  to  reduce  the  verdict  to 
$600.  The  plaintiff  did  not  so  stipulate,  but  appealed  from  the  order. 
While  the  appeal  was  pending,  plaintiff  and  defendant  settled  the  cause 
of  action  for  $200. 

Upon  this  statement  of  fact,  taken  from  plaintiff's  attorney's  affi- 
davit, the  order  appealed  from  must  be  reversed. 

[1]  It  is  well  settled  that  the  cause  of  action  is  the  client's,  and  that 
he  may  settle  it  whenever  and  for  such  amount  as  is  satisfactory  to 
him.  Andrewes  v.  Haas,  214  N.  Y.  255,  108  N.  E.  423.  That  the  at- 
torney has  a  lien  upon  the  client's  recovery  which  must  be  recognized 
by  all  the  world,  including,  of  course,  the  defendant,  is  equally  well 
settled.    See  Peri  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  152  N.  Y.  521,  46 
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N.  E.  849.  And  in  this  case  the  defendant  recognized  that  principle 
by  offering  to  pay  the  plaintiff's  attorney  $100  as  soon,  he  says,  as  he 
heard  of  the  latter^s  claim  to  have  been  retained  upon  a  contingent  fee. 

[2]  Whether,  under  these  circumstances,  the  attorney's  claim  against 
either  his  client  or  the  defendant  is  for  50  per  cent,  of  the  settlement 
or  may  be  extended  to  include  a  quantum  meruit  for  the  services  there- 
tofore rendered  by  him  we  are  not  called  upon  to  decide,  nor  would  it 
be  possible  to  do  so  upon  the  present  record,  because  I  cannot  find  any 
allegation  in  the  attorney's  affidavit  of  thfe  precise  nature  of  his  retainer. 
He  merely  refers  parenthetically  to  "50  per  cent,  being  the  expressed 
compensation  arranged  with  the  plaintiff."  Nor  is  it  pertinent  to 
consider  what  might  be  the  rights  of  the  attorney  if  the  settlement  were 
fraudulent  in  any  respect  (see  Matter  of  Salant,  158  App.  Div.  697, 
143  N.  Y.  Supp.  870,  affirmed  210  N.  Y.  622,  104  N.  E.  1140;  Fischer- 
Hansen  v.  Brooklyn  Heights  R.  Co.,  173  N.  Y.  492,  501,  66  N.  E. 
395),  as  there  is  not  the  slightest  intimation  in  the  moving  papers  that 
the  settlement  in  the  case  at  bar  was  not  bona  fide.  True,  it  seems  to 
have  been  made  without  plaintiff's  attorney's  knowledge  or  consent; 
but  in  that  respect  his  lien  fully  protects  his  interests.  There  is  there- 
fore no  ground  under  the  decisions  for  permitting  the  attorney  to  con- 
tinue the  litigation. 

[3]  The  respondent  seeks  to  distinguish  between  an  attorney's  rights 
before  and  after  verdict.  In  the  first  place,  whatever  might  be  said 
as  to  a  difference  in  the  attorney's  status  before  and  after  judgment, 
I  do  not  think, that  the  same  arguments  can  be  applied  to  the  case  of 
a  mere  verdict  which  has  been  set  aside.  But  the  reasoning  of  the 
Court  of  Appeals  in  the  two  important  cases  in  which  the  relation  of 
the  attorney  to  his  client  and  to  the  litigation  are  discussed  (Andrewes 
V.  Haas,  supra;  Matter  of  Snyder,  190  N.  Y.  66,  82  N.  E.  742,  14  L. 
R.  A.  (N.  S.)  1101,  123  Am:  St.  Rep.  533,  .13  Ann.  Cas.  441)  indicates 
that  the  client's  right  to  settle  the  action,  regardless  of  any  supposed 
interest  of  the  attorney  therein  because  of  a  contingent  fee  arrange- 
ment or  otherwise,  is  equally  absolute  at  every  stage  of  the  litigation. 
See,  also,  Matter  of  Salant,  supra,  at  page  699  of  158  App.  Div.,  143 
N.  Y,  Supp.  870. 

Order  reversed,  with  $10  costs  and  disbursements. 

SHEARN,  J.,  concurs.    GUY,  J.,  dissents. 


HUGHES  et  al.  v.  BGCLSa 

(Supreme  Cknirt,  Ai^Uate  Term,  First  Department    October  17,  1916.) 

Plbadxnq  «=»S(7) — Complaint— Conclusions. 

Complaint  based  on  contract  to  pay  for  seryices,  alleging  performance 
of  sach  services  and  willingness  to  continue  such  services,  is  demurrable 
as  alleging  conclusions,  since  it  does  not  state  the  facts  showing  the  nature 
of  serrices  to  be  performed,  the  nature  of  the  services  actually  per- 
formed, or  of  what  the  aUeged  f uU  performance  consisted. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent  Dig.  (  18;  Dec.  Dig. 
«=s>8(7).] 
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Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  J.  and  Adelaide  Hughes  against  Joseph  M.  Eccles. 
From  an  order  granting  plaintiffs'  motion  for  judgment  on  the  plead- 
ings, defendant  appeals.  Reversed,  and  demurrer  to  complaint  sus- 
tained, with  leave  to  amend. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

William  Klein,  of  New  York  City  (William  Klein  and  Jacob  Klein, 
both  of  New  York  City,  of  counsel),  tor  appellant. 

Melvin  H.  Dalberg,  of  New  York  City  (Melvin  H.  Dalberg  and 
Henry  A.  Uterhart,  both  of  New  York  City,  of  counsel),  for  respond- 
ents. 

SHEARN,  J.  In  an  action  to  recover  damages  for  alleged  violation 
of  an  agreement,  an  examination  of  the  complaint  discloses  the  follow- 
ing allegations:  That  on  or  about  November  16,  1915,  the  parties  en- 
tered into  an  agreement,  whereby  defendant  agreed  to  pav  the  plain- 
tiffs $550  *'for  services  performed  in  behalf  of  said  defendant  and 
others,  and  in  further  consideration  of  services  agreed  to  be  performed 
by  the  plaintiffs  in  behalf  of  said  defendant  at  a  weekly  compensation 
of  $550";  that  "plaintiffs  fully  performed  the  services  as  aforesaid, 
during  the  week  of  November  8  to  14,  1915,  inclusive,  and  were  ready 
and  willing  to  continue  to  perform  "such  services  under  the  agreement 
herein  alleged";  and  "that  the  said  defendant  failed  to  every  respect 
to  comply  with  the  terms  of  said  agreement ;  and  that  no  part  of  said 
$550  for  said  services  rendered  has  been  paid,  although  the  same  has 
been  duly  demanded." 

This  complaint  consists  of  a  series  of  conclusions,  instead  of  a  state- 
ment of  facts.  What  the  "services,"  either  performed  or  to  be  per- 
formed, consisted  of,  what  the  plaintiffs  did,  what  the  plaintiffs  were  to 
do,  and  what  the  alleged  full  performance  consisted  of,  are  all  left  to 
conjecture.  It  would  have  been  very  simple  to  have  stated  the  facts.  It 
is  only  by  considering  facts  alleged  that  the  court  can  determine  whether 
a  complaint  states  a  cause  of  action.  Such  a  determination  cannot  be 
successfully  avoided  by  merely  pleading  conclusions.  The  defendant 
having  properly  demurred,  the  order  granting  plaintiff's  motion  for 
judgment  on  the  pleadings  is  reversed,  with  $10  costs  and  disburse- 
ments, and  demurrer  sustained,  with  $10  costs,  with  leave  to  plaintiffs 
to  file  an  amended  complaint  within  six  days  after  entry  and  notice 
thereof  of  this  order  in  the  City  Court  and  upon  pajmient  of  said  costs. 

BIJUR,  J.,  concurring  in  the  result.    GUY,  J.,  concurs. 
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DANERHIRSCH  et  ai  v.  GREAT  EASTERN  CASUALTY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    October  17,  1916.) 

1«  Insurance  ^=»635 — Acttons — Pleadino — "Evidentiary  Facts." 

In  an  action  on  a  policy  Insuring  against  loss  from  burglary  "provided 

there  shall  be  visible  marks  of  force  and  violence  in  forcing  entry  or 

exit,"  insured  must  plead  such  marks,  since  facts  essential  to  recovery 

are  not  **evidentiary  facts,**  but  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  §f  1599-1602 ;  Dec. 

Dig.  «»635. 
For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Evidentiary 

Fact] 

2.  Pleading  ^=>11 — "Evidentiary  Facts." 

"Evidentiary  facts,"  the  pleading  of  which  is  dispensed  with,  are  not 
those  essential  to  the  existence  of  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  31;  Dec  Dig. 
«=>11.1 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joseph  Danerhirsch  and  another  against  the  Great  East- 
em  Casualty  Company.  From  an  order  denying  motion  for  judgment 
on  the  pleadings,  defendant  appeals.    Reversed,  and  motion  granted. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and 
SHEARN,  JJ. 

Joseph  L.  Prager,  of  New  York  City,  for  appellant. 

Strasbourger  &  Schallek,  of  New  York  City  (Samuel  Strasbourger 
and  Max  L.  Schallek,  both  of  New  York  City,  of  counsel),  for  re- 
spondents. 

SHEARN,  J.  [1,2]  This  action  is  brought  to  recover  under  a 
policy  insuring  against  loss  from  burglary  in  plaintiff's  premises  "pro- 
vided there  shall  be  visible  marks  upon  the  premises  of  force  and 
violence  in  forcing  entry  or  exit."  The  complaint  alleges  that  the 
premises  were  broken  into  and  "burglarized,"  but  fails  to  allege  that 
there  were  any  visible  marks  upon  the  premises  of  force  and  vio- 
lence in  forcing  entry  or  exit,  without  proof  of  which  there  can  be 
no  recovery.  Rosenthal  v.  American  Bonding  Co.,  207  N.  Y.  162, 
107  N.  E.  716,  46  L.  R.  A.  (N.  S.)  561.  Therefore  the  complaint,  to 
which  the  contract  of  insurance  is  annexed,  fails  to  disclose  a  cause 
of  action.  Facts  which  are  absolutely  essential  to  a  recovery  must 
be  pleaded.  They  are  not  included  in  the  classification  of  "eviden- 
tiary facts"  merely  because  they  have  to  be  proved.  "Evidentiary 
facts,"  the  pleading  of  which  is  dispensed  with,  are  not  those  es- 
sential to  the  existence  of  a  cause  of  action.  It  might  as  well  be 
claimed  that  the  allegation  of  a  loss  is  evidentiary. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted,  with  $10  costs,  with  leave  to  the  plaintiff  to  amend 

the  complaint  within  six  days  on  pajrment  of  costs.    All  concur. 

«  1 1  1 11 1 1 1  ■  I  1 1 1 1 II 11      I       I  I   I  1 1  f  I  I  lilt 
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(96  Misc.  Rep.  594) 

TBRRKY  V.  TERRKX. 

(Supreme  Court,   Special   Term,   Kings   County.     September  27,   1916.) 

1.  Mabriage  «=»58(1) — INTANTS— Annulment — Election. 

A  female,  married  under  the  age  of  18,  has  the  right,  on  attaining  that 
age,  to  confirm  or  to  disaffirm  the  marriage  and  sue  for  annulment,  but, 
having  once  elected,  cannot  change  her  decision. 

[Ed.  Note.— For  other  cases,  see  Marriage.  Cent  Dig.  f§  115,  118;  Dec. 
Dig.  «=>58a).] 

2.  Marriage  ^»58(1) — ^Inpant&— Election — ^What  Con8Titutb8. 

Where  a  female,  married  under  the  age  of  18,  sued  for  separation  before 
attaining  that  age,  but  took  Judgment  In  such  suit  after  becoming  18, 
which  judgment  recited  a  valid  marriage  she  could  not  then  sue  for  an- 
nulment;  her  election  occurring  while  she  had  the  right  to  elect 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  U  115,  118;  Dec. 
Dig.  «=>58(1).] 

3.  Judgment  ^=»666— Parties  Concluded — JuRiSDicmow. 

A  judgment  Is  a  binding  adjudlcatloD  against  the  party  who  obtained  it, 
even  though  void  as  to  the  other  for  lack  of  jurisdiction. 

[Ed.  Note.— Ftor  other  cases,  see  Judgment,  Cent  Dig.  {  1180;  Dee. 
Dig.  <8=>666.] 

4.  Infants  ^=»113 — Contracts— Election. 

Since  Infants  may  bind  themselves  by  election,  an  infant  properly 
represented  by  guardian,  is  estopped  by  a  judgment  obtained  in  her 
action. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  (  821;  Dec  Dig. 
<8=>113.] 

Suit  by  Rose  Terrky,  an  infant,  by  her  guardian  ad  item,  Fanny 
Wechsler,  against  Tully  S.  Terrky.  Complaint  dismissed  upon  the 
merits. 

Israel  M.  Lemer,  of  New  York  City,  for  plaintiff. 

CROPSEY,  J.  This  is  an  undefended  action  to  annul  a  marriage, 
upon  the  ground  of  plaintiff's  nonage.  She  was  under  18  years  of 
age  at  the  time  of  the  marriage  and  has  not  lived  with  the  defendant 
since  she  became  18.  Before  bringing  this  action,  however,  she, 
through  her  guardian  ad  litem,  brought  an  action  against  the  defend- 
ant for  a  separation ;  and  the  question  iiere  is  whether  the  bringing 
pf  that  action  and  the  prosecution  of  it  to  judgment  prevents  the 
plaintiff  from  obtaining  the  relief  here  sought. 

On  the  hearing  it  developed  that  the  action  for  a  separation  had 
been  tried  two  years  ago.  The  judgment  roll  in  that  action  was  not 
available  on  the  hearing,  but  it  was  submitted  to  the  court  later.  It 
appears  that  the  separation  action  was  begun  before  the  plaintiff  became 
18,  but  that  it  was  not  tried  and  the  judgment  entered  until  after 
she  had  arrived  at  that  age.  It  further  appears  that  she  was  a  wit- 
ness on  her  own  behalf  and  that  the  defendant  since  the  entry  of 
that  judgment  has  been  paying  the  alimony  for  which  provision  was 
therein  made.    The  plaintiff  is  now  21  years  of  age, 

[1]  When  the  plaintiff  became  18,  she  had  the  right  of  election, 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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either  to  confirm  the  marriage  or  to  disafiirm  it.  She  could  then  de- 
termine to  treat  it  either  as  a  valid,  binding  contract  and  obligation, 
or  as  a  voidable  contract  and  to  bring  an  action  for  its  annulment. 
But  having  once  made  the  election,  having  acted  thereon,  and  having 
taken  the  benefits  thereof,  she  cannot  thereafter  change  her  decision 
and  seek  to  make  a  contrary  election.  Herrman  v.  Herrman,  93  Misc. 
Rep.  315,  156  N.  Y.  Supp.  688,  690. 

[2]  Here  the  plaintiff,  after  becoming  18,  prosecuted  to  judgment 
her  action  for  a  separation.  That  judgment  found  that  there  was 
a  valid  marriage  existing  between  the  plaintiff  and  defendant,  as 
contended  by  her,  and  it  directed  the  defendant  to  provide  support 
for  his  wife,  the  plaintiff;  and  this  he  has  done.  The  plaintiff  can- 
not now  assert  that  her  marriage  was  not  valid.  Its  validity  has  been 
judicially  declared,  and  at  a  time,  too,  after  the  plaintiff  had  the  right 
of  election.  She  cannot  now  disafHrm  the  contract.  Goodwin  v. 
Goodwin,  158  App.  Div.  171,  174,  175,  142  N.  Y.  Supp.  1102.  The 
case  cited  was  one  in  which  the  obtaining  of  a  judgment  of  separa- 
tion was  held  to  be  a  bar  to  an  action  subsequently  brought  to  annul 
the  marriage;  and  the  general  rule  is  that,  where  the  remedies  are 
inconsistent  and  a  choice  is  once  made,  the  right  to  follow  the  other 
is  forever  gone.  Conrow  v.  LitUe,  115  N.  Y.  387,  393,  22  N.  E.  346, 
5  L.  K  A.  693;  Terry  v.  Munger,  121  N.  Y.  161,  167,  24  N.  ^,  272, 
8  L.  R.  A.  216,  18  Am.  St.  Rep.  803 ;  Droege  v.  Ahrens,  etc-,  Co., 
163  N.  Y.  466, 470,  57  N.  E.  747 ;  13  L.  R.  A.  note,  472,  473. 

[3]  A  judgment  is  a  binding  adjudication  against  the  party  who 
obtained  it,  even  though  as  to  the  other  party  it  may  be  void  for 
lack  of  jurisdiction.  Starbuck  v.  Starbuck,  173  N.  Y.  503,  66  N.  E. 
193,  93  Am.  St.  Rep.  631 ;  Matter  of  Swales,  60  App.  Div.  599,  70 
N.  Y.  Supp.  220,  affirmed  172  N.  Y.  651,  65  N.  E.  1122;  60  L.  R. 
A.  note,  pp.  301,  304;  51  L.  R.  A.  (N.  S.)  note,  pp.  535,  536. 

[4]  Nor  does  the  fact  that  the  plaintiff  was  an  infant  at  the  time 
of  prosecuting  to  judgment  the  separation  action  affect  the  question. 
Infants  may  bind  themselves  by  an  election.  Bigdow  on  Estoppel, 
p.  735,  and  cases  cited;  3  Bacon's  Abr.,  title  Election  (E)  315.  So 
an  infant,  properly  represented  by  a  guardian,  is  estopped  by  a  judg- 
ment obtained  in  the  action.  Bigelow  on  Estoppel,  p.  132,  and  cases 
cited. 

It  follows  that  the  complaint  must  be  dismissed  upon  the  merits. 
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HARRISON  V.  RBPBTTL 
(Supreme  Court,  Appellate  Term,  First  Department    October  17,  1916.) 

1.  COBFORATIONfi  ^S9433(l)— -ST0CKH0IJ>EB8 — ^AUTHOBITT  TO  BliPLOT  MaNAGEB 

— Question  fob  Jubt. 

In  an  action  against  a  corporation  for  salary  as  general  manager  at  an 
increased  weekly  salary  under  employment  by  two  stockholders  owning 
substantially  all  the  capital  stock  and  in  control  of  the  business,  held,  on 
the  evidence,  that  their  authority  to  employ  the  general  manager  was  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  (§  1706,  a738, 
1744;    Dec.  Dig.  <8=»433(1).] 

2.  CORPOBATIONS    ^=»433(2) — ^ArTTHOBITT    OF    STOCKHOLDBBS — EMPLOYMENT    OF 

Manager — Ratification — Question  fob  Juby. 

In  such  action,  evidence  Jield  to  make  the  corporation's  ratification  of 
the  employment  at  an  increased  salary  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  (  1719;  Dec. 
Dig.  «=>433(2).] 

3.  Appeal  and  Ebbob  «=»1176(5) — Questions  of  Fact— Verdict — ^Reznstatb^ 

MENT. 

Where  the  evidence  in  an  action  for  salary  as  general  manager  of  a 
corporation  amply  supported  a  verdict  in  favor  of  the  plaintiff,  the  order 
setting  aside  the  verdict  would  be  reversed  and  the  verdict  reinstated. 

^d.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  ff  46d3, 
4594;    Dec.  Dig.  «=>1176<5).] 

Bijur,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

•Action  by  Lewis  Z.  Harrison  against  Repetti.  From  an  order  set- 
ting aside  a  verdict  in  his  favor  and  granting  a  new  trial,  plaintiflF  ap- 
peals.   Order  reversed,  and  verdict  reinstated. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Greene,  Hurd  &  Stowell,  of  New  York  City  (George  F.  Hurd,  of 
New  York  City,  and  Daniel  S.  Murphy,  of  counsel),  for  appellant 
Harry  D.  Nims,  of  New  York  City,  for  respondent 

SHEARN,  J.  [1]  Where  one  owning  substantially  all  of  the  cap- 
ital stock  of  a  corporation  makes  a  contract  of  employment  for  the 
corporation,  which  is  partially  performed  by  both  parties,  slight  evi- 
dence of  authority  to  act  for  the  corporation  ought  to  be  required. 
In  this  case  there  is  no  denial  in  the  form  of  testimony  that  Hoyt  and 
Reis,  owners  of  substantially  all  of  the  defendant's  capital  stodk  and 
in  control  of  its  business,  employed  the  plaintiff,  who  had  theretofore 
been  general  manager  of  the  defendant  at  a  salary  of  $40  a  week,  to 
continue  as  general  manager  for  one  year  at  $60  a  week.  Neither  is 
it  disputed  that  plaintiff  performed  the  duties  of  general  manager  from 
the  date  of  the  hiring  on  March  13,  1914,  until  April  4,  1914,  and  was 
paid  by  the  corporation  the  agreed  salary  of  $60  a  week.  From  the 
acceptance  of  the  plaintiff's  services  and  the  pa)mient  of  the  agreed 
and  higher  rate  of  compensation  the  jury  was  clearly  warranted  in  find- 
ing that  Hoyt  and  Reis  had  been  authorized  by  the  corporation  to  em- 

^=9For  other  casee  see  same  topic  &  KET-NUMBER  in  aU  Key-Numbered  DlgesU  ft  Indexes. 
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ploy  the  plaintiff.  Latiner  v.  Wonderland  Amusement  Co.,  161  App. 
Div.  554,  146  N.  Y.  Supp.  779. 

[2]  Furthermore,  there  was  evidence  warranting  the  jury  in  finding 
that  the  board  of  directors  had  ratified  the  contract  of  employment, 
for  the  evidence  discloses  resolutions  expressly  "ratifying"  the  pay- 
ment of  a  weekly  salary  to  the  plaintiff  of  $60  a  week.  The  board  of 
directors  knew  that  plaintiff  had  previously  been  employed  at  $40  a 
week.  They  also  knew  that  plaintiff's  salary  could  not  have  been 
raised  to  $60  a  week  without  some  one  having  arranged  it  with  the 
plaintfff.  When  they  expressly  ratified  the  new  salary,  they  afforded 
some  evidence  that  they  ratified  the  arrangement  fixing  the  new  sal- 
ary. The  ratification  was  not  conclusive  because  the  resolution  was  so 
worded  that  it  could  be  claimed  that  the  board  of  directors  were  only 
authorizing  the  hiring  by  the  week.  Nevertheless,  the  resolution,  un- 
der the  circumstances  stated,  is  readily  susceptible  of  an  inference  that 
the  contract  of  employment  was  ratified. 

[3]  Both  the  question  of  authority  and  of  ratification  were  clearly 
for  the  jury,  and  as  the  evidence  amply  supports  the  jury's  finding  in 
favor  of  the  plaintiff,  the  verdict  should  not  have  been  set  aside. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the  ver- 
dict reinstated. 

GUY,  J.,  concurs.    BIJUR,  J.,  dissenting. 


FILM  EXCHANGE  v.  UNITED  STATES  FIDELITY  &  GUARANTEE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.     October  17,  1916.) 

DiaiasaAL  and  Nonsuit  ^=»43(4) — Setting  Aside. 

Where  plaintiff's  counsel  granted  delay  soUclted  by  defendant  under 
promises  he  did  not  fulfiU,  and  defendant  utilized  the  time  to  obtain  dis- 
missal for  failure  to  prosecute,  the  dismlasal  should  be  set  aside. 

[Ed.  Note. — F6r  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  § 
88;   Dec.  Dig.  <S=»43(4).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Film  Exchange  against  the  United  States  Fidelity  & 
Guarantee  Company.  From  an  order  dismissing  the  complaint  for 
failure  to  prosecute,  plaintiff  appeals.    Reversed,  and  motion  denied. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

John  Manheimer,  of  New  York  City,  for  appellant. 
Chambers  &  Chambers,  of  New  York  City  (W.  Gerald  Phlippeau, 
of  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  It  clearly  appears  that  the  delay  complained  of  was 
solicited  by  the  defendant  and  was  secured  imder  promises  thtit  were 
never  fulfilled ;  further,  that  defendant's  attorneys  rewarded  the  con- 
sent of  plaintiff's  counsel  for  one  final  week  of  delay  by  utilizing  the 
time  to  bring  on  a  motion  to  dismiss  for  failure  to  prosecute. 

The  order  of  dismissal  is  reversed,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs.    All  concur. 

^s^For  other  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  DigesU  &  Indexes 
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(07  Misc.  Rep.  57) 

WESTERN  NEW  YORK  WATER  CO.  V.  WHITEHEAD,  Mayor,  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.    October  4,  1916.) 

1.  Waters  and  Watbb  Coubsbs  ^s»l83(l) — Oiir  Chabteb— Conbtsuction— • 

VIT  ATER  WORKS 

Charter  of  City  of  Niagara  Falls  (Laws  1916,  c.  530)  (  69,  providing 
that  the  council  shall  hare  power  to  purchase  and  operate  a  new  water- 
works system  or  waterworks  plant,  and  such  pipes,  machinery,  etc.,  as  It 
may  deem  advisable,  and  to  purchase  or  condemn  such  pr(^>erty  as  it 
may  deem  necessary,  and  section  70,  providing  that  when  the  council 
shall  determine  to  exercise  any  of  such  powers  it  shall  submit  the 
matter  to  a  vote  of  the  resident  taxpayers,  have  no  application  to  an 
improvement  of  the  dty  water  supply  system,  but  relate  to  the  power  to 
acquire,  by  purchase  or  condemnation,  the  pri^erty  owned  or  operated 
by  some  existing  corporation,  and  to  procedure  to  be  followed. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
f§  277,  278;   Dec.  Dig.  «=>183(1).] 

2.  Waters  and  Water  Courses  ^=»183(1) — Citt  Charter — Construction — 

Waterworks. 

Although  Charter  of  (3ity  of  Niagara  Falls,  {  44,  subd.  1,  provides  that 
the  city  manager  shall  have  general  charge  of  the  various  dty  depart- 
ments, excepting  the  department  of  public  construction,  under  section  68, 
providing  that  the  council  shall  have  the  supervision,  management,  and 
control  of  the  waterworks  of  the  city,  tiie  dty  manager  has  no  authority 
over  the  department  of  water,  and  his  duty  under  section  44,  subd.  7,  to 
present  to  the  dty  council  a  written  statement  of  any  improvement  or 
betterment,  has  no  application  to  the  department  of  water,  and  the  dty 
coundl  may  act  on  its  own  initiative  in  the  matter,  so  that  section  125, 
providing  that  statements  relating  to  the  public  improvements  made  to 
the  dty  coundl  by  the  dty  manager  with  certain  excepti(ms  shall  be 
submitted  to  the  vote  of  the  resident  taxpayers,  relates  only  to  those 
recommendations  and  statements  the  dty  manager  is  required  to  make 
under  section  44,  and  does  not  relate  to  contemplated  improvements  or 
betterments  to  the  water  supply  system  of  the  dty". 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
S§  277.  278;   Dec  Dig.  «=>183(1).] 

3.  Waters  and  Water  Courses  ^=>183(1) — City  Charter — Construction — 

Waterworks. 

Where  Charter  of  City  of  Niagara  Falls,  {  125,  providing  tor  the  sub- 
mission of  any  statement  relating  to  public  improvement  made  to  a  dty 
coundl  by  the  dty  manager  to  the  vote  of  the  resident  taxpayers,  or 
other  provisions  of  the  charter,  did  not  require  sudi  submission  with 
regard  to  recommendations  and  statements  of  improvements  relating  to 
the  department  of  water,  the  fact  that  the  dty  manager  did  in  fact 
recommend  the  laying  of  an  additional  water  main,  and  the  dty  coundl 
acted  on  his  recommendation,  did  not  afPect  the  authority  of  the  dty 
coundl  to  act  without,  or  independent  of,*  any  such  statement  or  record. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig, 
f §  277,  278 ;   Dec  Dig.  ^^s^lSSd).] 

4.  Municipal  Corporations  ^s»911 — City  Charter — Construction — Water- 

works. 

Under  Charter  of  City  of  Niagara  Falls,  §  68,  providing  that  the  coundl 
shall  have  the  supervision  and  control  of  the  waterworlra  of  said  dty, 
and  shall  have  power  to  improve,  extend,  and  repair  said  waterworks 
plant  and  system,  and  the  water  mains  and  apparatus  connected  therewith 
"and  appurtenant  thereto;"  and  to  construct  and  operate  a  power  plant 
and  develop  other  power  for  the  operation  of  such  waterworks  plant,  and 
if  suffldent  money  shall  not  be  available  for  sudi  purposes  to  sell  the 

^s>For  other  cases  see  same  topic  &  KBY-NUMBSR  in  all  Key-Numbered  DIgesU  ft  Ladexee 
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bonds  of  the  city  therefor,  although  the  semicolon  after  "thereto"  as  a 
matter  of  pmictuation  would  seem  to  confine  authority  to  issue  bonds  to 
the  proposition  following  it,  the  intention  of  the  Legislature  being  con- 
trolling the  use  of  the  word  '^purposes*'  indicates  a  reference  to  all  things 
specified  in  the  entire  subdivision,  and  confers  authority  on  the  dty 
council  to  issue  bonds  to  raise  funds  to  pay  for  the  cost  of  construction 
of  a  new  water  main. 

[Ed.  Note. — For  other  cases,  see  Municipal  Oorporations,  Cent  Dig. 
H  1809,  1901;  Dec.  Dig.  «=s>911.] 

Action  by  the  Western  New  York  Water  Company  against  George 
W.  Whitehead,  as  Mayor  of  the  City  of  Niagara  Falls,  and  others. 
Motion  for  the  continuance  of  a  temporary  injunction.  Motion  de- 
nied, and  temporary  restraining  order  dissolved. 

Edward  H.  Letchworth,  of  Buffalo,  for  plaintiff. 

Robert  J.  Moore,  Corp.  Counsel,  of  Niagara  Falls,  for  defendants. 

WHEELER,  J.  This  action  is  brought  by  the  plaintiff  as  a  taxpayer 
of  the  city  of  Niagara  Falls  to  enjoin  the  defendants  from  construct- 
ing or  causing  to  be  constructed  a  public  improvement  to  the  water 
supply  system  of  the  city  of  Niagara  Falls,  consisting  of  the  laying 
of  a  new  36-inch  water  main  from  the  pumping  station  of  its  plant 
for  the  distance  of  about  a  mile  into  the  city,  and  from  issuing,  ne- 
gotiating, and  selling  some  $72,000,  face  value,  of  bonds  proposed 
to  be  issued,  with  which  to  provide  funds  for  the  payment  of  such  im- 
provement. 

The  plaintiff  contends  the  city  has  no  authority  to  make  the  im- 
provement in  question,  or  to  issue  bonds  therefor,  without  first  sub- 
mitting the  proposition  to  the  vote  of  the  resident  taxpayers  of  the 
city,  as  provided  by  section  125  of  the  present  charter  of  said  city. 

The  papers  in  the  case  show  that  on  the  7th  day  of  August,  1916, 
the  "city  manager"  presented  to  the  city  council  a  written  statement 
recommending  a  public  improvement  to  the  water  system  of  the  city, 
of  the  character  described.  Thereupon  the  city  council  approved  the 
recommendation  of  the  city  manager,  and  authorized  the  city  manager 
to  contract  with  tfie  defendant  United  States  Cast  Iron  Pipe  &  Foun- 
dry Company  for  the  purchase  of  the  necessary  pipe,  etc. 

On  the  same  day,  by  a  separate  resolution,  the  city  council,  after 
reciting  there  was  insufficient  money  available  to  pay  for  this  im- 
provement, authorized  the  issue  of  bonds  to  the  amount  of  $72,000 
to  raise  funds  to  meet  the  estimated  cost  of  said  improvement,,  and 
authorized  the  city  manager  to  sell  said  bonds  in  accordance  with 
the  provisions  of  subdivision  3,  §  44,  c.  530,  of  the  Laws  of  1916, 
constituting  the  charter  of  said  city. 

The  complaint  sets  forth  certain  provisions  of  the  city  charter,  as 
follows : 

"Sec.  08.  The  council  shall  have  the  supervision,  management  and  control  of 
the  waterworks  of  said  city,  and  shall  have  power:  (1)  To  Improve,  extend^ 
enlarge,  alter,  and  repair  said  waterworks  plant  and  system,  and  the  water 
mains,  pipes  and  machinery,  and  apparatus  connected  therewith  and  appurte- 
nant thereto ;  and  to  construct,  maintain  and  operate  a  power  plant  and  de- 
velop and  generate  electrical  or  other  power  for  the  operation  of  such  water- 
works plant  and  system,  and  if  sufficient  money  shall  not  be  available  for 
such  purposes,  to  issue  and  sell  the  bonda  of  the  dty  therefor.    •    •    * 
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"Sec  09.  The  conndl  shall,  subject  to  the  provlsfong  of  the  next  section, 
have  power:  *  *  *  (2)  To  purchase,  construct,  maintain  and  operate  a 
new  water  supply  system,  a  new  or  additional  waterworks  plant,  a  filtration 
plant,  and  such  mains,  pipes,  pipe  lines,  tunnels,  intakes,  machinery,  appara- 
tus and  appurtenances,  as  it  may  deem  advisable,  and  in  the  name  of  the  city 
to  purchase,  or  acquire  and  take  in  the  manner  prescribed  by  the  condemna- 
tion law,  such  lands  or  property  within  or  without  the  city  as  it  may  deem 
necessary  for  such  purpose. 

*'Sec.  70.  Whenever  the  council  shall  determine  to  exercise  any  of  the 
powers  conferred  by  the  preceding  section,  it  shall  prepare  a  plan  or  prospec- 
tus, in  writing,  setting  forth  briefly  the  work  proposed  to  be  done,  or  a  descrip- 
tion of  the  lands  or  property  proposed  to  be  purchased  or  acquired  by  con- 
demnation, or  both,  as  occasion  may  require,  and  submit  the  same  to  a  vote  of 
the  resident  taxpayers  of  said  city  at  a  tax  election  to  be  called,  noticed  and 
held  as  herein  provided.  ♦  ♦  ♦  If  a  majority  of  all  the  votes  cast  at  such 
election  shall  be  in  favor  of  the  proposition,  the  council  shall  have  power  to 
forthwith  proceed  with  the  work,  or  to  purchase  or  to  acquire  by  condemnation 
the  lands  or  property  specified  in  said  proposition,  or  both,  as  the  case  may 
be,  and  to  issue  the  bonds  of  the  city  therefor  in  the  manner  and  form  herein 
provided." 

"Sec.  125.  If  any  statement  relating  to  the  public  improvements  made  to 
the  city  council  by  the  city  manager  shall  relate  to  any  subject  other  than 
sewers  and  bridges  over  Gill  creek,  street  improvements,  lighting  and  cleaning 
of  the  streets,  collection  and  disposal  of  sweepings,  garbage,  ashes  and  refuse, 
recommendation  of  any  such  statement  of  said  city  manager,  if  approved  by  the 
city  council,  shall  be  submitted  to  the  vote  of  the  resident  taxpayers  of  said 
city  at  a  special  election  called  and  noticed  in  the  manner  herein  provided." 

The  plaintiff  contends  that,  by  virtue  of  the  provisions  of  section 
125,  this  bond  issue  can  be  made  only  after  the  matter  has  been  ap- 
proved by  the  vote  of  resident  taxpayers. 

[1]  It  is  evident  that  sections  69  and  70,  above  quoted,  have  no 
application  to  the  case  in  hand,  because  section  69  relates  to  the 
power  to  acquire  by  purchase  or  condemnation  the  work,  plant,  fran- 
chises, pipes,  etc.,  owned  or  operated  by  some  existing  corporation, 
and  has  nothing  to  do  with  the  "waterworks  of  said  city"  owned  and 
operated  by  the  municipality  itself.  Section  70  relates  only  to  the 
procedure  to  be  followed  in  the  event  the  city  "shall  determine  to 
exercise  any  of  the  powers  conferred  by  the  preceding  section,"  i. 
e.,  section  69. 

Therefore  it  is  that  the  plaintiff  must  stand  or  fall  in  this  action 
upon  the  question  whether  section  125,  above  quoted,  prohibits  the 
improvement  undertaken  without  the  approval  of  the  resident  tax- 
payers of  the  city. 

[2,3]  The  defendants  contend  that  section  68  confers  on  the  city 
council  the  power  and  authority  to  do  the  things  undertaken,  inde- 
pendent of  any  recommendation  from  or  control  of  the  city  manager, 
or  the  approval  of  or  veto  by  the  resident  taxpayers. 

A  study  of  the  charter  of  the  city  shows  some  peculiar  and  appar- 
ently inconsistent  provisions. 

At  the  general  election  of  1914,  the  voters  of  the  city  of  Niagara 
Falls  adopted  what  is  known  as  the  commission  form  of  government ; 
the  particular  form  of  government  being  known  as  "Plan  C,"  provided 
for  by  chapter  444  of  the  Laws  of  1914.  At  the  election  of  1915,  a 
mayor  and  four  councilmen  were  elected  under  this  form  of  govern- 
ment, and  took  office  on  the  1st  of  January,  1916,  at  which  time  the 
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new  government  went  into  operation.  However,  a  new  and  modified 
charter  for  the  government  of  the  city  was  passed  by  the  Legislature 
of  1916  (chapter  530,  Laws  of  1916),  which  is  the  charter  now  under 
consideration.  This  charter  provides  for  a  "city  manager*'  chosen 
by  the  council.  His  powers  and  duties  are  defined  by  section  44  of 
the  charter.  This  section  is  long,  covering;  nearly  six  pages  of  the 
printed  charter.     By  this  section  it  is  provided,  among  other  things : 

•*The  administrative  and  executive  powers  of  the  city.  Including  the  power 
of  appointment  of  officers  and  employ<5s,  are  vested  in  the  dty  manager. 

*  *  *  (X)  The  city  manager,  subject  to  the  direction*  of  the  city  council, 
shall  discharge  the  duties  imposed  upon  him  by  statute,  and  shall  have  gen- 
eral charge  and  supervision  of  the  various  departments,  bureaus  and  offices, 
and  employes  thereof,  of  said  city,  excepting  the  department  of  public  In- 
struction. ♦  ♦  ♦  (3)  It  shall  be  the  duty  of  the  city  manager  to  investi- 
gate and  make  arrangements  «  •  •  and  sale  of  all  bonds  and  certificates 
of  Indebtedness  issued  by  the  city  to  the  highest  bidder  therefor  and  report 
the  same  to  the  city  council  for  its  consideration.  •  •  ♦ »»  (4)  He  is  to 
let  "contracts'*  for  "supplying  ♦  •  ♦  any  materials  for  each  of  the  boards, 
departments,  bureaus  or  offices  of  the  dty  respectively,  except  school  and 
library  books  and  school  apparatus.  •  *  •  "  (7)  in  this  subdivision  it  is 
provided:  "The  dty  manager  may  present  to  the  dty  coundl  a  written  state- 
ment of  any    ♦    •    ♦    improvement  or  betterment  including  the  purchase  of 

•  ♦  ♦  property  to  be  acquired  by  purchase  or  ♦  •  ♦  eminent  domain 
for  the  dty.  •  ♦  •  "  And  then  follows  certain  provisions  as  to  the  pro- 
cedure in  case  the  improvement  relates  to  bridges  or  sewers,  and  other  re- 
quirements when  it  relates  to  paving.  (9)  Gives  the  dty  manager  power  to 
change  or  modify  contracts. 

It  will  thus  be  seen  that  there  is  nothing  in  section  44  which  in  terms 
exempts  any  department  or  bureau  of  the  city  from  the  management 
and  general  charge  and  supervision  of  the  city  manager,  saving  the 
educational  department  of  the  city. 

Were  it  not  for  the  subsequent  provisions  of  section  68  of  the  char- 
ter, we  should  hold  that  the  supervision,  management,  and  control 
of  the  water  supply  system  were  given  by  the  charter  to  such  city 
manager.  There  is  no  reason  why,  in  framing  the  charter,  this  depart- 
ment of  the  public  service  of  the  city  should  not  have  been  specifically 
exempted. 

Nevertheless,  we  find  that  section  68  reads : 

"The  coundl  shall  have  the  supervision,  management  and  control  of  the 
waterworks  of  said  city,  and  shall  have  power:  (1)  To  improve,  extend,  en- 
large, alter,  and  repair  said  waterworks  plant  and  system,"  etc. 

It  will  thus  be  seen  the  management  of  the  water  system  is  here 
vested  in  the  council,  instead  of  in  the  city  manager,  as  is  provided  by 
section  44  as  to  all  the  other  bureaus  and  departments  of  the  city. 

In  view  of  the  provisions  of  sections  68  and  69,  it  is  strange  that 
the  water  system  of  the  city  should  not  have  been  specifically  exempted 
from  the  supervision  and  control  of  the  city  manager,  in  the  same  way 
that  the  educational  department  is,  but  we  must  take  the  situation  as 
we  find  it  and  determine  the  merits  of  this  action  accordingly ;  other- 
wise we  would  fail  to  give  proper  force  and  effect  to  the  plain  reading 
of  sections  68,  69,  and  70. 

It  is  urged  by  the  defendants:  That  it  was  the  clear  purpose  and 
intention  of  the  framers  of  the  charter,  and  of  the  Legislature  in  pass- 
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ing  it,  to  reserve  to  the  council  the  supervision  and  management  of 
the  water  supply  system  of  the  city;  and,  in  support  of  this  conten- 
tion, the  court's  attention  is  called  to  the  fact  that,  under  the  prior 
charter  of  the  city  in  force  before  the  city  voted  to  adopt  the  commis- 
sion form  of  government,  the  management  and  control  of  the  water 
system  was  vested  in  a  board  of  water  commissioners.  That  by  the 
charter  the  city  had  a  department  of  public  works,  but  its  jurisdiction 
did  not  extend  to  the  water  system.  That,  when  the  present  charter 
was  drafted,  the  separation  of  the  department  or  bureau  of  water 
was  continued ;  the  duties  of  the  board  of  public  service  being  given 
the  city  manager,  while  those  formerly  belonging  to  the  water  commis- 
sioners were  given  to  the  council  itself.  Anyway,  subdivision  1  of 
section  68  follows  the  language  of  section  591  of  the  old  charter,  sav- 
ing that  the  words  "the  council"  are  substituted  for  those  of  "the 
board  of  water  commissioners,"  and  the  new  provision  omits  the  fol- 
lowing words  contained  in  the  former  section  at  the  end  of  subdivi- 
sion 1 : 

"Provided,  however,  that  do  such  bonds  shall  be  Issued  or  sold  until  the 
Issuance  thereof  has  been  authorized  by  the  board  of  estimate  and  apportion- 
ment  and  by  the  common  council." 

We  are  forced,  therefore,  to  the  conclusion  that,  notwithstanding  the 
broad  language  used  in  section  44  touching  the  powers,  duties,  and 
authority  of  the  city  manager,  he  possesses  no  power  or  authority  over 
the  department  of  water,  except  such  as  may  have  been  given  or  dele- 
gated to  him  by  the  council  as  their  agent  and  representative.  It  fol- 
lows therefore  that  the  duty  imposed  by  section  44  on  the  city  manager, 
subdivision  7,  to  present  "a  written  statement  of  any  public  improve- 
ment or  betterment"  to  the  city  council,  has  no  application  to  improve- 
ments, extensions,  enlargements,  or  alterations  proposed  to  be  made 
by  the  council  in  the  water  supply  system  of  the  city;  but  the  coun- 
cil may  act  in  that  matter  on  its  own  initiative,  and  independent  of  any 
recommendation  or  statement  by  the  city  manager. 

I  think,  too,  it  follows  that  the  requirements  of  section  125,  that  the 
statements  and  recommendations  of  the  city  manager  shall  first  be  sub- 
mitted to  the  resident  taxpayers,  relates  only  to  those  recommendations 
and  statements  the  city  manager  is  required  to  make  under  section 
44,  and  does  not  relate  to  contemplated  improvements  or  betterments 
to  the  water  supply  system  of  the  city. 

Again,  referring  to  section  125  of  the  new  charter,  we  find  it  cor- 
responds to  section  222  of  the  former  charter,  and  was  evidently  copied 
therefrom,  and  the  old  section  related  solely  to  recommendations  and 
statements  made  by  the  former  board  of  public  works,  to  whose  duties 
the  city  manager  succeeds.  The  fact  therefore  that  the  city  manager 
did  in  fact  recommend  the  laying  of  the  additional  water  main  in  this 
case,  and  the  city  council  acted  on  his  recommendations  and  statement, 
cannot,  in  our  judgment,  be  deemed  controlling  in  this  case,  or  dero- 
gate from  the  authority  of  the  city  council  to  act  without,  or  inde- 
pendent of,  any  such  statement  or  recommendation.  In  law,  such  state- 
ment of  the  city  manager  neither  added  to  nor  took  away  any  author- 
ity conferred  by  section  68  of  the  present  charter. 
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[4]  The  question,  however,  still  remains  whether  section  68 'in  fact 
confers  any  authority  on  the  city  council  to  issue  bonds  to  raise  funds 
to  pay  for  the  cost  of  construction  of  a  new  main  as  contemplated. 

The  plaintiff  urges  that  the  power  conferred  to  issue  and  sell  bonds 
is  confined  to  the  issuance  of  bonds  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  power  plant  for  developing  and  generat- 
ing electrical  or  other  power  for  the  operation  of  the  waterworks  plant 
and  system.  Attention  is  called  to  the  fact  that  after  and  at  the  end 
of  the  grant  of  power  "to  improve,  extend,  enlargfe,  alter  and  repair 
said  waterworks  plant  and  system,  and  the  water  mains,  pipes  and 
machinery,  and  apparatus  connected  therewith  and  appurtenant  there- 
to ;"  there  is  a  semicolon.  It  is  claimed  that  what  follows  in  the  sec- 
tion constitutes  an  entirely  independent  proposition,  and  the  authority 
to  issue  bonds  is  confined  to  matters  and  projects  embraced  in  the  lat- 
ter part  of  the  section,  and  confers  no  power  to  issue  bonds  for  ordi- 
nary improvements,  extensions,  alterations  and  repairs ;  that  for  such 
things  the  council  can  only  use  the  available  funds  on  hand,  and  can* 
not  resort  to  a  bond  issue.  As  a  matter  of  punctuation,  the  conten- 
tion has  force.  If,  instead  of  a  semicolon,  a  period  had  been  used, 
I  think  there  would  have  been  no  question  as  to  the  correctness  of 
the  plaintiff's  contention.  If,  on  the  other  hand,  a  comma  had  been 
inserted  where  the  semicolon  appears,  then  we  think  there  could  be 
no  question  but  that  the  right  to  issue  bonds  related  to  all  the  matters 
embraced  in  section  68.  But,  being  as  we  find  it,  the  question  is  wheth- 
er the  mere  punctuation  is  controlling. 

In  the  case  of  Matter  of  Meyer,  209  N.  Y.  389,  103  N.  E.  714,  L. 
R.  A.  1915C,  615,  Ann.  Cas.  1915A.  263,  the  Court  of  Appeals  said: 

''It  is  always  presumed,  in  regard  to  a  statute,  that  no  unjust  or  unreason- 
able result  was  intended  by  the  Legislature.  Hence  if,  viewing  a  statute  from 
the  standpoint  of  the  literal  sense  of  its  language,  it  works  such  a  result,  an 
obscurity  of  meaning  exists,  calUng  for  Judicial  construction.  Where  a  par- 
ticular application  of  a  statute  in  accordance  with  its  apparent  intention  will 
occasion  great  inconvenience  or  produce  inequality  or  injustice,  another  and 
more  reasonable  interpretation  is  to  be  sought.  Holy  Trinity  Church  v. 
United  States,  143  U.  S.  457  [12  Sup.  Ct.  511,  86  L.  Ed.  226] ;  Murray  v.  N. 
Y.  C.  R.  R.  Co.,  •43  N.  Y.  274;  People  ex  rel.  Wood  v.  Lacombe,  99  N.  Y. 
43  [1  N.  B.  599] ;  Murray  v.  Gibson,  15  How.  (U.  8.)  421  [14  L.  Ed.  755] ;  State 
ex  rel.  Heiden  v.  Ryan,  99  Wis.  123  [74  N.  W.  544].  The  courts  must  in  that 
event  look  to  tfie  act  as  a  whole,  to  the  subject  with  which  it  deals,  to  the 
reason  and  spirit  of  the  enactment,  and  thereby  determine  the  true  legislative 
intention  and  purpose ;  and,  if  such  purpose  is  reasonably  within  the  scope  of 
the  language  used,  it  must  be  taken  to  be  a  part  of  the  statute  the  same  as 
if  it  were  plainly  expressed." 

In  People  ex  rel.  Wood  v.  Lacombe,  99  N.  Y.  49,  1  N.  E.  600,  the 
court  said : 

"In  the  interpretation  of  statutes,  the  great  principle  which  is  to  control  is 
the  intention  of  the  Legislature  in  passing  the  same,  whidi  intention  is  to  be 
ascertained  from  the  cause  or  necessity  of  making  the  statute,  as  well  as  other 
drcumstances.  A  strict  and  literal  [literary]  interpretation  is  not  always  to 
be  adhered  to,  and,  where  the  case  la  brought  within  the  intention  of  the 
makers  of  the  statute,  it  is  within  the  statute,  although  by  a  technical  interpre- 
tation it  is  not  within  its  letter.  It  is  the  spirit  and  purpose  of  a  statute 
which  are  to  be  regarded  In  Its  interpretation ;  and,  if  these  find  fair  ex- 
pression in  the  statute,  it  should  be  so  construed  as  to  carry  out  the  legisla- 
ieON.Y.S.— 66 
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tlve  Intent,  even  although  sach  construction  is  contrary  to  the  literal  mean- 
ing of  some  provisions  of  the  statute." 

In  matters  of  punctuation  it  was  said  in  Chicago,  M.  &  St.  P.  R.  R. 
Co.  V.  Voelker,  129  Fed.  522,  527,  65  C.  C.  A.  226,  70  L.  R.  A.  264: 

"Punctuation  Is  a  minor,  and  not  a  controlling,  element  In  Interpretation, 
and  courts  will  disregard  the  punctuation  of  a  statute,  or  repunctuate  It,  If 
need  be,  to  give  effect  to  what  otherwise  appears  to  be  Its  ♦  ♦  ♦  true 
meaning"— dtlng  Hammock  v.  Loan  &  Trust  Co.,  105  U.  a  77-84.  26  L.  Ed. 
1111;  U.  S.  V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct  625,  33  L.  Ed.  1080;  U. 
S.  V.  Oregon,  etc.,  R.  Co.,  164  U.  S.  526,  17  Sup.  Ct.  165,  41  L.  Ed.  541 ;  Ste- 
phens V.  Cherokee  Nation,  174  U.  S.  445,  19  Sup.  Ct.  722,  43  L.  Ed.  1041. 

We  cannot  think  it  was  the  intention  of  the  framcrs  of  the  charter 
of  the  city,  or  of  the  Legislature,  to  withhold  from  the  city  the  power 
to  issue  bonds  for  an  improvement  of  the  kind  now  under  considera- 
tion ;  and,  if  the  authority  to  do  so  cannot  be  found  in  section  68,  we 
are  unable  to  find  it  expressly  given  in  any  other  section  or  paragraph 
of  the  charter.  It  cannot  be  presumed  that  the  city  would  have  on 
hand  sufficient  funds  available  for  any  such  purposes.  It  would  be 
very  unusual,  and  contrary  to  the  ordinary  experience  of  such  munici- 
palities, if  sufficient  available  money  could  be  realized  from  the  sur- 
plus earnings  of  a  water  supply  system  to  make  such  an  expensive  ad- 
dition. We  cannot  suppose  it  was  the  intention  that  the  city  should 
be  helpless  and  unable  to  act  where  the  necessities  of  the  case  demanded 
action. 

It  will  be  noted,  too,  that  the  language  of  section  68  reads,  "and  if 
sufficient  money  shall  not  be  available  for  such  purposes,"  bonds  may 
be  sold.  There  is  apparently  but  one  purpose  specified  in  what  im- 
mediately precedes,  and  when  the  plural  is  used  we  think  it  fairly 
shows  that  the  word  refers  to  all  the  things  specified  in  the  entire  sub- 
division— ^that  is,  to  improvements,  extensions,  enlargements,  and  al- 
terations generally — ^and  that  the  section  should  be  so  construed. 

If  we  are  right  in  this  view  of  the  case,  then  the  injunction  asked 
for  should  be  denied,  and  the  temporary  restraining  order  dissolved. 

It  is  so  ordered,  with  $10  costs  of  the  motion  to  3ie  defendants. 


(97  Misc.  Rep.  153) 

6REENBERG  v.  GREENBERQ  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    October  18,  1916.) 

1.  Mabbiage  <&=»25(4) — Licenses — Statute. 

Domestic  Relations  Law  (Consol.  Laws,  c.  14)  {  15,  as  amended  by 
Laws  1912,  c.  241,  enumerating  the  duties  of  town  and  dty  clerks  In  re- 
lation to  Issuing  marriage  licenses,  pertains  solely  to  the  administration 
of  the  office  where  the  license  to  marry  Is  Issued,  and,  If  an  Infant  apply- 
ing for  license  attests  falsely  that  he  Is  over  the  agei  of  21,  the  derk 
has  no  right  to  refuse  to  Issue  the  license,  as  prescribed. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Cent.  Dig.  |  81 ;  Dec.  Dig. 
«^=>25(4).l 

2.  Mabbiaqs  ^=5>5 — ^Annulmenp— Age — Statutes. 

Domestic  Relations  Law,  §  7,  declares  a  marriage  voidable  If  either 
party  Is  under  18.    A  son  19  years  old  married  without  the  consent  of  his 

^S9For  other  cases  see  same  topic  ft  KBT-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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fathor.  Code  Civ.  Proc.  {  1743,  subd.  1,  as  amended  by  Laws  1916,  c. 
605,  provides  for  an  action  to  annul  a  marriage  on  the  ground  that  one 
or  both  of  the  parties  have  not  attained  the  age  of  legal  consent  or  the  age 
under  which  the  consent  of  the  parents  or  guardians  was  required  by 
the  laws  of  the  state  where  the  marriage  was  contracted.  Held,  that 
t^e  amendment  to  section  1743  does  not  change  the  provision  of  the  Do- 
mestic Relations  Law  regarding  the  age  of  consent  in  New  Tork,  but 
applies  to  foreign  states  where  the  age  of  consent  is  not  provided  for,  re- 
quiring the  consent  of  parents  or  guardians,  and  the  son*s  marriage  was 
vaUd. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent.  Dig.  §§  23,  24;    Dec. 
Dig.  <S=>5.] 

Action  to  annul  a  marriage  by  Joseph  J.  Greenberg  against  Louis 
Greenberg  and  Dora  Axclrad  Greenberg.    Complaint  dismissed. 

Feinberg  &  Gerson,  of  New  York  City,  for  plaintiff. 

MANNING,  J.  This  is  an  action  to  annul  a  marriage  brought  by 
the  father  of  one  Louis  Greenberg,  who  on  April  22,  1916,  intermar- 
ried with  one  Dora  Axelrad;  the  marriage  ceremony  being  per- 
formed by  an  alderman  of  the  city  of  New  York.  Prior  to  the  mar- 
riage, when  the  young  people  made  application  to  the  city  clerk  for  a 
license  which  was  granted,  the  age  of  the  plaintiff's  son,  Louis  Green- 
berg, was  given  as  22  years,  and  that  of  his  intended  wife  as  18  years. 
As  a  matter  of  fact,  Louis  Greenberg  was  not  22  years  of  age  at 
the  time  the  license  was  issued,  his  real  age  being  19  years.  There 
is  no  proof  that  the  parties  ever  cohabited  as  husband  and  wife. 

The  father's  application  is  based  upon  the  ground  that  the  young 
man  was  under  the  age  of  21  years  when  the  license  was  issued,  and 
that  he  (the  father)  did  not  give  his  consent  thereto.  He  maintains 
that  such  consent  was  necessary  before  a  valid  marriage  could  be 
contracted,  and  cites  as  an  authority  for  his  contention  section  15  of 
tihe  Domestic  Relations  Law,  and  subdivision  1  of  section  1743  of 
the  Code  of  Civil  Procedure. 

[1]  As  I  read  the  law  in  reference  to  actions  to  annul  a  marriage, 
the  plaintiff  must  fail  in  this  application.  Section  IS  of  the  Domestic 
Relations  Law,  as  amended  by  the  Laws  of  1912,  c.  241,  enumerates 
the  duties  of  the  town  and  city  clerks  in  regard  to  issuing  marriage 
licenses,  and,  among  other  things,  provides: 

"If  it  shall  appear  upon  an  application  of  the  applicants  as  provided  in  this 
section  that  the  man  is  under  twenty-one  years  of  age,  or  that  the  woman  is 
under  the  age  of  eighteen  years,  then  the  town  or  dty  clerk  before  he  shall 
issue  a  license  shall  require  the  written  consent  to  the  marriage  from  both 
parents  of  the  minor  or  minors.    •    •    • »' 

This  section  pertains  solely  to  the  administration  of  the  office  where 
the  license  to  marry  is  issued.  The  law  specifically  states  that,  if  it 
shall  appear  upon  the  application  of  the  applicants  that  they  are  un- 
der the  specified  age,  the  parents'  consent  is  necessary,  and  conse- 
quently if  the  infant,  as  is  the  fact  in  this  case,  attests  falsely  that 
he  is  over  the  age  of  21  years,  the  clerk  has  no  right  to  refuse  to 
issue  the  license  as  prescribed  by  the  section  quoted.  The  case  of 
Kruger  v.  Kruger,  137  App.  Div.  289,  122  N.  Y.  Supp.  23,  is  an  au- 
thority for  this  construction,  holding  that  section  15  of  the  Domestic 


Digitized  by 


GooQle 


1028  160  NEW  TOBK  dUPPLBMBNT  (Sup.  Ct. 

Relations  Law  does  not  modify  or  change  section  1743  of  the  Code 
of  Civil  Procedure,  nor  section  7  of  the  Domestic  Relations  Law. 

[2]  Domestic  Relations  Law,  §  7,  provides: 

"Voidable  Marriages.  A  marriage  Is  void  from  the  time  its  nullity  Is  de- 
clared by  a  court  of  competent  Jurisdiction  if  either  party  thereto:  (1)  la 
under  the  age  of  legal  consent,  which  is  eighteen  years.*' 

Section  1743  of  the  Code  of  Civil  Procedure  provides  that  an  ac- 
tion may  be  maintained  to  declare  a  marriage  contract  void  and  an- 
nulled for  certain  enumerated  reasons,  and  subdivision  1,  as  amended 
by  the  Laws  of  1916,  c.  60S,  in  effect  September  1,  1916,  reads : 

"That  one  or  both  of  the  parties  have  not  attained  the  age  of  legal  consent 
or  the  age  under  which  the  consent  of  parents  or  guardians  was  required  by 
the  laws  of  the  state  where  the  marriage  was  contracted." 

The  court  is  not  unmindful  of  the  amendment  to  section  1743  of 
the  Code,  and  in  my  opinion  it  does  not  change  the  provision  of  the 
Domestic  Relations  Law  regarding  the  age  of  consent  in  the  state 
of  New  York;  but  the  amendment  applies  to  foreign  states  where 
the  age  of  consent  is  not  provided  for,  but  requires  the  consent  of 
parents  or  guardians. 

It  appears  therefore  that  the  plaintiff's  son,  being  of  the  age  of 
19  years  and  over  the  age  of  legal  consent,  which  is  fixed  by  the  stat- 
ute as  18  years,  contracted  a  valid  marriage  without  the  consent  of 
his  father,  and  that  consequently  this  court  is  without  power  to  re- 
lieve him  from  his  obligations. 

The  complaint  is  dismissed. 


(175  App.  Div.  883) 

CROSSIN  V.  WOOLF  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department     October  20,  1916.) 
Municipal  Gobfobationb  <5=5>657(7) — Fobeclosube  or  Tax  Likn— Title  Ac- 
quired. 

The  owner  of  land  formerly  lying  within  the  bed  of  a  street  had  no 
private  street  easements  therein  after  the  street  had  been  legally  closed, 
so  that  a  purchaser  at  foreclosure  of  tax  lien  would  not  be  relieved  of 
his  bid  on  the  ground  of  such  alleged  easements. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporationa,  Cent.  Dig.  {{ 
722,  1429;    Dec.  Dig.  «=>657(7).] 

Appeal  from  Special  Term,  New  York  Coimty. 

Action  by  Anna  R.  Crossin  against  James  A.  Woolf ,  and  others  im- 
pleaded. From  an  order  relieving  a  respondent  purchaser  from  his  bid 
at  a  foreclosure  sale,  the  plaintiff  appeals.    Order  reversed. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHUN,  SCOTT. 
DOWLING,  and  SMITH,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellant. 

Robert  E.  Samuels,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  action  was  to  foreclose  a  tax  lien,  and  the  respond- 
ent, purchaser  at  the  sale,  seeks  to  be  relieved  from  his  bid,  because, 
as  he  claims,  a  portion  of  the  property  purchased,  formerly  lying  with- 
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in  the  bed  of  Sixth  avenue  or  Hawkstone  street,  is  still  subject  to 
private  street  easements,  notwithstanding  said  street  has  been  legally 
closed. 

The  case  is  governed,  as  we  consider,  by  two  recent  decisions,  one 
in  the  Court  of  Appeals,  and  the  other  in  this  court.  Barber  v.  Woolf, 
216  N,  Y.  7,  109  N.  E.  868;  Astor  v.  Thwaites,  170  App.  Div.  624, 
156  N.  Y.  Supp.  730.  These  cases  require  a  reversal  of  the  order 
appealed  from. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 


(176  App.  Dlv.  320)  - 

In  re  HITCHCJOCK'S  WILL. 
(Supreme  Court,  Appellate  Division,  Second  Departm^it.     October  6,  1916.) 

1.  Pebpetuities  ^=5>4(2) — Suspension  of  Ownbbship — Validity. 

The  provisions  of  a  will  suspending  the  ownership  of  the  residuary 
estate  for  a  period  of  five  years  and  eight  years  was  in  violation  of  the 
statute,  since  it  was  quite  possible  for  those  periods  to  be  periods 
longer  than  that  of  two  lives  in  being. 

[Ed.  Note. — ^For  other  caises,  see  Perpetuities,  Cent.  Dig.  tt  5,  6;  Dec. 
Dig.  «=»4(2).] 

2.  Wills  ^=5>863 — Constbuction — ^Invalid  LnnrATioN — Residttabt  Devises. 

Where  there  Is  a  failure  of  a  precedent  estate  because  of  invalidity,  or 
for  any  other  reason,  the  ultimate  gifts  limited  therein  will  not  fail  un- 
less they  are  contingent  or  dependent  for  their  existence  upon  the  prece- 
dent estate ;  but,  in  such  case,  the  precedent  estate  wiU  be  expunged  and 
the  ultimate  gifts  wiU  be  accelerated  to  taJke  effect  immediately  upon  the 
death  of  the  testator. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  |  2169;    Dec  Dig. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Clara 
F.  Hitchcock.  From  a  decree  construing  the  will,  certain  parties 
appeal.    Affirmed. 

The  opinion  of  the  surrogate  was  as  follows: 

[1,  2]  The  provisions  of  the  third  and  fourth  paragraphs  of  the  first  codicil 
suspend  the  ownership  of  the  residuary  estate  for  a  period  of  five  lyears  and 
eight  years.  This  is  clearly  in  violation  of  the  statute,  for  it  is  quite  possible 
for  these  periods  to  be  periods  longer  than  that  of  two  Uves  in  being. 

I  think,  however,  that  the  gifts  of  the  estate  to  the  general  and  residuary 
legatees  are  valid. 

Where  there  is  a  failure  of  a  precedent  estate  because  of  its  Invalidity  or  for 
any  other  reason,  the  ultimate  gifts  whidi  are  limited  thereby  will  not  fail  un- 
less they  are  contingent  or  dependent  for  their  existence  upon  the  precedent 
estate.  In  such  a  case,  the  precedent  estate  will  be  expunged  and  the  ultimate 
gifts  will  be  accelerated  to  take  effect  immediately  upon  the  death  of  the 
testatrix.  Matter  of  Berry,  154  App.  Div.  509,  139  N.  Y.  Supp.  186,  affirmed 
209  N.  Y.  540,  102  N.  B.  1099.  In  that  case  the  surrogate  admitted  the  will 
to  probate  with  the  exception  of  the  tenth  clause,  but  refused  probate  of  that 
clause  on  the  ground  that  it  violated  the  statute  (Gonsol.  Laws,  c.  50,  {  42)  re- 
lating to  the  suspension  of  the  power  of  alienation  and  was  therefore  invalid. 
This  clause,  so  far  as  it  is  pertinent,  reads  as  follows:  "Tenth.  All  the  rest, 
residue  and  remainder  of  my  estate,  real,  personal  and  mixed,  of  whatsoever 
nature  and  wherever  located,  I  give,  devise  and  bequeath  to  my  executor  here- 
inafter named,  in  trust,  nevertheless  for  the  foUowing  purposes,  to  wit:   To 
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Invest  the  said  rest,  residue  and  remainder  in  good  safe  securities  and  to 
pay  the  income  therefrom  for  a  period  of  five  years  from  the  date  of  my  de- 
cease to  (designating  beneficiaries).  ♦  •  •  At  the  expiration  of  such  five 
years  from  the  date  of  my  decease,  my  executor,  as  such  trustee,  to  pay  over 
the  principal  of  my  said  residuary  estate  to  the  Lutheran  Hospital.*' 

The  Appellate  Division  approved  the  ruling  of  the  surrogate  in  holding  the 
trust  to  be  Invalid  because  it  was  not  measured  by  two  lives  in  being  but  by 
the  definite  period  of  five  years  but  held  that  the  surrogate  was  in  error  in 
ruling  that  the  gift  over  to  the  hospital  was  invalid.  The  court  said  (page  511 
of  154  App.  Div.,  pa^e  187  of  139  N.  Y.  Supp.):  "The  enjoyment  of  this 
gift  by  the  hospital  is  definitely  fixed,  1.  e.,  the  expiration  of  five  years,  and 
the  person  to  whom  it  was  given  was  in  being,  definitely  ascertained  and  com- 
petent to  take  at  the  time  of  the  death  of  the  testator.  There  is  nothing  un- 
certain about  it  It  was  a  vested  remainder.  A  future  estate  is  vested  when 
there  is  a  person  in  being  who  would  have  an  immediate  right  to  the  posses- 
sion of  the  property  on  the  determination  of  all  the  intermediate  or  precedent 
estate.  ♦  ♦  •  The  authorities,  so  far  as  X  have  been  able  to  discover,  are 
all  to  the  effect  that  a  vested  gift,  otherwise  valid,  will  not  fall  merely  be- 
cause it  is  limited  to  take  effect  at  the  expiration  of  a  trust  which  is  void 
under  the  statute  of  perpetuities." 

For  other  cases,  see  Hawley  v.  James,  16  Wend.  61 ;  Bveritt  v.  Everltt,  29 
N.  Y.  39;  Harrison  v.  Harrison,  36  N.  Y.  543;  Kallsh  v.  Kallsh,  166  N.  Y. 
368.  59  N.  E.  917;  Williams  v.  Jones,  166  N.  Y.  522,  60  N.  E.  240;  Smith  v. 
Chesebrough,  176  N.  Y.  317,  68  N.  B.  625;  U.  S.  Trust  Ca  v.  Hogencamp,  191 
N.  Y.  281,  84  N.  E.  74;  Brinkerhoff  v.  Seabury,  137  App.  Div.  916,  122  N.  Y. 
Supp.  481 ;  affirmed  without  opinion  201  N.  Y.  559,  95  N.  E.  1123.  Farley  v. 
Secor,  167  App.  Div.  80,  152  N.  Y.  Supp.  787. 

The  cases  cited  are  authority  for  the  upholding  of  the  general  and  residuary 
legacies  and  devises  in  the  will  and  codicils  of  the  testatrix. 

It  is  so  decreed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City,  for  Executor 
Charles  B.  Carpenter. 

William  L.  Rumsey,  of  New  York  City,  for  Executor  Robert  E. 
,  Farley. 

Roscoe  S.  Conkling,  of  New  York  City,  for  Henry  C.  Reiner,  ob- 
jectant. 

Wm.  C.  Beecher,  of  New  York  City,  for  New  York  Society  Sup- 
pression of  Vice. 

Crescens  Hubbard,  of  White  Plains,  for  Y.  M.  C.  A.  of  White 
Plains,  N.  Y. 

Ambrose  F.  McCabe,  of  New  York  City,  for  White  Plains  Hos- 
pital Ass'n. 

Lord,  Day  &  Lord,  of  New  York  City,  for  Methodist  Episcopal 
Church  of  Hartsdale,  N.  Y. 

Walsh  &  Young,  of  New  York  City,  for  Hitchcock  Memorial  Pres- 
byterian Church. 

Cornelius  J.  Sullivan,  of  New  York  City,  for  N.  Y.  Soc,  Preven- 
tion of  Cruelty  to  Children. 

J.  Mayhew  Wainwright,  of  New  York  City,  for  American  Society 
for  Prevention  of  Cruelty  to  Animals. 

Thomas  F.  J.  Connolly,  of  Port  Chester,  special  guardian. 

PER  CURIAM.  Decree  of  the  Surrogate's  Court  of  Westchester 
County  affirmed,  without  costs  to  either  party  in  this  court,  upon  the 
opinion  of  the  surrogate. 
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(96  Misc.  Rep.  109) 

PEOPLE  V.  SANTEB. 

(Court  of  General  Sessions  of  the  Peace,  New  York  County.    June  30,  191G.) 

1.  Cbihinal  Law  ^=91018 — Sviocabt  Trials — ^MTmiciPAL  Coubts — Appeals. 

An  appeal  from  a  conviction  of  misdemeanor  before  a  city  magistrate 
holding  a  Court  of  Special  Sessions  lies  to  the  Appellate  Division  of  the 
Supreme  Court  under  Inferior  Criminal  Courts  Act  (Laws  1910,  c.  650)  § 
40,  providing  that.  If  any  judgment  of  the  Court  of  Special  Sessions  shall 
be  adverse  to  the  defendant,  he  may  appeal  therefrom  to  the  Supreme 
Court  In  the  same  manner  as  from  a  Judgment  In  an  action  prosecuted  by 
Indictment,  and  not  to  the  Court  of  General  Sessions  under  section  94  as 
amended  by  Laws  1915,  c.  531,  providing  that  all  the  provisions  of  law 
conferring  the  right  of  appeal  to  the  Ck>urt  of  General  Sessions  In  the 
county  of  New  York  from  any  Judgment,  order,  or  other  determination  of 
a  city  magistrate  "or  any  court  held  by  a  city  magistrate  In  force  when 
this  act  takes  effect,"  since  dty  magistrates  were  given  the  power  to  hold 
courts  of  special  sessions  by  the  amendatory  act,  which  merely  carried 
forward  the  provision  for  appeal  to  a  Court  of  Greneral  Sessions,  and 
hence  were  not  a  court  In  force  when  the  original  act  took  effect. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {  2577 ;  Dec. 
Dig.  «s>1018.] 

2.  Statutes  ^=5>270 — Construction — Rules — ^Repealing  Statutes. 

Under  Statutory  Construction  Law  (Laws  1892,  c.  617  as  amended  by 
Laws  1894,  c.  448)  §  32,  providing  that  the  provisions  of  law  repealing  a 
prior  law,  which  are  substantial  re-enactments  of  provisions  of  the  prior 
law,  shall  be  construed  as  a  continuation  of  the  provisions  of  such  prior 
law,  and  not  as  new  enactments,  where  the  words  "or  of  any  court  held  by 
a  city  magistrate  in  force  when  this  act  takes  effect"  were  in  Inferior 
Criminal  Courts  Act,  §  94,  touching  appeals  from  city  magistrates  and  In 
Laws  1915,  c.  631,  amending  section  94,  they  referred  to  the  time  of  the 
passage  of  the  section  94  In  1910.  and  not  to  the  time  of  taking  effect  of 
the  amendment  in  1915* 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  §  363 ;  Dec.  Dig. 
<8?»270.] 

Clifford  Santer  was  found  guilty  of  cruelty  to  animals,  a  misde- 
meanor, and  he- appeals.    Appeal  dismissed. 

Willoughby  B.  Dobbs,  of  New  York  City,  for  defendant. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City,  for  the  People. 

WADHAMS,  J.  The  defendant  was  found  guilty  of  cruelty  to 
animals,  a  misdemeanor,  before  a  city  magistrate  holding  a  Court  of 
Special  Sessions,  pursuant  to  section  43  of  the  Inferior  Criminal 
Courts  Act,  as  amended  by  chapter  531  of  the  Laws  of  1915,  and  has 
appealed  to  the  Court  of  General  Sessk>ns. 

[1]  The  appeal  does  not  lie  to  this  court,  but  to  the  Appellate  Di- 
vision of  the  Supreme  Court,  pursuant  to  section  40  of  the  Inferior 
Criminal  Courts  Act  (chapter  659  of  the  Laws  of  1910),  which  pro- 
vides : 

"If  any  judgment  or  determination  made  hy  the  Court  of  Special  Sessions 
shall  be  adverse  to  the  defendant  he  may  appeal  therefrom  in  the  same  man- 
ner as  from  a  Judgment  In  an  action  prosecuted  by  indictment,  and  may  be 
admitted  to  ball  upon  an  appeal  in  like  manner ;  and  if  the  Judgment  of  the 
Supreme  Court  upon  such  an  appeal  shall  be  adverse  to  the  defendant,  he  may 
appeal  therefrom  to  the  Court  of  Appeals  as  prescribed  in  the  code  of  crimi- 
nal procedure.    In  case  of  any  such  appeal  to  the  Supreme  Court,  or  to  the 
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Court  of  Appeals,  the  procedure  in,  and  the  jurisdiction  of,  the  said  courts, 
respectively,  shall  be  the  same  as  from  a  judgment  of  conviction  after  in- 
dictment" 

It  IS  urged  that  the  appeal  lies  to  the  Court  of  General  Sessions 
pursuant  to  the  provisions  of  section  94  of  the  Inferior  Criminal 
Courts  Act,  which  was  amended  by  chapter  531  of  the  Laws  of  1915 
to  read  as  follows : 

''Sec.  94.  Apf^eaU  from  City  Magistrates, — All  provisions  of  law  conferring 
the  right  of  appeal  and  prescribing  the  procedure  on  appeal  to  the  court  of 
general  sessions  of  the  peace  in  the  county  of  New  York  from  any  judgment, 
order  or  other  determination  of  a  city  magistrate,  including  a  commitment 
under  section  four  hundred  and  eighty-six  of  the  penal  law  or  of  any  court 
held  by  a  city  magistrate  in  force  when  this  act  takes  effect,  shall  apply  to 
and  regulate  all  appeals,  and  the  right  of  appeal  in  all  cases  hitherto  existing 
is  hereby  preserved  and  continued.  The  right  of  appeal  from  any  judgment, 
order  or  other  determination  of  a  city  magistrate  in  any  county,  other  than 
the  county  of  New  York,  to  the  county  court  of  the  county  where  the  said 
Judgment,  order  or  other  determination  is  made,  is  hereby  preserved  and 
continued.  Upon  the  reversal  of  any  judgment,  order  or  other  determination 
of  a  city  magistrate  the  court  of  general  sessions  or  a  county  court  may 
send  back  the  cause  for  a  new  trial  to  the  city  magistrates'  courts." 

Chapter  531  of  the  Laws  of  1915  took  effect  May  8,  1915.  The 
amended  section  is  substantially  in  the  language  of  the  original  act, 
the  only  change  made  being  with  respect  to  appeals  in  counties  other 
than  the  county  of  New  York,  the  modification  having  been  made 
necessary  to  provide  for  an  appeal  in  the  newly  created  county  of 
the  Bronx.  It  is  contended  that,  inasmuch  as  the  same  law  which 
amended  section  94  of  the  Inferior  Criminal  Courts  Act  gave  city 
magpistrates  power  to  hold  a  Court  of  Special  Sessions  for  certain 
purposes  specified  in  section  43,  the  words  "or  of  any  court  held 
by  a  city  magistrate  in  force  when  this  act  takes  effect"  should  be 
held  to  include  a  Court  of  Special  Sessi<ms  held  by  a;^ity  magistrate 
under  section  43,  and  that  therefore,  since  May  8,  1915,  when  the 
amendment  went  into  effect,  the  appeal  is  properly  brought  in  the 
Court  of  General  Sessions.  The  words,  however,  "or  of  any  court 
held  by  a  city  magistrate  in  force  when  this  act  takes  effect,"  were  in 
section  94  as  originally  enacted,  and  under  a  well-established  rule  of 
statutory  construction  the  words  "in  force  when  this  act  takes  effect" 
referred,  not  to  the  time  of  the  taking  effect  of  the  amendment  in 
May,  1915,  but  to  the  time  of  the  passage  of  the  original  act  in  1910. 
The  Court  of  Special  Sessions,  which  is  authorized  to  try  misde- 
meanors with  respect  to  animals,  was  not  a  court  held  by  a  magis- 
trate in  force  in  1910,  when  the  Inferior  Criminal  Courts  Act  took 
effect,  and  is  therefore  not  included  among  the  courts  held  by  magis- 
trates from  whose  judgments  appeals  lie  to  the  Court  of  General 
Sessions. 

[2]  Section  32  of  the  Statutory  Construction  Law  (Laws  1892,  c 
677,  as  amended  by  Laws  1894,  c.  448),  provides  that  the  provisions 
of  law  repealing  a  prior  law,  which  are  substantial  re-enactments  of 
provisions  of  the  prior  law,  shall  be  construed  as  a  continuation  of 
the  provisions  of  such  prior  law,  and  not  as  new  enactments. 
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In  Ely  V.  Holton,  15  N.  Y.  595,  Denio,  C.  J.,  in  construing  a  stat- 
ute regelating  the  right  of  appeal  which  was  "amended  so  as  to  read 
as  follows,"  at  pages  598  and  599  said: 

"The  portions  of  the  amended  sections  which  are  merely  copied  without 
change  are  not  to  be  considered  as  repealed  and  again  enacted,  but  to  have 
been  the  law  all  along ;  and  the  new  parts,  'or  the  changed  portions,  are  not 
to  be  taken  to  have  been  the  law  at  any  time  prior  to  the  passage  of  the 
amended  act  *  •  •  The  theory  of  amendments,  made  in  the  form 
adopted  in  the  present  instance,  we  take  to  be  this:  The  portions  of  the  sec- 
tion whic^  are  repeated  are  to  be  considered  as  having  been  the  law  from 
the  time  they  were  first  enacted,  and  the  new  provisions  are  to  be  understood 
as  enacted  at  the  time  the  amended  act  took  effect" 

The  principle  above  stated  has  been  followed  in  many  cases  in  this 
state.  Haight,  J.,  after  citing  the  case  of  Ely  v.  Holton,  supra,  said 
in  Matter  of  Warde,  154  N.  Y.  342,  344,  48  N.  E.  513,  514: 

"The  part  which  remains  unchanged  Is  to  be  considered  as  having  been  con- 
tinued the  law  from  the  time  of  its  original  enactment,  and  the  new  or 
changed  portion  to  have  become  law  only  at  and  subsequent  to  the  passage  of 
the  amendment  The  rule  adopted  in  this  case  was  followed  in  the  case  of 
Moore  v.  Mausert,  49  N.  X.  332,  and  again  in  the  case  of  Benton  v.  Wickwire, 
64  N.  Y.  22a" 

See,  also,  Nash  v.  White's  Bank  of  Buffalo,  37  Hun,  57,  60;  Peo- 
ple V.  Supervisors,  67  N.  Y.  109,  118,  23  Am.  Rep.  94;  Grout  v. 
Stillings,  76  App.  Div.  143,  78  N.  Y.  Supp.  942;  Matter  of  Estate 
of  Prime,  136  N.  Y.  347,  354,  32  N.  E.  1091,  18  L.  R.  A.  713;  Peo- 
ple V.  Wilmerding,  136  N.  Y.  363,  368,  32  N.  E.  1099;  Homnyack 
V.  Prudential  Ins.  Co.,  194  N.  Y.  456,  460,  87  N.  E.  769;  Lewis' 
Sutherland,  Statutory  Construction  (2d  Ed.)  vol.  1,  §  237 ;  and  Lewis' 
Sutherland,  Statutory  Construction,  vol.  2,  §§  443  and  498. 

After  citing  the  general  rule  laid  down  in  the  authorities.  Judge 
O'Brien,  in  delivering  the  opinion  for  the  court,  in  Bank  of  Me- 
tropolis V.  Faber,  150  N.  Y.  200,  205,  44  N.  E.  779,  780,  said: 

"The  effect  upon  a  prior  statute  of  a  subsequent  amendment  'so  as  to  read 
as  follows'  is  not  to  be  determined  in  all  cases  by  any  fixed  and  absolute  rule, 
but  frequently  becomes  a  question  of  legislative  intent  to  be  determined  from 
the  nature  and  language  of  the  amendment,  from  other  acts  passed  at  or 
about  the  same  time,  and  from  aU  the  circumstances  of  the  case.  The  duty 
of  the  courts  is  to  give  effect  to  the  legislative  intent,  rather  than  the  literal 
terms  of  the  act." 

From  an  examination  of  the  several  sections  of  the  Inferior  Crim- 
inal Courts  Act,  particularly  in  view  of  the  continuance  of  section 
40  providing  for  appeals  to  the  Supreme  Court  from  judgments  made 
by  the  Court  of  Special  Sessions,  I  can  find  nothing  to  indicate  that, 
the  Legislature  intended  to  extend  the  scope  of  section  94  so  as  to 
authorize  appeals  to  the  Court  of  General  Sessions  in  any  cases  other 
than  those  in  which  appeals  to  the  Court  of  General  Sessions  were 
allowed  when  the  Inferior  Criminal  Courts  Act  went  into  effect 

The  appeal  must  therefore  be  dismissed* 
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m  Misc.  Rep.  223) 

In  re  CATLIN  et  al. 

(Surrogate's  CJourt,  New  York  County.    October  14,  1916.) 

1.  Trusts  ^=»21(2)— <;beation — Requisites — Desionatiok  of  Fiduciart. 

While  the  naming  of  a  fiduciary  ts  not  essential  to  the  creation  of  a 
trust,  a  valid  trust  cannot  be  created  unless  there  Is  something  to  indi- 
cate that  the  testator  contemplated  one  of  the  class  of  active  trusts  per- 
mitted by  the  statutes  relating  to  trusts  or  powers. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  |  30;  Dec.  Dig. 
«=>21(2).1 

2.  Wills  ^=>688 — Construction — Trust  or  Absolute  Gift. 

A  devise  to  an  Infant  goddaughter  of  the  sum  of  $10,000  in  trust, 
without  In  any  way  limiting  the  nature  of  the  contemplated  trust  or  men- 
tioning any  trustee,  passed  an  absolute  bequest  of  that  amount,  to  be  paid 
over  to  her  general  guardian. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  fi  1644-1649;  Dec. 
Dig.  <S=s>688.] 

3.  Trusts  ^=»21(2) — Requisites — Beneficiary. 

To  constitute  a  trust  not  charitable  In  nature  there  must  always  be  a 
definite  person  entitled  to  enforce  the  trust  In  equity,  which  person  must 
be  ascertained  or  ascertainable  from  the  language  employed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §  30;  Dec.  Dig. 
«=>21(2).] 

4.  Trusts  ^=>127 — Requisites — Purpose. 

The  trust  purpose  of  a  noncharltable  donation  must  be  clearly  worked 
out  by  the  settlor,  or  a  court  of  equity  cannot  enforce  it 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §  170;  Dec.  Dig. 
«=»127.1 

6.  Wills  ^=»680— Construction — Trust. 

Where  a  testatrix  resorted  to  the  technical  phrase  "trust,"  technical 
construction  follows  as  of  course,  in  the  absence  of  all  clear  Intent  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1594-1598;  Dec 
Dig.  te=»680.] 

6.  Wills  ^=»590 — Construction — Intention  of  Testator. 

The  quantum  of  a  freehold  estate  devised  by  will  is  to  be  determined 
primarily  by  the  Intention  of  the  testator  as  deduced  from  his  language 
contained  in  the  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1293-1297;  Dec 
Dig.  <e=>590.] 

7.  Wills  ^=»590 — Construction — Necessity. 

Rules  of  construction  are  primarily  and  ultimately  only  aids  for  con- 
struing ascertained  intentions.  The  intention,  irrespective  of  results, 
must  be  ascertained  before  proceeding  to  construction,  and  recourse  to 
construction  should  ordinarily  be  had  only  where  there  is  some  obscurity 
in  the  language  and  meaning  of  a  will,  and  not  until  interpretation  ends. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1293-1297;  Dec 
Dig.  <&=»590.1 

8.  Wills  «=>440 — Construction — Intention — Presumption. 

When  a  testator's  Intention  is  not  plainly  contrary  to  the  language  of 
the  will,  the  law  presumes  the  intention  to  coincide  with  the  language 
of  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  §  956;  Dec  Dig. 
<g=>440.] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digesta  &  Indexe* 
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9.  Wiixa  <e=»456— CoWSTBUCTioK. 

A  will  drawn  by  a  layman  Is  to  be  construed  much  as  a  layman  would 
construe  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {  974;    Dec.  Dig. 

«e=»45e.] 

10.  Wills  ^=»597(4)— Constbuction — ^Lanouaqb — Heibs. 

The  technical  use  of  the  term  "heirs"  is  not  necessary  at  common  law 
to  carry  a  fee  to  a  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  1323;  Dec.  Dig. 
<&=s>697(4).l 

11.  Wills  <©=>597(1) — Construction — FEa;  Simplb-^**Estatb." 

The  word  "estate,"  used  slmpliclter  in  a  devise,  implies  now,  as  former- 
ly, a  fee-simple  or  freehold  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  1319,  1322,  1326; 
Dec.  Dig.  «©=»597(1). 

For  other  definitions,  see  Words  and  Phraseis,  First  and  Second  Series, 
Estate.] 

12.  Wills  «=»e01(l) — Constbuction — Quantuh  of  Estate — ^Fbb  Sutfle. 

Under  a  will  devising  the  real  and  the  remaining  personal  estate  to 
a  nephew,  and,  in  the  event  of  his  marriage  or  death  at  any  time,  over 
in  trust  to  a  goddaughter  and  to  her  sister,  the  nephew  first  took  an 
estate  in  fee  simple  absolute,  not  cut  down  by  the  subsequent  language. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1340,  1341;  Dec. 
Dig.  t®=3>601(l).] 

13.  Wills  ^=s>647 — Devises — ^Validity — Restraint  of  Mabbiage. 

A  devise,  directing  that,  in  the  event  of  a  devisee's  marriage,  the  estate 
devised  to  him  should  go  over  to  somebody  else,  would  be  a  general  re- 
straint of  marriage,  and  void  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  1533-1538;  Dec. 
Dig.  <S=>647.1 

14.  Wills  <5=5>487(3) — Construction — Subsequent  Declarations  of  Testa- 

tob. 

Declarations  of  a  testatrix  made  subsequent  to  the  execution  of  her . 
will  are  not  competent  evidence  to  aid  construction,  where  there  Is  no 
latent  or  patent  ambiguity  Justifying  their  acceptance  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  1027;  Dec  Dig. 
<©=»487(3).] 

In  the  matter  of  the  judicial  settlement  of  the  account  and  proceed- 
ings of  Lynde  Catlin  and  another,  as  executors  of  Cora  V.  R.  Catlin, 
deceased.  Account,  as  amended  by  stipulation  filed  in  proceeding,  ap- 
proved, and  decree  to  be  settled  in  conformity  with  opinion. 

Townsend  Jones,  of  New  York  City,  for  Lynde  Catlin. 

Henry  Gansevoort  Sanford,  of  New  York  City,  for  executors. 

John  M.  Shedd,  of  New  York  City  (John  M.  Shedd,  of  New  York 
City,  of  counsel),  for  infant's  general  guardians. 

Taylor,  Jackson,  Brophy  &  Nash,  of  New  York  City,  for  New  York 
Graduate  Medical  School  and  Hospital. 

Stewart  &  Shearer,  of  New  York  City,  for  New  York  Public  Li- 
brary, Astor,  Lenox  and  Tilden  Foundations. 

^s^For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


GooQle 


1036  160  NBW  TOBK  SUPPLEMENT  (Sur.  Ct 

FOWLER,  S.  In  this  proceeding  to  settle  judicially  the  accounts 
of  executors,  it  is  necessary  for  the  purpose  of  distribution  to  construe 
the  following  paragraphs  of  the  will  of  testatrix : 

"To  my  goddaughter,  Helen  Nellson  Edmonds,  I  give  $10,000  in  trust. 
*  *  *  My  real  estate  and  any  remaining  personal  estate  I  leave  to  my 
nephew,  Lynde  Catlin.  In  the  event  of  his  marriage  or  death  at  any  time  I 
give  it  in  trust  to  my  goddaughter,  Helen  Neilson  Edmonds,  and  to  her  sister. 
Catherine  Livingston  Reade  Edmonds." 

An  earlier  proceeding  for  construction  was  dismissed  (89  Misc.  Rep. 
93,  151  N.  Y.  Supp.  254),  but  without  prejudice  to  this  proceeding, 
where  construction  is  necessary,  proper,  and  jurisdictional 

It  appears  by  stipulation  and  otherwise  that  testatrix,  a  spinster, 
when  about  68  years  of  age  prepared  her  own  will.  Her  only  next  of 
kin  and  heir  at  law  was  her  nephew,  Lynde  Catlin,  mentioned  in  the 
will.  Helen  Neilson  Edmonds,  referred  to  in  the  will,  was  a  cousin 
and  goddaughter  of  testatrix  and  about  five  years  of  age  when  the 
will  was  executed.  Catherine  Livingston  Reade  Edmonds  was  a  sister 
of  Helen  Neilson  Edmonds,  and  she  died  September  30,  1908,  or  be- 
fore testatrix.  Letters  testamentary  were  issued  to  Lynde  Catlin  and 
Henry  G.  Sandford  August  18,  1914,  shortly  after  the  death  of  testa- 
trix. The  will  contains  numerous  general  legacies  to  various  societies 
and  charities  and  to  friends  of  the  testatrix.  One  of  the  legacies  is  the 
sum  of  $10,000  given  to  the  "Christian  Helpers  Home  of  Brooklyn,  N. 
Y.,"  in  memory  of  Catherine  L.  R.  Catlin,  a  sister  of  the  deceased. 
The  Christian  Helpers  Home  has  no  existence,  corporate  or  otherwise, 
now,  nor  did  it  have  at  the  time  of  the  death  of  the  testatrix. 

In  aid  of  construction  certain  declarations  of  testatrix  were  offered 
in  evidence  over  objections  to  which  I  shall  hereafter  allude,  as  the 
validity  of  such  objections  was  reserved  and  is  submitted  to  me  for 
decision  by  the  terms  of  the  stipulation,  which  is  a  part  of  the  record 
herein.  Helen  Neilson  Edmonds  appears  by  her  general  guardian, 
who  has  filed  objections  to  certain  items  paid  for  taxes  as  set  forth  in 
Schedule  C-1.  But  as  the  main  controversy  in  this  proceeding  relates 
to  the  construction  of  the  will  and  not  to  such  objections  their  consid- 
eration will  be  deferred  until  I  proceed  to  construction. 

The  opposing  contentions  concerning  construction  are  substantially 
as  follows :  Lynde  Catlin  urges  that  the  entire  residuary  estate  belongs 
to  him  in  fee  and  without  qualification.  He  is  not  concerned  in  the 
pecuniary  bequest  of  $10,000.  Helen  Neilson  Edmonds  urges  that 
the  estate  or  interest  given  to  Lynde  Catlin  amounts  to  a  life  interest 
only,  and  that  it  is  subject  to  defeasance  upon  his  marriage,  and  that 
the  entire  remainder  interest  in  the  residuary  estate,  real  and  personal, 
including  the  share  which  her  sister  would  have  taken  had  she  survived 
the  testatrix,  passes  to  her.  It  is  also  urged  in  her  behalf  that  the  be- 
quest of  $10,000,  though  stated  to  be  "in  trust,"  is  without  restriction 
and  an  absolute  bequest  of  the  legal  interest.  The  executors  are  in- 
different to  the  contentions,  but  desire  to  have  their  duties  made  clear. 

[1-5]  The  intention  of  the  testatrix  in  stating  that  she  gave  $10,000 
to  Helen  Neilson  Edmonds  in  trust  is  questioned  by  counsel.  Certainly 
if  testatrix  intended  to  create  a  valid  trust,  permitted  by  our  statutes. 
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she  did  not  employ  the  proper  means.  The  nature  of  the  contemplated 
trust  itself  is  not  limited  by  the  will  and  no  trustee  is  mentioned.  While 
it  is  true  that  the  naming  of  a  fiduciary  is  not  essential  to  the  creation 
of  a  trust,  a  valid  trust  cannot  be  created  unless  there  is  something  to 
indicate  that  the  testatrix  contemplated  one  of  the  class  of  active  trusts 
permitted  by  our  statutes  relating  to  trust  or  powers.  To  read  such  an 
intention  into  the  will  demands  an  unwarranted  interpolation.  Proba- 
bly the  only  limitations  which  the  testatrix  intended  to  impose  were 
those  associated  with  any  gift  to  an  infant.  She  probably  believed  that 
the  infant's  guardian  would  hold  this  money  in  trust  during  the  infancy 
of  Helen  Neilson  Edmonds.  The  will,  I  conclude,  must  be  construed  to 
pass  an  absolute  bequest  of  $10,000  to  Helen  Neilson  Edmonds,  which 
the  decree  may  provide  should  be  paid  over  to  her  general  guardian.  I 
am  led  to  the  conclusion  that  no  statutory  trust  or  power  in  trust  was 
created  by  several  familiar  principles,  not  alluded  to  by  counsel  proba- 
bly because  so  familiar.  The  principle  is  that,  to  constitute  a  trust  not 
charitable  in  nature,  there  must  always  be  a  definite  person,  entitled  to 
enforce  the  trust  or  power  in  trust  in  equity,  and  this  beneficiary  must 
be  ascertained  or  ascertainable  in  this  instance  from  the  language  of 
the  limitation  itself.  So  the  trust  purpose  of  a  noncharitable  donation 
must  be  clearly  worked  out  by  the  settlor,  or  else  a  court  of  equity 
cannot  enforce  it.  When  a  la3rman  drafting  her  own  will  employs  the 
technical  term  "trust,"  its  construction  is  subject  to  no  enlargement 
because  the  draftsman  and  settlor  is  a  Isyman.  When  testatrix  re- 
sorted to  the  technical  phrase  "trust,"  technical  construction  follows 
as  of  course  in  the  absence  of  all  clear  intent  to  the  contrary.  I  am 
confirmed  in  this  because  at  common  law,  when  property  was  given  to 
one  as  trustee,  no  beneficiary  being  ascertained  and  no  trust  purpose 
defined,  the  so-called  trustee  took  absolutely  if  the  estate  were  a  fee 
and  if  a  life  estate  he  took  for  his  own  life. 

[8]  I  will  next  proceed  to  the  quantum  of  Mr.  Lynde  Catlin's  free- 
hold estate.  This  is  to  be  determined  primarily  by  the  intention  of 
testatrix  as  deduced  from  her  language  contained  in  the  devise  to  him. 

If  proof  that  testatrix  unaided  drafted  her  own  will  were  necessary 
other  than  that  contained  in  the  stipulation,  it  is  found  in  the  clause 
last  referred  to  above.  The  residuary  clause  also  proves  it  even  more 
emphatically  and  presents  a  marked  instance  of  a  difficulty  occasioned 
by  the  attempt  of  the  testatrix  to  draft  her  own  will.  A  person  more 
familiar  with  legal  formulas  or  the  law  of  estates  would  not  have 
drafted  the  limitations  of  estates  or  interests  as  she  did.  Some  care 
would  have  been  observed,  certainly,  in  pointing  out  the  duration  of 
the  estate  which  L)mde  Catlin  was  to  enjoy.  The  various  parties  in 
presenting  their  contentions  seem  to  rely  upon  well  settled  rules  of 
construction. 

[7]  But  in  approaching  a  question  of  the  intention  of  testatrix's 
wiU  it  does  not  strike  me  as  orderly  to  assort  the  various  rules  of 
construction  and  first  to  pick  one  which  fits  the  aims  of  the  clients. 
Rules  of  construction  are  primarily  and  ultimately  only  aids  for  con- 
struing ascertained  intentions.  Robinson  v.  Martin,  200  N.  Y.  159, 
93  N.  E.  488.    We  must  first  ascertain  the  intention  of  the  testatrix, 
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irrespective  of  results,  and  then  proceed  to  construction  by  the  ap- 
plication of  settled  rules  construing  the  effect  of  an  ascertained  in- 
tention. Recourse  to  rules  of  construction  ordinarily  should  be  had 
only  when  there  is  some  obscurity  in  the  language  and  meaning  of 
a  will.  As  I  had  occasion  to  hold,  construction  begins  when  inter- 
pretation ends.  In  re  Kathan's  Will,  141  N.  Y.  Supp.  705.  The 
converse  method  is  illogical.  Rules  of  construction  bearing  on  estates 
should  not  be  invoked  in  the  first  instance  to  ascertain  intention.  An 
intention  not  clearly  expressed  is  not  to  be  tested  by  rules  of  con- 
struction bearing  on  the  quantum  of  estates.  Cammann  v.  Bailey, 
210  N.  Y.  19,  103  N.  E.  824;  Fulton  Trust  Co.  v.  Phillips,  218  N. 
Y.  573,  at  page  583,  113  N.  E.  558.  Otherwise  in  nearly  every  in- 
stance difficulty  would  be  created  rather  than  elucidated.  Having  in 
mind  that  it  is  the  paramount  intention  of  the  testatrix  which  is  to 
be  first  sought,  in  so  far  as  the  same  can  be  gathered  from  the  text 
of  the  will,  before  calling  in  aid  rules  of  construction,  it  does  not 
seem  plain  to  me  that  Cora  V.  R.  Catlin,  the  testatrix,  intended  that 
her  nephew  should  only  have  an  estate  during  his  life,  subject  to  an 
earlier  termination  in  the  event  of  his  marriage,  and  that  the  re- 
mainder should  go  to  the  two  Edmonds  children.  It  is  apparent  from 
the  will  itself  only  that  testatrix  meant  to  give  Mr.  Lynde  Catlin 
some  freehold  estate. 

[8]  When  a  testator's  intention  is  not  plainly  contrary  to  the  lan- 
guage of  the  will,  the  law  presumes  the  intention  to  coincide  with 
the  language  of  the  will.  This  being  so,  we  may  proceed  to  deter- 
mine the  quantum  of  the  estate  given  to  Mr.  Catiin  by  the  language 
actually  employed  in  the  will  by  this  testatrix  herself. 

[9]  It  is,  no  doubt,  the  rule  that  a  will  drawn  by  a  layman  is  to 
be  construed  much  as  a  layman  would  construe  it.  Overheiser  v. 
Lackey,  207  N.  Y.  229,  100  N.  E.  738,  Ann.  Cas.  1914C,  229;  Mee 
V.  Gordon,  187  N.  Y.  400,  80  N.  E.  353,  116  Am.  St.  Rep.  613,  10 
Ann.  Cas.  172.  But  I  think  that  I  correctly  stated  the  proper  bound- 
ary of  this  principle  when  I  said  that,  whenever  a  testatrix  resorts 
to  technical  phrase,  she  is  bound  by  the  technical  meaning  of  that 
phrase  in  the  absence  of  an  express  and  clear  intention  to  the  contrary 
Now,  no  such  intention  to  the  contrary  is  here  apparent.  This  being 
so,  what  is  the  construction  of  the  language  employed  by  testatrix 
which,  as  I  said,  must  be  presumed  to  coincide  with  her  intention? 

[10,11]  One  of  the  most  familiar  old  rules  of  the  law  of  real 
property  is  that  technical  use  of  the  term  "heirs"  is  not  necessary 
at  common  law  to  carry  a  fee  to  a  devisee,  but  it  is  otherwise  to 
carry  a  fee  by  a  deed.  This  rule  still  applies  to  devises  by  the  express 
terms  of  the  Revised  Statutes.  But  the  rule  would  apply  here  with- 
out any  legislation  to  that  end.  The  word  "estate"  used  simpliciter 
in  a  devise  always  implies,  now  as  formerly,  a  fee  simple  or  freehold 
estate.  It  is  unnecessary  to  cite  authorities  for  such  a  familiar  prin- 
ciple. 

[12]  With  this  conclusion  as  a  premise  we  may  resort  to  the  lan- 
guage of  the  will  of  testatrix:  "My  real  estate  and  any  remaining 
personal  estate  I  leave  to  my  nephew,  Lynde  Catlin."    Had  testatrix 
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stopped  there,  no  one  could  question  that  Lynde  Catlin  took  the  es- 
tate of  testatrix,  or  a  freehold  estate  of  inheritance  in  fee  simple 
absolute.  But  testatrix  did  not  stop  there.  She  seems  to  have  pro- 
ceeded to  qualify  her  donation  by  an  additional  distinct  sentence,  or, 
in  other  words,  it  is  claimed  that  she  resorted  to  the  process  known 
in  law  as  "cutting  down."  Certainly  the  meaning  of  the  modification 
so  made  by  testatrix  is  not  so  clear  as  could  be  wished.  Conse- 
quently, even  in  the  case  of  a  layman,  we  are  driven  to  the  applica- 
tion of  the  ordinary  rule  of  law  settling  the  quantum  of  an  ambig- 
uous limitation  of  this  character.  The  rule  I  refer  to  is  in  substance 
that  the  quantum  of  estates,  once  given  absolutely  by  the  terms  of 
a  devise,  will  not  be  cut  down  by  ambiguous  or  doubtful  language 
following  the  absolute  donation  or  gift.  Benson  v.  Corbin,  145  N. 
Y.  351,  359,  40  N.  E.  11.  There  are  a  hundred  other  familiar  ad- 
judications to  the  same  effect.  Applying  this  rule,  my  conclusion  is 
that  L3rnde  Catlin  first  takes  by  the  devise  in  question  an  estate  in  fee 
simple  absolute,  and  that  it  is  not  "cut  down"  by  the  subsequent 
doubtful  language  employed  by  testatrix. 

[13]  Such  a  construction,  I  may  add,  is  supported  when  we  look 
at  the  first  of  the  events  upon  which  it  is  claimed  Lynde  Catlin  was 
to  be  divested  of  the  interest  he  first  took;  I  refer  to  his  marriage. 
It  is  claimed  that  the  will  directs  in  substance  that  in  the  event  of 
his  marriage  it  is  to  go  over  to  somebody  else.  This  would  be  a 
general  restraint  of  marriage  and  void  against  public  policy.  Hogan 
v,  Curtin,  88  N.  Y.  162,  42  Am.  Rep.  244;  Robinson  v.  Martin,  200 
N.  Y.  159,  93  N.  E.  488;  Matter  of  Seaman,  218  N.  Y.  17,  112  N. 
E.  576.  Such  a  provision  is  valid  only  when  it  is  in  partial  restraint 
of  marriage  or  the  remarriage  of  widows  or  widowers.  A  limitation 
of  an  estate  absolutely  to  a  person,  conditioned  upon  his  never  marry- 
ing, is  absolutely  void,  and  the  estate  vests  notwithstanding  the  con- 
dition, as  it  is  an  unlawful  condition  subsequent.  The  next  condi- 
tion referring  to  the  event  of  devisee's  death  means  his  death  before 
that  of  testatrix  ill  the  absence  of  a  plain  direction  to  the  contrary. 
Thus,  when  we  come  to  analyze  the  clauses  alleged  to  "cut  down" 
the  fee,  they  prove  not  to  cut  it  down  in  any  true  sense  of  the  term. 

[14]  In  reaching  the  foregoing  conclusions  no  attention  has  been 
paid  to  the  affidavit  of  Miss  Marie  L.  Deen,  setting  forth  certain  dec- 
larations of  the  testatrix.  The  stipulation  already  referred  to,  under 
which  the  testimony  of  Mr.  Sanford  was  given  in  the  form  of  a  dep- 
osition, provides  also  that  the  affidavit  of  Miss  Marie  L.  Deen,  the 
companion  of  the  testatrix,  may  be  offered  with  the  same  force  and 
effect  as  if  she  were  testifying.  Objection,  however,  has  been  taken 
and  reserved  to  her  testimony  on  Uie  ground  of  its  incompetency. 
The  affidavit  of  Miss  Deen  sets  forth  certain  declarations  of  the  tes- 
tatrix made  after  she  executed  the  will.  The  competency  of  these 
declarations  is  challenged.  It  seems  that  Miss  Deen,  the  affiant,  was 
a  companion  of  the  testatrix  for  twelve  years  prior  to  the  latter's 
death,  and  she  claims  to  have  been  told  by  Miss  Catlin  that,  as  the 
sister  of  the  latter  had  died,  a  will,  which  she  had  previously  made  in 
favor  of  such  sister,  had  been  superseded  by  a  new  will  which  she 
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had  drawn  herself.  Miss  Catlin,  indeed,  is  said  many  times  to  have 
told  Miss  Deen  that  Lynde  Catlin  was  her  heir,  and  that  be  would 
get  all  the  estate  she  would  leave  after  certain  charitable  bequests, 
and  that  he  should  get  between  $60,000  and  $70,000  from  the  sale  of 
the  real  estate.  The  earlier  statement  said  to  have  been  made  to 
deponent  was  made  about  six  months  after  the  will  was  executed. 
The  testatrix,  it  is  said,  long  after  the  execution  of  the  will  also  told 
Lynde  Catlin,  in  the  presence  of  Miss  Deen,  that  he  would  some  day 
have  the  balusters  of  her  house.  Testatrix  enjoined  Miss  Deen  not 
to  let  L)^de  Catlin  sell  the  mahogany  doors  with  the  house,  and  stated 
to  her  that  she  was  afraid  she  had  not  left  him  enough,  but  that  she 
had  left  everything  to  him.  Thus  it  is  apparent  that  the  entire  con- 
tents of  the  questioned  affidavit  consists  of  declarations  of  the  testa- 
trix made  after  the  execution  of  her  will.  Such  declarations  are 
not  competent  to  sustain  the  construction  in  support  of  which  they 
are  offered.  The  objection  made  to  the  use  of  the  affidavit  as  evi- 
dence will  therefore  be  sustained.  There  is  no  latent  or  patent  am- 
biguity justifying  the  acceptance  in  evidence  of  posterior  declarations 
of  testatrix.  Reynolds  v.  Robinson,  82  N.  Y.  103,  106,  37  Am.  Rep. 
555;  Wigmore  on  Evidence,  §§  2471  and  2472;  In  re  Fowle's  Will, 
95  Misc.  Rep.  48,  158  N.  Y.  Supp.  456. 

The  objection  filed  by  the  general  guardian  to  the  payment  of  per- 
sonal taxes  out  of  the  principal  is  the  only  remaining  question  sub- 
mitted. As  an  abstract  proposition  this  objection  has  the  support 
of  reason  and  authority.  There  is  nothing  in  the  will  to  indicate 
that  the  general  rule  which  compels  an  executor  or  trustee  to  pay 
annual  taxes  out  of  income  should  not  be  observed  if  possible  in  this 
case.  Spencer  v.  Spencer,  169  App.  Div.  54, 154  N.  Y.  Supp.  527.  But 
in  view  of  the  accorded  construction  this  particular  conclusion,  how- 
ever, becomes  immaterial  here. 

In  all  respects  the  account,  as  amended  by  the  stipulation  filed 
herein,  will  be  approved.  A  decree  may  be  settled  on  notice  in  con- 
formity with  the  above  opinion.  If  any  further  direction  is  desired 
by  the  parties,  leave  is  given  to  any  party  to  apply  on  notice  or  on 
the  settlement  of  the  decree.    Proceed  accordingly. 
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(97  Misc.  Rep.  7) 

LEVIN  V.   NEW  ENGLAND   CASUALTY  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    October  25»  1916.) 

1.  Pleading  ^=»307 — ^Amended  Coicplaiivt — Refbbsnob  to  Obiginal  Oou- 

PLAINT. 

The  allegation  of  the  amended  complaint  that  a  copy  of  the  policy  was 
attached  to  the  original  complaint  did  not  make  the  policy  a  part  of  the 
amended  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  980-934;  Dec. 
Dig.  «=»307.] 

2.  IlfSURANOE  ^=»514— LlABXLITT  INSXTRANOB. 

Where  a  policy  against  loss  on  account  of  bodily  Injuries  accidentally 
suffered  by  the  use  of  an  automobile  did  not  by  Its  terms  provide  for 
consent  by  the  Insurer  to  a  settlement  of  any  claim  for  less  than  the 
16,000  limit  of  the  policy,  provided  the  sum  the  claimant  was  willing  to 
accept  was  reasonable  and  fair  and  less  than  the  amount  that  would 
probably  be  recovered  In  an  action,  and  the  Insurer,  to  relieve  Itself  of 
the  payment  of  $750  of  the  $3,150  for  which  an  Injured  party  was  willing 
to  settle,  refused  to  so  settle  unless  the  insured  contributed  $750  to  the 
amount,  threatening  to  allow  the  case  to  go  to  trial  and  subject  Insured 
to  the  hazard  of  having  a  verdict  recovered  against  him  in  excess  of  tb6 
$5,000  limit  of  the  policy,  thus  forcing  Insured  to  pay,  insured  had  no 
cause  of  action  to  recover  the  $750  so  paid. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  1298;  Dec. 
Dig.  <s=>514.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  William  Levin  against  the  New  England  Casualty  Com- 
pany. From  an  order  overruling  its  demurrer  to  the  amended  com- 
plaint, defendant  appeals-  Order  reversed,  and  demurrer  sustained, 
with  leave  to  plaintiff  to  plead  over. 

Argued  October  term,  1916,  before  GUY,  BITUR,  and 
SHEARN,  JJ. 

Menkel  &  Hinckley,  of  New  York  City  (Wm.  Cocks,  Jr.,  and  An- 
thony M.  Menkel,  both  of  New  York  City,  of  counsel),  for  appellant. 

Morris  &  Samuel  Meyers,  of  New  Yoric  City  (George  Wolf  and 
Samuel  Meyers,  both  of  New  York  City,  of  counsel),  for  respondent, 

GUY,  J.  In  this  action,  based  on  a  policy  of  accident  insurance 
issued  to  plaintiff  by  defendant,  plaintiff  seeks  to  recover  moneys 
which  he  claims  defendant  forced  him  to  contribute  toward  the  set- 
tlement of  an  action  brought  against  him  by  one  accidentally  injured 
by  plaintiff's  automobile. 

[1]  Although  the  amended  complaint  alleges  the  making  of  the 
policy  and  performance  of  its  conditions  by  the  plaintiff,  the  policy  is 
not  made  a  part  of  the  amended  complaint,  nor  is  its  substance  plead- 
ed. The  allegation  that  a  copy  of  the  policy  is  attached  to  the  original 
complaint  does  not  make  the  policy  a  part  of  the  amended  complaint. 
As  a  result,  therefore,  many  of  the  allegations  as  to  the  contents  of 
the  policy  are  mere  conclusions  of  law. 

[2]  The  complaint,  however,  sufficiently  alleges  the  execution  and 
delivery,  on  or  about  June  10,  1912,  of  a  policy  by  defendant  insur- 
ing plaintiff  against  loss  or  expense  on  account  of  bodily  injuries  ac- 
cidentally suffered  by  reason  of  the  use  of  his  automobile,  due  per- 
formance of  all  the  conditions  of  the  policy  on  the  part  of  the  plaintiff, 

^s»For  oUi«r  casM  Me  um*  topic  4k  KBT-NUMBBR  in  all  Key-Numbered  DlseeU  4b  Indexea 
leON.Y.S.— 66 


Digitized  by 


GooQle 


1042  160  NEW  YORK  SUPPLEMENT  ^Up.  Ct 

injuries  accidentally  sustained  December  22,  1912,  by  one  Feuer 
through  the  use  of  the  automobile,  and  the  bringing  of  an  action  against 
the  plaintiff  to  recover  $10,000  damages  for  such  injuries;  that  in  full 
settlement  of  his  claim  Feuer  subsequently  consented  to  receive  $3,150, 
which  sum  was  within  the  liability  of  $5,000  assumed  by  the  defend- 
ant under  the  policy,  and  represented  a  fair  and  reasonable  settlement 
of  the  claim;  that  the  defendant,  for  the  purpose  of  relieving  itself 
of  the  payment  of  part  of  said  sum  of  $3,150,  namely,  of  $750,  and 
forcing  and  compelling  the  plaintiff  to  contribute  the  said  sum  to  the 
defendant  for  the  purpose  of  effecting  a  compromise  and  settlement 
of  the  action,  unreasonably  and  unjustly  refused  to  settle  or  com- 
promise the  claim  unless  the  plaintiff  would  contribute  $750  to  said 
sum  of  $3,150,  and  threatened  that,  unless  plaintiff  would  contribute 
said  amount,  defendant  would  allow  the  case  to  go  to  trial  and  sub- 
ject the  plaintiff  to  the  hazard  of  having  a  verdict  recovered  against 
him  in  excess  of  the  $5,000  limit  of  the  policy,  and  forced  and  com- 
pelled plaintiff  to  pay  said  sum  of  $750.  There  is,  however,  no  al- 
legation that  by  the  terms  of  the  policy  defendant  agreed  to  consent 
to  a  settlement  of  any  claim  for  less  than  the  $5,000  limit,  provided 
the  sum  the  claimant  was  willing  to  accept  was  reasonable  and  fair 
and  less  than  the  amount  which  would  probably  be  recovered  in  an 
action.  By  paragraph  XI  of  the  complaint  this  is  pleaded  as  a  con- 
clusion of  law;  but  there  is  no  agreement  pleaded  upon  which  such 
a  conclusion  of  law  could  be  predicated.  The  complaint  fails  to  make 
out  a  cause  of  action. 

The  order  overruling  the  demurrer  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  demurrer  sustained,  with  $10  costs, 
with  leave  to  plaintiff  to  plead  over  within  six  days  on  payment  of  said 
costs.    All  concur. 


(97  Misc.  Rep.  127) 

LBART  et  aL  v.  CITT  OF  WATERVLIET. 
(Supreme  Court,  Trial  Term,  Albany  Ck>unty.     October  20,  1916.) 

1.  Municipal  Cobporationb  ^=»35S— Contbact — Rights  of  Gontractob. 

A  contractor  should  be  held  to  a  strict  compliance  with  the  terms  of 
the  contract  with  a  municipality  as  shown  by  maps,  drawings,  plans,  and 
specifications  submitted,  and  should  take  eyery  reasonable  precaution  to 
advise  himself  as  to  what  he  is  undertaking  and  Is  reasonably  expected 
to  do. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  (Dent  Dig.  § 
888;    Dec.  Dig.  <S=»356.] 

2.  Municipal  Corporations  ^=»356— Contract — ^Rights  of  Municipality. 

A  municipality  should  be  held  to  a  strict  accountabUlty  on  Its  part  to 
the  terms  of  a  contract,  and  It  should  not  receive  the  benefit  of  work 
done  and  materials  furnished  by  a  contractor  through  a  technical  con- 
struction of  terms  of  a  contract,  but  the  dty  should  take  every  reasonable 
precaution  through  Its  engineer,  or  expert,  to  ascertain  the  true  condi- 
tions, and  should  do  aU  that  It  reasonably  undertakes  to  do. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporatlons,  Cent  Dig.  | 
888;    Dec  Dig.  «=»356.] 

8.  Municipal  Corporations  <g=>374(2) — Contract — Construction. 

Provisions  of  the  general  specifications  of  a  contract  with  a  municipality 
for  the  construction  of  a  sewer,  providing  that  the  contractor  shaU  make 
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daims  for  damages  within  five  days  in  a  written  stbtement  to  the  en- 
gineer»  and  that  an  itemized  statement  of  damage  be  died  with  the 
engineer  by  the  15th  of  the  following  month,  and  that  nnless  such  state- 
ment be  made  contractor's  claiml  may  be  forfeited,  do  not  constitute  a 
condition  precedent  to  the  contractor's  right  to  recover,  but  at  most 
limit  plaintiff's  right  to  recover  at  common  law,  and  are  therefore  matters 
of  defense  to  be  pleaded  by  defendant  as  such. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  $| 
906,  910;    Dec.  Dig.  «&=>874(2).] 

4.  Municipal  Cobpobations  <g=>360(3) — Contbacts — Constbuction, 

Where  a  contract  and  specifications  for  the  construction  of  a  sewer 
contained  drawings  showing  its  profiles,  and  indicated  that  a  rock  for- 
mation as  shown  on  the  plans  passed  below  the  lower  line  of  the  sewer 
at  both  ends,  it  appearing  that  there  were  only  550  cubic  yards  of  rock 
to  be  excavated,  but  on  making  the  excavation  the  contractor  found 
1,650  cubic  yards  of  rock  on  this  section,  none  of  which  rock  appeared 
on  the  surface,  the  city  is  liable  for  the  extra  work« 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
892;    Dec.  Dig.  <8=»360(3).] 

5.  MuNiciPAi.   CoBFO&AiTioNS  ^=»360(1X — CoNTBAOis— Con9rBU(7noii*-Ex!nU( 

WOBK. 

Where  the  contract  provided  for  the  excavation  of  550  cubic  yards  of 
rock,  and  on  excavation  1,650  cubic  yards  of  rock  were  found,  the  question 
whether  tliis  amount  was  within  the  contract  being  fairly  debatable  and 
its  determination  surrounded  by  doubt,  the  contractor  was  not  obliged  to 
abandon  the  contract,  but  could  continue  with  the  work,  and  subsequently 
recover  damages  measured  by  the  value  of  extra  work. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
892 ;   Dec.  Dig.  «=»360(1).] 

6.  MxTNiciPAL  Cobpobations  «=s>360(1) — Contbacts — Extba  Wobbl 

Where  a  contract  wl^  a  municipality  for  the  construction  of  a 
sewer  provided  that  where  pipes  were  encountered  the  contractor  should 
not  interfere  or  remove  the  same  without  the  consent  of  the  parties  owning 
them,  should  it  be  necessary  to  remove  the  pipes,  the  contractor  to  notify 
the  respective  owners,  and  if  they  failed,  the  city  would  cause  the  pipes 
to  be  removed,  where  pipes  belonging  to  a  water  company  and  steam  pipes 
belonging  to  a  church  were  encountered,  and  both  the  owners  and  the 
city  neglected  to  remove  them,  after  notification,  the  contractor  could  re- 
cover costs  occasioned  by  extra  work  in  going  around  the  pii)es  in  both 
cases. 

(Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  t 
892;  Dec.  Dig.  <S=»360(l).] 

Action  by  James  F.  Leary  and  another  against  the  City  of  Water- 
vliet.    Judgment  for  plaintiff. 

Joseph  McSweeney,  of  Rochester  (William  F.  Lynn,  of  Rochester, 
of  counsel),  for  plaintiffs. 

Albert  J.  Danaher,  of  Watervliet  (William  V.  Cooke,  of  Albany,  of 
counsel),  for  defendant. 

RUDD,  J.  The  plaintiffs  made  a  contract  with  the  defendant  on 
the  20th  of  June,  1913,  covering  the  construction  of  what  is  known 
as  the  "Storm  Sewer  System,"  the  work  to  be  done  according  to 
certain  plans  and  specifications.  The  work  was  done  and  payment 
has  been  made  by  the  city  to  the  extent  for  which  the  city  admits  its 
liability,  and  this  action  is  brought  to  recover  moneys  which  the  plain- 
tiffs allege  are  justly  due  for  work  done  outside  of,  and  not  contem- 
plated by,  the  contract,  and  which  work  plaintiffs  allege  was  neces- 
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sary  to  be  done  by  reason  of  the  demands  of  the  city,  which  could 
not  have  been  contemplated  by  the  plaintiffs  as  contractors  when  the 
contract  was  entered  into. 

[1]  A  contractor  should  be  held  to  a  strict  compliance  with  the 
terms  of  the  contract  in  the  doing  of  all  work  according  to  the  terms 
of  the  contract  as  illumined  and  explained  by  the  maps,  drawings, 
plans,  and  specifications.  The  contractor  should  take  every  reason- 
able precaution  to  advise  himself  as  to  what  he  is  undertaking  and 
as  to  what  he  is  reasonably  expected  to  do. 

[2]  The  city,  on  its  part,  should  take  every  reasonable  precaution 
and  opportunity  of  informing  itself  through  its  engineers  and  experts 
as  to  what  are  the  true  conditions  under  which  the  contractor  will 
be  called  upon  to  perform,  also  on  its  part  to  do  in  the  way  of  prepa- 
ration all  that  it  reasonably  undertakes  to  do,  to  the  end  that  the  con- 
tractor will  not  be  required  to  do  what  he  could  not  reasonably  be 
expected  to  do.  In  other  words,  it  is  quite  as  important  that  a  mu- 
nicipality should  be  held  to  as  strict  an  accountability  on  its  part  as 
is  the  contractor,  and  that  the  city  should  not  receive  the  benefit  of 
work  done  and  materials  furnished  by  a  contractor,  through  a  techni- 
cal construction  of  the  terms  of  a  contract,  all  to  the  advantage  of 
one  party  who  had  the  greatest  opportunity  to  know  what  was  ac- 
tually required  and  expected  to  be  done. 

[3]  We  will  first  consider  the  general  objection,  interposed  by  the 
city  as  against  the  recovery  by  plaintiff,  before  we  consider  the 
merits  of  the  particular  items  constituting  plaintiffs'  claim  as  they  are 
presented  under  the  evidence.  The  defendant  invokes  as  a  bar  to 
plaintiffs'  recovery  sections  35  and  36  of  the  general  specifications, 
which  are  a  part  of  the  contract,  as  follows : 

(35)  "Contractor's  Clavm  for  Damage, — If  the  contractor  shall  claim  com- 
pensation for  any  damage  sustained  by  reason  of  the  acts  of  the  commission 
or  its  agents,  he  shall,  within  five  days  after  the  sustaining  of  such  damage, 
make  a  written  statement  of  the  nature  of  the  damage  sustained,  to  the 
engineer." 

(36)  "Statement  of  Damoife  to  6e  FUed  with  the  Engmeer. — On  or  before 
the  fifteenth  day  of  the  month  succeeding  that  in  which  any  such  damage 
shall  have  been  sustained,  the  contractor  shall  file  with  the  engineer  an  item- 
ized statement  of  the  details  and  amount  of  such  damage,  and,  unless  such 
statement  shall  be  made  as  thus  required,  his  claim  for  compensation  may 
be  forfeited  and  invalidated,  and  he  shaU  not  be  entitled  to  payment  on  ac- 
count of  any  such  damage." 

There  is  no  proof  of  either  compliance  or  noncompliance  with  these 
sections.  The  defendant  contends,  in  effect,  that  the  provisions  of 
those  sections  constitute  a  condition  precedent  to  plaintiffs'  recovery, 
failing  to  comply  with  the  sections  or  to  show  waiver,  the  plaintiffs' 
claim  for  recovery  must  fall.  We  cannot  agree  with  the  contention 
of  defendant  as  to  the  effect  of  sections  35  and  36.  The  court  in 
Hoye  v.  Pennsylvania  Railroad,  191  N.  Y.  101,  83  N.  E.  586,  17  L. 
R,  A.  (N.  S.)  641,  14  Ann.  Cas.  414,  distinguishes  the  cases  in  which 
the  right  of  action  has  been  created  by  statute  or  cases  against  mu- 
nicipalities in  which  the  statute  has  provided  for  notice  of  claim  to 
be  presented  for  audit  as  a  condition  precedent  to  a  right  to  recover, 
and  the  case  at  bar.  The  requirements  of  sections  35  and  36  do  not 
create  a  condition  precedent  to  the  right  to  recover,  but  at  most 
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make  a  limitation  of  the  plaintiffs'  right  to  recover  at  common  law» 
and  are  therefore  matters  of  defense  which  must  be  pleaded  by  the 
defendant  as  a  defense.  There  is  here  neither  pleading  nor  proof  of 
the  noncompliance  by  the  plaintiflFs  with  the  provisions  above  men- 
tioned. In  Hove  v.  Pennsylvania  Railroad  it  was  held  that,  while 
under  the  common  law  common  carriers  are  liable  for  an  injury  re- 
sulting to  property  through  negligent  handling  while  in  the  course  of 
transit,  the  carrier  may  be  permitted  to  relieve  himself  of  strict  com- 
mon-law liability  by  inserting  reasonable  provisions  in  the  bill  of 
lading  as  to  such  limitation,  but  such  provisions,  being  in  derogation 
of  the  common  law,  must  be  strictly  construed,  and  are  not  to  be 
considered  conditions  precedent  to  the  right  to  recover,  unless  it 
clearly  appears  that  such  was  the  intent  or  it  is  so  specifically  stated. 
The  defendant  calls  attention  to  the  provisions  of  the  specifications, 
which  are  part  of  the  proposal,  providing  that  the  plaintiff — 

"has  carefully  examined  and  fully  understands  the  contract,  plan  and  sped- 
ficationa  hereto  attached,  and  has  made  a  personal  examination  of  the  site 
of  the  proposed  work  and  the  character  of  material  to  be  encountered.'* 

[4]  The  plaintiffs  contend  that  they  had  carefully  examined  the 
plans  and  made  a  personal  examination  of  the  site  and  of  the  char- 
acter of  the  material  to  be  encountered,  and  that  such  examination 
led  them  to  plan  that  the  rock  which  was  to  be  excavated  was  in  the 
bottom  of  the  water  course,  remote  from  any  buildings,  and  that  the 
rock  was  of  a  disintegrated  nature,  and  that  the  excavation  which  they 
had  to  do  in  the  part  of  the  city  where  there  were  buildings,  in  what 
is  known  as  the  gas  house  section,  was  only  earth.  Attention  is  called 
to  this  last  provision  of  the  specifications  for  the  reason  that  a  serious 
contention  arises  out  of  what  is  known  in  this  litigation  as  the  first 
cause  of  action.  The  unit  price  for  excavating  the  rock  was  $2.75 
per  cubic  yard.  It  was  estimated  that  there  were  1,800  cubic  yards 
of  rock  excavation  in  the  whole  contract.  There  were,  as  a  matter 
of  fact,  2,200  cubic  yards  of  rock  excavation,  but  the  plaintiffs  do 
not  complain  of  the  excess  of  the  amount  over  the  estimate.  Form- 
ing a  part  of  the  contract  were  drawings  showing  profiles  of  the  sewer. 
Upon  these  profiles  certain  lines  appeared  for  the  bottom  of  the 
sewer  and  the  contour  of  the  surface,  and  on  two  or  three  of  the 
plates  there  was  shown  a  heavy  dark  line  on  each  plate  marked  "Ap- 
proximate Rock  Line."  It  indicated  where  the  rock  disappeared  or 
appeared  only  below  the  bottom  of  the  sewer.  The  portion  of  the 
system  on  which  this  rock  was  shown  was  what  is  called  the  "dry 
river  section."  This  was  an  open  channel,  dry  in  summer,  and  in 
which  at  certain  seasons  water  flowed.  In  the  gas  house  section  rock 
was  shown  on  the  plans  for  a  portion  of  the  section,  and  then  was 
shown  to  pass  below  the  lower  line  of  the  sewer  at  both  ends.  So 
that  it  appeared  that- the  rock  which  the  plaintiffs  contracted  to  take 
out  was  substantially  in  the  dry  river  portion,  was  2  or  3  feet  in 
depth,  that  buildings  were  not  nearer  than  100  or  150  feet,  but  that 
upon  the  doing  of  the  work  it  was  developed  that  the  rock  in  the  gas 
house  section,  instead  of  disappearing,  as  the  line  on  the  drawing 
indicated  it,  continued  723  feet  farther,  and  ran  from  a  minimum  of 
6  or  8  feet  deep  to  a  maximum  of  14  to  16  feet.    None  of  this  rock 
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appeared  on  the  surface.  When  the  contractors  met  with  this  situa- 
tion, under  protest,  they  continued  to  do  the  work,  excavating  1,650 
cubic  yards  of  rock  on  this  section,  although  it  appeared  that  there 
was  only  550  yards  of  rock  shown  on  the  plan.  The  proof  shows  that 
the  excavating  of  the  rock,  at  the  greater  depth  in  the  thickly  built 
up  section  of  the  city,  was  reasonably  worth  $7  per  yard,  instead  of 
$2.75;  that  the  damage  and  loss  actually  sustained  by  the  plaintiff 
by  reason  of  this  situation  was  the  difference  between  $7  per  yard 
and  $2.75  per  yard,  amounting  to  $4.25  per  yard  for  1,650  yards, 
aggregating  altogether  $7,012.50.  This  was  hardly  a  reasonable  vari- 
ation found  in  conditions  or  quantities.  The  contractors  take  certain 
chances;  that  is,  the  natural  chances. 

[5]  The  contractors,  as  above  stated,  are  bound  by  the  contract, 
and,  said  contract  being  based  upon  certain  papers,  including  the 
drawings,  the  city  fairly  should  be  bound,  to  a  reasonable  extent  at 
least,  by  the  drawings  which  it  presents  to  the  contractors  for  their 
information.  The  city  has  every  possible  advantage  in  knowledge  as 
to  the  conditions  which  exist;  and,  while  it  calls  upon  the  contrac- 
tors to  find  out  for  themselves,  it  can  hardly  be  said  that  that  means 
that  the  contractors  should  actually  excavate  before  they  begin  their 
contract  in  order  to  find  out  what  they  may  thereafter  be  called  upon 
to  do.  If  the  city  says  that  rock  disappears  from  the  surface  and 
is  not  included  within  the  line  of  excavation  at  about  this  point  or 
that  point,  it  should  be  held  that  the  city  meant  about  what  it  said. 

It  was  clearly  proven  that  a  reasonable  value  for  the  excavation  of 
the  rock  in  the  depth  in  which  it  went  and  in  the  particular  place  in 
which  it  was  found  was  worth  $4.25  per  cubic  yard  in  excess  of  the 
contract  price.  If  so,  and  we  are  here  bound  by  that  testimony,  the 
city  had  the  value  of  the  work  done  by  these  contractors. 

The  contractors  were  not  obliged  to  abandon  the  contract;  they 
were  privileged  to  continue  and  receive  the  contract  price  and  recover 
their  damages  in  an  action  at  law.  Beckwith  v.  City  of  New  York, 
148  App.  Div.  658,  133  N.  Y.  Supp.  202;  People  ex  rel.  Powers  & 
Mansfield  Co.  v.  City  of  Troy,  124  App.  Div.  916,  108  N.  Y.  Supp. 
1144;   191  N.  Y.  523,  84  N.  E.  1118. 

It  was  held  in  Borough  Construction  Co.  v.  City  of  New  York,  200 
N.  Y.  149,  93  N.  E.  480,  140  Am.  St.  Rep.  633,  that  where  a  munici- 
pal representative  requires  a  contractor  to  do  something  as  covered 
by  his  contract  with  the  municipality,  and  the  question  whether  the 
thing  required  is  embraced  within  the  contract  is  fairly  debatable  and 
its  determination  surrounded  by  doubt,  the  contractor  may  comply  with 
the  demand  under  protest  and  subsequently  recover  damages  measured 
by  the  value  of  the  extra  work  or  materials  required  of  him,  even  if 
it  turns  out  that  he  was  right  and  that  the  thing  was  not  covered  by  his 
contract,  and,  on  the  other  hand,  if  the  thing  required  is  clearly  be- 
yond the  limits  of  the  contract,  the  contractor  may  not,  even  under  pro- 
test, do  it  and  subsequently  recover  damages.  It  can  hardly  be  said 
that  the  contractors  had  agreed  to  take  out  1,650  yards  of  rock  in  the 
gas  house  section  of  the  city  of  Watervliet.  The  matter  was  certainly 
debatable,  and  it  is  brought  within  the  decision  above  cited. 

The  city  now  claims  that  the  unit  price  of  $2.75  was  controlling,  ir- 
respective of  where  the  rock  was  found,  and  that  there  was  no  breach 
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on  the  part  of  the  city.  The  course  pursued  by  the  plaintiffs  was 
correct.  They  continued  the  work,  doing  what  certainly  was  not  an- 
ticipated either  by  the  contractors  or  the  city.  It  could  not  have  been 
anticipated  by  the  city,  or  the  drawings  would  not  have  been  made, 
indicating  the  disappearance  of  the  rock  at  the  point  in  the  gas  house 
section.  If  it  was  not  anticipated  by  either  parjy,  there  is  no  bad  mo- 
tive or  bad  faith  on  the  part  either  of  the  city  or  the  contractors.  The 
contractors  did  the  work,  and  the  city  should  be  willing  to  pay  the 
true  measure  of  the  damage  which  the  contractors  sustained  by  reason 
of  being  called  upon  to  do  work  at  a  unit  price  of  $2.75  per  cubic 
yard  when  it  should  have  been  $7  per  cubic  yard. 

For  the  reasons  thus  briefly  outlined  the  plaintiffs  are  entitled  to 
recover  under  the  first  cause  of  action. 

The  second  and  fourth  causes  of  action  set  forth  in  the  complaint 
are  eliminated. 

[8]  The  third  cause  of  action  consist  of  two  items,  one  for  dam- 
age claimed  on  account  of  the  city's  failure  to  remove  pipes  at  Fif- 
teenth street.  The  contract  provided  that  where  pipes  were  encount- 
ered, the  contractors  should  not  interfere  or  remove  the  same  without 
the  consent  of  the  party  owning  the  pipes.  Should  it  be  necessary  to 
remove  the  pipes,  the  contractors  should  notify  the  respective  owners, 
and  if  they  failed,  the  city  would  cause  the  pipes  to  be  removed.  The 
water  pipes  belonging  to  the  water  company  were  in  the  way,  the  con- 
tractors notified  the  company,  the  pipes  were  not  removed,  the  con- 
tractors notified  the  city,  and  the  city  did  not  remove  the  pipes.  The 
contractors  had  to  go  around,  and  the  expense  incurred  by  reason 
thereof  was  $498.40.  The  other  item  in  this  cause  of  action  is  damage 
claimed  for  having  to  go  around  the  passageway  from  the  church  to 
the  boiler  house.  This  item  rests  upon  the  same  paragraph  in  the 
specifications  as  did  the  last  item.  The  obstruction  consisted  of  steam 
pipes  passing  in  a  conduit  from  the  boiler  house  to  the  church,  which 
conduit  was  covered  over  by  a  passageway.  When  the  contractors 
came  to  this  point  in  the  work,  they  notified  the  church  authorities  to 
remove  the  obstruction;  they  did  not  remove  it.  The  city  was  then 
notified,  but  it  did  not  remove  it.  The  contractors  then  had  to  build 
a  road,  carrying  their  excavation  around  the  obstruction,  and  excavate 
under  the  pipes  by  hand  work,  and  lay  the  concrete  in  a  more  ex- 
pensive manner,  which  costs  amounted  by  the  evidence  in  the  case  to 
$592.  These  three  items,  cost  of  excavating,  $7,012.50,  the  two  items 
of  obstruction,  $498.40,  and  $592,  amounting  in  all  to  $8,102.90,  are 
allowed. 

Findings  may  be  prepared  and  judgment  entered  accordingly. 


B.  WASSERMAN  GO.  v.  VAUDBVILLE  COMEDY  CLUB  et  aL 

(Supreme  Gonrt,  Appellate  Term,  First  Departments    October  17,  1916.) 

Execution   ^=»417 — Supplementabt   Pboceedinos — Unintentional   Viola* 

TION  OF  OOUBT  ORDSB — PUNISHMENT. 

An  accidental  and  unintentional  violation  of  a  court  order  for.examl- 
^s»For  other  casw  s«e  lame  topio  6  KEY-NUMBBR  In  all  Kej-Kumbered  Digests  &  Index^n 
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nation  of  a  debtor  should  not  be  yisited  with  discipline,  especially  if  tbe 
rights  of  the  other  party  are  in  no  way  injured. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent.  Dig.  U  1197-1200; 
Dec.  Dig.  «=»417.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  B.  Wasserman  Company  against  the  Vaudeville  Com- 
edy Club  and  Gene  Hughes.  Judgment  for  plaintiflF.  From  an  order 
denying  his  motion  to  vacate  order  finding  him  guilty  of  contempt  and 
imposing  a  fine,  Hughes  appeals.    Reversed. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Ruskay  &  Ruskay,  of  New  York  City  (Cecil  B.  Ruskay,  of  New 
York  City,  of  counsel),  for  appellant. 

Goldfogle  &  Dorf,  of  New  York  City  (Henry  M.  Goldfogle,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  There  is  complete  absence  of  even  an  appearance 
of  an  intent  to  violate  the  judge's  order.  An  accidental  and  uninten- 
tional violation  should  not  be  visited  with  discipline.  The  creditor's 
rights  were  in  no  respect  injured  and  the  examination  of  the  debtor 
was  duly  completed. 

The  order  appealed  from  was  an  abuse  of  discretion. 

Order  reversed,  with  $10  costs  and  disbursements. 


(175  App.  Div.  882) 

Ct)NNOLLT  v.  NASSAU  FERRY  CO. 
(Supreme  Oourt,  Appellate  Division,  First  Department.     October  18,  1916.) 

Dismissal  and  Nonsuit  9s»71 — Obdeb — Reversal. 

Where  the  papers  on  a  motion  to  dismiss  a  complaint  showed  laches  and 
neglect  upon  the  plaintiff's  part  and  were  met  by  no  affidavits  either  ex- 
cusing the  laches  or  furnishing  an  allegation  of  merits,  the  order  denying 
the  motion  will  be  reversed  and  the  motion  granted. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  U 
166,  168;  Dea  Dig.  <8=»71.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  A.  Connolly,  as  administratrix,  etc.,  against  the 
Nassau  Ferry  Company.  From  an  order  den)ring  a  motion  to  dismiss 
a  complaint,  defendant  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWUNG,  and  SMITH,  JJ. 

Edwin  D.  Webb,  of  New  York  City,  for  appellant. 
Thomas  J.  Skelly,  of  New  York  City,*  for  respondent. 

PER  CURIAM,  The  moving  papers  show  undoubted  laches  and 
neglect  upon  the  part  of  the  plaintiff,  and  are  met  by  no  affidavit  on 
her  part  either  excusing  her  delay  or  furnishing  an  allegation  of 
merits. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs. 

^ss>F0T  oUier  cmm  trae  same  topic  4k  KBY-NUMBBR  lA  aU  Key-Numberod  Digotu  Ik  IndezM 
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<97  Misc.  Bep.  13) 

80BEL  y.  LEVY  et  aL 
(Supreme  Court,  AppeUate  Term,  First  Department    October  2S,  1916.) 

DAMAeKS  ^=s>182 — Joint  Negliqencb — Satisfaction  fob  Injtjry— Evidence. 

In  an  action  for  personal  Injuries  arising  out  of  the  alleged  joint 
negligence  of  the  employes  of  a  provision  company  and  of  another  com- 
pany In  the  operation  of  two  automobUes,  where  it  appeared  that  the 
action  had  been  discontinued  as  against  the  latter  company,  the  exclusion 
of  evidence  as  to  whether  any  money  was  paid  or  promised  to  the  plain- 
tiff under  the  agreement  of  discontinuance  was  competent,  In  view  of 
the  conceded  rule  that  plaintiff  could  have  but  one  satisfaction  for  the 
Injury. 

[Ed.  Note. — For  other  cases,  see  Damages,  Gent.  Dig.  |§  473,  500;  Dec. 
Dig.  «&=>182.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Helen  Sobel  against  Bernard  Levy,  doing  business  as  the 
Bronx  Provision  Company,  and  George  A.  Hearn  and  others,  copart- 
ners under  the  firm  name  of  James  A.  Heam  &  Son.  From  a  judg- 
ment of  the  City  Court  of  the  City  of  New  York  in  favor  of  plain- 
tiff entered  upon  the  verdict  of  a  jury,  Bernard  Levy,  etc.,  appeals. 
Judgment  reversed,  and  new  trial  granted. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Sidney  J.  Loeb,  of  New  York  City,  for  appellant  Levy. 
Breitbart  &  Breitbart,  of  New  York  City  (George  F.  Hickey,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Appellant  Levy  and  James  A.  Heam  &  Son  were  sued 
for  damages  for  personal  injuries  arising  out  of  an  alleged  joint  tort, 
namely,  the  negligence  of  their  respective  employes  in  liie  conduct  of 
two  automobiles. 

It  developed  at  the  trial  that  the  action  had  during  the  course  there- 
of been  discontinued  as  against  Heam  &  Son.  Appellant  Levy  was 
permitted  to  ask  plaintiff's  counsel  whether  the  discontinuance  was 
under  an  agreement  witli  the  attorney  of  Heam  &  Son,  to  which  an  af- 
firmative answer  was  given.    He  then  asked : 

"WUl  you  teU  us  whether  under  that  agreement  any  sum  of  money  was  paid 
or  promised  to  be  paid  to  plaintiff?" 

An  objection  to  this  question  was  sustained  and  appellant's  counsel 
excepted.  Objections  to  two  other  questions  to  the  same  general  effect 
were  similarly  sustained. 

As  I  understand  respondent's  brief,  he  concedes  that  plaintiff  couldl 
have  but  one  satisfaction  for  his  injury.  He  does  not  answer  appel-{ 
lant's  claim  that  the  amount,  if  any,  received  from  one  of  the  joint  tort- 1 
feasors,  should  be  taken  into  account  by  the  jury  in  its  award  of  dam-  • 
ages. 

It  is  evident,  therefore,  that  the  testimony  excluded  was  relevant, 
material,  and  competent,  and  that  its  exclusion  constituted  such  im- 
portant error  as  that  the  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event    All  concur. 

^=:9For  other  cases  see  same  topic  ft  KET-NXJMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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BTERS  V.  Pr.USHOVALVE  CO. 
(Supreme  Court,  Special  Term,  Bronx  County.     October,  1916.) 

Negligence  ^=>27 — Liability  fob  Injubies  to  Remote  Pubchaser. 

The  handle  of  a  valve  used  to  flush  toilets  is  not  so  reasonably  certain 
to  place  life  and  limb  in  peril  when  negligently  made  as  to  subject  the 
manufacturer  to  a  duty  to  make  it  carefully  under  penalty  of  liability 
to  persons  other  than  the  immediate  purchaser  for  injuries  caused  by 
failure  to  perform  such  duty  through  using  defective  materiaL 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  I  25;  Dec 
Dig.  «=>27.3 

Action  by  William  Byers  against  the  Flushovalve  Company.  On 
plaintiff's  motion  for  judgment  on  the  pleadings.  Motion  denied, 
with  leave  to  plaintiff  to  amend. 

Charles  E.  Rudolph,  Jr.,  of  New  York  City,  for  the  motion. 
Frank  W.  Burr,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff,  a  mechanic,  received  an  injury  to 
his  hand  through  the  breaking  of  a  knob  at  the  end  of  the  handle 
of  a  valve  used  to  flush  toilets.  It  is  alleged  that  the  knob  was  made 
of  defective  and  unfit  material.  The  defendant  demurred  to  the  com- 
plaint, and  the  plaintiff  has  moved  for  judgment  on  the  pleadings. 

The  question  is  whether  the  case  comes,  as  a  matter  of  law  of 
course,  within  the  principle  of  MacPherson  v.  Buick  Motor  Co.,  217 
N.  Y.  382,  111  N.  E.  1050,  Ann.  Cas.  1916C,  440,  and  similar  cases. 
In  the  case  just  cited  it  was  held  that,  if  the  nature  of  a  thing  is 
such  that  it  is  reasonably  certain  to  place  life  and  limb  in  peril 
when  negligently  made,  it  is  then  a  thing  of  danger,  and  that,  if  it  is 
known  that  the  thing  will  be  used  by  persons  other  than  the  immedi- 
ate purchaser  and  used  without  new  tests,  then,  irrespective  of  con- 
tract, the  manufacturer  of  such  thing  of  danger  is  under  a  duty  to 
make  it  carefully  and  is  liable  to  persons  other  than  his  immediate 
purchaser  for  his  failure  to  perform  that  duty.  In  this  case  it  seems 
to  me  the  article  in  question  should  be  held  as  a  matter  of  law  not 
to  be  a  thing  of  danger  within  the  principle  stated.  The  difference 
is  manifest,  without  any  attempt  at  argument,  between  poisons,  and 
defectively  made  scaffolds  and  elevators  and  steam  boilers  and  auto- 
mobiles, on  the  one  hand,  and  such  harmless  things  as  valve  handles 
on  the  other  hand.  It  cannot  be  said  that  a  valve  handle  is  any  more 
"reasonably  certain  to  place  life  and  limb  in  peril  when  negUg:ently 
made"  than  a  broom  or  a  shovel  or  any  one  of  a  thousand  ordinary 
implements.  Of  course,  any  of  those  things,  if  negligently  made,  may 
under  exceptional  conditions  place  life  or  limb  in  peril,  but  that  is  not 
the  test.  The  result  must  be  reasonably  certain,  not  merely  possible. 
If  the  case  were  a  border  line  one,  then  the  complaint  might  be  sus- 
tained and  the  question  as  to  the  dangerous  character  of  the  thing 
left  for  the  jury  to  determine;  but  I  do  not  regard  it  as  near  the 
border  line. 

Motion  denied,  with  $10  costs,  with  leave  to  the  plaintiff  to  amend 
within  ten  days  on  payment  of  such  costs.    Order  signed. 

^:z>FoT  other  cases  sm  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DisesU  ft  Indexes 
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SUPREME  LODGE   KNIGHTS  AND  IiAJ>IES  OF  HONOR  v.  STAFF  et  al. 
(Supreme  Court,   Special  Tenn,   Albany  County.     October  20,   1916.) 

1.  Interpleader  ^=»8(1) — ^Right — Adverse  Claims. 

An  insurer  standing  ready  to  pay  into  court  the  sum  admitted  to  be 
due  on  a  certificate  of  insurance  to  the  person  legally  entitled  thereto,  and 
showing  that  It  was  claimed  by  the  beneficiary  named  in  the  certificates 
at  the  death  of  the  insured,  and  by  the  insured's  heirs  at  law  claiming 
that  the  change  of  beneficiary  was  void,  was  not  required  to  establish  the 
validity  of  the  adverse  claims,  but  simply  to  show  that  the  amount  was 
claimed  adversely  by  the  defendants,  without  collusion  on  Its  part,  and 
hence  was  entitled  to  interplead,  pay  the  amount  into  court,  and  to  an 
order  permanently  staying  all  proceedings  against  it  by  the  adverse  claim- 
ants. 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent  Dig.  {§  8,  II ;  Dea 

Dig.   <g=:>8(l).] 

2.  Interpleader  ^s>10 — ^Disptjted  Claims — ^Amount. 

In  such  action  brought  under  Code  Civ.  Proo.  f  820a,  relating  to  i(  debt- 
or's action  of  interpleader,  where  th^  real  parties  in  interest  were  the 
defendants  as  between  tiiemselves,  the  fact  that  the  plaintiff  stated  the 
amount  involved  to  be  $2,000,  and  that  some  of  the  defendants  claimed 
that  interest  should  be  added,  did  not  create  such  a  dispute  as  to  the 
amount  as  would  require  the  court  to  deny  the  interpleader. 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent.  Dig.  |  12;  Dec. 
Dig.  <$=>10.] 

Action  by  the  Supreme  Lodge  Knights  and  Ladies  of  Honor  against 
J.  Philip  Stapf  and  others.  Order  entered  permitting  plaintiff  to  pay 
into  court  the  sum  of  money  admitted  to  be  due  on  certificates,  with 
interest  to  date  of  payment,  with  an  injunction  staying  all  proceedings 
on  the  part  of  defendants  in  any  other  action  against  the  plaintiflp  with 
respect  to  the  proceeds  of  the  certificates. 

Joline,  Larkin  &  Rathbone,  of  New  York  City,  for  plaintiff. 
C.  Bertrand  Race,  of  Albany,  for  defendants  J.  Philip  Stapf,  Rose 
Stapf,  Margaret  Hyland,  and  Joseph  Stapf. 
Daniel  H.  Prior,  of  Albany,  for  defendant  Anna  S.  Schleifer. 

RUDD,  J.  [  1  ]  The  plaintiff  asks,  imder  an  order  to  show  cause,  for 
an  order  staying  permanently  all  proceedings  in  the  action  of  Anna  S. 
Schleifer  against  the  plaintiff  herein  and  for  an  order  permitting  the 
plaintiff  to  pay  into  court  the  simi  of  $2,000  due  under  a  certain  cer- 
tificate of  insurance  issued  by  plaintiff  in  the  sum  of  $2,000  payable  to 
the  beneficiary  named  therein  upon  the  death  of  Philip  S.  Stapf. 

Prior  to  the  death  of  the  insured,  the  name  of  the  beneficiary  in 
the  certificate  was  changed.  Anna  S.  Schleifer  was  the  beneficiary 
named  when  the  insured  died.  The  heirs  at  law  of  the  insured,  Philip 
S.  Stapf,  allege  and  formally  claim  that  the  change  of  beneficiary  was 
void,  and  that  the  heirs  at  law  are  entitled  to  the  proceeds  of  the  in- 
surance certificate,  and  that  Anna  S.  Schleifer  is  not  so  entitled.  The 
plaintiff  stands  ready  to  pay  the  sum  due  to  the  person  or  persons 
found  legally  entitled  thereto.  Much  confusion  has  heretofore  existed 
between  the  respective  claimants  under  claims  which  have  been  made, 

^=s»FQr  oUier  cases  see  same  topic  6  KEY-NUMBER  la  all  Kej-Numbered  Digests  ft  Indexes 


Digitized  by 


GooQle 


1052  100  NEW  TOBS  8UPPLBMBNT  (Sup.  Ct 

but  the  plaintiff  has  always  stood  ready  to  make  payment  under  the 
certificate  to  the  legal  owner  thereof,  but  naturally  is  not  now,  nor 
has  it  been,  in  a  position  to  determine  judicially  as  between  the  rival 
claimants. 

The  equity  powers  of  the  court  should  properly  be  invoked  to  aid 
in  the  prompt  solution  of  such  questions  as  are  here  presented,  to  the 
end  that  unnecessary  litigation  may  be  avoided  and  multiplicity  of  ac- 
tions prevented.  The  plaintiff  does  not  know,  and  little  cares,  who,  as 
between  the  claimants  to  this  fund,  is  the  one  legally  entitled  to  the 
money,  and  is  not  required  in  the  action  here  pending  to  "establish 
the  validity  of  the  adverse  claims,  but  simply  is  required  to  show  that 
the  whole  or  part  of  the  debt  is  claimed  adversely  by  the  defendants 
without  collusion  on  the  part  of  the  plaintiff."  That  requirement  has 
been  met  by  the  plaintiff.  The  fund  is  so  claimed  by  parties  adverse 
one  to  the  other.  The  plaintiff  cannot  aid  in  the  solution  of  the  ques- 
tion as  to  which  is  the  rightful  claimant,  and  ought  not  to  be  called 
upon  to  take  part  in  the  litigation  unnecessarily,  when  as  a  fact  the 
plaintiff  stands  neutral  and  only  as  a  stakeholder. 

[2]  This  action  is  brought  under  section  820A  of  the  Code  of  Civil 
Procedure.  The  real  parties  in  interest  are  the  defendants  as  between 
themselves.  While  the  plaintiff  sets  forth  as  the  amount  involved  the 
sum  of  $2,000  and  some  of  the  defendants  state  that  that  is  not  the 
correct  amount  because  interest  should  be  added,  there  does  not  arise 
thereby  such  a  dispute  as  to  the  amount  involved  as  would  require  the 
court  to  deny  for  that  reason  the  motion  of  plaintiff.  Empire  Engi- 
neering Corp.  V.  Mack,  217  N.  Y.  85,  111  N..E.  475. 

The  plaintiff  upon  the  argument  of  this  motion  recognized  that  an 
item  of  interest  was  involved. 

Interest  has  accrued  from  the  time  payment  was  due.  The  amount 
really  in  dispute  is,  as  the  plaintiff  admits,  the  principal  sum  of  $2,000 
with  interest  added. 

An  order  may  be  entered  permitting  plaintiff  to  pay  into  court  the 
sum  of  $2,000  with  interest  to  date  of  payment,  and  the  order  may 
also  provide  for  an  injunction  staying  all  proceedings  on  the  part  of 
these  defendants  in  any  other  action  as  against  the  plaintiff  with  respect 
to  matters  at  issue  concerning  the  proceeds  of  the  certificate  of  in- 
surance. 


(175  App.  Div.  881) 

BARNETT  v.  HOLBROOK,  CABOT  &  ROLLINS  CORP. 

(Supreme  Court,  Appellate  Division,  First  Department.     October  20,  191G.) 

Pleading  <g=>276 — Service  of  Supplemental  Answeb — Costs. 

An  order  granting  the  defendant's  motion  to  serve  a  supplemental  an- 
swer wUl  be  conditioned  on  the  payment  of  the  taxable  costs  to  date  to 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  U  833,  835;  Dea 
Dig.  ^=s>276.] 

McLaughUn,  J.,  dissenting. 

^SAFor  oth^r  cubes  see  same  topic  ft  KBY -NUMBER  la  all  Key-Numbered  DlgeeU  ft  IndexM 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Enoch  Barnett  against  the  Holbrook,  Cabot  &  Rollins 
Corporation.  From  part  of  an  order  granting  defendant's  motion  to 
serve  a  supplemental  answer,  the  plaintiflE  appeals.  Modified  and  af- 
firmed. 

See,  also,  171  App.  Div.  432,  157  N.  Y.  Supp.  366. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

Sydney  A.  Syme,  of  Mt.  Vernon,  for  appellant. 

Benjamin  Patterson,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  order  appealed  from  is  modified  by  imposing 
as  a  condition  of  granting  the  motion  the  payment  of  taxable  costs 
to  date  to  the  plaintiff,  and  as  so  modified  affirmed,  with  $10  costs  and 
disbursements  to  the  appellant.     Settle  order  on  notice. 

McLAUGHLIN,  J.,  dissents  on  the  round  that  the  plaintiff  had  the 
right  to  settle  die  cause  of  action,  and  the  defendant  had  a  right  to 
serve  without  costs  a  supplemental  action  showing  that  fact 


(174  App.  Dlv.  227) 

MOMAND  V.  LANDERS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.     October  20,  1916.) 

Damages  <g=>6 — Certainty— Officer's  Suit  Against  Direotobs — Submission 
OF  IsffUE — Statute. 

In  an  action  under  General  Corporation  Law  (O>n80L  Laws,  c.  23)  |  90, 
by  the  riee  president  of  a  corporation  against  directors  thereof  for  his 
exclusion  from  a  proper  share  in  the  management  of  the  company,  the 
court,  pursuant  to  subdivision  7,  improperly  ordered  to  be  tried  by  the 
jury  the  issue  of  what  damage  the  company  had  suffered  from  plalntiiTs 
exclusion  from  its  management,  as  any  answer  that  the  jury  might  make 
would  have  to  be  speculative  in  the  last  degree. 
[Ed.  Note. — For  other  cases,  see  Damages,  OeoL  Dig.  {  6;  Dec.  Dig. 
8.] 


Appeal  from  Special  Term,  New  York  County. 

Action  by  Ragland  Momand,  as  director,  vice  president,  and  general 
manager  of  the  Pressure  Lighting  Company,  against  George  M.  Land- 
ers and  others.  From  an  order  directing  questions  of  fact,  claimed 
to  be  involved  in  the  issues  arising  from  the  pleadings,  to  be  tried  by 
a  jury,  defendants  appeal.     Order  modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

Henry  M.  Earle,  of  New  York  City,  for  appellants. 
Frank  R.  Greene,  of  New  York  City,  for  respondent 

SMITH,  J.  This  action  is  brought  under  section  90  of  the  General 
Corporation  Law,  which  provides  for  an  action  against  officers  of  a 
corporation  for  neglect  and  misconduct.    The  appeal  is  by  the  defend- 
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ant  from  an  order  of  Special  Term  settling  issues  to  be  tried  by  a 
jury  under  subdivision  7  of  section  90.  That  subdivision  reads  as  fol- 
lows: 

"The  court  must,  upon  the  application  of  either  party,  make  an  order  direct- 
ing the  trial  by  a  jury  of  the  issue  of  neglect  or  failure  of  defendants  to  per- 
form their  duties;  and  for  that  purpose  the  questions  to  be  tried  must  be 
prepared  and  settled  as  prescribed  in  section  970  of  the  Ck)de  of  Civil  Pro- 
cedure." 

The  chief  grievance  of  the  plaintiff,  as  indicated  in  his  complaint, 
seems  to  be  that  he  was  excluded  by  the 'two  defendant  directors  from 
what  he  deemed  to  be  a  proper  share  in  the  management  of  the  cor- 
poration, and  damage  is  alleged  in  a  general  way  as  resulting  from 
his  exclusion.  Furtiher  matters  are  also  alleged,  wherein  it  is  claimed 
that  the  defendants  neglected  to  perform  their  full  duty.  The  Special 
Term  settled  certain  issues  for  the  jury.  Among  those  issues  is  in- 
cluded an  issue  as  to  whether  the  defendants  neglected  and  failed  to 
perform  their  duties  as  officers  and  directors  of  the  company  in  at- 
tempting to  remove  the  plaintiff  from  the  office  of  vice  president  and 
general  manager  and  causing  said  plaintiff  to  be  excluded  from  the 
office  of  said  company  and  prevented  from  freely  and  fully  taking  part 
in  the  control  and  management  of  said  company,  and  was  the  business 
or  property  of  the  said  company  lost  or  wasted  thereby.  Assuming  for 
the  argument  that  the  defendants  did  wrongfully  attempt  to  remove 
the  plaintiff  and  did  wrongfully  exclude  him  from  participating  in  the 
management  of  the  corporation,  there  is  no  practicable  way  of  measur- 
ing any  damage  which  could  flow  from  such  acts.  It  is  impossible  to 
tell  in  what  way  the  business  of  the  company  would  have  been  changed 
if  this  attempt  had  not  been  made  or  if  the  plaintiff  had  not  been  ex- 
cluded from  its  management.  We  cannot  conceive  that  a  jury  could 
in  any  way  measure  the  damage  to  the  corporation  by  the  possible 
course  that  might  have  been  taken  had  the  defendants  not  attempted 
to  remove  the  plaintiff  and  had  the  plaintiff  been  given  further  man- 
agement of  the  corporation.  Inasmuch,  therefore,  as  any  answer  that 
the  jury  might  make  as  to  the  extent  of  any  damage  which  the  cor- 
poration might  have  suffered  would  be  to  the  last  degree  a  speculative 
answer,  we  are  of  the  opinion  that  it  should  not  be  presented  for  their 
determination. 

The  same  objection  lies  to  the  first  part  of  the  sixth  question.  That 
question  should  be  amended  so  as  to  leave  out  the  first  part  thereof, 
and  to  read : 

"Did  the  defendants  neglect  or  willfuUy  fall  to  reply  or  attend  to  letters, 
bills,  complaints,  and  other  business  of  the  Pressure  Lighting  Company, 
and  was  the  business  or  property  of  the  Pressure  Lighting  Company,  or  some 
part  thereof,  lost  or  wasted  thereby?** 

The  fifth  question  should  also  be  slightly  modified  so  as  to  leave  to 
the  jury  to  say  only  whether  the  defendants  willfully  failed  to  perform 
their  duties  in  making  the  bid  therein  mentioned. 

As  thus  modified,  the  order  should  be  affirmed,  without  costs.  Or- 
der to  be  settled  on  notice.    All  concur. 
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(174  App.  Dlv.  242) 

KEMP  y.  ABLE  BMAl/TY  MAINTENANCE  CO.,  Inc.,  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.     October  20,  1916.) 

1.  Fraudulent   Convbtancss   ^»30S(6)— *Insolvbnct — Psefebenges — Ques- 

tion OF  Fact. 

In  an  action  to  set  aside  an  alleged  fraudulent  transfer  of  accounts, 
wbetber  tbe  transfer  was  attended  by  fraud  by  reason  of  full  knowledge 
of  all  the  facts  at  tbe  time  by  tbe  transferee  company  or  its  officers  was 
a  question  of  fact  to  be  established  on  trial. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  § 
032;    Dec.  Dig.  «=»308(6).3  ^ 

2.  CoBPOBATioNs  ^=>544(5) — ^Tbansfeb  bt  Insolvent  Cobpobation. 

Under  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  66,  making  in- 
valid any  conveyance,  etc.,  by  any  such  corporation  while  insolvent  to 
prefer  any  particular  creditor,  where  a  realty  company,  while  insolvent, 
on  the  day  of  trial  against  it  of  an  action  in  which  plaintiff  secured  Judg- 
ment, transferred  to  a  trading  company  accounts  worth  $847.49,  due  in 
eleven  days  and  apparently  good,  for  the  value  of  $630.63,  part  being  the 
cancellation  of  a  note  for  $300  owing  by  the  realty  company  to  the 
trading  company,  the  transfer  was  voidable  so  far  as  in  payment  of  the 
note. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  2165;  Dec. 
Dig.  <©=>544(5).] 

3.  Cobpobations  ^=»547(4) — ^Insolvency — Pbefebenoes. 

In  an  action  by  the  creditor  of  an  Insolvent  realty  company  to  set  aside 
its  transfer  of  accounts  to  a  trading  company,  a  prima  fade  case  is  maae 
for  plaintiff  by  a  showing  that  the  trading  company  gave  only  the  value 
of  $630.63  for  the  accounts,  worth  $847.49,  while  the  attorney  for  the 
realty  company,  its  incorporator  and  an  officer,  was  also  a  stockholder  in 
the  trading  company  and  its  attorney. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  t  2181 ;  Dec. 
Dig.  <&=>547(4).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Peter  G.  Kemp  against  the  Able  Realty  Maintenance  Com- 
pany, Incorporated,  and  the  B.  &  F.  Trading  Company,  Incorporated. 
From  an  order  denying  his  motion  to  continue  a  preliminary  injunction 
restraining  the  last-named  defendant  from  realizing  upon  accounts 
pending  action,  plaintiff  appeals.  Order  reversed,  and  injunction  grant- 
ed upon  plaintiff's  giving  an  undertaking. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWUNG,  and  SMITH,  JJ. 

William  C.  Relyea,  of  New  York  City,  for  appellant. 
Edward  Cahn,  of  New  York  City^  for  respondents. 

SMITH,  J.  Upon  June  20,  1916,  plaintiff  recovered  a  verdict  in 
the  City  Court  after  a  trial  against  the  defendant  the  Able  Realty 
Maintenance  Company,  Inc.,  for  $829.45.  Upon  the  same  day  this  com- 
pany sold  to  the  other  defendant  above  named  all  its  interest  in  and 
to  certain  accounts  to  become  due  on  July  1st.  The  defendant  Realty 
Company  at  the  time  of  the  transfer  was  absolutely  insolvent  The 
consideration  claimed  by  the  defendants  to  have  passed  for  the  trans- 
fer of  these  accounts  was :  First,  the  cancellation  of  a  note  owing  by 
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the  realty  company  to  the  trading  company  for  $300;  and,  secondly, 
$330.63  in  cash.  It  thus  appears  at  the  most  that  value  of  $630.63  has 
been  given  for  accounts  worth  $847.49  due  in  eleven  days  and  all  ap- 
parently good. 

The  judgment  debtor  has  been  examined  in  proceedings  supple- 
mentary to  execution,  and  upon  that  examination  it  appears  that  the 
only  assets  of  the  realty  company  on  June  20th  were  the  several  ac- 
counts assigned.  It  also  appears  that  Mr.  Charles  Liebling,  an  attor- 
ney, who  appeared  and  tried  the  case  of  the  plaintiff  against  the  realty 
company,  for  the  latter,  was  the  incorporator  of  the  realty  company 
and  an  officer  of  it.  He  was  also  a  stockholder  of  the  trading  com- 
pany, and  its  attorney.  The  complaint  in  the  action  now  brought  is 
to  set  aside  as  without  consideration  and  as  fraudulent  and  void  as 
to  the  plaintiff  the  assignment  of  the  accounts  above  mentioned.  A 
receiver  is  asked  for,  and  it  is  also  asked  that  the  defendants  above 
named  be  enjoined  and  restrained  from  in  any  manner  collecting  or 
disposing  of  the  accounts  so  assigned  or  the  moneys  due  thereupon. 

[1,2]  The  opposing  affidavits  deny  the  transfer  in  question  was  at- 
tended by  fraud,  by  reason  of  full  knowledge  of  all  the  facts  at  the 
time  by  the  transferee  or  its  officers.  This  is,  of  course,  a  question  of 
fact  to  be  established  upon  the  trial.  It  would  seem,  however,  that 
under  section  66  of  the  Stock  Corporation  Law  this  transfer  was  at 
least  voidable  in  part  so  far  as  it  was  in  payment  of  a  note  given  by 
the  trading  company.    That  section  provides : 

**No  conveyance,  assignment  or  transfer  of  any  property  of  any  such  corpo- 
ration by  It  or  by  any  officer,  director  or  stockholder  thereof,  nor  any  pay- 
ment made.  Judgment  suffered,  lien  created  or  security  given  by  it  or  by  any 
officer,  director  or  stockhplder  when  the  corporation  is  insolvent  or  Its  insol- 
vency is  imminent,  with  the  intent  of  giving  a  preference  to  any  particular 
creditor  over  other  creditors  of  the  corporation,  shail  be  valid." 

[3]  This  contention  of  the  plaintiff  does  not  jseem  to  be  answered 
by  the  respondent.  Moreover,  a  prima  facie  case  would  seem  to  be 
made  for  the  setting  aside  of  the  transfer  in  its  entirety  by  reason  of 
fraud  as  indicated  by  an  inadequate  consideration  and  by  the  relation- 
ships of  this  attorney  with  the  several  corporations.  No  harm  can 
come  from  the  granting  of  this  injunction  until  the  trial  of  the  action, 
and  the  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  injunction  granted  upon  the  plaintiff's  giving  an  undertaking 
in  the  sum  of  $500.    Settle  order  on  notice.    All  concur. 


(174  App.  Div.  230) 

KAUFMAN  V.  SCHWARTZ. 

(Supreme  C:k>art,  Appellate  Division,  First  Department.     October  20,  1916.) 

MOBTOAOES  #=>413 — FOBBCLOSUBE — ^INJUNCTIOW — ^tJSUBIOUS  GONTBACTS. 

Where  the  mortgagor,  alleging  that  the  contract  was  usurious,  made  a 
prima  fade  case  of  the  usury,  he  was  entitled  to  permanent  inj unction 
restraining  foreclosure  of  the  mortgage  by  a  suit  commenced  after  the 
injunction  suit,  under  General  Business  Law  (Ckmsol.  Laws,  c.  20)  {  373, 
providing  that  where  usury  is  shown  the  court  shall  declare  the  Instra- 
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meet  void  and  enjoin  any  prosecution  thereon  and  order  it  to  be  surrender- 
ed and  canceled ;  the  mortgagor's  remedy  in  the  foreclosure  suit  not  being 
adequate. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  {§  1137-1201; 
Dec.  Dig.  i»s>413.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Karl  Kaufman  against  David  L.  Schwartz.  From  an  or- 
der denyincf  motion  for  injimction  pendente  lite,  plaintiflF  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

Charles  J.  Katzenstein,  of  New  York  City,  for  appellant 
Joseph  L.  Lef kowitz,  of  New  York  City,  for  respondent 

SMITH,  J.  Plaintiif  borrowed  of  the  defendant  $200  and  gave  to 
the  defendant  a  chattel  mortgage  upon  certain  machinery  described 
therein  belonging  to  the  plaintiff  to  secure  the  same.  The  loan  be- 
came due.  The  plaintiff  refused  to  pay  the  same  on  the  ground  that 
it  was  usurious,  and  the  defendant  threatened  to  foreclose  said  mort- 
gage without  legal  proceeding  and  take  possession  of  the  machines  cov- 
ered thereby.  The  defendant  also  threatened  that  if  the  plaintiff  did 
not  pay  the  notes  he  would  "rip  out  the  machines."  Thereafter  and 
upon  tfie  12th  day  of  April,  1916,  this  action  was  commenced  in  the 
Supreme  Court,  in  which  it  was  sought  to  declare  the  notes  given  for 
the  said  loan  and  the  said  chattel  mortgage  usurious,  and  that  they  be 
delivered  up  to  the  plaintiff  and  canceled,  and  that  pending  the  deter- 
mination of  the  action  the  defendant  be  enjoined  from  taking  any 
proceeding  to  collect  the  said  loan  "or  from  in  any  way  interfering 
with  the  property  of  this  plaintiff  mentioned  in  said  mortgage."  There- 
after and  upon  the  21st  day  of  April,  1916,  the  defendamt  commenced 
an  action  in  the  Municipal  Court  to  foreclose  the  chattel  mortgage. 
In  that  action  an  answer  was  served  alleging  the  defense  of  usury. 
Upon  the  15th  day  of  April,  1916,  an  order  to  show  cause  was  granted 
temporarily  enjoining  the  defendant  as  asked  for  in  this  action,  and 
directing  the  defendant  to  show  cause  upon  the  22d  day  of  May, 
1916,  why  the  injunction  should  not  be  made  permanent  That  appli- 
cation it  seems  was  denied,  and  upon  a  motion  for  reargument  it  was 
again  denied  upon  June  8,  1916.  From  the  order  denying  that  mo- 
tion this  appeal  is  taken. 

We  think  this  injunction  should  have  been  made  permanent.  The 
mortgage  had  become  due.  If  the  mortgage  were  valid,  legal  title  had 
passed  to  the  defendant,  and  he  could  at  any  time  have  taken  posses- 
sion of  the  chattels.  He  was  threatening  to  do  so  and  to  rip  out  the 
machines.  Plaintiff  has  made  a  prima  facie  case  of  a  usurious  loan, 
which  would  invalidate  the  mortgage.  The  defendant's  only  answer 
to  this  application  was  that,  after  the  commencement  of  this  action, 
he  brought  an  action  in  the  Municipal  Court  to  foreclose  the  mortgage, 
in  which  the  plaintiff  had  put  in  an  answer  alleging  usury  the  same  as 
asserted  in  the  complaint  herein.  His  contention,  therefore,  is  that  the 
plaintiff  has  an  adequate  remedy  at  law  to  prove  his  usury  in  that  ac- 
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tion,  and  therefore  does  not  need  equitable  relief.  To  tiiis  it  may  be 
answered,  first,  that  this  action  was  first  commenced  by  the  temporary 
injunction  included  in  the  order  to  show  cause.  By  section  373  of  the 
General  Business  Law  it  is  provided  that,  where  usury  is  shown  in 
any  instrument,  "the  court  shall  declare  the  same  to  be  void,  and  en- 
join any  prosecution  thereon,  and  order  the  same  to  be  surrendered 
and  canceled."  Moreover,  the  remedy  in  the  Municipal  Court  is  not 
adequate.  While  the  defendant  has  commenced  his  action  to  foreclose, 
he  has  the  legal  right  to  take  possession  of  the  machines  at  any  time, 
even  while  that  action  is  pending,  and  this  plaintiff  is  powerless  to  pre- 
vent that  in  a  Municipal  Court  action,  and  needs  this  injunction  for 
that  purpose. 

For  these  reasons,  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted  upon  the  giving  of  an  imder- 
taking  in  the  sum  of  $250.    Settle  order  on  notice.    All  concur. 


(174  App.  Dlv.  209) 

KOLBRENEB  v.  BOB  et  aL 

(Supreme  Court,  AppeUate  DlYlaion,  First  Department     October  20,  1916.) 

1.  Landlord   and    Tsnant   ^s»165(4} — ^Injubiss   to   Pxbsons— Defbotb   in 

Building — Liabilitt. 

For  injuries  from  the  use  or  nonuse  of  a  door  at  a  hatchway,  required 
by  Building  Code,  §  95,  by  the  employes  of  a  subtenant  over  whom  the 
lessee  could  exercise  no  control,  he  is  not  liable,  but  for  failure  to  pro- 
vide such  a  door,  or,  having  provided  it,  to  replace  it  or  keep  it  in  working 
order  after  actual  or  constructive  notice  of  disrepair,  such  lessee  is  liable 
if  the  failure  is  the  inducing  cause  of  the  accident 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  |  640 ; 
Dec.  Dig.  «=s>ie5(4).] 

2.  Landlord  and  Tenant  <®=»169(5) — Injuries  to  Pebsons — Accidents— Evi- 

dence— ^Admissibilitt. 

In  an  action  against  the  lessees  for  injuries  during  business  hours  to  a 
casual  employ^  of  a  subtenant,  caused  by  a  bale  of  goods  which  fell 
through  a  hatchway,  evidence  as  to  whether  a  trapdoor  was  pro\ided,  as 
required  by  Building  Code,  §  96,  was  inelevant,  since  the  law  did  not 
require  that  such  door  should  be  closed  during  business  hours. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |S  645, 
665,  683;    Dea  Dig.  <©=»169(5).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Peter  Kolbrener  against  Herman  D.  Bob  and  another. 
From  a  judgment  for  plaintiff  and  order  denying  a  motion  for  new 
trial,  defendants  appeal.    Reversed,  and  new  trial  granted 

See,  also,  169  App.  Div.  350,  154  N.  Y.  Supp.  481. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

James  J.  Mahoney,  of  New  York  City,  for  appellants. 
Moses  Feltenstein,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1]  The  plaintiff  has  recovered  damages  for  injuries 
sustained  by  him  in  consequence  of  being  struck  by  a  bag  or  bale  of 
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|;oods  while  he  was  lawfully  passing  under  a  hatchway  m  a  loft  build-^ 
ing  in  the  city  of  New  York.  There  is  no  question  in  the  case  of 
his  negligence,  nor  is  there  any  doubt  that  he  suffered  damage,  although 
we  have  already  decided,  in  effect,  upon  a  former  appeal,  that  a  ver- 
dict for  the  same  sum  which  he  has  now  recovered  is  excessive.  The 
question  which  remains  is  whether  or  not  the  defendants  are  liable  to 
him  for  any  damages  at  all,  and  that  question  lies  within  a  very  nar- 
row compass.  The  building  in  question  is  a  seven-story  loft  building, 
and  defendants  are  the  general  lessees  of  all  above  the  first  story,  and 
these  six  lofts  or  stories  they  sublet  to  different  tenants.  Thej  im- 
mediate cause  of  the  accident  appears  to  have  been  the  negligence  of 
the  servants  of  a  subtenant  occupying  a  part  of  the  sixth  loft.  The 
sole  ground  upon  which  it  is  possible  to  hold  these  defendants  as  con- 
currently liable  is  that  they  have  failed  to  maintain  the  hatchway  in 
a  safe  condition  because  they  had  not  maintained  a  proper  door  at 
the  opening  into  the  hatchway  at  the  sixth  loft  or  story.  That  duty 
seems  to  be  required  of  them  by  section  95  of  the  New  York  City 
Building  Code.  While  it  is  doubtless  true  that  the  primary  purpose 
of  requiring  such  a  door  to  be  provided  is  for  protection  in  case  of  fire, 
it  is  clear  that  the  presence  and  use  of  such  doors  would  tend,  in  a 
considerable  degree,  to  avoid  accidents  such  as  befell  this  plaintiff. 
For  its  use  or  nonuse  by  the  employes  of  a  subtenant  over  whom  the 
defendants  could  exercise  no  control  they  would  not  be  liable,  but  for 
failure  to  provide  such  a  door,  or,  having  provided  it,  for  failure  to 
replace  it  or  keep  it  in  working  order  after  notice,  acttial  or  construc- 
tive, that  it  had  been  removed  or  put  out  of  order  they  would  be  lia- 
ble, providing  such  failure  was  shown  to  be  the  inducing  cause  of  the 
accident.  It  appears  to  be  well  established  that  the  hatchway  was 
originally  provided  with  a  suitable  door,  but  there  was  some  evidence 
from  which  the  jury  might  have  found  that  the  door  had  been  taken 
away  or  put  out  of  order,  arid  that  the  defendants  had  been  notified 
of  that  fact. 

[2]  A  large  amount  of  testimony  was  allowed  to  be  introduced  on 
the  question  whether  or  not  a  trapdoor  had  been  provided,  as  required 
by  section  96  of  the  Building  Code.  It  was  all  irrelevant,  and  could 
have  served  only  to  confuse  the  jury,  because,  as  was  expressly  pointed 
out  by  this  court  on  a  former  appeal  (169  App.  Div.  350,  154  N.  Y. 
Supp.  481),  whether  or  not  a  trapdoor  had  been  provided  was  irrelevant, 
because  the  law  did  not  require  that  it  should  be  closed  during  busi- 
ness hours,  which  would  have  covered  the  time  of  the  happening  of 
the  accident.  The  court  also  permitted  to  be  read  in  evidence,  over 
defendants'  objection  and  exception,  the  record  of  the  disapproval  by 
some  one  in  the  department  of  buildings  of  a  proposed  change  of  plan, 
having  no  connection  whatever  with  the  only  defect  which  could  fasten 
liability  on  defendants.  It  is  true  that  the  jury  was  afterwards  di- 
rected to  disregard  the  evidence,  but  we  are  not  satisfied  that  this 
cured  the  error.  Finally,  the  cause  was  submitted  to  the  jury  solely 
upon  the  question  whether  or  not  the  defendants  had  exercised  rea- 
sonable care,  with  no  reference  whatever  to  the  real  question  in  the 
case  as  above  indicated. 
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Apart  from  the  amount  of  the  damages,  the  only  question  in  the 
case  is  as  to  the  compliance  or  noncompliance  by  defendants  with  the 
requirements  of  section  95  of  the  Building  Code,  and  whether  or  not 
that  noncompliance,  if  found  to  exist,  was  the  procuring  cause  of  the 
accident.  Apart  from  the  requirements  of  the  Building  Code,  there 
is  no  question  of  reasonable  care  in  the  case. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    Order  filed.    All  concur. 


(174  App.  Div.  236) 

J.  W.  CUSHMAN  &  CO.  V.  EDWARD  W.  BALLOW  &  CO.,  Inc. 

(Supreme  Court,  Appellate  Divtsion,  First  Department    October  20,  1916.) 

1.  Landlobd  and  Tknant  <®=>19(H2) — Pabtial  Eviction  vndzb  Authobitt  of 

Law — Effect  on  Rent. 

The  eviction  is  not  wrongful  so  as  to  authorize  a  complete  suspension 
of  the  rent,  but  only  a  partial  eviction  under  such  legal  authority  as 
will  authorize  the  tenant  to  ask  for  a  proportionate  abatement  of  the 
rent,  where,  after  lease  by  plaintiff  to  defendant  of  one  of  several  lofts  in 
a  building,  plaintiff,  to  comply  with  direction  of  the  building  department 
to  provide  an  additional  fire  escape,  in  good  faith  and  without  intent  to 
injure  defendant,  did  work  with  the  approval  of  the  inspector  of  such 
department,  which  therefore  will  be  deemed  the  alteration  required  by 
such  department  to  provide  greater  safety  for  the  employes,  which  de- 
prived defendant  of  part  of  his  floor  space. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §  766 ; 
Dec.  Dig.  «=>190(2).3 

2.  Landlobd  and  Tenant  #=>180(4) — ^Pabtial  Eviction — Special  Daiiaoes. 

The  tenant  can  recover  special  damages  for  partial  eviction  only  in 
case  of  wrongful  act  by  the  landlord,  and  not  where  the  result  of  his 
compliance  with  an  order  of  municipal  authorities  to  supply  an  additional 
fire  escape. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
723-727;    Deo.  Dig.  <©=»180(4).] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  J.  W.  Cushman  &  Co.  against  Edward  W.  Ballow  &  Co., 
Incorporated.  From  a  determination  of  the  Appellate  Term,  affirm- 
ing a  judgment  of  the  Municipal  Court  for  plaintiff,  for  an  installment 
of  rent  reserved  in  a  lease,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
BOWLING,  and  SMITH,  JJ. 

Edward  Hymes,  of  New  York  City,  for  appellant. 
Joseph  Day  Lee,  of  New  York  City,  for  respondent. 

SMITH,  J.  Plaintiff  is  the  owner  of  two  adjoining  buildings  upon 
Twenty-Third  street  in  which  are  lofts  which  are  rented  to  various 
parties.  In  one  building  there  are  five  stories,  and  in  the  other  six, 
so  that  the  floors  in  the  different  buildings  are  not  upon  the  same 
level.  Defendant  leased  a  loft  in  one  of  these  buildings  for  the  term 
of  1  year  and  8  months.  Prior  to  the  making  of  the  lease  the  plain- 
tiff had  been  directed  by  the  building  department  to  provide  additional 
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fire  escapes  for  the  several  lofts,  including  the  one  leased  by  the  de- 
fendant. After  the  defendant  had  assumed  occupation  of  the  loft  in 
question,  the  plaintiflE  broke  through  his  side  wall  into  a  closet  there 
situated,  and  constructed  a  stairway  into  the  lofts  in  the  adjoining 
building.  This  was  done  with  the  approval  of  the  inspector  of  the 
building  department  as  a  proper  way  of  complying  with  the  order  to 
provide  an  additional  fire  escape  for  the  building.  By  reason  of  this 
act  of  the  plaintiff  the  defendant  was  deprived  of  a  substantial  por- 
tion of  his  floor  space,  was  compelled  to  readjust  his  machinery,  to 
cancel  some  orders,  and  to  store  some  of  his  machinery.  The  defense 
is  that,  by  reason  of  a  partial  wrongful  eviction  by  the  plaintiff,  the 
rent  is  suspended.  The  Municipal  Cx)urt  allowed  the  plaintiff  the  full 
amount  of  rent,  refusing  to  allow  the  defendant  to  counterclaim  for 
the  special  damages  done  to  him  as  above  set  forth.  No  claim  was 
made  in  the  Municipal  Court  for  an  apportionment  of  rent,  and  the 
defendant's  answer  only  pleaded  his  damages  in  the  sum  of  $615.15 
"by  reason  of  the  plaintifFs  said  act,  to  wit,  the  acts  hereinbefore  stat- 
ed, exclusive  of  depriving  defendant  of  a  portion  of  his  floor  space." 
The  Appellate  Term  has  affirmed  this  judgment,  and  by  permission 
the  defendant  has  appealed  to  this  court. 

[  1  ]  In  the  twelfth  paragraph  of  the  lease  it  is  provided  that  the  ten- 
ants shall  "conform  to  any  reasonable  alteration  or  regulation  that  may 
be  deemed  necessary  for  the  protection  of  the  building  and  the  gen- 
eral comfort  and  welfare  of  the  occupants  of  the  same."  Even  if  it 
is  not  expressed,  such  a  covenant  would  be  implied.  The  landlord 
had,  we  may  assume,  three  ways  of  conforming  to  the  direction  of  the 
building  department:  First,  bjr  building  fireproof  interior  staircases, 
which  is  not  considered  matenal  because  the  injury  to  the  defendant 
would  have  been  greater  with  such  construction  than  with  the  construc- 
tion adopted ;  secondly,  the  building  of  exits  into  an  adjoining  loft, 
which  was  the  method  adopted ;  third,  the  building  of  a  rear  exterior 
fire  escape.  In  determining  which  method  should  be  adopted  the  land- 
lord was  required  to  consider,  not  only  his  own  interest  in  the  future 
management  of  the  property,  but  the  interests  of  the  tenants  of  the 
different  lofts  in  the  two  buildings,  as  well  as  the  safety  of  the  em- 
ployes. The  method  chosen  was  approved  by  the  fire  department, 
and  was  confessedly  as  safe,  if  not  safer,  than  the  providing  of  an 
exterior  fire  escape  in  the  rear.  There  is  no  charge  of  bad  faith,  or 
of  an  intent  to  injure  the  defendant  in  the  choice  made  by  the  land- 
lord, and  the  method  chosen  will,  tmder  the  circumstances,  be  deemed 
the  alteration  required  by  the  building  departi?ient  in  order  to  provide 
greater  safety  to  the  employes  from  fire.  If  such  be  the  law,  the  ques- 
tion becomes  one  easy  of  solution.  The  eviction  was  not  wrongful 
so  as  to  authorize  a  complete  suspension  of  the  rent  within  Christo- 
pher V.  Austin,  11  N.  Y,  216,  but  was  a  partial  eviction,  under  such 
legal  authority  as  would  authorize  the  tenant  to  ask  for  a  proportion- 
ate abatement  of  the  rent  within  Duhain  v.  Mermod,  211  N.  Y.  364, 
105  N.  E.  657,  L.  R.  A.  1915D,  368,  Ann.  Cas.  1915C,  763. 

[2]  But  this  right  to  a  proportionate  abatement  of  the  rent  does  not 
give  to  the  defendant  the  right  to  counterclaim  for  other  special  dam- 
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age  in  adjusting  his  machinery  for  use  in  the  balance  of  the  property 
from  which  he  has  not  been  evicted.  Claim  for  such  special  damage 
can  only  follow  from  a  wrongful  act  on  the  part  of  the  landlord. 
Williamson  v.  Stevens,  84  App.  Div.  521,  82  N.  Y.  Supp.  1047.  In- 
asmuch, however,  as  in  the  case  at  bar  no  claim  was  made,  either  in 
the  pleadings  or  upon  the  trial,  for  a  proportionate  abatement  of  the 
rent,  a  recovery  for  the  amount  of  the  rent  due  was  properly  sustained 
by  the  Appellate  Term. 

The  determination  appealed  from  is  therefore  affirmed,  with  costs. 

Order  filed.    All  concur. 


(97  Misc.  Rep.  156) 

In  re  UNION  ST.  IN  CITY  OF  NEW  TORK. 

(Supreme  Court,  Special  Term,  Kings  County.    October  16,  1916.) 

Eminent  Domain  ^=>230 — Commissioner  in  Stbeet  Opening  Pbocekdinos-* 
Fee  of  Deceased  Commissioner. 

Under  Charter  of  City  of  New  York  (Laws  1901,  c.  466)  §  998,  providing 
for  the  fees  of  a  commissioner  of  estimate  In  street  opening  proceedings, 
where  a  commissioner  took  an  active  part  In  reference  to  the  proof  of 
titles  of  claimants  and  on  the  question  of  values,  up  to  the  time  of  his 
death,  before  the  final  report  was  made  and  none  of  the  work  done  dur- 
ing his  life  was  gone  over  anew,  and  the  commissioner  succeeding  him  re- 
ceived a  much  smaller  amount  as  compensation  than  the  other  commis- 
sioners, the  city  Is  liable  to  the  estate  of  the  deceased  commissioner  upon 
the  theory  of  quantum  meruit  for  the  work  actually  performed. 

[Ed.  Note.-^For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  |  584; 
Dec.  Dig.  «=»280.] 

Application  by  the  City  of  New  York  for  the  purpose  of  taxing 
costs  in  a  street  opening  proceeding,  in  which  question  involved  was 
the  fees  due  the  estate  of  a  deceased  commissioner  of  estimate.  Judg- 
ment allowing  and  fixing  the  fees  due  the  deceased  commissioner. 

Peter  P.  Smith,  of  Brooklyn,  for  Estate  of  John  J.  Brennan. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City. 

MANNING,  J.  This  application  is  made  for  the  purpose  of  tax- 
ing the  costs  in  a  street  opening  proceeding,  and  the  only  question  in- 
volved concerns  the  liability  of  the  city  for  certain  fees  claimed  to  be 
due  the  estate  of  one  of  the  commissioners  who  died  before  the  final 
report  in  the  matter  was  made.  It  appears  that  one  John  J.  Brennan 
was  djuly  appointed  a  commissioner  of  estimate  on  the  8th  day  of 
February,  1912;  that  he  qualified  and  thereafter  acted  in  such  capac- 
ity up  to  the  time  of  his  death,  which  occurred  in  the  latter  part  of 
December,  1914.  During  the  time  between  his  appointment  and  his 
death,  it  is  admitted  and  certified  to  by  the  corporation  counsel  the  de- 
ceased commissioner  actually  and  necessarily  rendered  services  in  the 
proceeding.  Such  services  consisted  in  attending  94  meetings,  at 
which  the  time  actually  and  necessarily  spent  exceeded  one  hour  each, 
and  12  meetings  at  which  the  time  actually  and  necessarily  spent  did 
not  exceed  one  hour.    During  these  hearings  a  large  amount  of  tes- 

^s9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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timony  was  taken.  The  property  was  viewed,  and  the  deceased  com- 
missioner appears  to  have  taken  a  very  active  part  in  reference  to 
the  proof  of  title  of  the  claimants,  and  also  on  the  question  of  values. 
It  further  appears  that  after  his  death  the  evidence  adduced  during 
his  lifetime  was  made  use  of  by  the  other  commissioners  in  making 
up  their  report,  and  no  claim  is  made  by  the  city  that  the  matter  had 
to  be  gone  over  anew.  In  fact,  the  city  is  not  called  upon,  as  appears 
by  the  certificate  of  the  corpor^ion  counsel,  to  pay  the  deceased  com- 
missioner's successor  any  fees  or  charges  for  the  work  done  or  the 
time  spent  by  Commissioner  Brennan  during  his  lifetime.  This  is 
further  evidenced  by  the  bills  of  the  commissioners  now  presented 
for  taxation ;  for  instance,  the  fees  of  Commissioner  Blanchfield  are 
set  forth  as  amounting  to  $1,230,  those  of  Commissioner  Hirshfield, 
$1,250,  while  the  fees  of  Commissioner  Eckstein,  the  man  who  was 
appointed  to  succeed  Commissioner  Brennan,  are  given  as  only  $300. 
Most  of  the  work  including  the  making  of  a  preliminary  report,  and 
also  the  vesting  of  title  to  various  parcels  of  property,  had  been  com- 
pleted when  Mr.  Brennan  died.  Prior  to  his  death,  he  had  faith- 
fully performed  his  duties  in  conjunction  with  the  other  commission- 
ers, and  it  is  only  fair  to  assume  thjtt  these  commissioners,  and  also 
the  city,  received  and  enjoyed  the  benefit  and  value  of  his  industry 
and  experience.  He  did  not  resign  his  place,  nor  is  he  charged  with 
abandoning  his  work.  All  that  can  be  said  is  that  the  hand  of  death 
fell  upon  him  before  he  could  complete  his  labors,  and  so  the  -ques- 
tion is,  in  such  a  case,  shall  the  city  profit  by  his  work  and  escape  pay- 
ing what  his  services  are  reasonably  worth. 

To  refuse  payment  in  such  a  case  seems  to  me  tp  be  neither  just,  fair, 
or  equitable,  and  to  uphold  nonpa)mient  upon  technical  grounds  would 
be  straining  the  law  to  the  breaking  point.  In  fairness  to  the  city  and 
the  corporation  counsel,  it  appears  that  no  strenuous  opposition  is 
made  to  the  payment  of  the  bill ;  but  it  is  claimed  by  the  corporation 
counsel  that  in  view  of  a  prior  decision  by  one  of  the  justices  of  this 
court  in  the  Matter  of  the  New  York  Municipal  Railway,  published 
in  tfie  New  York  Law  Journal,  May  16,  1916,  the  services  of  the 
commissioner  cannot  be  paid  either  upon  a  per  diem  basis  or  upon  a 
quantum  meruit.     Mr.  Justice  Benedict  in  this  case  said: 

"No  allowance  should  be  made  for  the  services  of  a  deceased  commissioner. 
The  office  of  commissioner  Is  slmUar  to  that  of  a  referee  (Matter  of  City  of 
New  York,  140  App.  Dlv.  203,  124  N.  Y.  Supp.  1053),  and  the  estate  of  a  de- 
ceased referee  has  been  held  not  to  be  entitled  to  his  fees  where  he  died  be- 
fore rendering  his  report  Hebard  v.  City  of  New  York,  137  App.  Dlv.  752,  122 
N.  Y.  Supp.  628." 

While  I  recognize  the  force  of  the  above  decision  and  the  cases 
therein  cited  as  applying  to  the  facts  in  that  case,  they  are  not  decisive 
and  controlling  upon  the  facts  as  presented  in  the  present  application. 
As  I  read  the  case  of  the  Matter  of  City  of  New  York  (Valley  Stream, 
140  App.  Div.  203,  124  N.  Y.  Supp.  1053),  it  concerned  an  applica- 
tion by  the  commissioners  to  receive  an  award  before  the  completion 
of  the  proceeding  for  services  rendered  to  a  certain  date,  and  it  was 
held  that  the  court  was  without  power  to  make  such  an  award  prior 
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to  the  completion  of  the  work  and  confirmation  of  the  report.  The 
Hebard  Case  only  decided  that  the  fees  of  a  sole  referee  who  died  be- 
fore signing  his  report  could  not  be  taxed.  No  criticism  can  be  made 
upon  this  reasoning,  for,  of  course,  the  death  of  a  sole  referee  before 
the  conclusion  of  his  report  necessitates  the  appointment  of  a  new  ref- 
eree and  a  trial  of  the  matter  de  novo.  The  cases  above  referred  to 
are  not  analogous  to  the  present  one,  and  in  my  opinion  are  easily  dis- 
tinguished therefrom. 

Section  998  of  the  Charter  provides  for  costs  of  commissioners  and 
fixes  their  compensation  as  follows : 

"Each  of  the  commissioners  of  estimate  shall  receive  $10  for  eajch  day 
upon  which  he  attends  a  meeting  of  the  said  commissioners  and  Is  actually 
and  necessarily  employed  in  *  *  *  performance  of  the  duties  imposed 
upon  them  by  this  act,  at  the  offices  provided  for  said  commissioners  by  the 
bureau  of  street  openings  in  the  law  department,  or  at  a  meeting  of  the 
commissioners  to  view  the  premises  provided  the  time  necessarily  required  fmd 
actually  spent  at  such  meeting  exceeds  one  hour.  •  •  •  Such  costs,  fees 
and  expenses  or  disbursements,  which  by  law  are  required  to  be  taxed  as  in 
this  chapter  provided,  shaU  be  stated  in  detail  in  the  blU  of  costs  and  charges 
and  expenses,  and  shall  be  accompanied  by  such  proof  of  the  reasonableness 
and  necessity  thereof,  as  is  now  required  by  law  and  the  practice  of  the 
said  court  upon  taxation  of  costs  ^d  disbursements  in  other  special  pro- 
ceedings or  actions  in  said  court" 

I  see  nothing  in  either  of  these  provisions  which  precludes  the  court 
from  entertaining  an  application  for  an  allowance  to  a  commissioner 
who  has  substantially  completed  his  labors,  as  is  the  case  now  before 
the  court,  and  in  my  opinion  it  would  be  in  furtherance  of  justice  and 
fair  dealing  to  compensate  the  estate  of  Commissioner  Brennan  upon 
the  theory  of  quantum  meruit  for  the  work  which  it  is  admitted  he 
faithfully  performed. 

Considering  the  fees  of  the  other  commissioners,  as  presented  to 
be  taxed,  I  am  inclined  to  hold  that  a  just  and  fair  amount  to  be  fixed 
as  the  fees  due  to  the  deceased  commissioner  is  the  sum  of  $900,  and 
this  amount  is,  accordingly,  allowed  and  directed  to  be  taxed. 


(174  App.  Div.  215) 

MYER  STRASBURGER  &  CO.  v.  BONWIT. 

(Supreme  Court,  Appellate  Division,  First  Department.     October  20,  1916.) 

PLfiA.DiN0  ^=»258(3) — ^Aonorr  bt  Insubancb  Bbokeb— Answer— Amendment. 

An  insurance  broker  sued  for  moneys  advanced  as  premiums  on  life 
poUdes  of  the  defendant  The  original  answer  was  a  general  deniaL 
The  trial  was  discontinued,  that  a  motion  might  be  made  for  an  amend- 
ment of  the  answer  by  which  defendant  set  up  as  a  defense  that  plalntiflF 
paid  to  defendant  a  portion  of  the  premium  on  one  of  the  policies,  which 
rebate  is  illegal  by  Penal  Law  (Consol.  Laws,  c.  40)  §  1200,  so  that  no 
rights  to  either  party  could  accrue  under  the  transaction.  Held,  that 
the  amendment  should  have  been  denied ;  defendant  having  tried  the  ex- 
periment of  going  to  trial  with  his  unamended  answer  before  attempting 
to  set  up  the  illegality  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  771,  772 ;  Dec, 
Dig.  <e5=>258(3).] 

^=»For  other  cases  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Myer  Strasburger  &  Co.  against  Paul  J.  Bonwit.  From 
an  order  granting  leave  to  defendant  to  amend  his  answer,  plaintiff 
appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWUNG,  and  SMITH,  JJ. 

Nathan  April,  of  New  York  City,  for  appellant 
Arthur  B.  Hyman,  of  New  York  City,  for  responoent. 

SCOTT,  J.  Plaintiff,  an  insurance  broker,  sues  for  moneys  which 
it  advanced  and  paid  to  a  life  insurance  company  as  premiums  upon 
two  policies  written  upon  defendant's  life.  Although  the  original  an- 
swer is,  in  form,  a  general  denial  of  all  the  material  allegations  of 
the  complaint,  it  appears  to  be  conceded  that  the  two  policies  were  is- 
sued to  defendant,  that  plaintiff  did  in  fact  advance  and  pay  the  first 
premiums  thereon,  and  tiiat  this  was  3one  by  agreement  with  defend- 
ant. 

The  action  was  commenced  on  October  19,  1914,  and  issue  was 
joined  on  December  28,  1914,  by  the  service  of  an  amended  answer 
containing,  as  already  said,  only  denials.  At  defendant's  request  his 
time  to  serve  an  amended  answer  was  extended  by  several  stipulations 
until  February  16,  1915,  but  no  such  answer  was  served.  The  cause 
came  on  for  trial  on  April  28,  1916,  and  defendant  attempted  to  prove, 
upon  cross-examination  of  one  of  plaintiff's  witnesses,  the  facts  which 
he  now  seeks  to  set  up  by  an  amended  answer.  The  trial  justice,  while 
not  refusing  to  receive  the  evidence,  intimated  very  strongly  his  opin- 
ion that  it  was  inadmissible  under  the  general  issue,  and,  if  received, 
would  afterwards  have  to  be  stricken  out.  Thereupon,  at  defendant's 
request,  the  trial  was  discontinued  in  order  that  a  motion  might  be 
made  at  Special  Term  for  an  amendment  of  the  answer.  The  motion 
was  afterwards  made  and  granted  by  the  order  now  appealed  from. 

By  this  amended  answer  defendant  seeks  to  set  up  as  a  defense  the 
following  facts:  He  says  that  in  the  year  1911  he  desired,  for  busi- 
ness reasons,  to  insure  his  life  »for  the  sum  of  $100,000,  and  arranged 
with  plaintiff  to  secure  three  policies  for  him,  one  for  $75,000,  one 
for  $20,000,  and  one  for  $5,000,  and  that  in  consideration  of  being  al- 
lowed to  place  this  insurance  plaintiff  agreed  that  it  would  pay  to  de- 
fendant all  of  the  commission  which  plaintiff  should  receive  upon  the 
first  premium  upon  the  $75,000  policy,  which  it  represented  would  be 
about  60  per  cent,  of  said  premium ;  that  the  premium  upon  the  first 
policy  amounted  to  $3,485.50,  which  defendant  paid  or  caused  to  be 
paid;  that  he  was  informed  by  plaintiff  that  the  commission  which 
plaintiff  would  receive,  and  to  which  defendant  would  be  entitled  un- 
der the  aforesaid  agreement,  would  be  about  $2,800;  that  plaintiff 
would  retain  out  of  that  sum  the  premium  upon  the  two  smaller  pol- 
icies, aggregating  about  $1,160,  and  would,  and  thereupon  did,  pay  to 
defendant  the  balance,  amounting  to  about  $1,700.  The  defendant's 
purpose  is  to  claim  that,  inasmuch  as  the  giving  and  acceptance  of  re- 
bates of  premiunis  paid  on  life  insurance  policies  is  made  illegal  by 
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Statute,  the  agreement  between  himself  and  plaintiflF  was  illegal,  and 
no  rights  to  either  party  can  accrue  thereunder. 

There  are  present  in  this  case  none  of  the  grounds  which  are  usually 
assigned  for  permitting  the  service  of  an  amended  answer  setting  up 
new  defenses.  It  is  conceded  that  all  of  the  facts  were  known  to  de- 
fendant and  were  communicated  by  him  to  his  attorney  when  the  ac- 
tion was  first  begun,  and  it  is  shown,  by  the  affidavit  of  the  attorney 
himself,  that,  knowing  the  facts,  he  deliberated  for  many  months  as 
to  whether  or  not  he  should  set  them  up  by  way  of  defense,  or  should 
rely  upon  his  general*  denial,  and  that  he  finally  determined  upon  the 
latter  course.  While  he  does  not  say  so  in  terms,  it  is  quite  probable 
that  his  hesitation  to  plead  the  facts  was  that  by  so  doing  his  client 
would  have  been  obliged  to  convict  himself  of  a  misdemeanor  (Penal 
Law,  §  1200),  a  course  which  might  have  led  to  unpleasant  results 
before  the  statute  of  limitations  had  run.  Under  these  circumstances, 
we  do  not  think  that  defendant  should  have  been  permitted  to  amend. 
According  to  his  story,  he  and  plaintiff  had  co-operated  to  commit  an 
illegal  act,  and  with  respect  thereto  stood  in  pari  delicto.  If  he  had 
chosen  to  plead  his  own  wrongdoing  in  the  first  instance,  he  would 
have  been  entitled  to  whatever  advantage  might  result  from  such  a 
plea.  Deliberately,  and  with  full  knowledge  of  the  facts  and  the  law, 
he  elected  not  to  so  plead,  but  to  try  the  experiment  of  going  to  trial 
upon  his  unamended  answer.  It  has  not  been  the  practice  to  sanction 
such  a  course.  Stedeker  v.  Bernard,  10  Daly,  466 ;  Mutual  Loan  Ass'n 
V.  Lesser,  81  App.  Div.  139,  80  N.  Y.  Supp.  1112;  Pratt,  Hurst  & 
Co.  V.  Tailer,  99  App.  Div.  237,  90  N.  Y.  Supp.  1023 ;  In  re  Prentice, 
155  App.  Div.  481,  139  N.  Y.  Supp.  1027;  Jacobs  v.  Mexican  Sugar 
Refining  Co.,  115  App.  Div.  499,  101  N.  Y.  Supp.  320. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.  Order  filed.  All  con- 
cur. 


(174  App.  Div.  229) 

FITCH  v.  SHUBERT  THEATRICAL  Ca 

(Supreme  Court,  AppeUate  Division,  Flrit  Department     October  20,  1916.) 

1.  CoPTBiGHTs  ^=s>50 — Royalties — "Played  in  Stock." 

The  term  "played  In  stock"  Is  a  term  having  a  technical  meaning  in 
the  trade,  referring  to  a  play  produced  by  some  company  other  than  the 
owner  under  a  license,  upon  the  customary  commission  of  10  per  cent  of 
the  gross  receipts.  ., 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  §{  47,  49;  Dec. 
Dig.  «©=»50.] 

2.  Evidence  ^=>1S2 — ^Dogumentaby  Evidence— Admission  of  Copy — ^Predi- 

cates. 

A  letterpress  copy  of  defendant's  letter,  in  the  absence  of  proof  that 
It  was  mailed  by  any  office  boy  whose  duty  it  was  to  mail  it,  or  that  such 
was  the  defendant's  custom,  or  that  office  boys  actually  and  regularly  took 
letters  to  the  post  office  in  that  way,  waa  inadmissible  for  want  of  a 
sufficient  predicate. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |{  601-«(>4 ;  Dec. 
Dig.  «=»182.]  

^s»For  other  cases  tee  lame  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 
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3.  COPTRIOHTS  ^»73 — CONTBAOT  FOB  BOTALTIBS— MiSTAKB  OF  PaCT — BELIEF. 

Where  an  adapter's  contract  for  royalties  on  a  percentage  basis  was 
made  under  a  mistaken  assumption  that  30  per  cent  of  the  gross  receipts 
from  plays  played  in  stock  were  being  iMdd  to  the  author,  when  in  fact 
the  author's  rl^ts  had  been  purchased  by  the  defendant  for  a  small  sum, 
a  court  of  equity  would  give  the  adapter  some  relief,  whether  based  on 
a  mistake  of  fact  or  on  construction,  or  actual  fraud  on  part  of  defendant 
in  not  bringing  the  real  facts  to  his  attention. 

[Ed.  Note. — For  other  cases,  see  Cc^yrights,  Cent.  Dig.  {§  66,  71 ;  Dec. 
Dig.  <s=»73.] 

4.  Appeal  and  Erbob  ^=»232(2)— Exclusion  of  Evidence — Objection. 

In  such  case,  and  where  the  question  at  the  trial  as  to  the  admission 
of  the  copy  was  urged  purely  as  a  question  whether  enough  had  been  prov- 
en to  raise  an  inference  of  the  receipt  of  the  letter  by  the  plaintiff's  repre- 
sentative, the  defendant  could  not,  in  fairness,  take  a  new  position  on 
appeal  by  claiming  that  the  letter  was  nevertheless  competent  on  the 
question  of  his  intention  to  defraud,  which  was  the  fact  submitted  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  U  1430, 
1431;   Dec.  Dig.  <®=>232(2) ;   Trials,  Cent  Dig.  {  211.] 

6.  CoPYEioHTS  ^=s>50 — ^Bbeach  of  Contbact — ^Damages. 

In  an  action  to  recover  from  a  theatrical  company  for  royalties  re- 
ceived by  it  for  licensing  plays  adapted  by  plaintiff  to  be  played  in  stock, 
the  damages  would  be  the  agreed  percentage  of  the  proceeds  as  the  con- 
tract originally,  read,  without  any  deduction  for  an  amount  mistakenly 
assumed  to  have  been  first  paid  to  the  author. 

[Ed.  Note. — For  other  cases,  see  Copyrights,  Cent  Dig,  t|  47,  49;  Dec 
Dig,  «=»50.] 

0.  Copyrights  ^=»50— Contbact— Duty  to  Disclose  Facts. 

In  such  case,  and  where  the  modification  of  the  contract  by  an  agree- 
ment to  accept  50  per  cent,  after  deducting  the  payments  to  the  author, 
was  made  on  the  assumption  that  such  payment  was  being  made,  or  in 
Ignorance  of  the  fact  that  the  defendant  had  acquired  the  author's  rights 
for  a  small  sum,  it  was  the  defendant's  duty  to  disclose,  or  at  least  to 
truthfully  represent,  such  facts  as  were  stated  as  a  basis  of  the  modified 
contract. 

[Ed.  Note. — ^For  other  causes,  see  Copyrights,  Cent  Dig.  §|  47,  49;  Dec 
Dig.  ^=s>50J] 

Dowling,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  G.  Fitch,  continued  after  his  death  by  Alice  M. 
Fitch,  as  executrix  under  his  will,  against  the  Shubert  Theatrical  Com- 
pany. From  a  judgment  entered  upon  the  verdict  of  a  jury  for  up- 
wards of  $11,000,  the  amount  of  the  judgment  being  directed  by 
the  court,  defendant  appeals.    Judgment  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
BOWLING,  and  SMITH,  JJ. 

Charles  R  Tuttle,  of  New  York  City,  for  appellant. 
Melville  H.  Cane,  of  New  York  City,  for  respondent 

SMITH,  J.  [1]  The  plaintiff  as  executrix  of  William  G.  Fitch, 
deceased,  sues  to  recover  from  the  defendant  company  for  certain 
royalties  received  by  the  said  company  for  licensing  the  plays  "Girls" 
and  the  "Blue  Mouse"  to  be  played  in  stock.    The  term  "played  in 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  DlgesU  ft  Indexes 
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stock"  has  a  technical  meaning  in  the  trade,  and  refers  to  a  play 
produced  by  some  company  other  than  the  owner  under  a  license, 
upon  the  customary  compensation  of  10  per  cent,  of  the  gross  re- 
ceipts. These  two  plays  were  adaptations  of  two  German  plays  made 
by  William  Clyde  Fitch.  William  Clyde  Fitch  died  in  the  fall  of 
1909.  William  G.  Fitch  was  one  of  his  administrators,  and  upon  the 
settlement  of  his  accounts  became  the  owner  of  this  claim.  This  action 
was  originally  brought  by  William  G.  Fitch.  Thereafter  William  G. 
Fitch  died,  and  the  action  was  continued  by  Alice  M.  Fitch  as  execu- 
trix under  his  will.  Originally  the  right  to  the  English-speaking  pro- 
duction of  the  plays  was  purchased  by  the  defendant  from  the  German 
authors  under  a  contract  that  the  defendant  should  pay  30  per  cent. 
of  the  gross  receipts  derived  therefrom.  After  the  plays  were  re- 
written and  put  in  shape  by  Clyde  Fitch,  a  contract  was  made  be- 
tween him  and  the  defendant,  giving  the  rights  to  license  these  plays 
to  be  played  in  stock,  the  said  Clyde  Fitch  to  receive  SO  per  cent,  of 
the  income  therefrom.  This  provision  was  omitted  by  mistake  in  the 
contract  in  reference  to  the  play  called  "Girls."  In  1908,  before  the 
death  of  Clyde  Fitch,  the  defendant,  through  its  German  agent,  had 
purchased  the  rights  of  the  German  authors  to  this  royalty  for  the 
sum  of  $1,200.  After  this  contract  was  made  with-  Clyde  Fitch  pro- 
viding for  the  pajmient  of  50  per  cent.,  and  after  the  purchase  by 
the  defendant  of  the  rights  of  the  German  authors,  and  after  the 
death  of  Clyde  Fitch,  the  contract  was  modified  by  his  executrix  so 
as  to  provide  that  the  50  per  cent,  to  which  the  estate  of  Clyde  Fitch 
was  entitled  was  to  be  estimated  upon  the  net  proceeds,  first  deduct- 
ing the  30  per  cent  payable  to  the  German  authors.  This  modifica- 
tion is  claimed  to  have  been  induced  by  the  fraudulent  representation 
of  the  defendant  Shubert  to  the  effect  that  he  was  paying  the  German 
authors  30  per  cent,  of  the  gross  proceeds  from  the  plays  in  stock 
and  50  per  cent,  to  the  Clyde  Fitdh  estate,  and  therefore  was  only 
receiving  20  per  cent,  himself,  which  was  an  unfair  division  as  to 
the  defendant.  The  unfairness  of  this  seems  to  have  been  acquiesced 
in  by  the  estate  of  Clyde  Fitch,  and  the  contracts  were  therefore 
modified  as  before  stated,  upon  the  understanding,  however,  as  is 
claimed  by  the  plaintiff  in  this  action,  and  as  has  been  found  by  the 
jury,  that  the  defendant  was  at  that  time  still  paying  to  the  German 
authors  30  per  cent,  of  such  proceeds.  There  seems  to  be  abundant 
evidence  from  which  the  jury  could  have  found  that  such  misrepre- 
sentations were  made»  and  in  fact  no  question  is  made  that  the  ver- 
dict is  against  the  weight  of  evidence. 

[2]  The  main  question  raised  and  argued  upon  the  brief  is  to  the 
effect  that  a  certain  copy  of  a  letter  which  was  claimed  to  have  been 
written  by  Shubert  to  the  administrator  of  Clyde  Fitch  was  not  ad- 
mitted in  evidence.  The  modification  of  the  contract  was  contained 
principally  in  a  letter  written  by  Megrue,  one  of  the  administrators 
of  Clyde  Fitch,  upon  February  15,  1911,  and  that  letter  in  part  reads: 

"Of  all  moneys  so  received  the  royalties,  amounting  to  3  per  cent,  of  the 
gross  receipts  for  the  German  authors,  shall  first  be  deducted,  and  of  the 
sums  that  remain  there  shall  be  divided  equally  50  per  cent,  to  the  Shubert 
Theatrical  Company  and  50  per  cent  to  the  Clyde  Fitch  estate." 
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After  the  receipt  of  that  letter  I<ee  Shubert,  the  president  of  the 
defendant,  swears  that  he  called  in  the  administrator,  the  writer  of 
the  letter,  and  told  him  that  he  had  acquired  the  rights  of  the  Ger- 
man authors.  Megrue  upon  the  witness  stand  swears  that  Mr.  Shu- 
bert did  not  tell  him  that  he  had  bought  out  the  German  authors,  or 
compromised  with  them  in  any  way,  and  that  the  first  that  he  heard 
thereof  was  a  year  and  a  half  after  February,  1911,  when  Mr.  Ernst 
told  him,  and  that  he  then  spoke  to  Mr.  Shubert  about  it  casually,  as 
he  was  no  longer  an  executor  for  the  Clyde  Fitch  estate,  and  Shubert's 
answer  was:  "No,  Mr.  Amberg;  my  German  agent  owned  them." 
Shubert  swears  that  within  a  few  days  after  the  receipt  of  this  let- 
ter of  February  IS,  1911,  he  dictated  and  signed  a  letter  to  Megrue. 
After  having  called  upon  the  plaintiff  to  produce  that  letter,  and  upon 
the  assertion  that  no  such  letter  was  received,  the  defendant  oflfered 
a  letter  press  copy  of  such  a  letter,  which  the  trial  judge  refused  to 
receive,  and  this  ruling  is  claimed  to  have  been  such  error  as  to  call 
for  the  granting  of  a  new  trial.  In  this  letterpress  copy  of  this  letter 
it  is  stated  that  the  defendant  had  obtained  the  German  rights. 

While  there  is  considerable  proof  as  to  the  custom  of  dictating  let- 
ters to  a  stenographer  and  the  stenographer  thereafter  placing  them 
in  some  receptacle,  there  is  no  proof  that  it  was  mailed  by  any  office 
boy  whose  duty  it  was  to  take  these  letters  to  the  post  office,  or  that 
such  was  their  custom,  or  that  they  actually  took  letters  regularly  in 
this  way  to  the  post  office.  It  is  unnecessary  to  discuss  this  evidence, 
becausS  in  the  Gardam  Case,  198  N.  Y.  175,  91  N.  E.  371,  139  Am. 
St.  Rep.  806,  19  Ann.  Cas.  649,  it  was  held  that  evidence  much 
stronger  tfian  that  in  the  case  at  bar  was  insufficient  to  authorize  its 
introduction,  and  defendant's  counsel  upon  the  argument  concedes  that 
the  proof  alone  is  not  sufficient  within  this  authority.  The  claim  of 
the  defendant's  counsel,  however,  is  that  in  this  letter  of  February  15th 
Megrue  demanded  a  confirmatory  letter  from  Shubert,  and  thereafter 
and  upon  February  23d  Megrue  again  wrote  to  Shubert,  and  did  not 
repeat  the  demand  for  a  confirmatory  letter,  but  treated  the  matter 
of  the  royalties  as  settled  upon  the  basis  desired  by  Shubert.  The  in- 
ference is  sought  to  be  drawn  from  this  failure  to  repeat  the  demand 
in  the  letter  of  February  23d  that  the  confirmatory  letter,  a  copy  of 
which  is  sought  to  be  introduced,  had  been  in  fact  received  by  Megrue. 
The  mere  fact  of  failing  to  renew  the  request  for  a  confirmatory 
letter  cannot  be  deemed  such  an  admission  of  the  receipt  of  the  letter 
claimed  to  have  been  written  as  to  make  this  letter  competent  evidence. 

[3,  4]  The  further  claim  is  now  made  that,  although  this  letter  was 
never  received  by  Megrue  and  although  Megrue  had  no  notice,  never- 
theless, if  a  letter  was  in  fact  written  and  signed  with  the  intention 
that  it  should  be  sent,  it  was  evidence  upon  the  question  of  the  defend- 
ant's intention  to  defraud,  which  was  the  question  of  fact  submitted 
to  the  jury.  But  if  this  contract  was  made  by  the  representative  of 
the  Clyde  Fitch  estate  under  a  mistake  of  fact,  and  upon  the  assump- 
tion that  these  moneys  were  being  paid  to  the  German  authors,  when 
It  turns  out  that  these  rights  had  been  purchased  for  a  small  sum  by 
the  Shuberts,  a  court  of  equity  will  give  to  the  plaintiffs  some  l^al 
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relief,  whether  it  be  based  upon  a  mistake  of  fact  or  constructive  or 
actual  fraud  on  the  part  of  Shubert  in  not  bringing  to  the  knowledge 
of  Megrue  the  real  state  of  the  case.  Moreover,  the  question  was 
treated  at  the  trial  purely  as  a  question  whether  enough  had  been 
proven  to  raise  an  inference  of  the  receipt  of  the  letter  by  Megrue. 
It  was  not  there  suggested  that  the  letter  was  competent  for  any  pur- 
pose, in  case  it  were  written  and  not  received.  After  having  urged  its 
admission  on  that  ground  alone,  it  would  not  be  fair  to  the  trial  court, 
nor  to  the  plaintiff  upon  this  appeal,  to  take  a  new  position,  claiming 
the  letter  was  nevertheless  competent  for  a  purpose  which  did  not  oc- 
cur even  to  the  defendant's  counsel  at  the  time  the  letter  was  offered, 
or,  if  it  did  occur  to  him,  was  suppressed.  There  was  no  claim  then 
made  that  it  was  offered  for  any  other  purpose  than  to  show  knowl- 
edge in  Megrue  that  the  defendants  were  then  the  owners  of  the  Ger- 
man rights.  Our  conclusion  is  that  the  refusal  to  receive  the  letter 
in  evidence  was  therefore  not  error  for  which  a  new  trial  should  be 
granted. 

[5]  It  is  further  claimed  that  the  measure  of  damages  was  not 
proper.  The  damages  were  directed  by  the  court  to  give  to  the  plain- 
tiff 50  per  cent,  of  the  proceeds  as  the  contracts  originally  read,  with- 
out any  deduction  for  the  amounts  paid  to  the  German  authors.  That 
would  seem  to  us  to  be  clearly  the  proper  measure  of  damage,  and 
the  court  was  right  in  thus  assuming.  If  the  defendants  had  requested, 
the  court  might  have  allowed  the  defendants  one-half  of  the  moneys 
paid  for  these  German  rights,  but  that  was  not  asked  for  upon  the 
trial. 

[8]  It  is  further  objected  that  the  charge  of  the  court  was  too 
strongly  in  plaintiff's  favor.  The  court  was  evidently  strongly  im- 
pressed with  the  equity  of  the  plaintiffs  claim.  The  plaintiff  had 
surrendered  legal  rights  under  the  contracts,  and  consented  to  a 
modification  on  what  he  supposed  was  an  equitable  demand  of  the 
defendants.  This  was  apparently  brought  about  by  a  concealment  of 
the  facts,  and  by  a  demand  which  was  far  greater  than  what  was 
equitable,  due  to  a  misrepresentation  of  the  actual  obligation  resting 
upon  the  defendants  as  to  the  payment  of  these  royalties  to  the  Ger- 
man authors.  The  administrators  of  Clyde  Fitch  would  never  have 
consented  to  a  modification  of  this  agreement  by  which  the  defend- 
ant received  $10,000  more  than  its  right,  if  they  had  known  that  be- 
fore that  modification  was  made  the  defendant  had  for  $1,200  pur- 
chased all  of  the  rights  of  the  German  authors,  and  it  is  undoubtedly 
true  this  modification  was  made  in  ignorance  of  that  fact,  as  to  which 
there  was  a  duty  of  disclosure,  or  at  least  a  duty  to  represent  truth- 
fully such  facts  as  were  in  fact  stated. 

The  judgment  should  therefore  be  affirmed,  with  costs.  Order 
filed. 

CLARKE,  P.  J.,  and  McLAUGHUN,  J.,  concur. 

SCOTT,  J.  (concurring).  I  am  inclined  to  think  that  the  question 
as  to  the  mailing  and  receipt  of  the  letter,  Exhibit  B  for  identifica- 
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tion,  should  have  been  submitted  to  the  jury,  in  view  of  Mr.  Megrue's 
refusal  to  testify  positively  that  he  had  not  received  it.  But  I  do  not 
consider  the  question  important,  because,  as  I  read  the  modified  con- 
tract, the  judgment  in  favor  of  plaintiff  is  right  as  matter  of  law. 
It  might  have  been  argued  with  plausibility  that,  even  under  the  orig- 
inal contract,  it  was  intended  that  Fitch,  the  adapter,  and  defendant, 
the  owner  of  the  playing  rights,  were  to  share  equally  in  the  net  roy- 
alties which  defendant  might  realize  from  producing  the  play  "Blue 
Mouse"  in  stock.  The  purpose  of  the  amended  agreement  was  to 
make  this  construction  clear.  It  was  therefore  provided  that  the  roy- 
alties received  by  defendant  for  production  "in  stock"  should  be  di- 
vided equally  between  the  Fitch  estate  and  the  defendant,  after  there 
had  been  deducted  "the  royalties,  amounting  to  3  per  cent,  of  the 
gross  receipts  for  the  German  authors."  If  there  were  no  royalties 
to  be  paid  to  the  German  authors,  there  was  nothing  to  be  deducted 
from  the  gross  receipts.  As  matter  of  fact  there  were  nd  such  roy- 
alties to  be  paid,  because  they  had  been  commuted  and  released  by 
the  payment  of  a  lump  sum.  Thus,  under  the  strict  letter  of  the 
amended  contract,  the  Fitch  estate  is  entitled  to  what  it  has  recovered. 
The  provision  for  a  deduction  from  the  gross  receipts  looked  only 
to  the  future,  and  if  defendant  had  wished  to  be  reimbursed  for  one- 
half  of  the  payment  it  had  already  made  in  commutation  of  the  roy- 
alties, which  would  have  been  equitable,  it  should  have  so  provided 
in  the  amended  contract. 

I  am  therefore  of  opinion  that,  while  the  receipt  in  evidence  of  the 
letter  above  referred  to  might  have  relieved  defendant  of  the  imputa- 
tion of  intentional  concealment,  it  would  not  have  affected  the  plain- 
tiff's right  to  recover.    The  judgment  should  be  affirmed,  with  costs. 

Mclaughlin,  j.,  concurs. 

DOWLING,  J.  (dissenting).  I  believe  it  was  error  to  refuse  to  re- 
ceive in  evidence  the  letter  of  February  21,  1911,  in  view  of  the  fail- 
ure of  the  witness  Megrue  to  deny  its  receipt  by  him,  as  it  bore  strongly 
upon  the  question  of  whether  or  not  there  was  any  intention  to  de- 
ceive, misrepresent,  or  conceal  as  to  the  purchase  of  the  rights  of 
the  European  authors,  or  any  attempt  to  defraud.  Moreover,  upon 
all  the  evidence  in  the  case,  as  to  the  preparation  of  the  letter,  the 
whereabouts  of  the  carbon  copy,  the  failure  to  deny  its  receipt  and 
Megrue's  letter  of  February  23,  1911,  I  think  a  question  was  raised 
for  decision  by  the  jury  as  to  whether  or  not  said  letter  had  been  sent 
and  received. 

I  therefore  dissent  from  the  affirmance  of  the  judgment,  and  favor 
its  reversal  and  the  granting  of  a  new  trial. 
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(97  Misc.  Rep.  121) 

NATIONAL  BANK  OF  COMMERCE  OF  ROCHESTER  ▼.  CITY  OF 
WATER VLIET  et  aL 

(Supreme  Court,  Trial  Term,  Albany  CJounty.    October  20,  1916.) 

1.  CONTBACTS  ^=»232(4) — ^EXTRA.  WOBK — ^AUTHOBITT  OF  AbGHITSCT. 

When  a  contract  provides  that  no  extra  work  shall  be  allowed  unless 
a  written  order  therefor  shall  be  given  by  the  architect,  the  architect  can- 
not bind  the  owner  by  oral  order. 

[Ed.  Note.— For  other  cases,  see  Ccmtracts,  Cent  Dig.  U  1089-1091: 
Dec  Dig.  <d=>232(4).] 

2.  Municipal  Oobpobations  ^=5>3e(K7) — Impbovements— Contracts — ^Waiveb 

OF  Pbovisions. 

Though  a  contract  for  a  dty  sewer  system  provided  that  no  extra  work 
would  be  paid  for  or  allowed  unless  done  upon  the  written  order  of  the 
engineer,  and  that  all  bills  for  extra  work  must  be  submitted  on  the  1st 
of  the  month  following  the  completion  of  the  work  or  they  will  not  be 
allowed,  where  amounts  claimed  for  extras  were  recognized  from  time  to 
time  by  the  engineer  in  his  monthly  estimates  and  by  the  city  when  thus 
included  by  payment  thereof,  there  was  a  waiver  by  the  city  of  the  pro- 
visions of  the  contract  with  reference  to  extra  work. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
892%;  Dec  Dig.  «=>360(7).3 

3.  Municipal  Cobpobations  ^==>360(1) — Contbacts — ^Pebfobmance  of  Wobk — 

BXTBA  WOBK. 

Where  a  claim  is  made  for  additional  concrete,  the  contractors  con- 
tending that  the  excavation  had  to  be  enlarged  beyond  the  lines  shown  on 
the  drawing  of  the  city  engineer,  and  there  is  no  question  as  to  the  amount 
of  concrete  used  and  the  prices  fixed,  and  no  claim  of  negligence  on  the 
part  of  the  contractors  in  making  the  excavation,  excepting  unnecessarily 
heavy  charges  used  in  blasting,  allowance  should  be  made  therefor  in 
view  of  the  fact  that  it  was  in  fact  an  alteration  by  the  dty,  and  there 
being  no  proof  that  a  good  foundation  could  have  been  had  with  less  ex- 
cavation. 

[Ed.  Note. — For  other  cases,  see  Munldpal  Corporations,  Cent  Dig.  § 
892;    Dec  Dig.  «=>3^(1).] 

4.  Municipal  Cobpobations  ^=»300(3) — Contbacts — Pbbfobmancb  of  Woek — 

extba  wobk, 

A  claim  for  extra  work,  which  the  contract  or  specifications  did  not  con- 
template or  require,  but  which  was  insisted  on  by  the  dty,  will  be  al- 
lowed. 

[Ed.  Note. — For  other  cases,  see  Munldpal  Corporations,  Cent  Dig.  § 
892;    Dec  Dig.  <3=>360(3).] 

Action  by  the  National  Bank  of  Commerce  of  Rochester,  N.  Y., 
against  the  City  of  Watervliet  and  others.    Judgment  for  plaintiff. 

L)ain  Bros.,  of  Rochester  (William  F.  Lynn,  of  Rochester,  of  coun- 
sel), for  plaintiff. 

Albert  J.  Danahcr,  of  Watervliet  (William  V.  Cocke,  of  Albany, 
of  counsel),  for  defendant  City  of  Watervliet 

RUDD,  J.  This  action  is  brought  by  plaintiff  upon  an  assignment 
of  moneys  due  under  a  contract  between  Leary  &  Morrison  Company 
and  the  city  of  Watervliet  for  the  completion  of  what  is  known  as 

^=»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digeets  ft  Indexes 
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the  storm  sewer  system.  The  contract  was  completed  on  the  10th  of 
October,  1914.  The  city  then  admitted  an  indebtedness  to  the  con- 
tractors of  $14,681.01,  which  was  the  amount  of  the  final  estimate  as 
made  by  the  city  engineer.  The  plaintiff,  as  assignee  of  the  interest 
of  the  contracting  company  under  the  assignment,  claims  that  there 
was  then  due  upon  the  contract,  by  virtue  of  difference  in  measure- 
ments and  disputed  extras,  an  additional  sum  of  $1,177,20. 

After  issue  was  joined  in  this  action  a  stipulation  was  made,  which 
was  spread  upon  the  record,  under  which  the  city  paid  over  to  the 
plaintiff  here  the  amount  which  the  city  claimed  was  due,  namely,  the 
sum  of  $14,681.01,  reserving  all  rights  to  each  of  the  parties,  and 
the  litigation  proceeded.  The  issues  tried  were  confined  to  the  ques- 
tion of  interest  on  the  sum  paid  by  the  city  imder  the  final  estimate 
from  the  time  the  payment  was  due  down  to  the  day  when  it  was  paid 
and  the  items  which  are  alleged  to  be  due  to  the  contractors  under  the 
difference  in  measurements  and  disputed  extras,  which  last  named 
items  aggregate  $1,177.20. 

The  defendant  city  of  Watervliet  interposes  a  general  objection  to 
the  cause  of  action  which  is  covered  by  what  are  claimed  as  "extras" 
under  that  provision  of  the  contract  which  reads,  "No  extra  work 
will  be  paid  for  or  allowed  unless  the  same  is  done  upon  the  written 
order  of  the  engineer,"  and  the  further  provision,  "All  bills  for  extra 
work  must  be  submitted  on  the  1st  of  the  month  following  the  com- 
pletion of  the  same  or  same  will  not  be  allowed."  The  complaint  does 
not  allege  that  these  provisions  of  the  contract  were  complied  with, 
but  it  does  allege  that  they  "were,  by  mutual  agreement  and  custom 
of  the  parties,  duly  waived  and  canceled." 

[  1  ]  When  a  contract  provides  expressly  that  no  extra  work  would 
be  allowed  unless,  upon  an  itemized  statement  of  such  work,  a  written 
order  covering  the  same  shall  be  given  by  the  architect  in  charge, 
such  provision  is  binding  and  controlling;  the  architect  having  no 
authority  to  bind  the  owner  by  oral  orders  to  contractor,  for  the  reason 
that  the  contract  expressly  limits  the  authority  of  the  architect.  It 
has  been  well  said  that  an  agent  cannot  enlarge  his  own  powers  by 
waiving  the  limitations  thereon.  Langley  v.  Rouss,  185  N.  Y.  201, 
77  N.  E.  1168,  7  Ann.  Cas.  210. 

[2]  The  contention  here  is  that  the  principal  made  the  waiver,  the 
amounts  claimed  for  extras  were  recognized  from  time  to  time  by  the 
engineer  in  charge,  and  such  extras  were  by  the  engineer  included  in 
the  estimates  made  by  the  engineer  of  the  work  done  during  certain 
months  and  the  amounts  due  to  the  contractors  therefor,  and  these 
amounts,  which  were  actually  for  extra  work  done,  were  paid  for  by 
the  city.  No  bills  for  extra  work  were  as  a  matter  of  fact  rendered, 
but  items  for  extra  work  were  recognized  by  the  engineer  by  inclusion 
in  the  monthly  estimates  and  by  the  city  when  thus  included,  by  pay- 
ment thereof.  It  seems  entirely  fair  to  conclude  that  there  was  by 
the  city  a  waiver  of  the  provision  of  the  contract  with  reference  to 
the  rendering  of  bills  for  all  extra  work  claimed  to  have  been  done. 

We  will  therefore  consider  upon  their  merits  the  extras  here  claimed, 
looN.Y.s.— es 
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overruling  the  general  objection  thereto,  taken  by  the  defendant    The 
items  for  all  extra  work  claimed  aggregate  $1,177.20,  as  follows: 

Invert   item $  441.50 

Extra  concrete,  lower  dam 841.88 

Oiling  forms 393.82 

$1,177.20 

As  to  the  first  item,  $441.50,  amount  claimed  for  compensation  for 
excavation  because  of  what  plaintiff  claims  was  an  error  in  the  engi- 
neer's system  of  measuring:  The  determination  depends  upon  what 
is  intended  by  the  technical  expression  "invert  line."  The  court  can  • 
not  determine  from  the  evidence  what  was  really  intended,  and  fur- 
ther it  seems  to  be  reasonably  certain  that  plaintiff  has  not  presented 
evidence  of  sufficient  weight  to  be  controlling  and  thus  this  item 
claimed  is  not  allowed. 

[3]  The  next  item  is  for  additional  concrete  in  lower  dam,  due  as 
is  claimed  by  defendant  to  unnecessary  blasting;  the  plaintiff* contend- 
ing that  the  excavation  had  to  be  enlarged  beyond  the  lines  shown  on 
the  drawing  of  the  engineer  in  order  to  get  what  was  considered  a 
proper  foundation.  There  is  no  question  as  to  the  amount  of  con- 
crete used  and  the  price  is  fixed.  There  is  no  claim  of  negligence  on 
the  part  of  the  contractors  in  making  the  excavation,  except  possibly 
that  the  engineer  concluded  that  unnecessarily  heavy  charges  were 
used  in  the  blasting;  but,  considering  the  character  of  the  rock,  the 
fact  that  the  amount  of  concrete  for  which  charge  is  made  was  actu- 
ally used,  that  this  was  in  fact  but  an  alteration  by  the  city  of  the 
line  or  quantity  of  work,  and  the  absence  of  proof  that  a  good  founda- 
tion could  have  been  had  with  less  of  excavation,  the  city  should  pay 
this  item  of  $341.88. 

[4]  The  claim  for  oiling  forms  is  justified,  for  the  reason  that  the 
contract  or  specifications  did  not  contemplate  or  require  the  oiling  of 
wooden  forms.  The  defendant  attempted  to  show  that  good  engineer- 
ing required  it;  some  testimony  was  to  that  effect  and  some  that  it 
did  not.  The  contractors  were  not  required  to  do  what  the  contract 
did  not  call  upon  them  to  do,  and  inasmuch  as  the  defendant  insisted 
upon  their  oiling  all  wooden  forms,  the  city  having  the  benefit,  if  there 
was  any,  payment  should  be  made  for  the  reasonable  value  thereof, 
which  was  $393.82. 

The  amount  due  from  the  city  on  the  contract  was  payable  Novem- 
ber 10,  1914.  A  dispute  arose  because  of  the  claims  covered  by  the 
items  heretofore  mentioned,  and  under  a  stipulation  the  city  paid  what 
it  admitted  to  be  due  to  the  plaintiff  under  the  assignment,  namely, 
the  sum  of  $14,681.01,  leaving  for  determination  on  this  action  the 
items  of  extras  and  the  interest  claimed  on  $14,681.01  from  the  10th 
of  November,  1914,  to  the  date  of  payment  by  the  city  under  the  stip- 
ulation, the  18th  of  April,  1916.  The  plaintiff  is  entitled  to  interest 
on  $14,681.01  from  November  10,  1914,  when  it  was  payable,  and  also 
from  the  same  date  on  the  items  allowed  at  $341.88  and  $393.82. 

Judgment  may  be  entered  accordingly. 
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(174  App.  Dlv.  212) 

DOUGHTY  et  al.  7.  WESTON. 

(Supreme  Ckmrt,  Appellate  Division,  First  Department.     October  20,  1916.) 

1.  Assignments  fob  Benefit  of  Gbeditobs  <g=>295(l) — Bight  to  Contest — 

Form  of  Action. 

Where  an  assignment  for  the  benefit  of  creditors  becomes  effective,  so 
as  to  transfer  title  to  a  claim  to  the  assignee  or  committee,  and  where 
a  creditor  was  entitled  for  any  reason  to  attack  the  validity,  he  would 
have  to  seek  relief  in  another  form  than  in  an  action  in  aid  of  an  attach- 
ment against  the  assignor. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  {§  858,  855;  Dec.  Dig.  <8=»295(1).] 

2.  Assignments  fob  Benefit  of  Cbeditobs  ^=^44 — Conditions — ^Effect. 

Where  a  creditor  assigned  a  claim  to  an  assignee  or  committee  solely  in 
order  that  the  amount  realized  should  be  used  in  making  a  cash  payment 
suggested  in  its  proposition  to  its  creditors,  on  the  condition  that  the 
settlement  was  not  to  be  carried  out  or  the  payment  made  unless  all  the 
creditors  agreed  thereto,  the  assignment  was  never  effective,  where  not  so 
agreed  to. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors^ 
Cent  Dig.  it  173-197;   Dec.  Dig.  <S=»44.] 

3.  Assignments  fob  Benefit  of  Cbeditobs  ^S9l98 — Attaohmbnt— Indebted- 

ness TO  Debtob. 

In  such  case,  the  claim  purported  to  be  assigned  by  the  debtor  was 
subject  to  attachment  in  the  bands  of  the  assignee. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  §§  196,  594-601;   Dec.  Dig.  «=>193.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Richard  Doughty  and  Max  S.  Grifenhagcn,  as  sheriff, 
etc.,  against  the  Sicilian  Asphalt  Company,  in  which  Sidney  F.  Weston, 
as  chairman  of  the  committee  of  creditors  of  the  Felber  Engineering 
Works,  was  interpleaded.  From  a  determination  of  the  Appellate 
Term,  affirming  a  judgment  of  the  City  Court  in  favor  of  the  defend- 
ant, entered  upon  the  direction  of  a  verdict,  plaintiffs  appeal.  Deter- 
mination and  judgment  reversed,  and  new  trial  ordered. 

See,  also,  90  Misc.  Rep.  304,  152  N.  Y.  Supp.  1035;  156  N.  Y. 
Supp.  1120. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWLING,  and  SMITH,  JJ. 

Sidney  R.  Lash,  of  New  York  City,  for  appellants. 
Frederick  M.  Harris,  of  New  York  City,  for  respondent, 

SCOTT,  J.  The  action  is  brought  in  aid  of  an  attachment  which 
was  issued  in  an  action  by  the  plaintiff  Richard  Doughty  against  the 
Felber  Engineering  Works,  a  foreign  corporation.  The  attachment 
was  served  upon  the  Sicilian  Asphalt  Company,  a  debtor  of  the  said 
Felber  Engineering  Works,  and  this  action  was  originally  brought 
against  the  said  Asphalt  Company,  which  interpleaded  the  defendant, 
alleging  that  it  had  been  notified  by  said  defendant,  some  23  days  be- 
fore the  attachment  was  issued,  that  he  claimed  to  be  entitled  to  the 
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payment  of  the  stun  due  under  an  assignment  from  the  Felber  Engi- 
neering Works. 

[1]  The  question  in  the  case  is  whether  or  not  that  assignment  ever 
became  effective,  so  as  to  transfer  title  to  the  claim  to  said  defendant. 
If  it  did  become  effective,  and  the  plaintiff  Doughty  is  entitled  for 
any  reason  to  attack  its  validity,  he  must  seek  relief  in  another  form 
of  action.  Throop  Grain  Cleaner  Co.  v.  Smith,  110  N.  Y.  83,  17  N. 
E.  671;  Thurber  v.  Blanck,  SO  N.  Y.  80;  Doughty  v.  Weston,  90 
Misc.  Rep.  304,  152  N.  Y.  Supp.  1035.  If,  however,  as  plaintiff 
claims,  the  assignment,  although  executed,  never  became  effective,  so 
as  to  pass  title  to  defendant,  the  plaintiffs  may  recover  the  fund  in 
this  action. 

[2, 3]  It  appears  that  the  Felber  Engineering  Works  had  come  to  a 
point  where  it  was  unable  to  pay  its  creditors  in  cash.  It  does  not 
appear  that  it  was  actually  insolvent,  for  it  seems  to  have  had  property 
which  possessed  value,  but  was  not  readily  convertible  into  cash.  A 
meeting  of  its  creditors  was  called,  at  which  a  number  of  the  creditors, 
including  the  plaintiff  Doughty,  appeared,  and  a  committee  was  ap- 
pointed, consisting  of  defendant  and  two  others,  to  investigate  the  af- 
fairs of  the  company  and  to  submit  a  report  thereof  and  a  recom- 
mendation as  to  the  best  procedure  to  secure  paymeAt  in  full  of  all 
creditors  without  legal  proceedings.  Subsequently  the  Felber  Engi- 
neering Works  made  an  offer  to  its  creditors  by  which  it  proposed  to 
pay  25  per  cent,  of  its  indebtedness  in  cash  and  75  per  cent,  in  notes. 
For  the  payment  of  the  cash  it  relied  upon  collecting  the  amount  due 
from  the  Sicilian  Asphalt  Company.  The  acceptance  of  this  offer 
was  strongly  urged  by  defendant  and  his  committee,  and  a  large  pro- 
portion of  the  creditors,  but  never  all  of  them,  agreed  to  accept  it.  The 
assignment  of  the  claim  against  the  Sicilian  Asphalt  Company  was 
made,  in  writing,  to  defendant  in  his  capacity  as  chairman  of  the 
creditors'  committee,  and  was  a  voluntary  one,  resting  upon  no  con- 
sideration save  a  nominal  one.  The  defendant  makes  no  personal  claim 
to  the  fund,  except  as  chairman  of  the  creditors*  committee,  and  con- 
cededly  the  assignment  was  made  and  accepted  only  in  order  that  the 
Felber  Works'  offer  to  pay  25  per  cent,  in  cash  might  be  carried  out 
if  accepted  by  the  creditors. 

It  becomes  important,  therefore,  to  determine  the  conditions  upon 
which  the  assignment  was  made  and  accepted,  and  to  ascertain  wheth- 
er or  not  those  conditions  were  ever  complied  with.  It  is  well  settied 
that  in  case  of  an  assignment  or  other  instrument,  absolute  in  form 
and  actually  delivered,  which  is  executed  for  a  particular  purpose  and 
is  intended  to  become  effective  only  if  certain  conditions  are  fulfilled, 
an  inquiry  may  be  made  as  to  whether  or  not  the  conditions  ever  were 
fulfilled,  and  if  it  appears  that  they  were  not,  the  instrimient  will  be 
held  never  to  have  become  effective.  Holbrook  v.  Truesdell,  100  App. 
Div.  12,  90  N.  Y.  Supp.  911 ;  Smith  v.  Dotterweich,  200  N.  Y.  299, 
93  N.  E.  985,  33  L.  R.  A.  (N.  S.)  892;  Higgins  v.  Ridgway,  153  N. 
Y.  130,  47  N.  E.  32.  Concededly,  as  has  been  said,  the  assignment 
of  the  claim  to  defendant  was  made  solely  in  order  that  the  sum 
should  be  us^d  in  making  the  cash  payment  suggested  in  the  proposi- 
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tion  submitted  to  the  creditors,  and  there  is  ample  evidence  in  the 
case  to  justify  a  finding  that  it  was  the  understanding  of  the  defend- 
ant that  the  settlement  was  not  to  be  carried  out,  and  the  cash  pay- 
ment of  25  per  cent,  was  not  to  be  made  as  a  part  of  that  settlement, 
unless  all  the  creditors  agreed  thereto,  which  all  of  them  never  did. 
This  evidence  is  to  be  found  in  letters  signed  by  defendant  urging 
creditors  to  accept  the  proposed  settlement,  because  it  would  not  be- 
come effective  without  the  concurrence  of  all.  If  the  assignment  was 
made  upon  the  condition  referred  to,  which  was  never  fulfilled,  the 
consideration  for  the  assignment  failed,  and  it  never  became  effective 
to  divest  the  Felber  Engineering  Works  of  title  to  the  fund,  and  to  in- 
vest such  title  in  defendant,  and  the  claim  became  subject  to  attach- 
ment. 

The  determination  and  judgment  appealed  from  are  therefore  re- 
versed, and  a  new  trial  granted,  with  costs  in  all  courts  to  the  appel- 
lant to  abide  the  event    Settle  order  on  notice.    All  concur. 


STBWABT  y.  BBAVER  (two  cases). 
(Supreme  Ck)urt,  Appellate  Term,  First  Department.    October  25,  1916.) 

Stbebt  Railroads  ^=»08(7) — Cbossino  Accidknt — Gabs. 

A  traveler,  who  noticed  that  a  rapidly  approaching  car  was  about  30 
feet  from  her  when  she  was  about  7  feet  from  the  track,  is  guUty  of  con- 
tributory negligence,  barring  recovery  for  injuries  from  a  colUsion, 
where  she  proceeded  without  farther  obseryation  onto  the  track. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  C^nt  Dig.  §  207; 
Dec.  Dig.  «»96(7).] 

Appeal  from  City  Court  of  New  York,  Trial  Terra. 

Actions  by  Margaret  Stewart,  an  infant,  by  David  Stewart,  her 
guardian  ad  litem,  and  by  David  Stewart  against  John  Beaver,  as  re- 
ceiver of  the  Second  Avenue  Railroad  Company.  From  a  judgment  in 
favor  of  the  several  plaintiffs,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  October  term,  1916,  before  GUY,  BI JUR,  and  SHEARN,  JJ. 

Charles  E.  Chalmers,  of  New  York  City  (Charles  H.  Tuttle  and 
Harold  R.  Medina,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Fowler  &  Lesser,  of  New  York  City,  for  respondents. 

BIJUR,  J.  The  plaintiff's  cause  of  action  is  for  personal  mjuries 
received  from  a  trolley  car  operated  by  defendant  Plaintiff's  own 
testimony  is  that,  as  she  was  crossing  Second  avenue  proceeding  west, 
she  stepped  upon  the  northbound  track  when  defendant's  southbound 
car  was  26  feet  distant  from  her  and  approaching  rapidly.  At  this 
time  she  was  between  7  and  10  feet  from  the  southbound  track.  With- 
out further  attention  she  proceeded  on  her  way  and  was  struck  by 
the  car.    The  accident  was  so  manifestly  one  due  to  plaintiff's  contribu- 
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tory  negligence  that,  regardless  of  any  question'  as  to  defendant's  pos- 
sible freedom  from  negligence,  the  complaint  should  have  been  dis- 
missed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


WILDHACK  ▼.  CHELTENHAM  ADVERTISING  AGENCY,  Inc; 

(Supreme  Court,  Appellate  Tetm,  First  Department    October  26,  1916.) 

Evidence  ^=s>142(5) — ^Aotion  fob  Sebviobs — Evidence  of  Otheb  Compensa- 
tion. 

In  an  action  for  services  bb  an  artist  and  lUustrator,  wbere  the  only 
issue  was  the  value  of  such  services,  evidence  as  to  the  amount  received 
by  plaintiff  for  making  illustrations  for  other  parties  was  immaterial, 
because  raising  coUateral  issues  as  to  the  facts  and  circumstances  of  the 
other  employment 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  422 ;  Dec  Dig. 
<3=>142(5).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Robert  J.  Wildhack  against  the  Cheltenham  Advertising 
Agency,  Incorporated.  From  a  judgment  of  the  City  Court  in  favor 
of  plaintiff,  entered  upon  a  verdict  of  a  jury,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Rollins  &  Rollins,  of  New  York  City  (Laurence  M.  Bament  and 
Roswell  S.  Nichols,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Gregg  &  McGovem,  of  New  York  City  (John  T.  McGovem,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  services  rendered  to  defendant  as 
an  artist  and  illustrator.  The  only  issue  in  the  case  was  the  value  of 
plaintiff's  services. 

Over  appropriate  objection  and  exception  by  defendant's  counsel^ 
plaintiff  was  permitted  to  testify  to  the  amounts  received  by  him  for 
making  illustrations  for  other  parties  and  other  publications.  Indeed, 
as  this  evidence  was  offered  substantially  at  the  opening  of  the  entire 
case,  and  covered  a  number  of  items,  it  is  evident  that  it  was  intended 
by  plaintiff's  counsel  as  important  proof  in  support  of  plaintiff's  con- 
tention. It  is  elementary  that  such  evidence  is  immaterial  and  ob- 
noxious, also,  because  it  raises  collateral  issues,  namely,  as  to  the  facts 
and  circumstances  of  the  other  employments.  Jamieson  v.  Kings  Co. 
E.  R.  Co.,  147  N.  Y.  322,  41  N.  E.  693;  Ettlinger  v.  Weil,  184  N.  Y. 
179,  77  N.  E.  31,  and  the  many  cases  in  which  the  Jamieson  Case  is 
approved  and  elaborated. 

As  it  is  apparent  that  this  testimony  was  intended  to  and  did  have 
an  important  influence  with  the  jury,  the  judgment  must  be  reversed, 
and  new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All 
concur. 
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STR0MIN6EB  ▼.  HENGKEN  &  WILLENBROGK  CO.  et  al.  (two  caBeB). 
(Supreme  CJourt,  Appellate  Term,  Plret  Department.    October  25,  1916.) 

Nbglioencb  ^=>134(10) — Vebdict — ^Liabilities — Sufficienct  of  Evidence. 

In  an  action  against  a  coal  company  and  the  owner  of  a  house  for  in- 
jury from  a  coal  hole,  where  the  company  was  alleged  to  be  using  a  coal 
chute,  but  where  there  was  no  evidence  that  its  employ^  put  in  the  coal, 
except  that  it  came  from  Its  yard,  a  verdict  against  the  company  rested 
upon  probabilities  and  conjecture,  and  could  not  be  sustained. 

[Ed-  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  i  270;  Dec  Dig. 
<8»134(10).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Actions  by  Jack  Strominger  and  by  Sadie  Strominger  against  the 
Hencken  &  Willenbrock  Company,  impleaded  with  Sam  Rudow.  From 
a  judgment  entered  in  the  (Jity  Court  on  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  trial,  the  defendant  com- 
pany appeals.    Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (William  B.  Davis,  of  New 
York  City,  of  counsel),  for  appellant. 

Benjamin  Schaffer,  of  New  York  City  (Abraham  Rosenstein,  of  New 
York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  This  is  a  coalhole  case  in  which  the  plaintiff  has 
recovered  a  verdict  against  both  the  owner  of  the  house  and  the  coal 
company  alleged  to  have  been  using  the  coalhole  immediately  prior 
to  the  accident.  The  owner  has  not  appealed,  but  the  coal  company 
contends  that  the  men  who  were  putting  coal  into  the  cellar  were  not 
its  employes.  As  the  coal  that  was  being  put  into  the  cellar  came  from 
the  coal  company's  place  of  business,  slight  evidence  that  the  coal 
company's  employes  delivered  it  was  required.  Nevertheless,  some 
evidence  was  necessary  from  which  the  inference  could  legally  be 
drawn  that  defendant's  employes  put  in  coal.  There  is  no  such  evi- 
dence in  the  record.  No  witness  identified  the  men  who  put  in  the 
coal  or  described  the  wagon  that  brought  the  coal.  It  appears  that 
one  Lubauer,  an  independent  coal  dealer  who  bought  from  the  de- 
fendant coal  company  a  large  amount  of  coal  in  small  quantities  for 
tenants  in  tenement  houses  and  got  his  orders  through  janitors  and 
other  residents  of  tenement  houses  and  delivered  by  means  of  hired 
wagons,  had  a  desk  in  a  little  office  in  the  defendant  company's  yard. 
It  was  evidently  to  Lubauer  that  the  order  for  the  coal  in  question 
was  given.  Whether  Lubauer  took  the  order  as  the  defendant's  agent 
or  on  his  own  account  does  not  appear.  The  defendant  company  ac- 
conmiodated  other  small  dealers  as  it  did  Lubauer.  It  certainly  is 
just  as  probable  that  the  coal  was  delivered  by  Lubauer  as  that  it 
was  delivered  by  the  defendant  company.  The  verdict,  however,  can- 
not rest  upon  mere  probabilities  and  conjecture.  There  is  no  evidence 
on  this  head  except  that  the  coal  came  from  the  defendant  company's 
yard. 
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It  may  not  be  inferred  from  this  that  the  coal  was  delivered  by 
the  defendant  company. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


BBOMBERG  ▼.  BOTHKOWITZ  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    October  25,  1918.) 

Appeal  and  Ebbob  ^=s>1015(8H-B£Vebsal. 

Au  order  granting  new  trial  on  the  grounds  that  the  verdict  was  against 
the  weight  of  evidence,  and  evinced  passion  and  prejudice,  evoked,  In  the 
opinion  of  the  Justice,  by  subtle  appeal  to  radal  prejudice,  while  not 
proper  on  the  last  ground  alone,  that  being  a  mere  suspicion,  wm  be 
affirmed  It  the  evidence  sustains  the  first  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  ZQGO- 
3866;    Dec.  Dig.  <&=9l015(3).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Sarah  Bromberg  against  Israel  Rothkowitz  and  another. 
From  an  order  granting  new  trial  after  verdict  in  their  favor,  defend- 
ants appeal,    Afiirmed. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (Edward  J.  Redington,  of 
New  York  City,  of  counsel),  for  appellants. 

Samuel  C.  David,  of  New  York  City  (Arthur  Hutter,  of  New  York 
City,  of  counsel),  for  respondent. 

SHEARN,  J.  The  central  question  litigated  in  this  case  wad  wheth- 
er a  light  was  burning  in  the  tenement  hallway  where  the  plaintiflf 
fell  downstairs.  The  plaintiff  and  her  cousin  testified  that  there  was 
no  light,  and  the  janitress,  who  had  been  employed  at  the  premises 
for  30  years,  testified  that  she  lighted  up  every  night  in  the  month 
in  question  earlier  than  the  hour  when  the  accident  occurred.  The 
janitress,  however,  was  confronted  with  an  affidavit  that  she  had 
signed  for  plaintiff's  attorneys,  stating  that  she  was  not  at  the  premises 
on  the  night  of  the  accident  and  consequently  did  not  know  whether 
the  lights  were  burning  or  not.  The  janitress  was  an  illiterate  woman, 
and  the  affidavit  had  to  be  read  to  her.  On  the  trial  she  denied  hav- 
ing made  the  statements  set  forth  therein.  The  learned  trial  justice 
set  the  verdict  aside  because  he  regarded  it  as  overwhelmingly  against 
the  weight  of  the  evidence.  The  court  also  stated,  and  it  is  recited 
as  one  of  the  grounds  for  setting  aside  the  verdict,  that  the  verdict  was 
due  to  passion  and  prejudice,  aroused,  in  the  opinion  of  the  trial  jus- 
tice, by  a  subtle  appeal  to  racial  prejudices  of  the  jury.  If  the  order 
had  to  stand  upon  the  latter  ground  alone,  it  would  be  our  duty  to  re- 
verse it.  The  summations  of  counsel  are  not  printed,  and  tfiere  is 
nothing  to  indicate  how  the  court  knew  that  an  alleged  racial  appeal 
of  counsel  received  more  consideration  in  the  deliberations  of  the  jury 
than  did  the  testimony.    The  court's  intuition  may  have  been  correct, 
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but  judicial  action  must  be  founded  upon  something  more  substantial. 
But  as  the  order  was  also  based  upon  the  verdict  being  against  the 
weight  of  the  evidence,  and  as  the  court  was  clearly  warranted  in  so 
holding,  the  order  should  be  affirmed,  with  costs. 
Order  affirmed,  with  costs.    All  concur. 


SCHWARTZ  ▼.  NEW  YORK  RYS.  00. 
(Supreme  Court,  Appellate  Term,  First  Department    October  25,  1916.) 

1.  Appeal  and  Bbbob  ^=»1004(1)— Revixw— Vsbdict. 

Willie  in  court  cases  tlie  assessment  of  damages  Is  peculiarly  a  question 
for  the  Jury  and  will  not  ordinarily  be  disturbed  on  appeal,  nevertheless 
a  yerdict  for  purely  nominal  damages,  in  a  passenger's  action  for  the 
assault  of  the  conductor  upon  him,  will,  where  the  passenger  showed  the 
Infliction  of  considerable  injuries  necessitating  the  expenditure  of  more 
than  $10  for  medical  services,  be  reversed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3944, 
8946;   Dec.  Dig.  <3=5>10O4(l).] 

2.  Cabbiebs  ^=»319(1) — Oabbiagb  of  Passeivoebs — Oonduotob. 

That  a  passenger  on  a  street  car  was  the  aggressor  in  an  altercation 
over  his  right  to  a  transfer  does  not  Justify  the  conductor  in  assaulting 
him,  and,  where  the  conductor  so  assaulted  him,  substantial  damages 
should  be  imposed. 

[Ed.  Note.*-For  other  cases,  see  Carriers,  Cent  Dig.  {  1340;  Dec  Dig. 
«=»319(1).] 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Joe  Schwartz  against  the  New  York  Railways  Company. 
From  a  judgment  for  plaintiflF  for  $1.00,  and  an  order  denying  a  mo- 
tion to  set  aside  the  verdict  as  inadequate,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

John  D.  Nussbaum,  of  New  York  City  (Henry  Lieb,  of  New  York 
City,  of  counsel),  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (B,  H.  Ames  and  Fred- 
erick Allis,  both  of  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  [1,  2]  An  appellate  tribunal  should  be  very  sparing 
in  the  exercise  of  its  power  to  interfere  with  the  awards  of  damages 
by  juries  in  tort  cases,  where  the  assessment  of  damages  is  peculiarly 
the  province  of  the  jury.  The  case  at  bar,  however,  falls  within  recog- 
nized exceptions  to  this  rule.  The  jury's  verdict,  which  is  well  sup- 
ported by  the  evidence,  establishes  that  the  plaintiff  was  assaulted  by 
a  conductor  of  the  defendant  railway.  While  a  passenger  on  one 
of  defendant's  cars,  and  after  he  had  paid  his  fare,  plaintiff  was  vio- 
lently struck  in  the  face  and  one  of  his  teeth  was  knocked  out  of 
place  so  that  it  had  to  be  removed.  In  ^addition  to  the  indignity  and 
humiliation  of  the  attack,  plaintiff  had /to  pay  a  dentist  bill  of  about 
$10  and  lost  nine  or  ten  days  of  work.^  It  may  be  true  that  the  plain- 
tiff was  the  aggressor  in  the  altercation  that  led  to  blows,  and  that 
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the  jury  so  believed,  although,  considering  the  disproportion  in  the 
size  of  the  plaintiff  and  the  car  conductor,  it  seems  doubtful  that 
plaintiff  would  have  made  a  physical  attack  upon  the  latter  simply  be* 
cause  a  transfer  was  refused.  But,  if  the  plaintiff  was  the  aggressor 
in  the  altercation,  that  afforded  the  car  conductor  no  justification  what- 
ever for  striking  the  plaintiff  a  violent  blow  in  the  face.  Such  miscon- 
duct by  one  in  charge  of  a  public  conveyance  is  so  gross  and  inexcus- 
able as  to  require  the  imposition  of  substantial  damages. 

Judgment  and  order  appealed  from  are  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    AH  concur. 


POOLE  v.  PADDEUIi. 
(Supreme  Ck>urt,  Appellate  Term,  First  Department.    October  25,  1916.) 

1.  Municipal  Cobporations  ^=»808(3),  817(1) — ^Defects  in  Sidewalks — Coal- 

holes— ^Pbesumptions. 

Wlicre  a  sidewalk  coalhole  existed  for  24  years,  it  must  be  presumed 
to  have  been  licensed  by  the  dty,  and  its  mere  existence  does  not  con- 
stitute a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §f 
1684, 1725 ;  Dec.  Dig.  <®=»808(3).  817(1).] 

2.  Municipal  Cobpobations  ^=»808(9) — Dsfbots  in  Sidewalks — Coalholes 

— Notice  op  Defects. 

If  a  sidewalk  coalhole,  constructed  with  consent  of  the  municipality,  is 
safely  built  and  maintained,  any  Interruption  of  its  safe  condition,  unless 
caused  by  the  person  in  control  of  the  premises,  or  directly  brought  to  his 
attention,  must  have  existed  for  a  time  sufficient  to  charge  him  with 
notice  before  he  can  be  held  liable  for  its  nonrepair,  whether  technically 
in  nuisance  or  merely  for  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1693;  Dec.  Dig.  <8=s>808(»).l 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Amelia  Poole  against  Timothy  F.  Paddell.    Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  granted. 
Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

William  Butler,  of  New  York  City  (R.  Waldo  MacKewan,  of  New 
York  City,  of  counsel),  for  appellant. 

Rosenblatt  &  Tachna,  of  New  York  City  (Max  Tachna,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  facts  in  this  case  are,  in  substance,  that  plaintiff, 
while  walking,  at  about  noon,  along  tlie  southerly  sidewalk  of  West 
Thirty-First  street,  in  front  of  premises  controlled  by  the  defendant, 
stepped  upon  a  coalhole  cover,  one-quarter  of  which  was  broken  off 
entirely  and  missing.  From  this  cause  she  received  personal  injuries 
for  which  recovery  has  been  had. 

[  1 1  Defendant  proved,  without  contradiction,  that  the  coalhole  had 
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existed  for  over  24  years,  and  it  must  be  presumed,  therefore,  to 
have  been  licensed  by  the  city.  Jennings  v.  Van  Schaick,  108  N.  Y. 
530,  15  N.  E.  424,  2  Am.  St.  Rep.  459.  Consequently  its  mere  ex- 
istence did  not  constitute  a  nuisance.  No  question  was  raised  as  to 
its  original  proper  construction.  There  remains,  therefore,  only  the 
question  of  its  safe  and  appropriate  maintenance.  The  sole  direct 
evidence  on  this  point  is  that  of  a  bootblack  (who  maintained  a  stand 
in  front  of  the  premises)  to  the  effect  that  at  6  o'clock  in  the  morning 
the  cover  was  in  perfect  condition.  At  half  past  7  he  noticed  that  it 
was  broken  and  covered  it  with  a  box.  He  did  not  notify  the  defend- 
ant His  only  duty  to  the  defendant  seems  to  have  been  to  sweep 
the  sidewalk.  He  was  engaged  in  business  for  himself,  and  was  not 
an  employe  of  the  defendant. 

[2]  While  it  might  be  said  that  a  question  was  presented  for  the 
jury  whether  the  lapse  of  time  between  half  past  7  in  the  morning 
and  noon  or  1  o'clock  was  not  a  sufficient  time  to  warrant  the  infer- 
ence of  constructive  notice  to  defendant  of  the  defective  condition  of 
the  cover,  this  point  can  hardly  be  urged  here.  The  only  testimony 
which  even  inferentially  questions  the  accuracy  of  the  bootblack's  tes- 
timony is  the  evidence  of  the  plaintiff  that  the  broken  part  of  the  coal- 
hole was  "very  rusty  and  ragged,"  from  which  it  might  be  inferred 
that  it  had  existed  for  some  length  of  time  in  its  broken  .condition. 
This  point,  however,  is  not  even  mentioned  by  respondent's  counsel, 
and  I  take  it  that  the  case  was  submitted  to  the  jury  substantially  as 
one  in  which  there  was  no  conflict  of  evidence.  I  have  referred  to  this 
testimony  of  the  plaintiff  only  as  an  item  which  might  lend  support  to 
the  action  of  the  learned  trial  judge  in  refusing  to  dismiss  the  com- 
plaint at  the  close  of  plaintiff's  case.  But,  after  the  learned  court  had 
charged  the  jury,  counsel  for  defendant  asked  that  the  jury  be  fur- 
ther instructed  "that  before  the  plaintiff  can  recover  she  must  show 
notice  either  actual  or  constructive,"  which  request  was  refused.     \ 

It  is  quite  evident  that,  if  an  obstruction  in  a  sidewalk  like  a  coal-  )  \ 
hole  has  been  constructed  and  maintained  with  tiie  consent  of  the  . 
municipal  authorities,  and  safely  built  and  maintained  from  the  be- 
ginning, any  interruption  of  its  safe  condition,  unless  caused  by  the 
person  in  control  of  the  premises  himself,  or  directly  brought  to  his 
attention,  must  have  existed  for  a  time  sufficient  to  charge  him  with 
notice  before  he  can  be  held  liable  for  its  nonrepair.  That  is  equally 
true,  whether  it  be  sought  to  hold  him  technically  in  nuisance  or  mere- 
ly for  negligence.  See  Babbage  v.  Powers,  130  N.  Y.  281,  29  N.  E. 
132,  14  L.  R.  A.  398;  Hartman  v.  Lowenstein,  90  Misc.  Rep.  686,  154 
N.  Y.  Supp.  205. 

In  view  of  the  refusal  of  the  judge  below  to  charge  as  requested 
by  the  defendant,  which  alone  requires  reversal,  other  errors  in  the 
charge  need  not  be  discussed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 
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WEINBERG  ▼.  ALTMAN  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    October  25,  1916.) 

Evidence  «=»265(17) — ^Admission  of  Pabtnbb — Conclusiveness. 

In  an  action  for  commissions  against  a  partnership  by  the  brother  of 
a  partner,  such  partner's  admission,  embodied  in  his  testimony,  that 
plaintiff's  contract  was  that  he  should  receive  commissions  on  all  busi- 
ness which  he  solicited  or  which  came  in  through  his  recommendation, 
was  not  conclusive  against  the  other  partner,  who  denied  such  contract; 
but  such  partner  was  entitled  to  go  to  the  Jury  on  the  issue  as  to  what 
the  contract  was. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i  1049;  Dec.  Dig. 
<8=s>265(17).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Weinberg  against  Isaac  Altman,  impleaded  with 
Jacob  Weinberg.  From  a  judgment  for  plaintiff,  defendant  Altman 
appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and 
SHEARN,  JJ. 

Joseph  A.  Arnold,  of  New  York  City,  for  appellant. 
Feltenstein  &  Rosenstein,  of  New  York  City  (Abraham  Rosenstein, 
of  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  Plaintiff  sues  for  commissions  pursuant  to  an  al- 
leged contract  with  the  defendant  partnership,  whereby,  according" 
to  his  testimony,  it  was  agreed  that  he  should  receive  5  per  cent,  on 
all  business  which  he  solicited  or  which  came  in  through  recommen- 
dation to  him.  The  defendant  Jacob  Weinberg,  plaintiff's  brother, 
corroborated  plaintiff  as  to  the  terms  of  the  contract.  The  defendant 
Altman,  who  alone  answered,  testified  that  the  contract  was  that  his 
firm  agreed  to  pay  the  plaintiff  5  per  cent,  commissions  on  all  orders 
brought  in  by  him.  There  was  a  sharp  difference  between  these  two 
arrangements.  According  to  the  one  testified  to  by  defendant  Alt- 
man,  plaintiff  was  only  entitled  to  commissions  on  business  that  he 
actually  procured,  while,  according  to  the  plaintiff's  version,  he  was 
entitled  to  commissions  on  all  business  of  defendants  done  with  any 
customers  on  whom  the  plaintiff  had  ever  called,  regardless  of 
whether  plaintiff's  call  was  instrumental  in  bringing  in  the  business. 
For  example,  defendants  distributed  samples  widely  among  possible 
customers.  If  plaintiff  called  on  a  firm  and  solicited  business  un- 
successfully, and  that  firm  later  on,  having  received  samples  from 
defendant's  firm,  sent  without  any  suggestion  of  the  plaintiff,  de- 
cided to  make  a  purchase,  plaintiff  was  entitled  to  a  commission  under 
his  version  of  the  contract;  whereas,  he  was  entitled  to  nothing,  un- 
der the  version  of  the  defendant  Altman,  because  he  had  not  brought 
in  the  business.  The  difference  between  the  results  of  the  two  ar- 
rangements might  be  very  important. 

The  defendant  asked  to  go  to  the  jury  upon  which  contract  was  in 
fact  made.    This  was  denied  upon  the  theory  that  the  defendant  Alt- 
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man  was  absolutely  concluded  on  this  issue  because  of  the  testimony 
of  his  partner,  who  was  plaintiff's  brother.  The  admission  of  the  de- 
fendant's partner  carried  strong  probative  force  against  the  defendant, 
but  it  was  not  conclusive.  The  law  does  not  recognize,  for  the  re- 
covery of  a  judgment,  a  partnership  as  an  entity,  or  .the  right  of 
one  partner  to  represent  all  the  partners.  Liebert  v.  Reiss,  160  N.  Y. 
Supp.  535.  The  defendant  was  entitled  to  go  to  the  jury  on  the  is- 
sue presented  by  the  conflicting  testimony  as  to  what  contract  was 
actually  made. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


(97  Misc.  Rep.  19) 

ZAHLER  y.  MANN  et  aL 

(Supreme  Ckmrt,  AppeUate  Term,  First  Department    October  25,  1016.) 

1.  Master  and  Servant  ^=>30(3) — Contract  fob  Services — Satisfaction. 

Under  a  contract  of  employment  providing  that  the  plaintiff's  services 
should  be  to  the  entire  satisfaction  of  the  defendant,  the  defendant  was 
the  sole  judge  of  whether  he  had  reason  to  be  dissatisfied,  and  the  jury 
had  no  right  to  speculate  as  to  whether  he  ought  to  have  been  satisfied. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |  32; 
Dec  Dig.  «=»30(3).] 

2.  Master  and  Servant  «=»43  —  Contract  for  Services  —  Satisfaction — 

Question  for  Jury. 

Under  a  contract  of  employment  providing  that  the  plaintiff's  services 
should  be  to  the  entire  satisfaction  of  the  defendant,  whether  the  defend- 
ant was  in  fact  dissatisfied,  and  whether  the  plaintlfTs  dismissal  was  in 
good  faith,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  57, 
58;   Dec.  Dig.  «=s>43.] 

8.  Master  and    Servant   ^=»40(2) — CJontract   for   Services — Satisfaction 

•-*£}VIDBNOX. 

Under  a  contract  of  employment  providing  that  the  plaintilTs  services 
should  be  to  defendant's  entire  satisfaction,  what  was  said  at  the  time 
of  his  discharge  might  be  considered,  and  given  due  weight. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |  48; 
Dec.  Dig.  «=»40(2).] 

4.  Apfeal  and  Error  ^=s>1067— Harmless  Error— Instruction. 

Under  a  contract  of  employment  providing  that  the  plaintiff's  services 
should  be  to  the  defendant's  entire  satisfaction,  where  the  issue  was 
whether  the  cause  assigned  for  the  discharge  was  real  or  assumed.  It 
was  reversible  error  to  refuse  plaintiff's  request  to  charge  that  defendant 
could  not  discharge  him  for  ulterior  reasons  and  arbitrarily  say  that  he 
was  not  satisfied  with  his  services,  where  the  court  had  charged  that  de- 
fendant had  the  arbitrary  right  to  discharge  plaintiff  when  dissatisfied 
with  his  services,  and  that  any  ulterior  motive  on  his  part  was  unim- 
portant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  |  4229; 
Dec  Dig.  €=>1067;  Trial,  Cent  Dig.  §  475.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Jacob  Zahler  against  Saul  W.  Mann  and  another.    From 
a  judgment  of  the  City  Court  in  favor  of  defendants,  entered  on  the 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


GooQle 


1086  100  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

verdict  of  a  jury,  and  from  an  order  den3ring  a  motion  for  a  new 
trial,  plaintiff  appeals.  Judgment  and  order  reversed,  and  new  trial 
ordered. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and 
SHEARN,  JJ. 

Jacob  Manheim,  of  New  York  City,  for  appellant. 
Harry  A.  Gordon,  of  New  York  City,  for  respondents, 

SHEARN,  J.  The  contract  of  employment  provided  that  plaintiff's 
services  should  be  to  the  entire  satisfaction  of  defendants.  Plaintiff 
continued  in  defendants'  employment  for  a  period  of  about  three 
months  when  he  was  discharged.  ▼  Plaintiff  claimed  that  when  he  was 
discharged  he  was  told  that  his  work  was  satisfactory,  but  that  he 
was  discharged  because  of  business  conditions.  This  was  denied  by 
the  defendants,  who  claimed  that  they  discharged  the  plaintiff  be- 
cause his  work  was  unsatisfactory,  and  so  informed  him.  Respond- 
ents' counsel  states  in  his  brief  that  "the  sole  issue  in  the  case  at  bar 
was  as  to  what  was  said  at  the  time  of  the  discharge."  This  is  a 
wholly  erroneous  conception  of  the  issue  in  such  a  case. 

[1-3]  What  is  said  at  the  time  of  the  discharge  may,  of  course,  be 
considered  and  given  due  weight;  but  the  issue  generally  is  in  such 
a  case,  and  clearly  was  in  this  case,  whether  the  dissatisfaction  was 
genuine  or  assumed.  The  employer  is  the  sole  judge  of  whether  he 
has  reason  to  be  dissatisfied,  and  the  jury  have  no  right  to  speculate 
as  to  whether  he  ought  to  have  been  satisfied;  but  the  question 
whether  the  employer  was'  in  fact  dissatisfied  and  the  dismissal  was 
in  good  faith  is  a  question  of  fact  for  the  jury)(  Diamond  v.  Men- 
delsohn, 156  App.  Div.  636,  141  N.  Y.  Supp.  775;  Summers  v.  Col- 
ver,  38  App.  Div.  553,  56  N.  Y.  Supp.  624.  The  case  of  Waldt  v. 
Goodwin  Mfg.  Co.,  165  App.  Div.  244,  150  N.  Y.  Supp.  831,  is  not 
at  all  to  the  contrary,  as  is  urged  in  behalf  of  the  respondent.  The 
refusal  of  the  court  in  that  case  to  charge  "that  if  the  jury  find  that 
the  dissatisfaction  of  the  defendant  was  assumed,  and  not  real,  and 
made  for  the  purpose  of  reducing  expenses,  or  any  other  cause 
than  that  of  dissatisfaction,  that  they  may  find  for  the  plaintiff,"  was 
because,  as  the  opinion  clearly  indicates,  that  "uncontradicted  evi- 
dence showed  that  the  plaintiff  \^s  discharged  because  defendant 
was  dissatisfied  with  his  services." 

[4]  In  the  case  at  bar,  the  learned  trial  justice,  after  charging  that 
"the  defendants  had  the  arbitrary  right,  whenever  they  were  dissat- 
isfied with  the  services  of  the  plaintiff,  to  forthwith  discharge  him,"  and 
that  the  defendants  were  the  sole  judges  as  to  whether  they  were  dis- 
satisfied, charged: 

"In  view  of  defendants'  right  to  discharge  the  plaintiff  In  the  exercise  of 
the  defendants*  discretion,  it  is  unimportant  to  consider  the  question  wheth* 
er  defendants  were  actuated  by  some  ulterior  motive.'* 

The  court  then  expressly  refused  to  charge  at  the  request  of  plain- 
tiff's counsel: 
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'I  ask  your  honor  to  charge  that  the  defendants  cannot  dlschiirge  plaintiff 
for  other  ulterior  reasons,  and  arbitrarily  say  that  they  were  not  satisfied 
with  his  services." 

This  refusal  was  directly  contrary  to  the  rule  laid  down  in  Svun- 
mers  v.  Colver,  supra,  where  the  court  said: 

"He  cannot  discharge  the  plaintiff  for  the  purpose  of  reducing  expenses, 
and  arbitrarily  say  that  he  was  not  satisfied  with  the  artistic  and  financial 
management  of  defendant's  press  room  by  the  plaintiff.  The  dissatisfaction 
must  be  real,  and  It  must  be  sufiident  to  Justify  the  dismissal  of  the  plaintiff.'' 

Where  the  discharge  is  in  fact  because  of  dissatisfaction,  and  this 
is  undisputed,  as  was  the  case  in  Diamond  v.  Mendelsohn,  supra,  any 
ulterior  reason  for  the  discharge  is,  of  course,  unimportant  and  ir- 
relevant. Where,  however,  the  issue  is  whether  the  cause  assigned 
for  the  dismissal  was  real  or  assumed,  it  was  error  to  reftfse  plain- 
tiff's request  to  charge  that  the  defendants  could  not  discharge  the 
plaintiff  "for  other  ulterior  reasons,  and  arbitrarily  say  that  they 
were  not  satisfied  with  his  services."  Taken  with  the  tenor  of  the 
charge,  as  indicated  by  the  foregoing  excerpts,  this  refusal  to  charge 
must  have  been  prejudicial,  for  the  jury  would  be  quite  likely  to  fall 
into  the  same  error  with  regard  to  the  issue  that  is  exhibited  in  the 
respondents'  brief,  namely,  Siat  it  depended  upon  which  version  was 
true  as  to  what  was  actually  said  at  the  time  plaintiff  was  discharged. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  is  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


HARRIS  et  aL   v.  MOKTEN  &  CO. 
(Supreme  Ck>urt,  Appellate  Term,  First  Department    October  25,  1916.) 

Evidence  ^=>271(19)— Self-Sebving  Declarations— Lbttebs. 

In  a  broker's  action  for  commissions  for  having  procured  an  assignee 
of  a  lease  of  premises  occupied  by  the  defendant,  the  plaintiffs'  letters  ad- 
dressed to  the  defendant  and  to  the  new  lessee,  containing  self-serving 
declarations  as  to  plaintiffs'  rights  In  the  premises,  that  they  were  the 
sole  authorized  brokers,  and  as  to  their  recogpoltion  by  the  defendant  as 
such,  were  Inadmissible. 

[Ed.  Note.— For  other  cases,  see  Eyld^ce»  Cent  Dig.  SI  1097-1099; 
Dec.  Dig.  €=»271(19).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Duncan  G.  Harris  and  C.  Wheaton  Vaughan,  copartners, 
etc.,  against  Morten  &  Company.  From  a  judgment  of  the  City  Court 
of  the  City  of  New  York  in  favor  of  plaintiffs  entered  upon  the  ver- 
dict of  a  jury,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Townley,  Foster  &  Chambers  (Alfred  H.  Townley,  of  New  York 
City,  of  counsel),  for  appellant 

Carter,  Ledyard  &  Milburn,  of  New  York  City  (Edwin  De  T.  Bech- 
tel,  of  New  York  City,  of  counsel),  for  respondents. 

^=:»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Kejr-N umbered  Digests  it  Indexes 
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BIJUR,  J.  Plaintiffs  sued  for  commissions  for  having  procured  a 
tenant — ^that  is,  an  assignee  of  a  lease— of  premises  previously  oc- 
cupied by  the  defendant. 

It  is  not  necessary  to  consider  other  points  raised  on  this  appeal, 
because  it  is  manifest  that  the  verdict  must  be  set  aside  because  of 
the  admission  of  improper  testimony  oflfered  and  urged  by  the  plain- 
tiff. This  consists  of  three  letters,  two  addressed  to  the  defendant  or 
its  president  and  one  to  the  new  lessee,  during  the  course  of  the  negoti- 
ations for  the  new  lease,  which  are  replete  witti  self-serving  declarations 
made  by  the  plaintiffs  as  to  their  rights  in  the  premises,  their  being  the 
sole  brokers  authorized,  their  recognition  by  the  defendant  as  sucl:\,  etc 

It  scarcely  needs  the  citation  of  authority  to  justify  the  reversal 
of  this  judgment  on  that  ground,  but  the  leading  case  of  Bank  of 
British  North  America  v.  Delafield,  126  N.  Y.  410,  27  N.  E.  797,  is 
in  point.  Indeed,  respondent  emphasizes  the  impropriety  of  the  in- 
troduction of  this  proof  by  saying  of  the  letters :  "They  were  sim- 
ply of  historical  and  circumstantial  value  in  the  case."  That  is  true 
to  the  extent  that  they  were  in  no  wise  binding  or  conclusive  upon  the 
defendant,  but  that  they  were  intended  to  and  did  influence  the  jury 
materially  to  the  defendant's  great  disadvantage  is  equally  clear. 

The  introduction  into  evidence  of  the  letter  to  the  new  lessee  might 
have  been  justified  in  part  as  a  step  in  the  negotiations,  but  the  last 
sentence  is  purely  declaratory  of  plaintiffs'  claim  to  be  the  only  broker 
in  the  case ;  and  the  two  letters  to  the  defendant  relate  solely  to  plain- 
tiffs' claim  for  commission. 

In  passing,  it  may  also  be  remarked  that  no  pretense  was  made  that 
they  were  part  of  a  correspondence ;  no  letters  from  the  lessee  or  from 
the  defendant  in  answer  to  those  introduced  having  been  offered  nor 
their  existence  even  suggested. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


118   EAST   nFTT-rOURTH   STKEET   CO.   v.   LAWLOB. 

(Supreme  Court,  Appellate  Term,  First  Department    October  25,  1916w) 

Landlord  and  Tenant  ^=»233(3) — ^Action  fob  Bent — Question  roB  Jubt — 

CONSTBUCTIVB  EVICTION. 

In  an  action  for  the  rent  of  an  apartment,  wherein  the  defendant  plead- 
ed a  constructive  eviction  by  reason  of  dampness  on  the  walls  causing 
the  paper  and  decorations  to  peel  off  and  become  discolored  and  rendering 
the  premises  unsanitary  and  unfit  for  habitation,  held,  on  the  evidence, 
that  the  issue  of  constructive  eviction  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |  942 ; 
Dec.  Dig.  <S=>233(3).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by   118  East  Fifty-Fourth  Street  Company  against  Lillie 
Lawlor.    From  a  judgment  in  favor  of  the  plaintiff  in  the  City  Court 

e=s»9^r  other  cases  see  same  teple  A  KET-NT7MBER  In  all  Key-Numbered  Digests  it  Indexes 
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of  the  City  of  New  York  entered  upon  a  directed  verdict,  defendant 
appeals.    Reversed,  and  new  trial  granted. 
Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Gushing  &  Gushing,  of  New  York  Gity  (Geo.  B.  Holbert,  of  New 
York  Gity,  of  counsel),  for  appellant. 

Harris  &  Harris,  of  New  York  Gity  (Edward  W.  Harris,  of  New 
York  Gity,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  rent  of  an  Apartment  after  March, 
1914.  Defendant  pleaded  a  constructive  eviction.  The  testimony  was 
to  the  effect  that  during  the  entire  time  of  occupancy,  from  Septem- 
ber, 1913,  to  March,  1914,  the  paper  and  decorations  on  the  walls  of 
the  living  room  (parlor)  and  defendant's  bedroom  kept  peeling  off  and 
becoming  discolored.  Serious  dampness  showed  on  tihe  walls ;  indeed, 
they  were  practically  wet  and  mold  developed  on  the  walls  behind  the 
pictures.  The  landlord  kept  constantly  promising  to  remedy  the  defect 
and  made  efforts  to  do  so,  which  were  unavailing.  There  was  also  a 
lack  of  sufficient  heat.  No  testimony  in  rebuttal  was  offered.  The 
court  directed  a  verdict  not  on  the  ground  urged  by  the  plaintiff,  name- 
ly, that  "retention  of  the  premises  from  September,  1913,  to  March, 
1914,  precluded  the  defendant  from  maintaining  the  defense  of  con- 
structive eviction,"  probably  because  such  continued  occupancy  was 
explained  and  excused  by  the  landlord's  continued  promise  and  efforts 
to  repair.  See  Marks  v.  Dellaglio,  56  App.  Div.  299,  67  N.  Y.  Supp. 
736;  Graecen  v.  Barker  (Sup.)  130  N.  Y.  Supp.  141.  The  court  ruled, 
/'Your  (defendant's)  proof  in  this  case  has  not  sustained  the  state- 
ment of  facts."  This  statement  of  facts,  as  given  by  the  learned 
court,  was  "that  the  premises  became  so  damp  and  saturated  with 
water  that  the  decorations  rotted  off  and  the  premises  were  rendered 
unfit  for  habitation,  unsanitary,  and  dangerous  to  defendant's  health." 
While  it  is  true  that  defendant  did  not  adduce  anv  medical  testimony 
to  the  precise  point  of  the  injury  to  her  health,  the  testimony  clearly 
shows  the  premises  to  have  been  unfit  for  habitation  in  the  usual  sense 
of  that  term  and  unsanitary  as  a  matter  of  common  knowledge.  Plain- 
tiff should  have  been  put  to  its  rebuttal,  and  the  issue  of  fact  submit- 
ted to  the  jury. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


(97  Misc.  Rep.  10) 

GOLDBERG  v.  MASSACHUSETTS  BONDING  &  INS.  00. 
(Supreme  Ck)urt,  Appellate  Term,  First  Department    October  25,  1916.) 

Insurance  ^=»288(1) — ^Insurance  Aqainst  Theft — Breach  or  Warranty. 

Where  a  policy  insuring  against  theft  contained  in  an  annexed  schedule 
warranty  that  assured  had  "no  burglary  insurance,  and  has  made  no 
application  for  such  insurance,''  a  clause  in  the  policy  itself,  proYlding 
that  'If  assured  carried  other  insurance  the  insurer  should  be  liable  only 
for  its  pro  rata  share  of  any  loss,"  and  assured  bad  had  a  similar  policy, 

^s>For  other  cases  see  same  topic  ft  KBY-NTJMBER  in  all  Key-Numbared  DigesU  ft  Indexea 
160  N.Y.S.— 69 
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which  had  been  recalled  by  the  insurer  under  Its  absolute  right,  there 
was  no  breach  of  warranty  by  Insured,  as  the  warranty  applied  only  to 
existing  insurance,  or  any  outstanding  application  for  it 

[Ed.  Note.— For  other  cases,  see  Insurance,   Cent.  Dig.  §|  660-669; 
Dec.  Dig.  «=»288(1).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  David  Goldberg  against  the  Massachusetts  Bonding  & 
Insurance  Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Judgment  reversed,  and  new  trial  granted. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and 
SHEARN,  JJ. 

Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstein,  of  New 
York  City,  of  counsel),  for  appellant. 
Joseph  L.  Prager,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  action  was  brought  for  a  loss  by  theft  covered  by 
a  policy  of  insurance  issued  by  Ae  defendant.  The  verdict  was  direct- 
ed on  the  ground  that  it  appeared  affirmatively  that  plaintiff  had 
breached  a  warranty  contained  in  the  policy. 

The  ooly  question  involved  on  this  appeal  is  the  interpretation  of 
the  warranty.  This  warranty  is  contained  in  a  "schedule"  annexed  to 
the  policy,  which  schedule  is  a  series  of  questions  with  the  answers 
of  the  insured.    The  warranty  reads : 

"10.  The  assured  has  no  burglary  insurance,  and  has  made  no  application 
for  such  insurance  except  as  foHows:  None." 

It  developed  on  the  trial  that  the  assured  had  had  a  similar  policy 
from  another  company,  issued  in  March,  1913,  which  was  recalled  by 
the  insurer  (under  its  absolute  right  under  the  terms  of  the  policy)  on 
April  29,  1913.    The  policy  in  suit  was  issued  June  14,  1913. 

The  error  in  respondent's  contention  consists  in  a  failure  to  recog- 
nize the  terms  of  the  warranty. 

In  point  1  the  respondent's  counsel  says: 

"It  being  undisputed  that  plaintiff  had  made  a  previous  application  for 
insurance,  it  was  clear  that  there  was  a  breach  of  warranty."  And  further: 
"If  the  warranty  here  merely  read  that  the  assured  had  no  other  prior  insur- 
ance, there  might  be  some  merit  to  the  appellant's  claim;  but  the  warranty 
also  stated  that  the  assured  had  made  no  application  for  such  insurance." 

The  terms  of  the  warranty,  however,  do  not  expressly  nor  impliedly 
relate  to  prior  insurance. 

It  seems  quite  plain  to  me  that  the  inquiry  was  directed  to  ascertain 
whether  the  assured  had  any  other  existing  insurance  or  had  any  out- 
standing application  for  such.  This  meaning  was  emphasized  by  a 
clause  in  the  policy  itself  which  provides: 

'7.  If  the  assured  carry  other  insurance  •  *  •  the  company  shall  be 
liable  only  for  its  pro  rata  share  of  any  such  loss.** 

In  another  connection,  the  respondent,  in  order  to  emphasize  the 
claimed  importance  of  this  warranty,  speaks  of  the  "moral  risk  which 
the  insurance  companies  have  to  consider  and  weigh."    But  it  is  plain 
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that  this  inquiry  is  not  directed  to  the  moral  risk,  and  respondent's 
counsel  accentuates  that  consideration  by  citing  Wolowitch  v.  National 
Ins.  Co.,  152  App.  Div.  14,  136  N.  Y.  Supp.  793,  in  which,  as  he  says: 

"The  assured  warranted  that  he  had  never  been  refused  burglary  Insur- 
ance and  had  applied  for  none  other  than  the  policy  in  suit" 

No  inquiry  like  that  indicated  in  the  Wolowitch  Case  is  contained  in 
the  warranty  in  the  case  at  bar. 

It  does  not  require  the  application  of  the  well-established  principle 
(recognized  in  Rosenthal  v.  Am.  Bonding  Co.,  207  N.  Y.  162,  168,  169, 
100  N.  E.  716,  46  L.  R.  A.  [N.  S.]  561)  that,  the  poUcy  having  been 
drawn  by  the  defendant-respondent,  its  terms  must  be  strictly  con- 
strued as  against  it,  to  compel  the  inference  that  the  terms  of  this  war- 
ranty could  not  reasonably  have  been  expected  to  suggest  to  the  in- 
sured an  inquiry  as  to  prior,  insurance  obtained  by  him  which  had  either 
expired  or  been  canceled  or"  as  to  the  applications  therefor;  and,  in- 
deed, its  terms  do  not  refer  to  such  a  contingency. 

There  having  been,  therefore,  no  breach  of  the  warranty,  as  matter 
of  law,  the  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


(07  Misc.  Rep.  1) 

COHEN  ▼.  ERIE  R.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department     October  25,  1916.) 

1.  Cabbiebs    ^si>356(l) — ^Expulsion    ov    Passengsbs — Failubb    to    Return 

TiCKST. 

Where  the  regulations  of  a  railroad  required  passengers  holding  ex- 
cursion tickets  to  surrender  the  entire  ticket  to  the  conductor,  such  com- 
pany was  responsible  for  a  conductor's  neglect  to  return  to  a  passenger 
the  part  of  the  ticket  entitling  him  to  the  return  trip,  and  was  liable 
when  the  passenger  was  put  off  on  the  return  trip  by  a  second  conductor, 
to  whom  he  tendered  the  portion  of  the  ticket  returned  him  by  the  first. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  ||  1400,  1410,  1423, 
1426 ;   Dec.  Dig.  <©=»356(1).] 

2.  Cabbibbs  ^59383 — ^Expulsion  of  Passbnoebs — Contbibutobt  Nboligbncv. 

A  passenger,  who  did  not  look  at  his  round-trip  ticket  after  he  pur- 
chased it  and  before  he  gave  it  to  the  first  conductor,  and  paid  no  atten- 
tion to  the  part  given  back  to  him,  and  did  not  know  that  he  had  the  wrong 
part  until  tiie  back-trip  conductor  called  his  attention  to  the  fact,  was  not 
guilty  of  contributory  negligence  as  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  f§  1402-1406;  Dec. 
Dig.  ^=^383.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Harry  Cohen  agadnst  the  Erie  Railroad  Company,  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Judgment 
reversed,  and  new  trial  ordered. 

Argued  October  term,  1916,  before  GUY,  BITUR,  and 
SHEARN,  JJ. 

^=:»For  other  cases  aee  same  topic  A  KEY -NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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Kc^n  &  Goldstein,  of  New  York  City  (Samuel  S.  Kogan,  of  New 
York  City,  of  counsel),  for  appellant. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (W.  C.  Cannon  and 
R.  L.  von  Bernuth,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

GUY,  J.  On  May  29,  1915,  the  plaintiff  at  the  Chambers  street 
ferry  in  this  city  bought  a  round-trip  ticket  on  defendant's  railroad 
to  Port  Jervis  and  back  from  Port  Jervis  to  New  York.  On  the 
part  of  the  ticket  which  entitled  plaintiff  to  passage  to  Port  Jervis 
was  printed,  "Not  good  if  detached  from  ticket  bearing  signature.'* 
The  signature  was  on  the  part  calling  for  transportation  from  Port 
Jervis  to  New  York,  and  on  both  parts  it  appeared  that  they  could 
be  used  on  or  before  October  31st  of  the  year  in  which  sold.  After 
the  plaintiff  boarded  the  train  for  Port  Jervis,  he  handed  the  round- 
trip  ticket  to  the  conductor,  and  the  latter  tore  off  part  of  the  ticket, 
and  returned  the  other  part  to  the  plaintiff,  who  put  it  in  his  vest 
pocket.  On  the  following  day,  the  plaintiff  took  the  first  train  from 
Port  Jervis  to  New  York,  and,  when  the  conductor  of  that  train 
(whom  I  will  refer,  to  as  the  second  conductor)  demanded  a  ticket, 
plaintiff  took  from  his  vest  pocket  the  ticket  which  had  been  given 
him  by  the  first  conductor  and  handed  it  to  the  second  conductor.  He, 
however,  called  plaintiff's  attention  to  the  fact  that  the  ticket  produced 
was  for  passage  from  New  York  to  Port  Jervis,  said  it  was  no  good 
on  the  return  trip,  and,  as  plaintiff  had  no  cash  to  pay  for  another 
ticket,  the  second  conductor  compelled  him  to  get  off  the  train  at 
the  next  station,  from  which  plaintiff  testified  he  had  to  travel  about 
eight  miles  through  the  woods  before  he  could  procure  the  necessary 
money  to  buy  a  ticket  for  New  York.  The  action  was  to  recover 
damages  resulting  from  the  negligence  of  defendant's  conductor  in  re- 
taining the  wrong  part  of  plaintiff's  round-trip  ticket  on  plaintiff's 
journey  to  Port  Jervis,  and  at  the  close  of  plaintiff 's  case  the  court 
dismissed  the  complaint. 

[1,2]  The  ruling  presents  reversible  error.  The  regulations  of  the 
defendant  requiring  passengers  holding  excursion  tickets  to  surren- 
der to  its  conductor  the  entire  ticket,  it  is  clear  that  the  company  is 
responsible  for  the  neglect  of  the  conductor  to  return  to  the  passen- 
ger that  part  of  the  ticket  entitling  him  to  the  return  trip.  The  plaintiff 
testified  he  did  not  look  at  the  ticket  after  he  purchased  it  and  be- 
fore he  gave  it  to  the  conductor,  and  that  he  paid  no  attention  to 
the  part  given  back  to  him  by  the  first  conductor,  and  that  he  did 
not  know  he  had  the  wrong  part  of  the  ticket  until  the  second  con- 
ductor called  it  to  his  attention  on  May  30th ;  and  on  these  facts  it 
is  claimed  plaintiff  was  guilty  of  contributory  negligence  as  matter 
of  law.  We  cannot  agree  with  this  contention.  It  seems  to  us  that 
plaintiff  had  a  right  to  assume  that  defendant's  conductor  would  use 
reasonable  care  in  performing  his  duties,  and,  regarding  these  facts 
in  the  light  most  favorable  to  defendant,  they  at  most  require  the 
submission  of  the  question  of  contributory  negligence  to  the  jury. 

This  case  is  manifestly  different  from  Elmore  v.  Sands,  54  N,  Y. 
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512,  13  Am.  Rep.  617,  relied  upon  by  defendant,  m  which  the  pas- 
senger purchased  a  ticket  upon  which  was  stamped,  "Good  this  date 
only,"  and  it  was  held  that  after  retaining  the  ticket  for  several  days 
before  using  it  he  could  not  complain  because  he  was  put  off  the 
train.  In  that  case,  by  the  terms  of  the  contract  the  passenger  was 
not'  entitled  to  transportation  on  the  day  he  boarded  the  train  and 
presented  his  ticket;  while  here  the  plaintiff's  contract  entitled  him 
to  a  return  trip,  and  he  would  have  made  that  trip  and  been  spared 
the  annoyance  and  humiliation  to  which  he  was  subjected  were  it 
not  for  &e  negligence  of  the  first  conductor.  Townsend  v.  N.  Y. 
Central  &  H.  R.  R.  Co.,  56  N.  Y.  295,  15  Am.  Rep.  419. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


(174  App.  Div.  205) 

In  re  BERKELEY. 
(Supreme  Court,  Appellate  Division,  First  Department    October  20,  1916.) 

1.  Attobnst  and  Glibnt  ^s>45 — ^Disbabmknt — Professional  Misconduct. 

In  a  proceeding  for  disbarment,  it  appeared  that  the  respondent's  part- 
ner brought  an  action  for  an  accounting,  recovered  a  judgment  affirmed 
on  appeal,  that  execution  was  returned  unsatisfied,  and  that  his  partner 
then  obtained  a  Judgment  that  respondent's  conveyances  were  made  with- 
out consideration  to  his  father  with  intent  to  defraud  creditors,  and 
that  a  client  of  the  same  name  aUeged  to  be  the  grantee  was  fictitious,  and 
that  the  respondent  reopened  a  bank  account  in  his  name  as  administrator, 
after  his  discharge  as  such,  and  deposited  therein  rents  from  the  proper- 
ties so  fraudulently  conveyed  with  intent  to  defraud  his  former  partner, 
in  violation  of  the  Penal  Law  (Gonsol.  Laws,  a  40).  Held,  that  such  acts 
involved  a  lack  of  character  and  common  honesty  not  to  be  tolerated  in 
an  attorney  at  law,  and  that  the  respondent  will  be  disbarred. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Gent.  Dig.  |  63; 
Dec.  Dig.  €ss>46.] 

2.  AIT0BI9ST  AND  GlIBNT  ^s»53(1) — ^PBOOEEDINQ  TOR  DiSBABMSNT — ^EVIDENCE 

— Recobd. 

The  record  in  the  action  of  his  former  partner  against  the  respondent 
was  competent  proof  as  to  his  conduct  therein. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Glient,  Gent  Dig.  {  74; 
Dec.  Dig.  «8=5>63(1).] 

8.  Fbaudulent  Gonvktancks  ^=»271(3) — What  Gonstitutbs. 

An  attorney's  voluntary  conveyances  of  real  estate,  after  judgment  in 
his  former  partner's  action  for  an  accounting  and  return  of  execution  un- 
satisfied, wiU  be  conclusively  presumed  to  be  fraudulent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Gonveyances,  Gent  Dig.  { 
798;  Dec.  Dig.  «=>271(3).] 

Proceeding  instituted  by  the  New  York  County  Lawyers'  Associa- 
tion to  discipline  Lancelot  M.  Berkeley,  an  attorney,  for  alleged  pro- 
fessional misconduct.     Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Mason  Trowbridge,  of  New  York  City  (Richard  H.  Clarke  and 
George  R.  Adams,  both  of  New  York  City,  of  counsel),  for  petitioner. 

Lancelot  M.  Berkeley,  of  New  York  City,  in  pro.  per. 

^s^For  other  cases  see  same  topic  St  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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CLARKE,  P.  J.  [1]  The  respondent  was  admitted  to  the  bar  in 
December,  1894,  and  has  ever  since  engaged  in  the  practice  of  law  in 
this  state.  The  petition  charging  professional  misconduct  contains  eight 
specifications.  The  first  six  specifications  concern  the  conduct  of  the 
respondent  in  litigation  between  him  and  his  former  law  partner,  James 
C.  Bushby.  In  an  action  for  an  accounting,  Bushby,  on  June  17,  1913, 
recovered  a  judgment  against  the  respondent  for  $4,573.64,  which  was 
affirmed  upon  appeal.^  Execution  upon  that  judgment  was  returned 
unsatisfied,  and  Bushby  thereupon  commenced  an  action  to  set  aside, 
as  fraudulent  and  void,  four  conveyances  of  real  estate  made  by  the 
respondent  to  one  Robert  C.  Berkeley.  In  this  action  the  respondent 
appeared  as  attorney  for  himself  and  for  the  defendant  Robert  C. 
Berkeley  and  filed  separate  answers  for  each  defendant  After  trial 
in  the  Supreme  Court,  judgment  was  entered  on  June  30,  1914,  in 
favor  of  the  plaintiflf  declaring  the  several  conveyances  to  be  fraud- 
ulent, nrtll,  and  void.^  The  judgment  thus  entered  was  affirmed  by 
this  court  (149  N.  Y.  Supp.  1073),  and  an  appeal  therefrom  was  sub- 
sequently dismissed  by  the  Court  of  Appeals. 

From  the  findings  contained  in  the  printed  case  on  appeal  to  this 
court,  received  in  evidence  in  the  present  proceeding,  it  appears  that 
at  the  time  the  cause  of  action  for  an  accounting  accrued  the  respond- 
ent was  the  owner  of  the  four  parcels  of  real  estate  hereinbefore  men- 
tioned; that  at  various  dates  he  executed  deeds  purporting  to  con- 
vey the  said  premises  to  one  Robert  C.  Berkeley,  intending  that  the 
grantee  should  be  his  father,  Robert  C.  Berkeley;  that  the  transfers 
were  without  consideration;  that  the  respondent  therefore  claimed 
upon  the  trial  that  the  grantee  named  in  the  deeds  and  defendant  in 
the  action  was  a  person  of  the  same  name  as  his  father  except  for  the 
spelling  of  the  middle  name,  which  person  in  fact  was  nonexistent; 
and  that  the  conveyances  were  made  with  the  intent  to  cheat,  hinder, 
delay,  and  defraud  the  creditors  of  the  respondent,  and  especially  the 
plaintrff,  Bushby. 

The  findings  of  the  trial  court  were  fully  sustained  by  the  evidence. 
The  R.  C.  Berkeley  whom  the  respondent  claimed  to  be  a  client  and 
entirely  unrelated  to  him  did  not  appear  upon  the  trial  of  the  action, 
and  no  papers  were  served  upon  him.  The  respondent  voluntarily  ap- 
peared as  his  attorney  and  asserted  his  authority  to  so  appear.  He 
was  unable  to  state  his  alleged  client's  whereabouts,  nor  could  he  pro- 
duce any  paper  bearing  said  Berkeley's  signature,  notwithstanding  he 
claimed  practically  unlimited  authority  to  look  after  and  collect  the 
rents  of  the  real  estate  transferred  to  him.  No  witness  called  upon 
the  trial,  aside  from  the  respondent  himself,  claimed  to  have  ever  seen 
this  mysterious  R.  C.  Berkeley. 

[2,  3]  The  respondent  likewise  failed  to  produce  the  alleged  grantee 
at  the  hearing  before  the  official  referee  in  the  present  proceeding. 
In  order  to  show  the  writing  or  indorsement  on  the  backs  of  deeds 
of  the  person  at  whose  request  they  were  recorded,  the  counsel  for 
the  petitioner  called  upon  the  respondent  to  produce  said  deeds,  which 
it  was  established  had  been  mailed  by  the  register's  office,  after  their 
recording,  to  R.  C.  Berkeley  at  36  West  Ninety-First  street,  New 

» 160  App.  DIv.  916,  1«  N.  Y.  Supp.  U15.  « 85  Mlac.  Rep.  178,  148  N.  Y.  Supp.  m. 
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York  City.  The  respondent  failed  to  produce  these  deeds,  refused  to 
state  whether  or  not  they  were  in  his  possession,  or  to  account  for 
his  inability  or  unwillingness  to  produce  them.  At  the  first  hearing, 
although  directed  by  the  referee  to  be  sworn  as  the  petitioner's  witness, 
the  respondent  refused  to  be  sworn,  pleading  his  constitutional  priv- 
ilege. The  petitioner  then  called  as  a  witness  Alice  M.  White,  who 
conducts  a  boarding  house  at  36  West  Ninety-First  street,  the  address 
to  which  the  deeds  were  mailed  by  the  register's  office.  It  appears 
that  the  respondent  occupied  rooms  in  this  tearding  house  at  the  time 
of  the  hearing,  and  had  for  some  years  prior  thereto.  While  the  wit- 
ness testified  that  a  R.  C.  Berkeley,  unrelated  to  the  respondent,  had 
also  roomed  there  for  a  short  time  in  1909  and  1910,  the  testimony  was 
anything  but  convincing  and  falls  far  short  of  establishing  the  ex- 
istence of  the  alleged  grantee.  The  irresistible  conclusion  from  the 
evidence  before  the  referee  is  that  the  unproduced  R.  C.  Berkeley  had 
no  existence  and  was  a  mere  invention  of  the  respondent  to  avoid  the 
effect  of  his  fraudulent  conveyances.  That  the  conveyances  in  ques- 
tion were  fraudulent  is  conclusively  established  by  Smith  v.  Reid,  134 
N.  Y.  568,  31  N.  E.  1082,  and  Kerker  v.  Levy,  206  N.  Y.  109,  99  N. 
E.  181. 

The  sixth  specification  charges  the  respondent  with  reopening  a 
certain  bank  account  in  the  name  of  himself  as  administrator  of  the 
estate  of  one  Sally  M.  Waugh,  more  than  two  years  after  his  discharge 
as  such  administrator,  and  depositing  in  said  account  rents  from  the 
properties  fraudulently  conveyed  and  other  moneys,  depositing  all  of 
said  moneys  with  the  intent  to  defraud  Bushby,  in  violation  of  sec- 
tion 1171  of  the  Penal  Law.  The  record  on  appeal  in  the  action 
against  the  respondent  to  set  aside  the  fraudulent  conveyances  of  realty 
fullv  establishes  the  respondent's  guilt  of  the  charge  thus  preferred. 
While  the  respondent  in  that  action  testified  that  he  always  accounted 
to  R.  C.  Berkeley  for  the  rents  so  deposited,  he  produced  neither  re- 
ceipts from  R.  C.  Berkeley  nor  checks  on  the  Waugh  estate  showing 
payments  to  him,  and  the  only  inference  which  may  reasonably  be 
drawn  from  the  evidence  is  that  the  account  was  opened  and  used  for 
the  purpose  alleged  in  the  petition. 

The  respondent  urges  that  the  record  in  the  action  of  Bushby  against 
Berkeley  was  erroneously  admitted  in  evidence,  for  the  reason  that 
the  petitioner  was  not  a  party  to  that  action.  This  contention  is,  I 
think,  without  merit  as  to  the  questions  therein  litigated.  The  charges 
being  based  upon  the  conduct  of  the  respondent  in  the  action  in 
which  he  was  a  party  and  the  attorney  of  record,  the  record  therefore 
is  competent  proof  as  to  his  conduct  therein. 

After  a  careful  review  of  the  evidence  adduced  before  him,  the 
learned  official  referee  has  foimd  that: 

"The  acta  shown  to  have  been  committed  by  the  respondent  not  only  in- 
volve offenses  against  the  Penal  Law,  but  also  portray  a  lack  of  character 
and  common  honesty,  which  should  not  be  tolerated  in  an  attorney  and  coun- 
selor at  law,  whose  most  essential  requisite  is  probity." 

I  think  the  evidence  sustains  the  conclusion  of  the  referee,  and  that 
the  respondent  should  be  disbarred.    All  concur. 
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(97  Misc.  Rep.  30) 

TIM  ▼.  HAWEa 

(Supreme  Goflxt,  Appellate  Term,  First  Department.    October  25,  1916.) 

1.  Libel  and  Siandeb  ^=»9(3)— Aotionablb  Wobds— Injubt  in  Pbofesbion. 

Spoken  of  a  lawyer,  the  words,  "He  does  not  practice  the  law,  because 
he  has  been  disbarred,"  constitute  a  slander  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  I  82; 
Dec.  Dig.  «s>9(3).] 

2.  Libel  and  Slander  ^s»123(6) — Question  fob  Jitbt— Malice. 

In  an  action  for  slander,  where  defendant  testified  that  his  relations 
with  the  plaintiff  had  always  been  pleasant,  and  where  it  might  be  in- 
ferred from  the  circumstances  attending  the  speaking  of  the  alleged 
slanderous  words  that  they  were  merely  spoken  thoughtlessly,  it  was 
the  duty  of  the  court  to  submit  the  question  of  defendant's  malice  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Oent  Dig.  |  308; 
Dec.  Dig.  <9=»123(6).] 

8.  Libel  and  Slandeb  ^si>124(8) — ^Maliob — ^Instbuotion— -"Recklessness." 
In  an  action  for  slander,  instructions  not  alluding  to  the  subject  of 
malice,  and  merely  stating  that,  if  defendant  spoke  the  words  complain- 
ed of  wantonly  or  recklessly,  the  jury  might  award  punitive  damages, 
without  stating  that  '^recklessness"  in  such  case  did  not  mean  a  mere 
absence  of  ordinary  care,  but  Imported  either  such  gross  carelessness  or 
such  total  indifference  to  the  rights  of  others  as  warranted  a  finding  of 
willingness  to  inflict  injury,  or  a  want  of  proper  regard  for  the  rights  of 
others,  were  erroneous,  in  not  plainly  stating  what  was  malice,  justify- 
ing punitiye  damages. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |  369; 
Dec.  Dig.  «=»124(8). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Recklessness.] 

4.  Libel  and  Slander  ^=?»120(2) — Malice — ^Punitivb  Daicaoeb. 

The  basis  of  punitive  damages  is  actual  malice,  and  the  plaintiff,  in 
an  action  for  slander,  to  justify  an  award  of  pimltive  damages,  must 
establish  the  fact  of  actual  malice. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Gent  Dig.  |  851; 
Dec.  Dig.  «=»120(2).] 

6.  Libel  and  Slander  ^=?9112(2)^Actual  Malice— Pbesumftion  and  Bub- 
den  OF  Pboof. 

Actual  malice,  as  a  basis  of  punitive  damages  for  slander,  cannot  be 
presumed,  but  must  be  proven  as  a  fact  in  the  case  by  a  preponderance 
of  the  credible  evidence. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  S  329; 
Dec.  Dig.  <8=»112(2).] 

0.  Libel  and  Slandeb  ^=»112(2)— Evidence— Aotual  BIalicb. 

Actual  malice,  as  a  basis  for  punitive  damages  in  an  action  for  slander, 
may  be  established  by  proving  actual  ill  will,  that  the  words  complained 
of  are  couched  in  such  language  and  so  plainly  exhibit  hatred  as  to  war- 
rant an  inference  of  actual  ill  will,  by  showing  such  gross  negligence  and 
carelessness  as  to  indicate  a  wanton  disregard  of  the  rights  of  others, 
or  by  showing  that  the  false  words  are  of  an  atrocious  or  extreme  char- 
acter. 

[Ed?  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {  329; 
Dec.  Dig.  <g=»112(2).] 

^s>For  other  cases  see  same  topic  &  KEY«NUMBER  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


GooQle 


Sup.  Ct)  TIM  V.  HAWB0  1097 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  David  Tim  against  Gilbert  Ray  Hawes.  From  a  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of  $1,092.03  damages  and 
costs,  and  from  an  oraer  of  the  City  Court  denying  a  motion  for  new 
trial,  defendant  appeals.  Judgment  and  order  reversed,  and  new  trial 
ordered. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and 
SHEARN,  JJ. 

Gilbert  Ray  Hawes,  of  New  York  City,  in  pro.  per. 
Kleiner  &  Kleiner,  of  New  York  City,  for  respondent 

SHEARN,  J.  [1]  Spoken  of  a  lawyer,  the  words,  "He  does  not 
practice  the  law,  because  he  has  been  disbarred,"  constitute  a  slander 
per  sc.  It  is  difficult  to  conceive  of  a  charge  that  would  more  seri- 
ously prejudice  and  injure  a  lawyer  in  his  profession. 

The  verdict  is  not  contrary  to  the  evidence,  or  against  the  weight 
of  the  evidence,  and  the  court  did  not  err  in  the  reception  or  rejec- 
tion of  evidence.  Nevertheless,  the  judgment  cannot  stand,  ior 
the  learned  trial  justice  did  not  charge  the  jury  adequately  or  correct- 
ly on  the  issue  of  punitive  damages. 

[2]  The  defendant  testified  that  his  relations  with  the  plaintiff 
had  always  been  pleasant ;  furthermore,  it  was  readily  inferable,  from 
the  circumstances  attending  the  speaking  of  the  slanderous  words 
complained  of,  that  they  were  spoken  thoughtlessly  and  with  what 
amounted  merely  to  a  lack  of  ordinary  prudence.  It  therefore  be- 
came the  duty  of  the  court  to  submit  to  the  jury  as  an  issue  of  fact 
whether  the  defendant  was  actuated  by  malice.  Crane  v.  Bennett,  177 
N.  Y.  106,  69  N.  E.  274,  101  Am.  St.  Rep.  722. 

[3]  The  learned  trial  justice,  however,  never  once  alluded  to  the 
subject  of  malice  in  his  charge,  although  the  action  sounds  in  malice. 
The  jury  was  merely  instructed  that,  if  it  was  found  that  the  de- 
fendant spoke  the  words  complained  of, 

"In  addition  to  the  actual  damage,  If  you  find  the  defendant  wantonly  or  reck- 
lessly made  the  statement,  out  of  a  wanton  or  reckless  disregard  for  the 
plaintiff's  reputation  and  character  in  the  community,  and  without  a  proper 
regard  for  his  rights,  then  you  have  a  right,  in  addition  to  compensation,  to 
award  the  plaintiff  what  we  call  punitive  or  exemplary  damages ;  that  is,  an 
additional  sum  as  a  fitting  punishment  to  the  defendant  for  such  rash  conduct 
on  his  part,  and  also  as  a  protection  to  society  and  as  a  warning  to  the  de- 
fendant and  to  others  against  the  repetition  of  a  similar  offense,  because 
manifestly  it  is  a  serious  thing  to  have  a  statement  of  this  character  made 
of  one  who  is  a  member  of  the  bar." 

Of  course,  it  is  true  that  wantonness  and  recklessness  may  estab- 
lish malice,  which  in  turn  warrants  punitive  damages;  but  it  should 
always  be  made  plain  to  the  jury  that  it  is  malice,  and  nothing  b)ut 
malice,  that  justifies  adding  smart  money  to  compensatory  damages. 
The  jury  should  also  have  carefully  stated  to  them  what  ''reckless- 
ness*' means,  when  employed  as  a  basis  for  finding  malice  warrant- 
ing the  imposition  of  punitive  damages.  They  should  be  made  to 
understand  that  it  does  not  mean  a  mere  absence  of  ordinary  care, 
but  that  it  imports  either  such  gross  carelessness  or  such  total  m- 
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difference  to  the  rights  of  others  that  they  are  warranted  in  finding 
either  a  willingness  to  inflict  injury  or  such  a  criminal  indifference 
to  the  rights  of  others  as  amounts  to  a  spirit  of  mischief. 

[4-8]  It  is  now  settled  beyond  question,  in  suits  for  libel  or  slander, 
that: 

"In  order  to  justify  the  jury  In  awarding  a  sum  beyond  mere  compensation, 
the  plaintiff  must  establish  the  fact  of  actual  malice,  and  must  do  so  by  a 
fair  preponderance  of  evidence/'  Cohalen  y.  New  York  Press  Ckxnpany,  212  N. 
Y.  344,  106  N.  B.  115. 

It  has  required  a  good  deal  of  litigation  to  make  this  matter  en- 
tirely clear,  as  will  be  noted  by  a  perusal  of  the  cases  of  Crane  v. 
Bennett,  177  N.  Y,  106,  69  N.  E.  274,  101  Am.  St.  Rep.  722,  Brandt 
V.  Morning  Journal  Association,  81  App.  Div.  188,  80  N.  Y.  Supp. 
1002  (aflfd.  177  N,  Y.  544,  69  N.  E.  1120),  Carpenter  v.  New 
York  Evening  Journal  Publishing  Co.,  Ill  App.  Div.  266,  97  N.  Y. 
Supp.  478,  Amory  v.  Vreeland,  125  App.  Div.  850,  110  N.  Y.  Supp. 
859,  and  Bingham  v.  Gaynor,  135  App.  Div.  426,  119  N.  Y.  Supp. 
1010. 

From  these  cases,  the  law  governing  the  award  of  punitive  dam- 
ages in  cases  of  libel  and  slander  may  be  thus  summed  up:  The 
basis  of  punitive  damages  is  actual  malice.  Actual  malice  cannot  be 
presumed,  but  must  be  proved  as  a  fact  in  the  case  by  a  preponder- 
ance of  the  credible  evidence.  Actual  malice  may  be  established  as 
follows:  (1)  By  proving  actual  ill  will.  In  addition  to  the  ordinary 
methods  of  proving  ill  will,  the  words  complained  of  may  of  them- 
selves afford  the  proof,  where,  for  example,  an  attack  is  couched 
in  such  venomous  language  and  so  plainly  exhibits  hatred  as  to  war- 
rant an  inference  of  actual  ill  will.  (2)  By  proving  such  gross  neg- 
ligence and  carelessness  as  indicates  a  wanton  disregard  of  the  rights 
of  others.  (3)  When  the  words  complained  of  are  proved  as  a  fact 
to  be  false,  if  they  are  of  a  heinous,  atrocious,  or  extreme  character, 
that,  too,  is  evidence  of  actual  malice. 

Accordingly,  in  this  case,  where  the  question  of  malice  was  not 
submitted  to  the  jury  at  all,  and  there  was  no  adequate  explanation 
to  the  jury  of  the  basis  upon  which  an  award  of  punitive  damages 
must  rest,  the  exception  to  the  charge  in  this  particular  was  well  taken. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


COHEN  V.  DORP. 
(Supreme  Court,  Appellate  Term,  First  Department    October  25,  1916.) 
Mabtee  and  Sebvant  ^=>80(10) — Contract  of  Employment— Action — Ver- 
dict. 

In  an  action  on  a  contract  of  employment,  fixing  plalntUTs  salary  at  3 
per  cent,  of  tlie  total  amount  of  goods  of  a  new  line  about  to  be  manu- 
factured by  defendant,  evidence  held  not  to  support  the  verdict  for 
plaintiff. 

[Ed.  Note.-— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  119 ; 
Dec.  Dig.  <S=>80(10).] 

or  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Sup.  Ct.)  OOHBN  V,  DOMP  1099 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Julius  Cohen  against  Max  Dorf.  From  a  judgment  for 
plaintiff,  and  an  order  denying  defendant's  motion  for  new  trial,  de- 
fendant appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  October  term,  1916,  before  GUY,  BI JUR,  and  SHEARN,  JJ. 

John  L.  Bernstein,  of  New  York  City  (Louis  Weinberger  and  John 
L.  Bernstein,  both  of  New  York  City,  of  counsel),  for  appellant. 
Jacob  Manheim,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  is  upon  a  written  contract  under  which  the 
plaintiff  was  employed  by  the  defendant,  for  the  term  beginning  Jan- 
uary 1  and  ending  April  30,  1915,  as  cutter,  manager,  and  supervisor 
of  a  new  or  special  line  of  ladies'  wearing  apparel  not  theretofore 
manufactured  by  the  defendant ;  plaintiff's  salary  or  compensation  be- 
ing fixed  at  3  per  cent,  "of  the  total  amount  of  goods  of  tiie  new  line" 
about  to  be  manufactured  by  the  defendant  under  the  name  of  the 
Consolidated  Coat  &  Suit  Company  sold  and  paid  for  during  the  term 
provided  for.  The  contract  further  provided  that  the  plaintiff  should 
receive  each  week  an  advance  of  $25  on  account  of  his  salary,  that 
at  the  end  of  the  term  an  accounting  should  be  had  between  the  par- 
ties to  determine  the  amount  due  by  either  to  the  other,  and  that  the 
plaintiff  should  have  no  claim  against  the  defendant  for  goods  sold 
by  him  in  the  business  which  was  being  carried  on  by  the  defendant 
at  the  time  of  the  making  of  the  contract 

Plaintiff  alleges  in  his  complaint  that  after  the  payment  of  his  sal- 
ary of  $25  a  week  during  the  contract  period  the  defendant  is  indebted 
to  him  under  the  terms  of  the  contract  in  the  sum  of  $1,375,  for  which 
he  demands  judgment.  Defendant's  figures  show  that  plaintiff  had 
received  over  $100  in. excess  of  the  salary  to  which  he  was  entitled 
under  the  agreement,  but  he  interposed  no  counterclaim  for  the  alleged 
excess. 

Defendant  filed  the  necessary  certificate  in  the  county  clerk's  office 
to  enable  him  to  carry  on  business  under  the  name  of  the  Consolidated 
Coat  &  Suit  Company,  but  by  mutual  agreement  the  contract  was  modi- 
fied, and  the  defendant  used  his  own  name  in  connection  with  the 
new  line  of  goods.  It  was  conceded  that,  as  far  as  the  rendition  of 
services  were  concerned,  plaintiff  had  performed  the  terms  of  his 
contract,  and  the  only  issue  litigated  was  what  portion  of  defendant's 
receipts  represented  his  income  from  the  business  on  which  the  plain- 
tiff claimed  he  was  entitled  to  receive  3  per  cent. 

Plaintiff  testified  that  before  he  signed  the  contract  he  asked  the  de- 
fendant what  he  meant  by  the  "new  or  special  line"  mentioned  there- 
in, and  that  defendant  replied  "spring  coats  and  spring  suits,"  the 
spring  goods  that  he  was  going  to  manufacture ;  that  at  that  time  the 
defendant  was  manufacturing  pile  fabrics — ^that  is,  winter  goods ;  that 
the  new  line  was  to  be  spring  coats  and  spring  suits,  but  that  plaintiff 
did  not  supervise  any  business  that  the  ilefendant  conducted  before  his 
employment ;  that  the  defendant  made  or  sold  only  one  line  of  spring 
coats  and  suits. 
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On  behalf  of  the  defendant  it  was  testified  that  the  plaintiff  was  em- 
ployed in  connection  with  a  line  of  spring  coats  which  was  better  than 
that  turned  out  by  the  defendant;  that  the  highest  price  of  the  spring 
goods  manufactured  by  the  defendant  was  $9,  and  the  price  of  the 
special  line  in  connection  with  which  the  defendant  was  employed  ran 
from  $9  to  $15 ;  that  defendant  had  been  in  business  25  years,  and  had 
manufactured  a  spring  line  every  year  during  that  time;  that  defend- 
ant had  his  sample  line  of  spring  goods  ready  in  December,  and  he 
showed  it  to  the  plaintiff;  that  to  distinguish  the  two  lines  of  spring 
goods  the  new  special  line  made  up  by  the  plaintiff  ran  from  500, 
whereas  defendant's  regular  line  ran  1,500,  1,600,  1,700;  and  that  it 
was  at  the  plaintiff's  suggestion,  because  defendant's  name  was  better 
known  than  the  name  Consolidated  Coat  &  Suit  Company,  that  the 
business  was  done  under  the  defendant's  name.  Defendant's  traveling 
salesman  testified  that  he  had  been  selling  spring  goods  for  the  defend- 
ant every  year  during  his  employment  of  three  years  prior  to  Janu- 
ary, 1915 ;  that  after  the  plaintiff  was  employed  the  defendant's  sales- 
man got  the  additional  samples  made  by  the  plaintiff,  but  "the  gar- 
ments did  not  go." 

It  appears  from  the  defendant's  books,  and  their  correctness  was 
conceded  by  the  plaintiff,  that  the  total  receipts  of  defendant  for  spring 
goods  amounted  to  $34,845.50;  that  of  this  sum  the  receipts  from  the 
special  line  upon  which  the  plaintiff  worked  amounted  to  $3,630.82,  and 
$6,593.17  from  the  extra  work  upon  which  plaintiff  was  employed  by 
the  defendant ;  and  it  followed  that,  in  the  absence  of  a  finding  that 
plaintiff  was  entitled  to  3  per  cent,  on  $34,845.50 — ^that  is,  the  receipts 
for  all  of  the  spring  goods — ^judgment  should  go  for  the  defendant. 

The  question  submitted  to  the  jury  by  the  trial  judge  was  whether 
the  new  line  included  all  the  spring  coats  and  suits  made  by  defend- 
ant durine  the  contract  period,  or  only  those  which  the  plaintiff  cut, 
supervised,  and  managed  during  that  time.  After  the  jury  retired, 
they  asked  the  court  whether  they  could  bring  in  a  verdict  for  the 
plaintiff  for  less  than  $657.36,  being  the  percentage  on  the  defend- 
ant's receipts  for  all  of  his  spring  goods,  less  $425,  paid  plaintiflf,  with 
interest,  to  which  the  court  replied  that  the  verdict  should  be  either 
for  the  defendant,  or  for  $657.36  for  the  plaintiff.  Whereupon  they 
returned  a  verdict  for  the  plaintiff  for  $657.36. 

The  verdict  in  favor  of  the  plaintiff  necessarily  includes  the  finding 
by  the  jury  that  defendant's  new  line  included  goods  upon  which  the 
plaintiff  did  no  work  and  with  which  he  had  absolutely  nothing  to  do. 
Only  the  opposite  conclusion  could  properly  be  reached  on  3ie  evi- 
dence presented.  It  is  evident,  therefore,  that  in  arriving  at  their  ver- 
dict the  jury  must  have  been  influenced  by  either  sympathy  for  plain- 
tiff or  prejudice  against  the  defendant. 

It  follows  that  Sie  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event    All  concur. 
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(97  Misc.  Bep.  4) 

HAAS  et  al.  t.  FIDELITY  &  DEPOSIT  CO.  OF  MABTLAND. 

(Supreme  (}ourt»  Appellate  Term,  First  Department.    October  25,  1916.) 

1,  INSUBJLNOS     ^=:»665(4)— BUBOLABT      INSXTBANOS — ^LOSS — ^PBXBXTMFTION      AMD 

BuBDEN  OF  Proof. 

In  an  action  on  a  policy  Insuring  against  burglary  or  theft,  to  recover 
the  Talue  of  a  diamond  ring,  etc.,  alleged  to  have  been  stolen  from  the 
insured's  residence,  evidence  held  to  make  out  a  prima  fadle  case  of  a 
felonious  abstraction  of  the  ring,  putting  the  Insurer  to  its  proof  with 
respect  thereto. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Gent.  Dig.  |  1722;  Dec. 
Dig.  <&=>665(4).] 

2.  Xbial  «=>140(1)— Cbbdibiutt  of  Wxtnessbs— ADDirzoirAi.  Testimont, 

The  fact  that  the  witnesses  for  the  plaintiff  in  an  action  upon  a  burglary 
insiurance  policy  had  added  to  their  testimony  as  to  the  method  of  loss, 
given  on  a  former  trial,  was  a  circumstance  to  be  considered  by  the  jury, 
but  did  not,  as  a  matter  of  law  render  their  testimony  incredible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  S  334;  Dec  Dig. 
«=5>14(K1).1 

8.  Appeal  and  Ebbob  ^s»173(14)-*-Bbview — Pbebeittation  in  Tbzal  Coubt. 

In  an  action  on  a  policy  of  burglary  insurance,  the  Insurer's  defense 

that  the  insured  breached  a  warranty  that  he  had  never  sustained  a  loss 

by  burglary  or  theft  could  not  be  considered  on  appeal,  where  it  was  not 


[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  1116; 
Dec.  Dig.  <8s9l73(14).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  David  Haas  and  Sarah  Haas^  as  executors  of  the  estate 
of  Leopold  Haas,  deceased,  against  the  Fidelity  &  Deposit  Company 
of  Maryland.  From  a  judgment  of  the  "City  Court  dismissing  the 
complaint,  plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1916,  before  GUY,  BIJUR,  and  SHEARN,  JJ. 

Prince  &  Nathan,  of  New  York  City  (Leon  M.  Prince  and  Alfred 
B.  Nathan,  both  of  New  York  City,  of  counsel),  for  appellants. 
Arthur  C.  Mandel,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  was  brought  by  Leopold  Haas  upon  defend- 
ant's policy  insuring  against  burglary,  larceny,  and  theft,  to  recover 
the  sum  of  $920,  the  alleged  value  of  a  diamond  ring,  diamond  breast 
pin,  and  silk  robe,  claimed  to  have  been  stolen  from  the  residence  of 
the  holder  of  the  policy  between  November  16,  1912,  and  January  7, 
1913.  There  have  been  three  trials  in  this  case.  Before  the  first  trial 
the  plaintiff  died,  and  the  action  was  continued  by  his  executors. 

The  testimony  introduced  by  the  plaintiffs  at  the  last  trial  was  that 
Leopold  Haas,  the  owner  of  the  diamond  ring,  lived  at  19  West  Ninety- 
Sixtfi  street;  that  he  was  73  years  old,  had  been  ill  for  a  long  time 
prior  to  November  23,  1912,  suffering  from  hardening  of  the  arteries ; 
that  he  was  very  feeble,  very  sick,  partially  paralyzed,  could  not  talk 
very  much,  and  at  the  time  of  the  alleged  disappearance  of  the  prop- 
erty in  the  care  of  a  man  nurse.     On  the  date  named  his  daughter, 

^=»For  oUier  casee  lee  lame  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Rebecca  Weiner,  swore  that  he  wore  two  rings — a  large  diamond  ring, 
set  in  a  gypsy  setting,  that  came  first  (and  which  according  to  the 
testimony  had  been  given  him  by  his  wife  on  the  twenty-fifth  anni- 
versary of  their  wedding),  and  after  the  diamond  ring  a  very  small 
guard  ring.  The  sick  man's  room  was  in  the  back  of  the  extension 
on  the  first  floor,  separated  from  the  bathroom  by  a  hallway.  On 
November  23d  the  nurse  put  Haas  into  a  rolling  chair  and  rolled  him 
into  the  bathroom,  and  at  the  time  he  was  thus  taken  into  the  bath- 
room he  wore  the  diamond  ring  already  described.  The  nurse  closed 
the  bathroom  door  and  locked  it,  and  they  were  the  only  persons  in 
the  bathroom.  In  about  an  hour  and  a  half  after  they  went  into  the 
bathroom  Mrs.  Weiner  went  into  her  father's  room  and  saw  him  in 
bed;  the  nurse  was  not  there;  the  daughter  saw  that  her  father  did 
not  have  the  rings  on;  and  the  nurse,  who  did  not  come  back  into 
the  room  until  about  25  minutes  after  the  daughter  went  there  on 
the  second  occasion,  just  came  in  when  she  missed  them.  She  im- 
mediately went  out  into  the  bathroom  and  looked  all  over  and  could 
not  find  the  rings;  she  then  looked  in  the  tub  and  found  the  guard 
ring,  which  was  larger  than  the  diamond  ring,  in  the  sieve;  with 
others  of  the  family  she  looked  under  the  mat,  in  the  hall,  and  all  over 
in  her  father's  room,  but  could  not  find  the  diamond  ring.  A  plumber 
was  then  sent  for,  and  in  the  presence  of  Mrs.  Weiner  and  other  mem- 
bers of  the  family  he  examined  the  bathtub  and  the  strainer,  tore  up 
the  tiled  floor,  located  the  trap,  made  an  opening  in  the  trap,  so  that 
he  could  see  into  it,  and  get  his  hand  into  it,  and  other  members  of 
the  family  put  their  hands  into  the  trap,  but  there  was  nothing  found 
there.  He  then,  with  one  or  more  members  of  the  family,  went  down- 
stairs to  the  main  sewer  in  the  cellar,  opened  the  cover  of  the  main 
trap,  and  put  his  hand  down  and  brought  out  a  lot  of  sediment,  rust, 
pins,  needles,  and  stuff  gathered  there,  but  could  not  find  the  ring. 
After  November  23d  the  plumber  examined  the  main  trap  two  or  three 
times,  and  found  some  little  brass  rings  there.  He  tried  to  put  a 
5-cent  piece  through  the  strainer  of  the  bathtub,  but  it  would  not  go 
through.  The  diamond  ring  was  never  found.  The  testimony  of 
Mrs.  Weiner  and  of  the  plumber  was  corroborated  by  other  members 
of  the  household.  At  the  dose  of  the  plaintiflfs'  case  the  learned  trial 
court  dismissed  the  complaint,  on  the  ground  that  the  "proof  of  larceny 
is  insufficient." 

[1]  Upon  the  record  made  by  plaintiffs  the  defendant  should  have 
been  put  on  its  proof  with  respect  to  the  diamond  ring.  The  plaintiffs 
were  not  required  to  show  by  direct  evidence  a  felonious  abstraction 
of  the  property;  it  was  enough  if  they  showed  circumstances  suffi- 
cient to  raise  an  inference  that  the  property  was  feloniously  abstracted ; 
and  we  are  of  opinion  that  the  plaintiffs  made  out  a  prima  facie  case. 
Stich  V.  Fidelity  &  Deposit  Co.  of  Maryland,  159  N.  Y.  Supp.  712; 
Orlando  v.  Gt.  Eastern  Casualty  Co.,  91  Misc.  Rep.  539,  155  N.  Y. 
Supp.  20;  Fienglass  v.  New  Amsterdam  Casualty  Co.,  151  N.  Y. 
Supp.  371. 

[2]  That  plaintiffs*  witnesses  had  added  to  their  testimony  given 
on  the  former  trials  was  a  circumstance  to  be  considered  by  the  jury 
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in  arriving  at  their  verdict;  it  did  not  as  matter  of  law  render  their 
testimony  incredible. 

f31  Respondent  claims  that  the  holder  of  the  policy  breached  the 
warranty  that  he  had  never  sustained  a  loss  by  burglary,  theft,  or 
larceny ;  but,  as  this  defense  was  not  pleaded,  it  cannot  be  considered 
on  the  appeal. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lants to  abide  the  event.    All  concur. 


<97  Misc.  Rep.  22) 

HILL  STEAMBOAT  LINE  v.  PANAMA  R.  CO.  et  al. 

(Supreme  Court,  AppeUate  Term,  First  Department.    October  25,  1916.) 

1.  Indemnity  ^=>13(1) — Cabriaoe  of  Goods — Wrongful  Dehveby — Liabil- 

ity. 

Where  a  common  carrier  is  bound  to  deliver  goods  to  the  proper  per- 
son, and  fails  to  do  so,  it  is  liable  to  an  initial  carrier  for  the  amount 
paid  to  a  shipper  for  the  loss,  whether  deUvery  to  the  wrong  person  Is 
made  because  of  an  innocent  mistake  on  its  part  or  by  reason  of  the 
fraud  of  some  third  party. 

[Ed.  Note.— B'or  other  cases,  see  Indemnity,  Cent.  Dig.  §§  29,  30,  33,  34; 
Dec.  Dig.  <e=»13(l).] 

2.  Customs  and  Ubaoeb  ^s»l2(l) — Demvbey  to  Wbong  Person — ^Effect. 

In  an  initial  carrier's  action  under  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104,  J  20,  24  Stat  386,  as  amended  (U.  S.  Comp.  St.  1913,  §  8592), 
to  recover  the  amount  paid  by  it  to  a  shipper  for  the  loss  of  property 
through  delivery  to  an  unauthorized  person,  a  local  custom  between  the 
connecting  carriers,  under  which  the  bearer  of  a  receipted  freight  bill 
issued  upon  the  surrender  of  an  arrival  notice  was  entitled  to  receive 
the  goods,  not  known  to  the  initial  carrier,  was  not  binding  upon  it 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  §  23; 
Dec  Dig.  <©=>12(1).] 

3.  iNDEMNriY  <g=»13(l) — ^Loss  OP  Freight — Connecting  Careiebs — Liability. 

A  railroad  company,  whose  negligence  in  permitting  a  receipted  freight 
bill  entitling  the  bearer  to  a  surrender  of  goods  from  a  connecting  car- 
rier to  be  in  possession  of  an  unauthorized  person,  concurred  in  causing 
the  first  connecting  carrier  to  make  a  wrongful  delivery,  was  liable  to 
the  initial  carrier  in  an  action  under  Interstate  Commerce  Act,  §  20,  as 
amended,  for  the  amount  which  it  had  been  obliged  to  pay  the  shipper 
for  the  loss  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Indemnity',  Cent  Dig.  §§  29,  30,  33,  34; 
Dec.  Dig.  «g=5l3(l).] 

4.  Indemnity  <e=>15(7) — ^Loes  of  Goods — Neolioencb  of  CoNNEcnNO  Cab- 

biers — Liability. 

In  such  action,  a  presumption  arose  that  it  was  lost  through  the  last 
carrier's  negligence,  so  that,  where  It  was  in  no  ^way  rebutted,  the  di- 
rection of  a  verdict  against  it  was  right. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  |  44 ;  Dec.  Dig. 
<©=>15(T).] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Hill  Steamboat  Line  against  the  Panama  Rail- 
road Company  and  the  New  York  Central  Railroad  Company.  From 
a  directed  judgment  of  the  City  Court  against  defendant  Panama  Rail- 
road Company,  dismissing  as  to  the  defendant  New  York  Central  Rail- 

^S9por  other  cases  see  Mune  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Dicesta  ft  Indexea 
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road  Company  (94  Misc.  Rep.  118,  158  N.  Y.  Supp.  108?),  the  plain- 
tiff and  the  defendant  Panama  Railroad  Company  take  cross-appeals. 
Judgment  against  defendant  Panama  Railroad  Company  affirmed,  and 
judgment  in  favor  of  the  defendant  New  York  Central  Railroad  Com- 
pany reversed,  and  judgment  for  $741.05  directed  to  be  entered  in 
favor  of  the  plaintiff  against  such  defendant. 
Argued  October  term,  1916,  before  GUY,  BIJUR  and  SHEARN,  JJ. 

Stetson,  Jennings  &  Russell  (J.  Rowland  Auchincloss,  of  counsel), 
for  appellant  Hill  Steamboat  Line. 

Richard  Reid  Rogers,  of  New  York  City  (Jacob  Marx,  of  New 
York  City,  of  coimsel),  for  appellant  Panama  R.  Co. 

Alexander  S.  Lyman,  of  New  York  City  (William  Mann,  of  New 
York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  This  action  between  common  carriers  is  brought  un- 
der section  20  of  the  Interstate  Commerce  Act  by  the  initial  carrier 
to  recover  $581.81  paid  by  plaintiff  in  satisfaction  of  a  judgment  re- 
covered against  it  by  a  shipper  for  loss  of  property  in  transit.  The 
complaint  was  dismissed  as  against  the  New  York  Central  Railroad, 
and  judgment  directed  against  the  Panama  Railroad  Company,  which 
appeals.  The  plaintiff  also  appeals  from  so  much  of  the  judgment 
as  dismissed  the  complaint  against  the  New  York  Central  Railroad 
Company,  claiming  that  it  was  entitled  to  judgment  against  both  de- 
fendants. 

The  complaint  alleged  that  the  loss  of  the  merchandise  was  caused 
by  the  negligence  of  both  defendants,  as  well  as  by  their  failure  to  per- 
form the  contract  of  carriage.  The  goods  having  arrived  at  the 
freight  station  of  the  New  York  Central  Railroad  Company,  that  com- 
pany sent  to  the  Panama  Railroad  a  written  notice  of  arrival,  which 
was  turned  over  by  the  Panama  Railroad  to  its  truckman,  Haring, 
the  only  truckman  then  in  its  employ  for  the  particular  kind  of  work 
involved.  This  notice  of  arrival  showed  certain  freight  charges  un- 
paid, and  it  was  indorsed : 

"DellTer  to  Panama  Line  upon  payment  of  charges.  Walter  B.  Pollock, 
Mgr.  F.  F.  Dept.  B." 

In  accordance  with  a  well-defined  and  customary  course  of  dealing 
between  the  two  defendant  carriers,  Haring  stamped  the  arrival  notice 
and  gave  it  with  the  money  for  the  freight  bill  to  an  employe  who  pre- 
sented it  to  the  New  York  Central's  cashier,  from  whom  he  obtained 
a  receipted  bill.  On  the  following  day  the  delivery  clerk  in  the  em- 
ploy of  the  New  York  Central,  as  was  the  custom  between  the  car- 
riers, delivered  the  goods  to  some  one  who  exhibited  the  receipted 
freight  bill  issued  the  day  before  by  the  cashier's  office.  The  person 
who  received  these  goods  signed  a  delivery  receipt  for  the  same,  sign- 
ing his  name  as  'Trank  Wilson."  Haring  testified  that  he  had  in  his 
employ  no  person  of  that  name.    That  was  the  last  heard  of  the  goods. 

[1,  2]  The  position  of  the  New  York  Central  is  that  whether  or 
not  the  person  to  whom  it  delivered  the  goods  was  in  fact  the  author- 
ized agent  of  the  Panama  Railroad  Company,  the  delivery  was  made 
in  accordance  with  a  valid,  existing,  and  long-continued  custom  be- 
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tween  the  two  railroads,  under  which  the  bearer  of  the  receipted 
freight  bill  issued  upon  the  surrender  of  the  arrival  notice  was  to  be 
entitled  to  receive  tiie  goods,  and  that  if  in  this  particular  case  the 
person  who  presented  die  receipted  freight  bill  had  no  authority  to 
do  so  it  remained  for  the  Panama  Railroad  to  explain  how  such  per- 
son obtained  possession  of  the  receipted  freight  bill ;  that,  as  there  is 
an  entire  absence  of  such  explanation,  the  Panama  Railroad  must  be 
held  responsible  for  having  brought  about  a  situation  whereby  the 
New  York  Central  innocently  delivered  the  goods  to  some  one  who 
was  not  in  fact  authorized  to  receive  them. 

This  contention  must  rest  upon  the  custom,  for  it  is  the  well-recog- 
nized duty  of  a  common  carrier  to  deliver  the  goods  to  the  proper 
person,  and  it  fails  to  do  so  at  its  peril,  whether  a  delivery  to  the  wrong 
person  is  made  because  of  an  innocent  mistake  on  the  part  of  the 
carrier  or  by  reason  of  the  fraud  of  some  third  party.  But,  as  be- 
tween the  plaintiff  and  the  New  York  Central,  any  local  custom  be- 
tween the  latter  company  and  the  Panama  Railroad  has  no  force. 
This  is  not  a  litigation  between  the  two  railroads,  but  is  an  action  by 
an  initial  carrier,  which  had  no  knowledge  of  any  such  custom  of 
the  intermediate  carriers  in  making  deliveries  to  one  another,  and 
therefore  could  not  be  bound  or  in  any  way  prejudiced  by  any  such 
local  custonl.  It  appearing  that  the  New  York  Central  delivered  the 
goods  to  a  party  who  was  not  entitled  to  them,  it  is  liable  to  the  plain- 
tiff, irrespective  of  any  custom  that  might  give  it  a  claim  a^inst  the 
Panama  Railroad.  Therefore  error  was  committed  in  dismissing  the 
complaint  as  against  the  New  York  Central  Railroad  Company. 

[3,  4]  The  Panama  Railroad  Company  was  properly  held  liable,  for 
its  negligence  concurred  in  causing  the  New  York  Central  to  make  a 
misdelivery.  This  result  was  brought  about  bv  the  failure  of  the 
Pajiama  Railroad  to  retain  possession  of  the  paid  freight  bill.  A  pre- 
sumption arises  that  it  was  lost  through  the  Panama  Railroad  Com- 
pany's negligence,  just  as  in  all  cases  where  a  bailee  or  carrier  loses 
goods  in  its  custody.  This  presumption  was  in  no  wav  rebutted,  and 
the  direction  of  a  verdict  against  the  Panama  Railroad  Company  was 
right 

The  judgment  against  the  Panama  Railroad  Company  is  affirmed. 
The  judgment  in  favor  of  the  defendant  New  York  Central  Railroad 
Company  is  reversed,  and  a  judgment  for  the  sum  of  $741.05  is  di- 
rected to  be  entered  in  favor  of  the  plaintiff  and  against  said  defend- 
ant, with  costs  of  appeal  to  the  plaintiff.    All  concur. 


SPIESS  V.  lilNDB. 

(Supreme  Court,  Appellate  Term,  Second  Department.    September,  lOlG.) 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  District. 

Action  by  Charles  H.  Spiess  against  Joseph  Linde.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  September  term,  1916,  before  CLARK,  JATCOX,  and  BENE- 
DICT, JJ. 

PER  CURIAM.    Judgment  affirmed,  with  $25  costs. 
160N.T.S.— 70 
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BENEDICT,  J.  (dissenting).  This  is  an  appeal  from  a  Judgment  in  favor  of 
the  plaintiff,  entered  on  April  29,  1916,  for  $408.30,  with  ^  costs  and  disburse- 
ments, and  $30  allowance;  total,  $441.30.  This  action  was  decided  by  the 
Municipal  Ck>urt  on  its  merits — perhaps  to  denominate  them  "demerits"  would 
he  more  nearly  accurate — and  I  should  not  be  inclined  to  disturb  that  court's 
findings,  were  it  not  that  I  think  the  court  failed  to  give  sufficient  weight  to 
certain  facts  appearing  in  the  record,  affecting  one  portion  of  the  plaintiff's 
claim. 

'the  action  arose  out  of  that  form  of  gambling  which  consists  in  staking 
money  on  the  result  of  horse  racing.  The  only  witnesses  in  the  case  were 
the  plaintiff  and  the  defendant.  As  might  be  expected  from  the  nature  of  the 
business,  neither  witness  testified  with  any  such  degree  of  frankness  as 
would  lend  an  air  of  verisimilitude  to  his  narrative.  The  summons  demanded 
$425.  The  short  form  of  complaint  Indorsed  on  it  pursuant  to  section  78  of 
the  Municipal  Court  Code  (Laws  1915,  c.  279)  stated  that  the  nature  and  sub- 
stance of  the  plaintiff's  cause  of  action  is  as  follows:  *'Money  belonging  to 
plaintiff,  wrongfully  retained  and  appropriated  by  defendant  to  his  own  use." 
The  answer  was  in  writing,  but  not  verified.  It  amounted  to  a  general  denial. 
In  an  unverified  bill  of  particulars,  plaintiff  set  forth  that  his  claim  was  for 
$425,  of  which  $250  were  given  by  plaintiff  to  defendant,  who  was  a  book- 
maker for  horse  races,  on  the  17th  day  of  December,  1915,  as  a  wager  on  a 
certain  horse  that  was  to,  and  did,  run  at  a  race  in  Mexico  on  that  date  or 
thereabouts;  the  other  $175  represented  the  amount  won  by  the  plaintiff  on 
said  race  and  which  defendant  told  plaintiff  he  would  give  him ;  that  the  $250 
was  given  to  defendant  by  giving  it  to  his  agent,  as  instructed  to  do  by 
defendant.  The  name  of  said  agent  was  Louis  Wakoff.  The  claim  for  the 
$250  was  one  which  the  law  permits  to  be  made  and  maintained.  Penal  Law 
(Consol.  Laws,  c.  40)  f  994 ;  but  the  claim  for  the  $175  could  not  be  enforced. 
See  CahiU  v.  Gilmau,  84  Misc.  Rep.  372,  146  N.  Y.  Supp.  224,  where  I  had 
•occaEdon  to  review  the  cases. 

It  will  be  observed  that  nothing  was  stated  in  the  bill  of  particulars  con- 
cerning any  payment  to  defendant  or  his  agent,  other  than  the  payment  of  $250 
to  defendant's  agent  on  December  17th.  But,  when  the  case  came  to  trial, 
the  plaintiff,  doubtless  perceiving  the  wealuiess  of  his  claim  for  the  unlawful 
gain  of  $175  won  on  the  race,  asked  leave  of  the  court  to  amend  that  part 
of  his  claim  by  changing  it  into  a  claim  that  on  December  16,  1915,  he  had 
also  given  to  defendant's  agent,  Wakoff,  the  sum  of  $150  as  a  wager,  and 
that  it  had  been  lost  on  the  same  day,  viz.  on  December  16th.  The  court  allow- 
ed this  amendment  without  the  imposition  of  any  terms.  This  was  within  its 
discretion,  and  cannot  be  said  to  have  been  an  abuse  thereof.  The  plaintiff 
then  testified  to  the  payment  of  two  sums  as  wagers— one  of  $150  on  De- 
cember 16,  and  the  other  of  $250  on  December  17,  1915.  The  defendant  denied 
that  he  had  had  any  such  dealings  with  the  plaintiff,  or  that  he  had  received 
either  of  these  sums  from  him,  directly  or  indirectly.  The  Municipal  0>urt 
found  for  the  plaintiff  and  awarded  him  $400 ;  but  after  a  critical  examination 
of  the  entire  testimony  of  the  plaintiff,  including  his  statements  about  the 
winning  of  $175,  taken  in  connection  with  the  summons  and  his  formal 
written  declaration  in  the  bill  of  particulars,  I  think  the  finding  as  to  the 
payment  of  $150  is  not  only  against  the  weight  of  the  evidence,  but  is  con- 
trary to  every  reasonable  probability  in  the  case,  and  is  manifestly  a  claim 
manufactured  under  the  stress  of  circumstances  which  were  taking  a  turn 
unfavorable  to  the  plaintiff.  In  other  words,  the  plaintiff  has  endeavored  to 
recover,  under  the  guise  of  a  payment  for  a  stake  or  wager,  moneys  which 
he  found  that  the  law  would  not  permit  him  to  recover  as  the  Illegal  gains 
upon  a  wager.  As  to  the  rest  of  the  claim,  viz.  $250,  the  finding  of  the  court 
helow  will  not  be  disturbed. 

I  therefore  advise  that  the  Judgment  be  reversed,  and  a  new  trial  granted, 
unless  the  plaintiff  shall  stipulate,  within  five  days  after  the  entry  and  serv- 
ice of  the  order  to  be  entered  hereon,  that  the  Judgment  appealed  from  be 
modified,  by  reducing  the  plaintiff's  recovery  to  $250,  with  interest  from 
December  17, 1915,  with  appropriate  costs  in  the  Municipal  Court  thereon,  and, 
in  the  event  that  such  stipulation  be  given,  then  that  the  Judgment  appealed 
from  be  modified  accordingly,  and,  as  so  modified,  affirmed,  without  costs  of 
this  appeal 
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(97  Misc.  Rep.  264) 

BAKER  ▼.  RODDY. 

(Nassau   County   CJourt.     October   18,   1916.) 

1.  REncBBNCB  ^=9107 — ^Decision — Appeal, 

A  decision  of  a  referee  appointed  to  hear  and  determine  all  the  Issues 
in  an  action,  who,  nnder  Ck>de  Civ.  Proc.  |  1228,  takes  the  place  of  the 
court,  is  not  reviewable  at  Special  Term,  and  if  he  has  made  an  error  in 
deciding  the  questions  of  law  and  fact  submitted  to  him,  the  only  remedy 
is  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Reference,  Cent. Dig.  f§  207-210;  Dec. 
Dig.  «»107.] 

2.  Reference  ^s>108(2)— Deicand  fob  Fees — ^RsFUSAii — Infbbenoe. 

Where  a  referee  appointed  to  determine  all  the  issues  in  an  action  held 
hearings  at  which,  with  the  consent  of  parties,  his  stenographer  took  the 
testimony,  and  where  it  was  stipulated  Uiat  he  should  furnish  each  of  the 
attorneys  a  copy  of  the  testimony  after  the  hearing,  and  he  wrote  the  de- 
fendant's attorney  that  his  report  would  be  d^vered  on  payment  of  his 
charges  as  referee  and  the  charge  for  testimony,  and  defendant  did  not 
pay  such  fees,  and  the  report  was  not  filed  until  60  days  thereafter,  and 
after  defendant,  after  the  letter,  filed  requests  to  find,  so  that  there  was 
room  for  the  suspicion  that  the  defendant's  refusal  to  pay  the  fees  in- 
fluenced the  referee,  the  defendant's  motion  to  set  aside  the  report  and 
decision  and  to  vacate  the  order  of  reference  will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  ||  189-194 ;  Dec 
Dig.  <5=»103(2).] 

3.  Refcbenob  ^s»76(1) — ^Fbes — ^Accbual — Time. 

Under  ordinary  circumstances  a  referee's  right  to  his  fees  does  not 
accrue  until  he  has  completed  the  reference  and  filed  or  delivered  his 
report 

[Ed.  Note. — For  other  cases,  see  Reference,  Dec.  Dig.  ^s»76(l).l 

Action  by  Henry  J.  Baker  against  Edward  U.  Roddy.  On  motion 
to  set  aside  the  report  and  decision  of  referee,  and  to  vacate  the  order 
of  reference  theretofore  made  in  the  action.    Granted. 

H.  Willard  Griffiths,  of  New  York  City,  for  plaintiff. 
Lincoln  B.  Haskin,  of  Hempstead,  for  defendant. 

VUNK,  J.  This  is  a  motion  to  set  aside  the  report  and  decision  of 
the  referee  herein  and  to  vacate  the  order  of  reference  heretofore 
made  in  this  action.  The  referee  was  appointed  by  an  order  of  the 
County  Court  to  hear  and  determine  all  the  issues  in  the  action.  Such 
order  was  made  on  the  20th  dav  of  June,  1915,  and  thereafter  the 
reference  proceeded  and  various  nearings  were  had  before  the  referee 
at  his  office.  It  appears  that  the  last  of  these  hearings  was  had  on 
the  1st  day  of  December,  1915.  At  the  commencement  of  the  hear- 
ings, upon  the  suggestion  of  the  referee,  and  apparently  with  the  con- 
sent of  all  parties,  the  stenographer  regularly  employed  by  the  referee 
at  his  office  was  engaged  to  take  the  testimony,  and  a  stipulation  was 
put  upon  the  record  3iat  the  stenographer  should  furnish  to  each  of 
the  attorneys  a  copy  of  the  testimony  as  soon  after  each  hearing  as 
conveniently  could  be  done.  On  December  29th  the  referee  wrote  a 
letter  to  the  defendant's  attorney,  as  follows : 

4t=»For  other  casee  lee  tarn*  tojyic  A  XBT-NUMBBR  in  all  Key-Namber«d  DlgMU  4k  Indezaa 
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<<Mlneola,  N.  T.,  December  29.  1916. 
"Mr.  Lincoln  B.  Hasklns,  Hempstead,  U  I.  In  re  Baker  ▼.  Roddy.  Dear 
Sir:  I  beg  to  advise  you  ttiat  I  have  prepared  my  report  as  reteree  In  the 
above  matter  and  the  same  Is  ready  to  be  delivered  upon  payment  ot  the  ref- 
eree's fees,  amounting  to  $324.  This  amount  is  arrived  at  by  charging  for 
12  days  at  $10  per  day,  and  the  testimony,  amounting  to  1,020  folios,  famished 
the  referee  at  10  cent^  per  folio,  and  the  same  number  of  folios  fumlahed  to 
each  of  the  attorneys  at  5  cents  per  folio. 

"Tours  very  truly,  Harry  W.  Moore." 

The  referee  makes  an  affidavit  used  upon  this  motion  that  at  the 
same  time  he  sent  a  similar  letter  to  the  attorney  for  the  plaintiff.  I  do 
not  find  that  he  is  corroborated  in  this  by  any  affidavit  produced  on 
behalf  of  the  plaintiff;  however,  in  the  view  that  I  take  of  the  matter, 
this  does  not  seem  to  be  important.  The  next  public  record  of  the 
matter  apparently  is  on  March  16,  1916,  when  the  referee's  report 
and  memorandum  are  filed  in  the  office  of  the  clerk  of  Nassau  county. 
Such  report  bears  date  December  29,  1915,  and  the  memorandum 
attached  thereto  is  likewise  dated  December  29,  1915.  I  have  exam- 
ined the  defendant's  requests  to  find,  and  apparently  there  is  nothing 
to  show  when  they  were  passed  upon  by  the  referee.  However,  they 
apparently  were  filed  in  the  office  of  the  clerk  of  Nassau  county  on 
April  17,  1916.  In  any  event  the  attorney  for  the  defendant  makes 
affidavit  that  he  did  not  know  the  decision  made  by  the  referee  until 
March  9,  1916,  and  no  affidavit  is  produced  showing  that  he  had  any 
knowledge  of  the  contents  of  the  decision  before  that  date.  It  fol- 
lows that  the  defendant's  requests  to  find  were  not  forwarded  at  the 
time  that  the  referee  wrote  the  letter  bearing  date  December  29,  1915, 
and  certainly  not  for  some  considerable  time  thereafter.  The  defend- 
ant and  his  attorney  did  not  pay  the  amount  demanded  by  the  referee 
in  his  letter,  and  thereafter  the  same  were  paid  by  the  plaintiff  and  the 
report  duly  filed. 

[1]  A  referee  to  hear  and  determine  takes  the  place  of  the  court. 
His  decision  is  not  reviewable  at  Special  Term,  and,  if  he  has  made 
an  error  in  deciding  the  questions  of  law  and  fact  submitted  to  him, 
the  only  remedy  for  such  error  is  by  appeal.  Code  of  Civil  Procedure, 
§  1228;  Beford  v.  Hoi-Tan  Co.,  140  App.  Div.  284,  125  N.  Y.  Supp. 
173;  Maicas  v.  Leony,  113  N.  Y.  619,  20  N.  E.  586.  However,  this 
motion  is  not  directed  to  a  review  of  the  referee.  I  have  not  exam- 
ined the  testimony  in  the  case  to  determine  whether  the  findings  as 
made  by  the  referee  are  apparently  in  accordance  with  the  law  and 
facts,  for  the  reason  that  that  matter  is  not  before  the  court. 

[2,  3]  The  question  to  be  decided  is  whether  the  referee  has  so 
conducted  the  reference  and  made  and  filed  his  decision  that  he  has 
not  only  avoided  all  improper  influences,  but  "even  the  appearance  of 
■evil."  Whether  the  parties  to  this  action  are  satisfied  with  the  deci- 
sion or  not  is  immaterial.  No  one  should  be  left  for  a  moment  to  ques- 
tion its  fairness.  When  the  referee  as  he  claims  on  December  29, 
1915,  decided  the  issues  submitted  to  him,  it  was  his  duty  as  I  construe 
the  law  to  immediately  file  his  decision  and  all  papers  in  connection 
with  the  case  with  the  clerk  of  the  court.  Certainly  he  was  not  con- 
cerned with  the  question  of  whether  or  not  his  fees  were  paid  at  that 
time.    The  referee  is  not  obliged  to  accept  a  reference ;   he  may  in- 
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vestigate  the  financial  standing  of  the  parties,  and,  if  he  deems  it 
probable  that  his  fees  may  not  be  paid,  he  has  the  right  to  decline  to 
accept.  In  any  event  the  referee  was  not  concerned  with  the  fees 
of  the  stenographer,  for  in  this  action  he  was  in  the  same  position  as 
the  court,  and  in  demanding  the  sum  of  $324  as  the  fees  of  the  referee 
he  certainly  was  in  error,  as  he  was  not  concerned  in  any  way  with 
the  question  of  whether  the  stenographer  was  paid.  The  charges  for 
stenographic  work  were  not  a  part  of  the  referee's  fees. 

It  is  urged  in  opposition  to  the  motion  that  the  referee  did  not  per- 
form any  act  after  the  writing  of  the  letter  in  question.  The  diffi- 
culty with  that  contention  is  that  the  report,  memorandum,  and  de- 
fendant's requests  to  find  were  not  filed  until  more  than  60  days  after 
the  writing  of  the  letter.  Whether  the  referee  did  or  did  not  perform 
some  act  after  the  writing  of  the  letter  is  left  in  doubt,  and,  as  is 
said  in  one  of  the  decisions  called  to  the  attention  of  the  court: 

*'A11  agree  that  the  administration  of  the  law  must  be  pure  and  impartial. 
But  it  is  scarcely  less  important  that  the  conduct  of  those  to  whom  its  ad- 
ministration is  intrusted  should  be  as  to  furnish  to  those  who  Utigate  no* 
just  grounds  of  suspiciaD." 

"It  is  well  settled  ♦  ♦  ♦  that  under  ordinary  drcumstances  a  referee's 
right  to  fees  does  not  accrue  imtil  he  has  completed  the  reference  and  filed 
or  delivered  his  report"  Hebard  v.  City  of  New  York,  137  App.  Div.  752,  122 
N.  Y.  Supp.  628. 

The  referee  should  not  have  requested  nor  accepted  payment,  so 
long  as  there  remained  any  duty  of  a  judicial  nature  for  him  to  per- 
form. 

In  the  observations  that  I  have  made  above,  I  do  not  intend  to  re- 
flect in  any  way  upon  the  integrity  of  the  referee.  I  believe  that  his 
action  in  failing  to  file  his  decision,  and  also  in  the  sending  of  the 
letter  to  the  attorney  for  the  defendant,  demanding  the  payment  of 
the  stenographer's  fees  and  his  own  fees  before  the  report  was  taken 
up,  was  indiscreet  and  ill-advised.  I  do  not  say  that  the  fact  that  the 
fees  were  not  paid  by  the  defendant  influenced  the  referee  in  any 
manner  whatsoever  in  passing  upon  the  defendant's  requests  to  find  ; 
that  is  not  the  point.  The  question  is:  Under  such  circumstances, 
was  the  defendant  justified  in  his  suspicion  that  such  was  the  case? 
As  was  said  in  Ament  v.  Schubert  Piano  Co.,  172  App.  Div.  423,  158 
N.  Y.  Supp.  532: 

'*No  such  doubt  edtiould  be  aUowed  to  exist  in  the  absolutely  fair  and  unbias- 
ed Judgment  of  a  Judicial  officer."  Smith  v.  Dunne,  94  App.  Div.  429-437, 
88  N.  T.  Supp.  68;  Topia  Mining  Co.  v.  Warfield,  145  App.  Dty.  422,  129  N. 
T.  Supp.  1076.  ^ 

The  motion  is  granted. 

m  Misc.  Bep.  186) 

HERRICK  V.  WILTSID. 
(Rensselaer  County  Court.    June,  lAlO.) 

Post  Ovnox  ^»7(1)— Rkntat — LiABiLmr  o7  Posticastbb. 

A  local  postmaster,  acting  by  legal  authority  as  the  representative  and 
agent  of  the  United  States  government  in  renting  premises  for  a  post 

Cs»For  oUier  cum  ■#•  Mm«  topic  &  KEY*  NUMBER  in  aU  Key-Number«d  Dlceste  ft  Indnet 
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office,  is  not  liable  for  rent  after  remoral  of  tbe  post  office  from  tbe 
premises  by  direction  of  the  govemment,  since  he  was  a  public  agent, 
acting  in  the  line  of  his  duty. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent.  Dig.  fS  7-12;   Dec. 
Dig.  <8=»7(1).] 

Appeal  from  City  Court  of  Rensselaer. 

Action  by  Frank  C.  Herrick,  as  trustee  under  the  last  will  and  tes- 
tament of  William  C.  Herrick,  against  George  L.  Wiltsie,  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Joseph  P.  Coughlin,  of  Albany,  for  appellant. 
Ernest  L.  Boothby,  of  Rensselaer,  for  respondent 

RUSSELL,  J.  The  plaintiff  appeals  from  the  judgment  of  the 
City  Court  of  Rensselaer,  rendered  and  entered  on  the  5th  of  Novem- 
ber, 1914,  dismissing  the  complaint  of  the  plaintiff  and  granting  costs 
in  favor  of  the  defendant  and  against  the  plaintiff. 

The  grounds  of  the  judgment  of  the  City  Court  of  Rensselaer,  N.  Y., 
were  as  follows: 

First.  That  George  L.  Wiltsie  rented  the  premises  occupied  then  as 
a  post  office  in  the  city  of  Rensselaer  as  representative  of  the  United 
States  government. 

Second.  That  the  keys  of  the  post  office  were  surrendered  to  the 
plaintiff  by  John  Thompson,  deputy  postmaster  of  the  city  of  Rens- 
selaer, a  representative  of  the  United  States  government,  and  accepted 
by  the  plaintiff. 

Third.  The  receipts  for  the  rent  were  signed  by  Frank  C.  Herrick 
as  payment  in  full  and  which  said  court  certified  to  be  correct. 

This  action  was  brought  to  recover  the  sum  of  $52  for  rent  from 
the  1st  of  December,  1913,  until  the  1st  day  of  May,  1914.  The  fol- 
lowing facts  appear  from  the  evidence: 

That  the  plaintiffs  premises  at  the  comer  of  Broadway  and  Ferry 
street  in  the  city  of  Rensselaer  were  rented  from  the  1st  day  of  June, 
1906,  until  the  1st  day  of  Mav,  1907,  at  the  rental  of  $17  per  month, 
rent  to  be  paid  quarterly  at  the  expiration  of  the  quarter.  That  the 
defendant  George  L.  Wiltsie,  postmaster  of  the  city  of  Rensselaer, 
entered  in  possession  of  said  premises  and  continued  until  the  1st 
day  of  December,  1913;  that  the  rent  was  payable  quarterly  at  the 
rate  of  $17  per  month,  until  the  1st  day  of  May,  1910,  when  said 
rent  was  increased  from  $17  to  $20  per  month  and  was  paid  at  the 
rate  of  $20  per  month  quarterly  from  1910  until  the  1st  of  Decem- 
ber, 1913.  That  said  increase  in  rent  was  allowed  by  the  United 
States  Post  Office  Department  at  Washington.  Each  year  after  June, 
1906,  George  Van  Allen,  agent  of  tlie  plaintiff,  saw  the  defendant  and 
asked  the  defendant  if  he  were  to  stay  another  year,  and  the  defend- 
ant replied  "that  as  far  as  he  knew  he  was."  That  the  conversation 
took  place  on  or  about  the  1st  of  February  in  the  year  1913.  That  on 
the  1st  day  of  December,  1913,  the  post  office  was  moved  from  the 
aforesaid  premises  across  the  street  at  the  direction  of  the  government, 
and  that  thereafter,  some  time  in  December,  the  deputy  postmaster, 
Mr.  Thompson,  called  on  Mr.  Van  Allen,  agent  for  the  plaintiff,  and 
handed  him  the  keys  of  the  aforesaid  premises,  at  which  time  Mr.  Van 
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Allen  told  Mr.  Thompson  that  he  would  rent  the  property  and  give 
Mr.  Wiltsie  the  credit  for  what  he  received  for  it.  It  appears  from 
the  evidence  of  the  defendant  that  no  appropriation  was  made  for 
the  support  of  the  post  office  at  Rensselaer  nor  for  its  maintenance. 
That  the  postmaster  was  allowed  to  take  from  the  receipts  sufficient 
money  to  pay  his  own  salary,  the  salary  of  the  deputy,  the  postmen, 
and  the  rent  of  the  premises. 

From  the  evidence  this  court  is  utiable  to  agree  with  the  court  below 
that  there  had  been  a  surrender  and  acceptance  of  the  premises  and 
that  the  rent  agreed  to  be  paid  had  been  paid  in  full.  I  am  of  the 
opinion  that  the  judgment  should  be  affirmed,  because  it  appears  from 
the  undisputed  evidence  that  George  L.  Wiltsie,  the  defendant,  rented 
the  premises  in  question  of  the  plaintiff,  that  the  amount  of  rent  to 
be  paid  was  under  the  control  of  the  postal  department  at  Washing- 
ton, and  that  the  rent  paid  was  taken  from  government  funds.  It  is 
quite  clear  that  George  L.  Wiltsie,  the  defendant,  was  acting  as  a 
public  agent  in  the  line  of  his  duty  and  by  such  authority  as  could 
properly  be  termed  legal  authority.  He  was  authorized  by  the  postal 
department  at  Washington  to  pay  $17  per  month  and  then  $20  per 
month  for  premises  which  he  leased  for  the  use  of  the  post  office  and 
his  duties  as  postmaster.  Any  contract  that  was  made  by  George  L. 
Wiltsie  as  postmaster  was  made  as  a  representative  and  agent  of  the 
United  States  government  as  long  as  the  said  Wiltsie  was  acting  with- 
in the  scope  of  his  authority  as  postmaster  for  the  government.  In 
the  case  of  Hodgson  v.  Dexter,  1  Cranch,  345,  2  L.  Ed.  130,  in  which 
case  the  facts  are  nearly  parallel  to  this  case.  Chief  Justice  Marshall 
held: 

"It  Is  too  clear  to  be  controverted  that,  where  a  public  agent  acts  In  the 
line  of  his  duty  and  by  legal  authority,  his  contracts  made  on  account  of  the 
government  are  pubUc  and  not  personal  They  inure  to  the  benefit  of  and  are 
obligatory  on  the  government,  not  the  officer.  A  contrary  doctrine  would  be 
productive  of  the  most  injurious  consequences  to  the  pubUc,  as  well  as  to  in- 
dividuals. The  government  is  Incs^able  of  acting  otherwise  than  by  its 
agents,  and  no  prudent  man  would  consent  to  become  a  pubUc  agent" 

Judgment  affirmed. 


GAGE  V.  BEWLEY  et  aL 
(Niagara  County  Court    March  4,  1916.) 

1,  Assault  and  Battery  ^=»3 — Reqtjisites — Intent. 

An  Intent  to  do  the  Injury  is  an  essential  element  of  a  cause  of  action 
for  assault  and  battery. 

[Ed.  Note.— For  other  cases,  see  Assault  and  Battery,  Cent  Dig.  I  2: 
Dec  Dig.  <g=>3.] 

2.  Assault  and  Battbbt  ^s»15 — Defenses — ^Tbespasb. 

As  against  trespassers,  one  has  the  right  to  use  such  force  as  is  rea- 
sonably necessary  to  eject  them  from  the  premises,  and  is  only  liable  for 
the  use  of  unnecessary  force,  and  then  only  when  malice,  willfulness,  or 
a  spedflc  intent  on  his  part  to  injure  is  shown. 

[Ed.  Note. — For  other  cases,  see  Assault  and  Battery,  Gent  Dig.  f§  13- 
15;  Pea  Dig.  <g=»15.3 
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8.  AssATTLT  AND  Batiebt  ^s»28— Evidbncb— -Intbnt. 

In  an  action  for  assault,  evidence  for  the  defendant  that  before  he 
started  to  eject  the  plaintiffs  he  asked  plaintiff's  wife  to  get  her 
things  together  and  pack  them  up,  so  that  she  would  know  where  they 
were,  as  they  were  going  to  be  put  out,  and  that  she  asked  him  not  to 
put  them  out,  as  they  would  get  a  house  and  move,  and  that  he  told  her 
he  did  not  believe  her  after  the  way  she  had  Ued  about  him,  was  admissi- 
ble to  show  that  defendant  was  acting  In  good  faith,  with  honest  motives, 
and  without  wrongful  intent 

[Ed.  Note. — For  other  cases,  see  Assault  and  Battery,  Cent.  Dig.  (  41; 
Dec.  Dig.  ^3>28.] 

4.  Witnesses  ^s>268(1)— Cbobs-Bxaionation — Scopb. 

In  an  action  for  assault  and  battery,  where  defendant  brought  out 
by  a  witness  that  the  plaintiff's  wife  had  lied  about  him  in  a  trial  wherein 
the  Jury  had  decided  against  him,  as  bearing  on  the  issue  of  his  motive 
and  Intent,  and  as  stating  the  reason  for  ejecting  plaintiff  and  his  wife, 
the  witness  might  be  cross-examined  about  such  matter. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Gent.  Dig.  Sf  d31,  038,  039; 
Dec.  Dig.  <8=»268{1).] 

Action  for  assault  and  battery  by  John  H.  Gage  against  Richard 
Bewley  and  others.    Motion  for  new  trial  denied. 
For  opinion  affirming  same,  see  160  N.  Y.  Supp.  1131. 

Lee  &  Ward,  of  Lockport,  for  plaintiff. 

Hickey,  Thompson  &  Gold,  of  Lockport,  for  defendants, 

FISH,  J.  [1-3]  An  intent  to  do  the  injury  was  an  essential  ele- 
ment of  the  plaintiffs  cause  of  action.  Cooley  on  Torts;  Clayton  v. 
Keeler,  18  Misc.  Rep.  491,  42  N.  Y.  Supp.  1051.  If  the  plaintiff  and 
his  son  were  trespassers,  the  defendant  Richard  Bewley  had  the  right 
to  use  such  force  as  was  reasonably  necessary  to  eject  them  from  the 
premises,  and  would  only  be  liable  for  the  use  of  unnecessary  force 
and  for  unnecessarily  beating  and  wounding  the  plaintiff,  and  then 
only  when  malice,  willfulness,  or  a  specific  wrongful  intent  on  his 
part  to  injure  the  plaintiff  was  shown.  5  Corpus  Juris,  624.  The 
intent  with  which  the  act  complained  of  was  done  being  in  issue,  any 
evidence  which  tended  to  prove  or  disprove  wrongful  intent  was 
relevant  to  the  issue.  Platner  v.  Platner,  78  N.  Y.  95.  The  defend- 
ant Richard  Bewley,  for  the  purpose  of  showing  that  he  was  acting 
in  good  faith,  with  honest  motives  and  without  wrongful  intent,  tes- 
tified that  upon  his  arrival  at  the  house  in  question,  and  before  he 
started  to  eject  the  plaintiff,  he  asked  the  plaintiff's  wife  to  kindly 
get  her  things  together  and  pack  them  up,  so  she  would  know  where 
they  were,  as  they  were  going  to  set  the  stuff  out,  and  that  she  said, 
"Mr.  Bewley,  don't  set  it  out ;  we  will  get  a  house  and  move ;"  and 
that  he  said  in  reply,  "Mrs.  Gage,  I  can't  believe  you  after  the  way 
you  lied  about  me.  last  night." 

[4]  The  exceptions  relied  on  are  to  the  ruling  of  the  court  that, 
the  defendants  having  brought  in  by  the  witness  the  matter  of  Mrs. 
Gage's  lying  to  him,  the  witness  could  be  cross-examined  about  the 
same.  In  the  course  of  such  cross-examination  it  did  appear  that  there 
had  been  a  trial  the  night  before,  at  which  witness  and  Mrs.  Gage 
were  witnesses  on  opposite  sides,  and  that  the  jury  decided  against 
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the  witness  Bewley,  Unquestionably  the  witness  Bcwlcy  on  this 
trial  could  not  have  been  asked,  for  the  purpose  of  discrediting  him, 
as  to  the  result  of  some  trial  at  which  he  was  a  witness  (Yager  v. 
Person,  42  Hun,  400);  but  the  evidence  was  not  received  for  this 
purpose,  nor  objection  made  on  this  ground,  and  the  ruling  of  the 
court  to  which  exception  was  taken  only  went  to  the  extent  of  hold- 
ing that  the  witness  could  be  cross-examined  in  regard  to  his  state- 
ment that  Mrs.  Gage  had  lied  about  him.  The  defendants  having 
brought  this  into  the  case,  and  the  same  being  relevant  to  the  issue, 
inasmuch  as  it  bore  on  motive  and  intent  and  was  the  reason  given 
by  one  of  the  defendants  for  then  and  there  ejecting  the  Gages,  a 
refusal  to  allow  the  witness  to  be  examined  in  regard  thereto  would 
have  been  a  denial  of  absolute  right.  Langley  v.  Wadsworth,  99  N. 
Y.  63,  1  N.  E.  106;  Prout  v.  Bernards  L.  &  S.  Co.,  17  N.  J.  Law, 
719,  73  Atl.  486,  25  L.  R.  A.  (N.  S.)  683.  If  the  jury  found  that 
Mrs.  Gage  lied  about  Mr.  Bewley,  it  would  furnish  a  very  good  rea- 
son for  his  not  relying  upon  her  promise  to  get  a  house  and  move, 
and  it  was  therefore  important  for  the  plaintiff  to  cross-examine  the 
witness  in  regard  thereto. 
Motion  denied,  without  costs. 


DEANB  V.  STEGHERR 
{Municipal  Ck>urt  of  City  of  New  York,  Borough  of  Manhattan,  Fifth  District. 

October  18,  1916.) 

1.  Nbw  Tbial  ^s»72 — Settxno  Abide  Vbbdict. 

A  verdict  of  a  Jury  should  not  be  set  aside  as  against  the  weight  of 
evidence,  unless  there  be  something  showing  that  it  was  influenced  by 
bias,  passion,  prejudice,  or  corruption,  or  that  there  was  absolutely  no 
evidence  upon  which  a  Jury  could  base  a  yerdlct 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  |{  146-148;  Dec. 
Dig.  <8s>72.] 

2.  New  TbiaI/  «=»71 — Sbttino  Asn>B  Vebdict. 

Where  the  evidence  is  conflicting,  the  verdict  should  not  be  set  aside. 
[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  144,  145; 
Dec.  Dig.  <8=»71.] 

3.  Aniicals  «=»81— Dooa— Failubb  to  lacBwaoft— Statute. 

The  violation  by  defendant  of  Laws  1895,  c.  412,  §  1,  providing  that 
every  person  who  owns  or  harbors  one  or  more  dogs  shall  procure  a 
yearly  license,  did  not  render  defendant  liable  to  plaintiff  for  the 
killing  of  her  dog  by  defendant's. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  §§  283-285 ;  Dec. 
Dig.  «=>81.] 

4.  NbgI/IGencb  ^so134(9) — Violation  of  Obdinanob. 

A  violation  of  an  ordinance  is  some  evidence  of  negligence. 
[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  |  269;    Dec. 
Dig.  «=»134(9).] 

Action  by  Katherine  A.  Deane  against  Charles  E.  Stegherr.  Ver- 
dict for  defendant,  and  plaintiif  moves  to  set  it  aside,  and  for  an  or- 
der granting  new  trial.    Motion  denied. 
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Charles  E.  Thorn,  of  New  York  City,  for  plaintiff. 
Martin  Bourke,  of  New  York  City,  for  defendant. 

SNITKIN,  J.  The  plaintiflf  moves  for  an  order  to  set  aside  the 
verdict  of  the  jury  herein  rendered  on  the  6th  of  June,  1916,  on  the 
ground  that  the  said  verdict  is  against  the  weight  of  the  evidence  and 
contrary  to  law. 

There  can  be  no  question  that  the  facts  as  alleged  by  the  plaintiff, 
and  denied  by  the  defendant,  created  an  issue  which  necessarily  had 
to  be  submitted  to  the  jury.  The  jury  found  in  favor  of  the  defend- 
ant, as  had  also  been  found  by  a  former  jury  in  the  first  trial  had  here- 
in, which  was  subsequently  set  aside  by  the  trial  justice  (reported  in 
the  Law  Journal,  January  6, 1916,  opinion  by  Mr.  Justice  Lauer),  which 
order  was  affirmed  by  the  Appellate  Term. 

Discussing  the  first  point  raised  by  the  plaintiff,  that  the  verdict  ren- 
dered by  the  jury  in  the  present  trial,  was  against  the  weight  of  the 
evidence,  it  seems  to  me  that  that  has  no  merit.  As  I  have  stated  upon 
the  evidence  in  the  case,  it  was  my  duty  to  submit  the  question  to  the 
jury,  and  the  jury  having  found  in  favor  of  the  defendant,  I  am  una- 
ble to  say  that  the  verdict  has  no  legal  basis,  and  therefore  should 
be  set  aside.  Devaney  v.  Degnon  Const.  Co.,  79  App.  Div.  62,  79  N. 
Y.  Supp.  1050;  Ramsdell  v.  Goumis,  U.  S.  District  Court,  Southern 
District  of  New  York,  November  9,  1915,  Richards,  J.  (not  reported; 
for  opinion  of  Circuit  Court  of  Appeals,  see  228  Fed.  864,  143  C.  C. 
A.  262). 

[1]  It  seems  to  me  that  a  verdict  of  a  jury  should  not  be  set  aside 
as  against  the  weight  of  evidence  unless  there  be  something  showing 
it  was  influenced  by  bias,  passion,  prejudice,  or  corruption,  or  that  there 
was  absolutely  no  evidence  upon  which  a  jury  could  base  a  verdict. 
Brush  V.  Constable,  166  App.  Div.  543,  152  N.  Y.  Supp.  20;  Salcinger 
V.  Newton  St.  Ry.,  52  Misc.  Rep.  179,  101  N.  Y.  Supp.  804. 

[2]  Where  the  evidence  is  conflicting  the  verdict  should  not  be 
set  aside.  Berkowitz  v.  Cons.  Gas.  Co.,  134  App,  Div.  389,  119  N.  Y. 
Supp.  100.  It  is  true  that  a  motion  for  a  new  trial  is  not  governed 
by  any  well-defined  rules,  but  depends  in  a.  great  degree  upon  the 
peculiar  circumstances  of  the  case.  The  verdict  of  a  jury,  however, 
should  not  be  lightly  disturbed,  and  to  justify  the  granting  of  the  mo- 
tion the  record  should  disclose  some  basis  for  the  exercise  of  judicial 
discretion.  Rieser  v.  Wads  worth  Watchcase  Co.,  119  N.  Y.  Supp. 
173. 

[3,  4]  In  point  2  the  counsel  for  the  plaintiff  urges  that  the  verdict 
was  contrary  to  law,  in  that  the  evidence  indicated  beyond  dispute  that 
the  defendant  violated  chapter  412,  §  1,  of  the  Laws  of  1895,  which 
reads : 

"Every  person  who  owns  or  harbors  one  or  more  dogs  •  •  ♦  shaU  pro- 
cure a  yearly  Ucense.    ♦    ♦    ♦ »» 

Upon  the  trial  the  defendant  conceded  that  he  did  not  comply  with 
the  provisions  of  this  law,  and  the  plaintiff's  counsel  urges  that  the 
violation  of  the  provisions  of  this  law  ipso  facto  makes  the  defendant 
liable  for  any  damage  that  the  dog  may  have  caused.    With  this  con- 
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tention  I  am  unable  to  agree.  Section  17  of  the  Code  of  Ordinances, 
which  was  offered  in  evidence,  reads: 

"No  unmuzzled  dog  shall  be  permitted  at  any  time  to  be  on  any  public  high- 
way or  in  any  public  park  or  place  in  the  dty  of  New  York." 

,  It  seems  to  me  that  the  defendant  would  be  liable  only  if  he  per- 
mitted the  dog  to  go  unmuzzled  and  unleashed,  but  the  failure  to  ob- 
tain a  license  for  the  dog  does  not,  in  my  opinion,  make  him  primarily 
liable.  The  true  question  is  whether  the  injury  is  the  direct  and  im- 
mediate act  of  the  defendant,  and  certainly  the  direct  and  the  immedi- 
ate act  of  the  defendant  would  be  the  immuzzling  and  unleashing  of 
the  dog.  But  the  defendant  contended  that  the  dog  was  muzzled  and 
was  leashed ;  the  dog  was  brought  into  court  muzzled  and  leashed  in 
the  manner  in  which  it  is  alleged  by  the  defendant  he  was  on  the  day 
that  the  plaintiff's  dog  was  injured.  That  created  the  question  of 
fact  which,  I  repeat,  necessarily  had  to  be  submitted  to  the  jury,  and 
while  perhaps  on  the  evidence  I  may  have  been  inclined  to  find  to  the 
contrary,  yet  that  is  not  a  sufficient  basis  to  set  aside  the  deliberations 
of  a  jury. 

In  the  case  of  Buchanan  v.  Stout,  139  App.  Div.  204,  123  N.  Y. 
Supp.  724,  cited  by  the  plaintiff  on  this  motion,  the  defendant  had 
taken  his  dogs  into  the  public  street  unmuzzled  and  not  led.  It  seems 
to  me  that  the  gravamen  of  the  complaint  is  the  unmuzzling  of  the 
dog,  not  the  fact  that  the  dbg  was  unlicensed.  While  a  violation  of 
an  ordinance  is  some  evidence  of  negligence,  yet  that  very  question 
whether  the  ordinance  was  violated  had  to  be  submitted  to  the  jury. 
Personally  my  sjmipathies  are  with  the  plaintiff  4n  her  loss  of  this 
very  valuable  dog;  but  I  am  unable  to  find  a  sufficient  basis  to  set 
aside  this  verdict  on  the  ground  that  it  is  contrary  to  the  evidence  and 
against  the  weight  of  the  evidence. 

Under  the  circumstances  I  am  constrained  to  deny  the  motion.  Mo- 
tion to  set  aside  the  verdict  and  for  an  order  granting  a. new  trial  de- 
nied. 


In  re  HUNTS  ESTATE. 
(Surrogate's  Ck)urt,  New  Tork  County.    October  21,  1916.) 

1.  Taxation  ^=>895(6) — Tbansfeb  Tax — Deduction  fbom  Assets. 

For  purpose  of  transfer  tax,  there  should  be  deducted  from  the  assets 
of  testator's  estate  the  amount  of  his  note,  secured  by  mortgage  on  land 
in  another  state,  which  he  devised  free  from  all  indebtedness,  with  direc- 
tion to  Ms  executors  to  pay  out  of  his  estate  all  his  indebtedness  on  such 
property;  such  direction  relieving  the  devisee  from  his  liability,  under 
Real  Property  Law  (Consol.  Laws,  c.  50)  S  101,  for  debts  of  decedent  to 
the  value  of  the  devised  property,  and  making  it  the  duty  of  the  executors 
to  pay  it 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §  1719 ;  Dec.  Dig. 
^=s>895(6).] 

2.  Taxation   ^=»895(6) — Tbanseieb   Tax — ^Deduction   from   Assets — Settlk- 

MSNT  of  Dower  Claim. 

For  purpose  of  transfer  tax,  no  deduction  should  be  made  from  the 
assets  of  testator's  estate,  he  having  had  no  real  estate  In  the  state,  be- 
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cause  of  money  which  his  executon  paid,  In  conaftderation  of  her  release 
of  her  dower  and  all  other  rights  to  testator's  estate,  to  one  from  whom 
testator  had  secured  a  divorce,  but  who  had  commenced  an  action  to  set 
aside  the  decree,  as,  had  her  action  been  successful,  it  would  merely  give 
her  the  right  to  dower  in  his  real  estate. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §  1719;  Dec.  Dig. 
<g=>895(6).] 

3.  Taxation  ^=»876(1) — Transfer  Tax — Charitable  Bequest. 

Title  to  a  bequest  to  testator's  executors,  in  trust  to  establish  and 
maintain  a  charitable  institution  in  another  state,  is  tn  such  trustees  till 
they  have  formed  a  corporation  in  accordance  with  testator's  directions, 
and  its  transfer  is  not  exempt  from  taxation,  though,  under  Transfer  Tax 
Law  (Consol.  Laws,  a  60,  §f  220-245)  f  221,  a  bequest  to  a  domestic,  as 
distinguished  from  a  foreign,  charitable  corporation,  is  exempt 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §§  1693,  1698; 
Dec.  Dig.  «8=>876(1).3 

In  the  matter  of  the  estate  of  John  W.  Hunt,  deceased.  From  an 
order  assessing  a  transfer  tax,  one  of  deceased's  executors  appeals. 
Modified  and  affirmed. 

John  Nicolson,  of  New  York  City,  for  appellant. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  respondent. 

FOWLER,  S.  The  decedent  died  on  the  11th  of  December,  1910, 
and  at  the  time  of  his  death  he  had  his 'domicile  in  this  state.  The 
order  assessing  a  tax  upon  his  estate  was  entered  on  December  24^ 
1915,  and  one  of  the  executors  has  appealed  from  that  order.  The 
appeal  brings  up  for  consideration  several  questions. 

[1]  The  first  is  whether  the  appraiser  erred  in  refusing  to  deduct 
from  the  assets  of  the  estate  the  sum  of  $75,000  paid  by  the  execu- 
tors in  satisfaction  of  a  bond  and  mortgage  executed  by  the  dece- 
dent. At  the  date  of  decedent's  death  he  was  the  owner  of  a  hotel  sit- 
uated at  Daljas,  Texas.  He  had  borrowed  the  sum  of  $75,000  and 
had  given  his  bond  and  a  mortgage  on  the  hotel  as  security  for  the 
indebtedness.    His  will  contains  the  following  provisions: 

''I  further  devise  and  bequeath  nnto  the  said  R.  L.  Lucas  all  my  Interest  in 
the  Hotel  Southland,  of  Dallas,  Texas,  free  from  all  indebtedness,  and  I  direct 
my  executors  named  in  said  last  wiU  and  testament  to  pay  out  of  my  estate  ' 
all  indebtedness  due  by  me  on  said  Hotel  Southland  property." 

While  a  devise  of  real  estate  subject  to  a  mortgage  would,  under  the 
law  of  this  state,  make  the  devisee  liable  for  the  debts  of  the  decedent 
to  the  extent  of  the  value  of  the  property  devised  to  him  (section  101, 
Real  Property  Law),  the  express  direction  given  by  the  testator  to  his 
executors  to  pay  this  indebtedness  out  of  his  estate  relieves  the  devisee 
from  the  liability  imposed  by  law,  and  makes  it  the  duty  of  the  ex- 
ecutors to  pay  this  indebtedness  out  of  the  testator's  estate,  so  that 
the  devise  to  R.  L.  Lucas  will  be  free  from  the  mortgage.  The  amount 
of  the  bond  and  mortgage  should  therefore  be  deducted  from  the  as- 
sets of  the  estate  in  ascertaining  its  value  for  purposes  of  taxation^ 
and  the  appeal  is  sustained  on  this  point. 

[2]  The  next  question  relates  to  the  failure  of  the  appraiser  to  deduct 
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from  the  assets  of  the  estate  the  sum  of  $250,000,  paid  by  the  execu- 
tors to  Bessie  H.  Hunt,  the  divorced  wife  of  the  decedent.  The  dece- 
dent had  obtained  a  decree  of  divorce  against  Bessie  H.  Hunt,  but 
prior  to  the  date  of  his  death  she  had  commenced  an  action  to  set 
aside  the  decree.  The  action  was  pending  when  the  testator  died.  Sub- 
sequently an  agreement  was  entered  into  between  the  executors  and 
Bessie  H.  Hunt,  by  which  she  released  her  dower  and  all  other  rights 
to  the  testator's  estate  in  consideration  of  the  payment  of  $250,000. 
The  testator  did  not  die  seised  of  any  real  estate  in  this  state.  The 
real  estate  of  which  he  died  seized  in  other  states  is  not  subject  to  a 
transfer  tax  in  this  state.  The  payment  of  $250,000  to  Bessie  H.  Hunt 
was,  by  virtue  of  the  terms  of  the  compromise  agreement,  to  be  paid 
out  of  the  proceeds  of  real  estate  situated  in  California.  Even  if  Bessie 
H.  Hunt  had  succeeded  in  setting  aside  the  decree  of  divorce,  it  would 
not  affect  the  disposition  of  testator's  personal  property;  it  would 
merely  give  her  the  right  to  dower  in  his  real  estate,  and  as  he  owned 
no  real  estate  in  this  state  such  dower  interest  would  not  be  deductible 
from  any  personal  property  in  this  state.  The  appraiser,  therefore, 
was  correct  in  refusing  to  deduct  from  the  personal  property  in  this 
state  the  amoimt  paid  to  Bessie  H.  Hunt  under  the  compromise  agree- 
ment. 

[3]  The  order  entered  upon  the  appraiser's  report  determined  the 
value  of  the  residuary  estate,  consisting  of  personal  property,  to  be 
$117,241.92,  and  assessed  a  tax  of  $10,474.19  on  this  amount.  The  ex- 
ecutor contends  on  this  appeal  that  the  residuary  is  not  subject  to  a 
transfer  tax.  The  testator  disposed  of  his  residuary  estate  in  the 
fourteenth  paragraph  of  his  will,  which  reads  as  follows : 

"I  give,  bequeath  and  devise  all  the  rest,  residue  and  remainder  of  my 
estate  of  whatsoever  character  and  wheresoever  situate  unto  my  executors 
hereinafter  named,  In  trust  for  the  purpose  of  using  the  proceeds  therefrom 
in  establishing  and  maintaining  such  charitable  or  benevolent  institution  as 
they  may  see  fit,  as  a  memorial  for  myself,  the  same,  however,  to  be  estab- 
lished and  maintained  in  the  state  of  Georgia,  my  preference  being  that  the 
same  be  estabUshed  either  in  the  middle  or  southern  section  of  said  state  of 
Georgia." 

An  action  was  brought  in  the  Supreme  Court  of  this  state  by  certain 
of  the  testator's  next  of  kin  to  determine  the  validity  of  the  bequest 
and  devise  contained  in  the  paragraph  above  quoted,  and  a  judgment 
was  entered  on  stipulation  of  all  the  parties  interested  to  the  effect 
that  the  testator  had  made  a  valid  disposition  of  his  residuary  estate. 
Assuming,  then,  the  validity  of  the  bequest,  the  question  to  be  deter- 
mined in  this  proceeding  is  whether  it  is  subject  to  a  transfer  tax.  Sec- 
tion 221  of  the  Transfer  Tax  Law  in  force  at  the  time  of  testator's 
death  provided  that  any  property  devised  or  bequeathed  "to  any  reli- 
gious, educational,  charitable,  missionary,  benevolent,  hospital  or  in- 
firmary corporation"  shall  be  exempted  from  the  provisions  of  the 
law  in  relation  to  taxable  transfers  of  property.  It  was  held,  how- 
ever, that  this  exemption  did  not  apply  to  foreign  corporations.  Mat- 
ter of  Prime,  136  N.  Y.  347,  32  N.  E.  1091,  18  L.  R.  A.  713;  Mat- 
ter of  Balleis,  144  N.  Y.  132,  38  N.  E.  1007.  While  the  testator  ex- 
pressly provides  that  the  bequest  of  his  residuary  estate  is  made  to 
his  executors  for  the  purpose  of  establishing  and  maintaining  a  charita- 


Digitized  by 


GooQle 


1118  160  NEW  TOBK  8UPPI/BHBNT  (Sur.  Ct 

ble  or  benevolent  institution,  the  direction  that  such  institution  be 
established  and  maintained  in  the  state  of  Georgia  is  equally  express 
and  mandatory.  The  trustees  have  not  yet  formed  a  corporation  in 
accordance  with  the  directions  contained  in  the  fourteenth  paragraph 
of  the  testator's  will,  and  it  is  therefore  impossible  to  say  at  this  time 
whether  the  corporation  will  be  formed  under  the  laws  of  this  state 
or  the  laws  of  the  state  of  Georgia.  It  is  not  necessary  to  determine 
in  this  proceeding  whether  under  the  language  of  the  will  the  corpora- 
tion must  be  formed  and  established  under  the  laws  of  the  state  of 
Georgia;  but  until  such  time  as  the  corporation  is  formed  and  the 
residuary  estate  vests  in  it,  the  title  to  the  property  is  in  the  trustees, 
and  its  transfer  is  not  exempt  from  taxation.  Matter  of  Robinson, 
80  Misc.  Rep.  458,  142  N.  Y.  Supp.  456;  affirmed  212  N.  Y.  548, 
106  N.  E.  1042 ;  Matter  of  McCartin,  N.  Y.  Law  Journal,  December 
5,  1913;   opinion  quoted  Chrystie  on  Inheritance  Tax,  p.  608. 

The  order  fixing  tax  will  be  modified,  by  deducting  from  the  value 
of  the  residuary  estate  the  $75,000  paid  by  the  executors  in  satisfac- 
tion of  the  testator's  bond  and  mortgfage  on  the  property,  at  Dallas, 
Texas.  In  all  other  respects  the  order  is  affirmed.  Settle  order  on 
notice. 


<96  Misa  Bep.  114) 

In  re  BUNT. 
(Sarrogate's  Court,  Bronx  County.    June,  1916.) 

1.  TBU8TB  ^s»41 — Creation — Fobm  of  Deposit. 

The  deposit  of  money  in  a  bank  in  the  name  of  the  depositor  In  trust 
for  his  wife,  in  the  absence  of  evidence  to  the  contrary,  creates  a  pre- 
sumption that  the  depositor  intended  to  create  a  reyocable  trust,  which 
became  irrevocable  on  his  death. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §  60;  Dec  Dig. 
«=»41.] 

2.  Trusts  «s»43(1)— Evidknob — Declabations — ^Aduissibilitt. 

In  discovery  proceedings  by  an  administrator  under  Code  Civ.  Proc.  §i 
2675,  2676,  to  recover  possession  of  a  bank  book  held  by  decedent's  widow, 
which  had  been  issued  in  the  name  of  decedent  in  trust  for  his  wife, 
testimony  that  a  bank  official  had  suggested  that  the  deposit  be  made  in 
that  form,  and  that  the  decedent  had  made  other  declarations  negativing 
his  intention  to  create  a  trust  for  his  wife,  such  declarations  not  being 
made  contemporaneously  with  the  deposit,  was  incompetent. 

[Ed.  Note.--For  other  cases,  see  Trusts,  Cent.  Dig.  §  62;  Dec  Dig. 
<8==>43(1).] 

3.  Trusts  ^=>44(1) — Cbeation — Bank  Deposit — Evidence. 

That  a  bank  depositor,  whose  account  was  in  his  name  in  trust  for  his 
wife,  withdrew  some  of  the  funds  and  used  them  f6r  his  own  purposes,  is 
not  evidence  that  he  did  not  intend  to  create  a  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f  66;  Dec  Dig. 
<S=>44(1).] 

4.  ExEouTOBS  AND  Aduinistbatobs  ^=»85(6) — Collection  of  Assets — ^Burden 

OF  Pboof. 

In  discovery  proceedings  by  an  administrator  under  Code  Civ.  Proc  H 
2675,  2676,  the  burden  of  proving  that  the  property  in  question  belongs  to 
the  estate  is  on  the  petitioner. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  323,  354 ;  Dec  Dig.  «8=>85(6).] 
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5.  Tbusts  ^=3»41 — Cbxation — Evidence — Sitffioxxnct. 

In  discoyery  proceedings  by  an  administrator  for  possession  of  a  bank 
book,  issued  in  the  name  of  the  decedent  in  trust  for  his  wife  and  held  by 
the  wife,  evidence  held  insufficient  to  overcome  the  presumption  that  de- 
cedent intended  to  create  a  trust 

[Ed.  Note. — Fbp  other  cases,  see  Trusts,  Cent  Dig.  S  60;  Dec.  Dig. 
«=>41.] 

Discovery  proceedings  under  Code  Civ.  Proc.  §§  2675,  2676,  by- 
James  T.  Bunt,  as  administrator,  etc.,  of  William  Beaman.  Relief 
denied. 

James  T.  Bunt,  of  New  York  City,  for  petitioner. 
John  C.  Stein,  of  New  York  City,  for  respondent. 

SCHULZ,  S.  The  petitioner,  one  of  the  three  administrators  of 
the  goods,  chattels,  and  credits  of  the  decedent,  instituted  this  proceed- 
ing under  sections  2675  and  2676  of  the  Code  of  Civil  Procedure. 
He  claims  that  the  respondent,  who  is  the  widow  of  the  decedent,  had 
a  bank  book  evidencing  deposits  in  a  savings  bank  which  belonged  to 
the  estate  of  the  decedent,  and  which  she  declines  and  refuses  to  sur- 
render to  the  administrators.  The  petitioner  alleged  that  his  coad- 
ministrators were  not  inclined  to  proceed  in  the  matter. 

[1]  It  appears  that  the  account  was  in  the  name  of  the  decedent 
"in  trust  for  wife  Anna,"  the  latter  being  the  respondent.  Deposits 
in  this  form  have  frequently  been  before  the  courts,  and  happily  the 
Court  of  Appeals  has  laid  down  a  rule  with  regard  to  them  in  Matter 
of  Totten,  179  N.  Y.  112,  125,  71  N.  E.  748,  752  (70  L.  R.  A.  711), 
as  follows: 

"A  deposit  by  one  person  of  his  own  money,  in  his  own  name  as  trustee 
for  another,  standing  alone,  does  not  establish  an  irrevocable  trust  during 
the  lifetime  of  the  depositor.  It  is  a  tentative  trust  merely,  revocable  at 
will,  until  the  depositor  dies  or  completes  the  gift  in  his  lifetime  by  some 
unequivocal  act  or  declaration,  such  as  delivery  of  the  pass-book  or  notice  to 
the  benefldary." 

See,  also,  Matthews  v.  Brooklyn  Savings  Bank,  208  N.  Y.  508,  102 
N.  E.  520. 

In  the  absence  of  any  evidence  to  the  contrary,  the  form  of  the 
account  under  this  decision  creates  a  presumption  that  the  decedent 
intended  to  create  a  revocable  trust  which  became  irrevocable  upon 
his  death. 

[2]  The  petitioner  claims  that  the  account  was  opened  in  the  form 
indicated  at  the  suggestion  of  one  of  the  officers  of  the  savings  bank, 
upon  an  occasion  when  the  decedent  wished  to  deposit  moneys  in  an- 
other account  which  he  had  with  the  same  bank,  but  in  which  there 
had  been  deposited  the  full  amount  accepted  by  the  bank  from  one 
depositor.  The  officer  of  the  bank  was  not  called.  The  petitioner 
himself,  to  rebut  the  presumption  above  stated,  testified  that  the  dece- 
dent, in  his  presence  and  in  the  presence  of  the  respondent,  made  a 
statement  tiiat  an  official  of  the  bank  had  made  the  suggestion  above 
referred  to,  and  that  upon  the  same  occasion  the  decedent  made  other 
declarations  negativing  the  presumption  that  he  intended  to  create  a 
trust  in  favor  of  the  wife.    This  testimony  was  objected  to  by  the 
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respondent  upon  the  ground  that  the  witness  was  the  attorney  and 
the  grandson  of  the  decedent  The  objection  on  those  grounds  was 
overruled  and  the  evidence  taken.  The  testimony  was  incompetent 
however,  under  the  authority  of  the  case  of  Tiemey  v.  FitzpatricK 
195  N.  Y.  433,  88  N.  E.  750,  in  which  the  court,  speaking  of  a  similar 
declaration,  said: 

"This  declaration  was  not  a  statement  made  contemporaneously  with 
some  act,  and  which  might  be  regarded  as  properly  receivable  as  character- 
izing such  act.  It  was  a  declaration  in  reference  to  a  past  event.  Introduced 
for  the  purpose  of  rebutting  the  inference  of  the  establishment  of  a  tentative 
trust  arising  out  of  the  act  of  the  declarant  in  making  the  deposit  expressly 
in  trust  for  the  plaintiff.  Such  a  declaration  is  not  admissible  for  such  a 
purpose"— citing  2  Wigm.  Ev.  S  1085;  Wangner  v.  Grimm,  169  N.  Y.  421,  431. 
62  N.  B.  569;  Scheps  v.  Bowery  Savings  Bank,  97  App.  Dlv.  434,  90  N.  Y. 
Supp.  26;  Kelly  v.  Home  Savings  Bank,  103  App.  Dlv.  141,  92  N.  Y.  Supp. 
578. 

I  have,  therefore,  not  considered  this  testimony  in  deciding  this  mat- 
ter. I  will  say,  however,  that,  even  with  this  testimony  in  the  pro- 
■ceeding,  I  would  have  reached  the  same  conclusion. 

[3]  Testimony  was  also  offered  to  show  that  subsequently  to  the 
deposit  moneys  were  withdrawn  from  the  same  and  used  by  tie  dece- 
dent; but,  assuming  that  such  withdrawal  was  made  and  the  moneys 
used  by  the  decedent  for  his  own  purposes,  these  facts  are  not  evi- 
dence that  he  did  not  intend  to  create  a  trust  Mabie  v.  Bailey,  95 
N.  Y.  206. 

[4,  5]  The  respondent  denied  that  the  statements  referred  to  above 
and  alleged  to  have  been  made  by  the  decedent  were  thus  made,  and 
was  permitted  to  testify  that  a  year  before  his  death  the  decedent  had 
presented  her  with  the  bank  book.  Shortly  after  the  death  of  the 
decedent,  all  of  the  parties  interested  in  this  estate  entered  into  an 
agreement,  which  is  in  evidence,  by  which  they  agreed  to  a  distribu- 
tion of  his  estate.  The  agreement  recites  that  the  parties  are  de- 
sirous of  adjusting  their  rights  and  interests  without  litigation,  contro- 
versy, or  difference  of  any  sort,  and  no  mention  is  made  of  the  ac- 
count in  question.  In  the  transfer  tax  proceeding,  the  petitioner  in 
this  matter  was  also  the  petitioner,  and  the  respondent,  who  was  pro- 
duced as  a  witness  in  that  proceeding,  being  examined  by  the  peti- 
tioner, testified  substantially  as  she  did  in  this  proceeding. 

The  burden  of  proving  that  the  property  in  question  belonged  to 
the  estate  is  upon  the  petitioner.  Considering  all  the  evidence  in  this 
case  and  the  presumption  which  the  form  of  the  account  raises,  I 
am  of  the  opinion  that  the  petitioner  has  failed  to  sustain  that  burden. 
As  the  answer  alleged  title  to  the  book  and  money  in  question,  this 
court  is  empowered  to  determine  the  same,  and  I  find  that  as  between 
the  parties  to  this  proceeding  the  title  thereto  at  the  time  of  the  death 
of  the  decedent  was  in  the  respondent.  The  evidence  of  the  alleged 
gift  by  the  decedent  to  the  respondent  rests  entirely  upon  the  testi- 
mony of  the  respondent,  and  under  the  authorities  great  caution  must 
be  observed  in  basing  a  finding  upon  the  uncorroborated  testimony  of 
a  donee  after  the  death  of  the  donor.  In  this  matter,  however,  it  is 
not  necessary  to  the  conclusion  which  I  have  reached  to  find  that  a 
gift  took  place.    The  presumption  arising  from  the  form  of  the  ac- 
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count  has  not  been  overcome.    Hence  she  became  the  owner  of  the 
property  in  question  upon  the  death  of  the  decedent  if  it  had  not 
theretofore  been  presented  to  her. 
Decreed  accorcUngly. 


In  re  MARTINEZ. 

(Surrogate's  Court,  New  York  County.    October  20,  1916.) 

Taxation   ^3»895(6) — ^Inhebttangb   Tax — ^DEDUcnoN — Dowxb. 

Where  decedent  bequeathed  to  bis  wife  a  sum  of  money,  and  devised 
his  family  mansion,  stables,  etc.,  to  her  for  Ufe  and  gave  his  residuary 
estate  in  trust  for  division  into  four  equal  parts,  paying  the  income  from 
one  of  such  parts  to  his  widow  for  life,  and  the  income  from  the  other 
three  parts  to  his  children,  a  power  to  his  trustee  to  sell  the  realty  or 
lease  it  for  a  term  manifested  an  intention  that  she  should  not  have 
dower  in  addition  to  the  provisions  made  for  her,  so  that  there  was  no 
error  in  refusing  to  deduct  the  value  of  her  dower  from  the  assets  of  the 
estate  in  fixing  the  inheritance  tax. 

[Ed.  Note.—- For  other  cases,  see  Taxation,  Cent  Dig.  1 1719;  Dea  Dig. 
<5=»895(6).] 

In  the  matter  of  the  estate  of  Miguel  Ramon  Martinez.  From  an 
order  fixing  a  tax,  the  widow  appeals.    Order  affirmed. 

Murray,  IngersoU,  Hoge  &  Humphrey,  of  New  York  City  (Theo- 
dore F.  Humphrey,  of  New  York  City,  of  counsel),  for  appellant 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

FOWLER,  S.  The  decedent's  widow  appeals  from  the  order  fix- 
ing tax,  and  contends  that  the  appraiser  erred  in  refusing  to  deduct 
from  the  assets  of  the  estate  the  value  of  her  dower  in  the  real 
estate  of  which  the  decedent  died  seised.  The  decedent  bequeathed 
to  his  wife  the  sum  of  $25,000,  and  devised  to  her,  for  her  life,  his 
family  mansion  in  Spain,  with  the  stables  and  garden  attached  there- 
to. He  gave  his  residuary  estate  to  the  New  York  Life  Insurance 
&  Trust  Company  in  trust,  to  take  and  hold  the  same  and  divide  it 
into  four  equal  parts,  and  pay  the  income  from  one  of  the  parts  to 
the  decedent's  widow  during  her  life,  and  to  pay  the  income  from 
the  other  three  parts  to  his  diildren.  He  also  gave  his  trustee  power 
to  sell  his  real  estate  or  to  lease  it  for  a  number  of  years. 

The  power  given  to  the  trustee  to  sell  all  his  real  estate  or  to 
lease  it  for  a  number  of  years  is  inconsistent  with  the  right  of  the 
widow  to  the  use  and  occupancy  of  one-third  of  it  during  her  life. 
It  is  therefore,  evident  that  the  testator  did  not  inteqt  that  the  widow 
should  have  dower  in  addition  to  the  provisions  contained  in  the  will 
for  her  benefit  Matter  of  Gordon,  172  N.  Y.  25,  64  N.  E.  753,  92 
Am.  St.  Rep.  689;  Matter  of  Gale,  83  Misc.  Rep.  686,  145  N.  Y. 
Supp.  301. 

Order  fixing  tax  affirmed. 
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MEMORANDUM   DECISIONS 


Josephine  ABADIB  ▼.  HTDB  HEAL  ES- 
TATE CORPORATION.  (Supreme  Court,  Ap- 
pellate  Division,   First  Department.    July   10, 


1916.) 
filed. 


Motion  denied,  with  $10  costs.    Order 


Isabel  ADLE,  as  admx.,  etc^  Kspt.  y.  FUL- 
TON LIGHT,  HEAT  &  POWER  CO.,  applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  11,  1916.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  AH  con- 
cur. 

Isabel  ADLE,  as  admx.,  etc.,  respt.,  ▼.  FUL- 
TON LIGHT,  HEAT  &  POWER  CO.,  applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  11,  1916.)  Judgment  and 
order  affirmed,  with  costs.    AH  concur. 

JETNA  MORTGAGE  (X>.  v.  Alexander 
BIENSTOCK.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  13,  1916.) 
Application  denied,  with  $10  costs.  Order 
signed. 


Elizabeth  AGMINAS  v.  WILKES-BARRE 
COLLIERY  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  October  13,  1916.) 
Motion  granted :  question  certified  on  settlement 
of  order.     Settle  order  on  notice. 


ALLEN.  Appellant  ▼.  CITX  OF  NEW 
TORK,  Respondent  (Supreme  Court  Appel- 
late Division.  Second  Department  July  28, 
1916.)  Appeal  from  Trial  Term,  Kings  Coun- 
ty. Action  by  Mary  Allen,  as  administratrix, 
etc.,  of  Michael  De  Crulccio,  deceased,  against 
the  City  of  New  York.  From  a  judgment  dis- 
missing the  complaint  and  an  order  denying 
a  motion  for  new  trial,  plaintiff  appeals.  Af« 
firmed. 

PER  CURIAM.  The  plaintiff  showed  that 
cold  weather  lessened  the  resistance  of  the  cast 
iron  snap,  but  did  not  show  that  the  snap  in 
question  had  been  subjected  to  cold  sufficient  for 
that  purpose  on  the  day  in  question  or  before 
that.  Facera,  to  the  question  whether  the 
weather  was  cold  on  the  morning  of  November 
23.  1914,  answered,  "Some."  Whether  it  was 
cold  enough  to  afi'ect  the  snap  injuriously  does 
not  appear.  The  learned  counsel  for  the  plain- 
tiff urged  that  the  frequent  participation  oi 
the  court  in  the  trial  was  disconcerting  and  prej- 
udicial ;  but  it  did  not  preclude  the  counsel  from 
showing  a  temperature  that  rendered  the  use 
of  the  bit  improper.  Hence,  assuming  that  the 
jury  could  Infer  that  the  snap  broke  and  caused 
the  injury,  negligent  use  of  it  on  the  day  in 


question   was  not  shown.    The  Judgment   and 
order  should  be  affirmed,  with  costs. 

Fiore  AMANNA  y.  SBABURY  BUILD- 
ING (X).  and  another.  (Supreme  Court  Appel- 
late Division,  First  Department  October  13, 
1916.)  Motion  granted,  with  |10  costs.  Order 
filed. 


Carl  E.  ANDERSON,  appellant,  y.  B.  W. 
BLISS  COMPANT,  respondent  (Supreme 
Court,  AjppeUate  Division,  Second  Department 
October  o,  1916.)  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  event  We 
think  the  case  was  for  the  jury.  McOovem 
V.  C.  V.  R.  R.  CJOi,  123  N.  Y.  280,  25  N.  E.  373; 
Rice  V.  Eureka  Paper  Co.,  174  N.  Y.  385.  W> 
N.  E.  979,  62  L.  R.  A.  611,  95  Am.  St  Rep. 
585.  Jenks,  P.  J.,  and  Carr,  Sta^leton,  Rich, 
and  Putnam,  JJ.,  concur. 


George  T .  ANDERSON,  applt.,  y.  Thomaa 
G.  KENNY  and  Robert  Duman:*  respt 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment September  28.  1916.)  Order  unan- 
imously affirmed,  with  $l0  costs  and  disburse- 
ments. 


Charles  H.  ARMSTED,  respt,  y.  Emory  A. 
ROBINSON,  applt  (Supreme  Court  Appel- 
late Division,  Fourth  Department  May  26, 
19ia)  Motion  to  substitute  R.  B.  Hagadom 
and  Harry  L.  Alien  as  receivers  in  supplementa- 
ry proceedings,  in  place  of  Emory  A.  Robinson, 
denied,  with  $10  costs.  Held  that,  the  petition- 
ers not  havin|r  been  substituted  in  the  court 
below,  and  this  appeal  having  been  dismissed 
upon  consent  of  the  defendant  and  he  not  hay- 
ing authorizcfd  the  appeal  to  be  taken  to  this 
court  the  right  to  substitute  the  petitioners 
should  be  denied. 


Harry  ASEtER  and  another  v.  Emanuel  CO- 
HEN. (Supreme  Court,  Appellate  Division, 
Fint  Department  July  17,  1916.)  Applica- 
tion denied,  with  $10  costs.    Order  signed. 


Bennie  AUBIN,  Respondent  ▼.  David  WADS- 
WORTH,  Appellant  (Supreme  uourt.  Appel- 
late Division,  Fourth  Department.  December, 
1915.)  Appeal  by  the  deiendant  from  a  judjr- 
ment  of  the  Supreme  Court  in  favor  of  the 
plaintiflF  for  $2,937.30  damages  and  costs,  en- 
tered June  3,  1918,  in  the  office  of  the  derk 
of  the  county  of  Cayuga,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  June  7, 
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1913,   denying  the  defendant's   motioh  to  set 
aside  the  yerdict  and  for  a  new  trial. 

PER  CURIAM.  Under  the  court's  instruc- 
tion the  jury  were  permitted  to  consider  in  de- 
termining the  question  of  defendant's  negligence 
his  failure  to  install  for  use  by  the  operator  of 
the  grindstone  at  which  plaintiff  was  at  work 
at  the  time  he  was  injured  a  hand  power  control. 
The  evidence  shows  that  the  stone  broke  almost 
immediately  after  its  acceleration  of  speed  was 
observed  by  plaintiff.  It  appears  that  such  a 
hand  power  control,  if  it  had  been  installed, 
would  necessarily  have  operated  slowly  in  reduc- 
ing or  accelerating  the  speed  of  the  stone.  We 
think  it  does  not  appear  that,  if  installed,  plain- 
tiff could  have  operated  it  so  promptly  as  to 
have  reduced  the  speed  in  time  to  avoid  the 
accident.  If  so.  defendant's  failure  to  install 
this  control  could  not  be  considered  as  a  proxi- 
mate cause  of  the  accident.  The  jury  were  also 
permitted  to  find  defendant  negligent  if  the 
stone  should  be  found  by  them  to  have  broken 
by  reason  of  imperfection  in  structural  forma- 
tion, provided  defendant  should  have  known  of 
such  defect.  We  are  also  of  the  opinion  that  if 
the  verdict  of  the  jury  may  be  considered  as 
based  upon  this  ground  of  negligence,  it  was 
against  the  weight  of  the  evidence.  The  judg- 
ment and  order  should  be  reversed  and  a  new 
trial  directed,  with  costs  to  appellant  to  abide 
event.  All  concurred,  except  Itruse,  P.  J.,  who 
dissented.  Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  appellaiit  to 
abide  event 


In  the  Matter  of  BRAINARD  AVERY.  (Su- 
preme Court,  Appellate  Division,  BHrst  Depart- 
ment. October  W,  1916.)  Proceeding  dismiss- 
ed.   Settle  order  on  notice. 

BABY  SHOW  EXHIBITION  CO.  ▼.  CROW- 
ELL  PUBLISHING  CO.  (Supreme  CJourt,  Ap- 
pellate Division,  First  Department.  October 
13,  1916.)  Motion  for  stay  granted.  Settle  or- 
der on  notice. 


Richard  A.  BAC^IA  and  another,  respona- 
ento,  V.  0.  Milton  ROGERS,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  6,  1916.)  Order  modified, 
by  directing  that  the  plaintiffs  pay,  within  20 
days,  to  the  defendant,  the  sum  of  §30,  as  a  con- 
dition for  the  filing  and  service  of  a  new  bond 
therein  prescribed,  and  as  so  modified  affirmed, 
without  costs.  No  opinion.  Jenks,  P.  J.,  and 
Carr,  Mills,  Rich,  and  Putnam,  JJ.,  concur. 

Henry  0.  BADENHAUSEN,  etc,  respondent, 
V.  NEENAN  ELEVATOR  COMPANY  et  al.. 
defendants,  and  John  F.  Healv  and  another, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  September  29,  1916.) 
Judgment  modified,  by  directing,  as  a  condition 
of  the  adjudication  in  plaintiff's  favor,  the  resto- 
ration by  defendant  Neenan  Elevator  Company  to 
defendant  Healy  of  the  sum  of  $4,513.25  within 
30  days  after  entry  of  judgment,  and  in  default 
of  such  payment  a  lien  for  that  amount  is  ad- 
judged on  the  personal  property  involved,  and  a 
sale  of  the  said  property  of  defendant  Neenan 
Elevator  Company  is  directed  as  in  the  case  of 


foreclosure  of  a  lien  upon  a  chktteL  Madison 
Ave.  Baptist  Church  v.  Oliver  St  Baptist 
Church,  73  N.  Y.  82,  93.  The  requests  to  find 
prepared  by  defendant  Healy  and  another,  num- 
bered 13  and  14,  are  granted.  As  modified,  the 
J'udgment  is  affirmed,  without  costs.  Jenks,  P. 
L,  and  Carr,  Stapleton,  Rich,  and  Putnam,  JJ., 
concur.  Settle  order  on  notice  before  Mr.  Jus- 
tice Stapleton. 


Matter  of  William  C  BAKER  ▼.  Andrew 
J.  MAGUIRE.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  IB,  1916.) 
Motion  granted.    Order  filed. 


Dickerson  G.  BAKER  and  Edgar  Park,  Ap- 
pellants, V.  Frank  H.  PAGE  and  Others,  Re- 
spondents. (Supreme  Court,  Appellate  Division. 
Second  Department  December,  1915.)  Appeal 
transferred  to  the  First  Department 

John  BALZER,  respondent,  v.  OCEAN 
STEAMSHIP  COMPANY   OF   SAVANNAH, 

appellant  (Supreme  (jourt  Appellate  Division. 
Second  Department.  July  28»  1916.)  Judgment 
and  order  unanimously  affirmed,  wiUi  costs.  No 
opinion. 


John  BARBER,  applts.,  ▼.  Jane  STAUCH, 
respt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  20.  1916.)  Motion 
for  reargument  denied,  with  $10  costs. 

Charles  V.  BARKER,  appellant-respondent 
V.  Francis  E.  BARKER  et  aL,  defendants, 
Maud  Archer  et  aW,  appellants,  and  Pauline 
May  et  aL,  respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  28, 
1916.)  Motion  for  reargument  granted,  on  con- 
dition that  any  additional  papers  be  submitted 
on  or  before  September  1,  1916. 


Harry  BARNSLEY,  respondent,  v.  NEW 
YORK  CONSOLIDATBD  RAILROAD  COM- 
PANY,  appellant  impleaded,  etc.  (Supreme 
Court,  Appellate  Division,  Second  Department 
September  29.  1916.)  Judgment  and  order  un- 
animously afiirmed,  with  costs.    No  opinion. 

BARON  STEUBEN  CO-OPERATIVE 
FIRE  INSURANCE  COMPANY,  Respondent 
V.  Claude  V.  STOWELL,  impellent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
December,  1915.)  Judgment  affirmed,  with  costs. 
All  concurred. 


BARON  STEUBESN  CJO-OPERATIVB 
FIRE  INSURANCE  COMPANY,  Respondent 
V.  Claude  V.  STOWELL  and  Another,  Appel- 
lants. (Supreme  Court  Appellate  Division, 
Fourth  Department  December,  1915.)  Judg- 
ment affirmed,  with  costs.    All  concurred. 

Bert  BARRY,  respondent  ▼.  Richard  MAR- 
KEY,  Jr.,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  July  28, 
1916.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 
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Charles  H.  G.  BEAKBS  ▼.  Leo  FASSI4ER. 
(Supreme  Court.  Appellate  DiviBion,  First  De- 
partment. October  13,  1916.)  Application  de- 
nied, with  $10  costs.    Order  signed. 

Robert  A,  BBATTY  7.  Gustave  L.  RO- 
SENBERG. (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  October  18,  1916.) 
Motion  denied,  with  $10  costs,  and  stay  vacated. 
Order  filed. 


Lorenzo  BEEMAN  and  Robert  Beeman, 
applts.,  ▼,  AMERICAN  EXPRESS  CO.,  respt 
(Supreme  Court,  Appellate  Division.  Third  De- 
partment September  28,  1916.)  Motion  de- 
nied. 


Leslie  BELDEN.  appellant,  ▼.  NORTHERN 
HOTEL  COMPANY,  respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
October  6,  1916.)  This  is  an  action  brought  un- 
der the  employers'  liability  provisions  of  the 
Labor  Law.  There  is  evidence  that  the  valve, 
the  blovrine  out  of  which  caused  the  injurv, 
could  not  have  blown  out  unless  the  threads 
were  defective;  that  this  defect  could  not  have 
been  discovered  through  the  ordinary  observa- 
tion of  the  person  using  it,  but  could  be  dis- 
covered by  inspection  on  the  part  of  the  person 
charged  with  tbe  duty  of  making  due  inspection ; 
and  there  is  evidence  that  it  was  customarily 
the  duty  of  the  chief  engineer  to  make  that  in- 
spection. To  dismiss  the  complaint  at  the  close 
of  plaintiffs  case,  notwithstanding  this  evidence, 
was  error.  Judgment  and  order  reversed,  and 
new  trial  granted.  Costs  to  abide  the  event 
Jenks,  P.  J.,  and  Carr,  Stapleton,  Mills,  and 
Putnam,  JJ.,  concur. 


Hattie  E.  BELL  v.  Bridset  ELLIS,  etc.  (Sa- 
preme  Court,  Appellate  Division,  First  Depart- 
ment. Jul^  10, 1916.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 


.Tohn  BELTZ,  Respondent  ▼.  BUFFALO, 
ROCHESTER  &  PrficSBURGH  RAILWAY 
COMPANY,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  December, 
1915.)  Judgment  and  order  aifirmeo,  with  costs. 
All  concurred,  except  Foote,  J.,  who  dissented. 


William  W.  BENSON,  applt,  v.  Sherman  W. 
HONEYMAN,  respt  (Supreme  CJourt,  Appel- 
late Division,  Fourth  Department  October  4, 
1916.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  file  and  serve  printed  papers  on 
appeal  and  pay  to  respondent's  attorney  |10 
within  10  days  and  be  ready  to  argue  tAie  ap- 
peal on  October  16th. 

B.  F.  GOODRICH  CO.,  respt,  ▼.  Albert  M. 
ZIMBRICH,  applt  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  October  18, 
1916.)  Judgment  affirmed,  with  costs.  All  con- 
cur. 


In  the  Matter  of  Matthew  M.  BLACK,  an  at- 
torney. (Supreme  Court  Appellate  Division, 
Second  Department  September  29,  1916.)  Mo- 
tion granted,  and  proceedings  dismissed. 


Ellen  S.  BONNBTTE  as  Bx'tilx,  Respt,  ▼. 
Joseph  A.  MOLLOY,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  October 
13,  1916.)  Order  affirmed,  with  |10  costs  and 
disbursements.    No  opinion.    Order  filed* 


John  BOSSERT  and  Charles  Y.  Bossert  etc., 
respondents,  v.  Annie  E.  DUCKER  and  Dacker 
Company,  appellants,  and  others,  defendants. 
(Supreme  (yourt  Appellate  Division,  Second  De- 
partment. September  29,  1916.)  Judgment  of 
the  County  Court  of  Kings  County  modified,  by 
allowing  as  credits  on  the  bond  indebtedness 
items  specified  in  defendants'  sixth  proposed 
finding  of  fact  and  by  making  deductions  in 
interest  accordingly,  and,  as  so  modified,  af- 
firmed, without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Carr,  Stapleton,  Mills,  and  Putnam,  JJ., 
concur.  Settle  order  before  Mr.  Justice  Staple- 
ton. 


In  the  Matter  of  BOWERY  SAVINGS 
BANK,  Applt  In  re  Elisabeth  M.  MURPHY, 
Applt  Edward  F.  Martin  and  William  J. 
Martin,  Respts.  (Supreme  Court  Appellate  Di- 
vision, EMrst  Department  October  13,  1916.) 
Older  affirmed,  with  $10  costs  uid  disburse- 
ments  to  respondents  Martin.  No  opinion.  Or- 
der filed. 

Lucy  W.  BOYLE,  respondent  ▼.  Frank  J. 
HAYES  and  John  N.  Boylan,  as  executors, 
etc.,  of  John  B.  Salter,  deceased,  appellants. 
(Supreme  (jonrt  Appellate  Division,  Second 
Department.  July  28,  1916.)  Motion  to  reset- 
tle order  denied. 

Orwell  A.  BRACE,  as  Administrator,  etc., 
Respondent,  v.  BATH  &  HAMMONDS- 
PORT  RAILROAD  COMPANY.  Appellant 
(Supreme  Court  Appellate  Division,  Fourth 
Department  December,  1915.)  Order  affirmed, 
with  cost&  See,  also.  166  App.  Div.  961,  154 
N.  Y.  Supp.  931.    All  concur. 

Anna  Horstmann  BRAUN.  respondent,  ▼• 
Henry  MEYER  and  Marguerite  ^eyer,  appel- 
lants. (Supreme  (jourt  Appellate  Division, 
Second  Department  July  28,  1916.)  Judg- 
ment and  order  of  the  County  Court  of  Rich- 
mond County  unanimously  affirmed,  with  costs. 
No  opinion. 

Anna  Horstmann  BRAUN,  respondent  ▼• 
Henry  MEYER  and  another,  appellants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment September  29.  1916.)  Motion  for 
reargument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied. 

Charles  N.  BRIZSE,  Respt,  v.  Frederidk  J. 
LISMAN  et  aL,  Applta    (Supreme  Court  Ap- 

?ellate  Division,  £^rst  Department  October 
3,  1916.)  Order  reversed,  with  |10  costs  and 
disbursements,  and  motion  ^nted  to  the  ex- 
tent stated  in  order.  No  opinion.  Order  filed. 
Dowling  and  Smith,  JJ.,  dissent 


William  BRODIE,  respondent  ▼.  NEW 
YORK  &  QUEENS  ELEOTRKJ  LIGHT  & 
POWER  COMPANY,  appellant  (Supreme 
Court  Appellate  Division,  Second  Departinent 


Digitized  by 


GooQle 


MBHORANIHJIC  DDCIBIONB 


1125 


September  29,  1916.)  Jndsment  and  order  of 
the  County  Court  of  Queexis  County  unani- 
mously affirmed,  with  costs.    No  opimon. 


In  the  Matter  of  Max  BROWN,  an  Attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February,  1916.)  Motions  granted. 
Memorandum  per  curiam.  Orders  to  be  settled 
on  notice. 

Charles  H.  BROWN,  Respondent,  v.  PRO,- 
TECTED  HOME  CIRCLE,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
Sartment.  December,  1915.)  Judgment  and  or- 
er  affirmed,  with  costs.    Ail  concurred. 


Lawrence  B.  BROWN  v.  Charles  A.  ROB- 
INSON and  Others.  (Supreme  Court,  Appel- 
late Division,  First  Department.  February, 
1916.)  Motion  granted.  Memorandum  per 
curiam.    Order  to  be  settled  on  notice. 


Frank  BBUST,  respt,  ▼.  John  CAMPBELL, 
applt  (Supreme  Courl  Appellate  Division, 
Third  Department  September  28,  1916.) 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

Joseph  BUCALOS,  respondent,  y.  Bemhard 
SCHuBEIRT,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  28, 
1916.)  Judgment  and  order  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  on  the 
ground  that  the  finding  by  the  jury  that  tne 
operator  of  the  car  was  engaged  in  the  busi- 
ness of  the  master  at  the  time  of  the  casualty 
is  contrary  to  the  evidence.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Stapleton,  and  Putnam,  JJ., 
concur. 


John  BULCK,  respondent,  ▼.  George  F. 
DRISCOLL,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Septem- 
ber 29,  1916.)  Application  denied,  with  |10 
costs. 

James  L.  BUNNELL  v.  Elverton  R.  CHAP- 
MAN. (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Motion 
to  strike  papers  from  record  granted.  Settle 
order  on  notice. 

James  L.  BUNNELL  v.  Elverton  B.  CHAP- 
MAN. (Supreme  Court,  Apjpellate  Division, 
First  Department.  October  13,  1916.)  Motion 
to  continue  stay  granted.  Settle  order  on  no- 
tice. 


Robert  E.  BURKE  v.  Leon  MOYSE  and  an- 
other. (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Appli- 
cation granted.    Ord^r  .signed. 


Frederick  P.  BURNHAM,  an  infant,  etc.,  re- 
spondent V.  THOMAS  ROULSTON,  Inc.,  ap- 
Sellant.  (Supreme  Court  Appellate  Division, 
econd  Department  July  28, 1916.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 


Thomas  BURNHAM,  respondent  ▼•  THOM- 
AS ROULSTON,  Inc.,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
July  28,  1916.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


In  the  matter  of  the  claim  of  Guiseppe  CAC- 
CAVA  NO,  claimant,  for  compensation  under 
the  Workmen's  Compensation  Law,  respt,  v. 
NEW  YORK  ONTARIO*  WESTERN  BAIL- 
WAY  COMPANY,  employer,  applt  (Supreme 
Court  Appellate  Division,  Third  Department. 
September  13,  1916.)    Motion  denied. 

Maurice  D.  CADMAN.  respondent  v.  CITY 
OF  NEW  YORK,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  July 
28,  1916.)  Judgment  and  order  unanimously 
affirmed,  with  costs,  upon  the  authority  of 
Seifert  v.  City  of  Brooklyn.  101  N.  Y.  136,  4 
N.  E.  321,  54  Am.  Rep.  661. 


Matter  of  Peter  CAFFREY,  dec'd.  (Supreme 
Court  Appellate  Division,  First  Department. 
October  9,  1916.)  Motion  for  preference  grant- 
ed for  October  13th. 

C2harles  H.*  CALKINS,  respt,  v.  John  A. 
LEVIS,  applt  (Supreme  Court  Appellate  Di« 
vision.  Fourth  Department  October  4,  1916.) 
Motion  to  dismiss  appeal  granted,  unless  ap* 
pellant  file  and  serve  printed  papers  on  appeal 
by  Septem'ber  30th  and  be  ready  to  argue  ap- 
peal on  October  9th. 


CAMPAGNA  CONSTRUCTION  CO.  v.  Ar- 
thur H.  WOODS.  (Supreme  Court  Appellate 
Division,  First  Department  July  17,  1916.) 
Application  denied,  with  |10  costs.  Order 
signed. 


In  the  Matter  of  CANDEB,  SMITH  & 
HOWLAND  CO.  (Supreme  Court  Appellate 
Division,  First  Department  October  13,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ment&    No  opmion.    Order  filed. 


Nlcolo  CARLUCCI,  respondent  v.  SCKIJIETA 
S.  ANTONIO  DI  M.  S.,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Depart- 
ment July  28,  1916.)  Judgment  and  order  of 
the  County  Court  of  Westchester  County  af- 
firmed, with  costs.  No  opinion.  Jenks,  P.  J., 
and  Oarr,  Stapleton,  Mills,  and  Rich.,  JJ., 
concur. 


Nicola  CARLUCCI,  respondent  ▼.  SOCI- 
ETA  S.  ANTONIO  DI  M.  S.,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment September  29,  1916.)  Motion  de- 
nied, with  $10  costs. 

Domenico  CARLUCCIO,  respondent  v.  An- 
tonio CARDONE,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  Oc- 
tober 6,  1916.)  Order  of  the  County  Court  of 
Westchester  County  affirmed,  with  $10  costs 
and  disbursements.  No  opinion*  Jenks,  P.  J., 
and  Carr,  Mills,  Rich,  and  Putnam,  JJ.,  ccmcur. 
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Sarah  CARPENTER  ▼.  J.  K  PRESCOTT 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  October  13,1916.)  Motion  arrant- 
ed.    Order  filed. 


Orlando  T.  CARPENTER,  as  Adm'r,  ▼.  N. 
Y.  TRUST  CO.  et  al.  (Supreme  Court,  Ap- 
pellate Diyision,  First  Department.  October  9, 
1916.)  Motion  for  preference  granted  for  Oc- 
tober 13th. 


Jennie  OARR,  as  administratrix,  etc.,  of  Ed- 
ward J.  Carr,  deceased,  respondent,  v.  Frederick 
GOTTSCHALDT,  appellant,  (Supreme  Court, 
Appellate  Division,  Second  Department  Oc- 
tober 6,  1916.)  Order  unanimously  affirmed, 
with  costs.    No  opinion. 


Ellen  CARROLL  v.  Jay  W.  FOWLER,  as 

Administrator,  etc.  (Supreme  Court,  Appellate 
Division.  Fourth  Department  December,  1915.) 
Plaintifrs  exceptions  overruled,  motion  for  new 
trial  denied,  with  costs,  and  judgment  directed 
for  the  defendant  upon  the  nonsuit,  with  costs. 
AU  concurred. 


CATARACT  JOURNAL  CO.,  t»lff.,  ▼.  Louis 
E.  FULLER,  applt,  and  Charles  B.  Smith, 
respt,  impleaded  with  others.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oc- 
tooer  4,  1916.)  Motion  to  dismiss  appeal  grant- 
ed unless  appellant  is  ready  to  argue  the  ap- 
peal on  October  6th. 

CATARACT  JOURNAL  C0»  respt,  v.  Louis 
E.  FULLER,  applt,  Charles  B.  Smith,  respt, 
impleaded   with   others.    (Supreme   Ck)urt,   Ap- 

Jellate  Division,  Fourth  Department    October 
8,  1916.)    Order  affirmed,  with  $10  cosu  and 
disbursements.    All  concur. 


Gertrude  B.  CHURCH,  respt.  ▼.  William 
McNAMARA,  applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  October  4, 
1916.)  For  opinion  below,  see  93  MiscRep.  465, 
158  N.  Y.  Suj;>p.  317.  Appeal  dismissed,  with 
costs,  upon  stipulation  and  affidavit  filed. 


CITY  OF  NEW  YORK  v.  Arthur  H.  MAS- 
TEN.  (Supreme  Court.  Appellate  Division, 
First  Department  October  9,  1916.)  Motion 
for  preference  granted  for  October  13th. 


Edward  CLARK  v.  Bessie  REMPEL  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  10,  1916.)  Motion  to  dismiss 
appeal  granted,  vrith  $10  costs.    Order  filed. 


Newell  S.  COE,  as  admr^  etc.,  applt,  ▼, 
NORTHERN  CENTRAL  RAILWAY  CO., 
respt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  26,  1916.)  Motion 
for  leave  of  appeal  to  Court  of  Appeals  denied, 
with  $10  coste. 


Mary  A.  COHNB^LD,  Applt,  v.  Hetty  S.  A, 
H.  GREEN,  impld.,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department  October 
13,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No   opinion.    Order   filed. 


In  the  Matter  of  John  M.  COLEMAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  13,  1916.)  Reference  ordered  to 
Hon.  Henry  A.  Gildersleeve,  offidal  referee. 
Settle  order  on  notice.  See,  also,  170  App. 
Div.  637,  156  N.  Y.  Supp.  487. 


John  F.  COLLINS  and  James  J.  Leonard, 
appellants,  v.  George  T.  KELLY,  respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 

Sartment    Julv  28.  1916.)    Judgment  and  or- 
er  unanimously  affirmed,  with  costs.    No  opin- 
ion. 


COLUMBIA  TRUST  CO.,  as  trustee,  respt, 
V.  RETSOF  MINING  CO.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  11,  1916.)  Order  afilrmed,  with  $10 
costs  and  disbursements.    All  concur. 


Estella  CONKLIN,  Respondent,  ▼.  Andrew 
HBFFERNAN,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  De- 
cember, 1915.)  Judgment  and  orders  affirmed, 
with  costs.    All  concurred. 


Agnes  CONNOLLY,  as  Adm*z,  etc..  Respond- 
ent, V.  CLAUSEN-FLANAGAN  BREWERY, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  October  2<},  1916.)  Appeal 
from  Trial  Term,  New  York  County.  Action  by 
Agnes  Connolly,  as  administratrix,  etc,  against 
Clausen-Flanagan  Brewery.  From  a  judgment 
entered  upon  the  verdict  of  a  jury,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defend- 
ant ap^peals.  Judgment  and  order  reversed,  and 
new  trial  ordered,  unless  plaintlfl  stipulates  to 
reduce  the  verdict  to  $3,000,  In  which  event  the 
judgment,  as  so  modified,  and  the  order,  affirmed. 

PER  CURIAM.  On  the  authority  of  Schaffer 
V.  Baker  Transfer  Co.,  29  App.  Div.  459,  51  N. 
Y.  Supp.  1092,  and  Connaughton  v.  Sun  Print- 
ing &  Pub.  Ass'n,  73  App.  Div.  316,  76  N.  Y. 
Supp.  755,  the  judgment  and  order  appealed 
from  are  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event  unless  plain- 
tiff stipulated  to  reduce  the  verdict  to  the  sum 
of  $3,(X)0,  in  which  event  the  judgment,  as  so 
reduced,  and  the  order  appealed  from,  are  affirm- 
ed, without  costs.    Settle  order  on  notice. 

John  A.  CONNOLLY  v.  Otis  MONTROSE. 
(Supreme  Court.  Appellate  Division,  First  De- 
partment. October  13,  1916.)  Motion  granted, 
with  $10  costs.    Order  filed. 


Mary  T.  CONNOLLY,  respondent,  v.  NAS- 
SAU ELECTRIC  RAILROAD  COMP-\NY  and 
Brooklyn  Heights  Railroad  Company,  appellants. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment September  29,  1916.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs. 

George  CONSTANTIN,  Respt.,  v.  CONSOLI- 
DATED GAS  CO.,  Applt  (Supreme  Court,  Ap- 
pellate Division^  First  Department  October  20, 
1916.)  Determination,  judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event,  unless  plaintiff  stipulates 
to  reduce  the  judgment  to  the  sum  of  $435;  in 
which  event,  judgment,  as  so  modified,  and  or- 
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der  dcnyin;  new  triiJ,  ftfBrmed,  without  costs 
in  the  City  Court,  the  AppeUate  Term,  or 
this  court.    No  opinion.    Settle  order  on  notice. 

CONTINENTAL  COAL.  LAND  &  TIMBER 
CO.  ▼.  Ringland  F.  KILPATRICK  et  al.  (Su- 
preme  Court,  Appellate  Division,  First  Depart- 
ment July  10,  1916.)  Motion  denied,  with  $10 
costs.    Order  filed. 


John  F.  CONWAT,  Respondent,  v.  FARISH- 
STAFFORD  COMPANY,  Appellant.  (Supreme 
Court,  AppeUate  Division,  Second  Department. 
February,  1916.)  Order  of  reversal,  dated  Ju- 
ly 30,  1915,  resettled,  so  as  to  show  why  the 
findings  of  fact  were  not  passed  upon  or  reviewed 
on  the  appeal,  and  resettled  order  signed  and  en- 
tered; otherwise,  defendant's  motion  denied, 
without  costs.  Opinion  per  curiam.  See,  also, 
170  App.  Div.  903,  164  N.  T.  Supp.  875. 

John  P.  CORNER  and  William  M.  Cooper, 
appellants,  v.  Samuel  OLIM,  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment. July  28,  1916.)  Judgment  reversed  and 
new  trial  granted,  costs  to  abide  the  event.  See 
Chaude  v.  Shepard,  122  N.  T.  397,  25  N.  E.  858 ; 
Caesar  v.  Rubinson,  174  N.  T.  492,  67  N.  E.  58; 
Feinsot  ▼.  Burstein,  161  App.  Div.  651,  146  N. 
Y.  Supp.  989;  Id.,  213  N.  Y.  708,  108  N.  B. 
1098.  Jenks,  P.  J.,  and  Thomas,  Carr,  Staple- 
ton,  and  Putnam,  JJ.,  concur. 


James  CORRIGAN,  respondent,  y.  GREEN 
FUEL  ECONOMIZER,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  6^  1916.)  Order  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  and 
Putnam,  JJ.,  ooncur.    Carr,  J.,  dissents. 

CORT  FILM  CORPORATION,  Applt,  ▼. 
AUTHOR'S  FILM  CO.,  Inc.,  Respt  (Supreme 
Court,  Appellate  DiviMon,  First  Department 
October  13,  1916.)  Order  affirmed,  with  |10 
costs  and  disbursements.  No  opinion.  Dowling, 
J.,  dissents.    Order  filed. 

Michael  COSTIGAN.  respondent,  v.  NEW 
YORK  &  STAMFORD  RAILWAY  (X)MPA- 
NY,  appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  July  28, 1916.)  Or- 
der affirmed,  costs  to  abide  the  event  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas,  Carr,  Stapleton, 
and  Rich,  JJ.,  concur. 


CJOVERT  MANUFACTURING  COMPANY, 
respt,  ▼.  ROBERT  GAIR  COMPANY,  applt 
(Supreme  0)urt,  Appellate  Division,  Third  De- 
partment September  28.  1916.)  Order  unani- 
mously affirmed,  with  |10  costs  and  disburse^ 
ments. 


Louis  (X)WAN,  respondent,  Y.  William  H. 
CLARKB^  individually  and  as  executor,  etc., 
appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  July  28,  1916.)  Order 
modified,  to  direct  the  plaintiff  to  pay  to  the  de- 
fendant the  sum  of  $30  within  20  days,  as  a  con- 
dition for  the  service  of  an  amended  complaint, 


and,  as  so  modified,  order  affirmed,  with  $10 
costs  and  disbursements  to  the  appellant  No 
opinion.  Jenks,  P.  J.,  and  Carr,  Stapleton,  Mills, 
and  Rich,  JJ.,  concur. 

Ethel  A.  COX,  as  administratrix,  etc.,  of  Ag- 
nes L.  Frederick,  deceased,  respondent,  v.  Ell2a- 
beth  L.  CODY  and  John  Helms,  appellants. 
(Supreme  Ourt,  Appellate  Division,  Second  De- 
partment October  6,  1916.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Carr,  Stapleton,  and  Putnam, 
Jj .,  concur. 

Samuel  CRAUSMAN  v.  GEORGE  G.  GRA- 
HAM  CONSTRUCmON  CJOMPANY.  (Su- 
preme CJourt,  Appellate  Division,  First  Depart- 
ment July  17, 1916.)  Application  denied,  v^ith 
$10  costs,  and  stay  vacated.    Order  signed. 


Ralph  E.  CREIiLIN,  respt,  v.  Morris  ALT- 
MAN,  applt.  (Supreme  CJourt,  Appellate  Divi- 
siou;  Fburth  Department  October  11,  1916.) 
Motion  granted,  and  appeal  dismissed,  with  costs. 

Ralph  S.  ORBLLIN,  Respt,  v.  Morris  ALT- 
MAN,  Applt  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  October  18,  1916.) 
Order  dismissing  appeal  vacated,  upon  condition 
that  appellant  file  and  serve  printed  papers  and 
brief  within  two  weeks  and  pay  to  respondent's 
attorney  $10. 

Pearl  CRONK,  respt,  v.  Israel  GOLDMAN, 
applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  4,  1916.)  Motion 
to  dismiss  appeal  granted,  unless  appellant  file 
and  serve  printed  papers  on  or  before  October 
7th  and  be  ready  to  argue  the  appeal  on  Oc- 
tober nth. 

CUBA  DISTILLING  CO.  ▼.  Samuel  M. 
RICE,  impd.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  13, 1916.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


CUPPLES  CORDAGE  COMPANY,  appel- 
lant V.  CITY  OF  NEW  YORK  and  another,  re- 
spondents. (Supreme  Court  Appellate  Division, 
Second  Department  July  28,  1916.)  Order  de- 
nying a  temporary  injunction  affirmed,  without 
costs,  without  prejudice  to  a  determination  of 
the  plaintiff's  rights  in  the  basin  by  the  final 
judgment  in  this  action.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Carr,  Rich,  and  Putnam,  JJ., 
concur. 

George  B.  (CURTIS,  applt,  ▼.  Walter  A. 
MARGRANDER  et  al.,  respts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  4,  1916.)  Motion  granted  and  appeal 
dismissed,  with  costs. 

Minnie  DAHL,  respondent,  ▼.  Samuel  LEY- 
ENBERG,  appellant,  impleaded,  etc.  (Supreme 
Ck)urt,  Appellate  Division,  Second  Department 
October  6,  1916.)  Order  resettled,  so  as  to  al- 
low the  plaintiff  to  apply  to  the  County  Ck>urt 
of  Kings  County  for  leave  to  serve  an  amended 
complaint  and  supplemental  summons,  without 
costs. 
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John  P.  OALT,  reapondent,  ▼.  BROOKLYN 
DAILY  EAGLE,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  Sep- 
tember 29,  1916.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

Charles  A.  DANIElT  Respt.,  v.  NATIONAL 
SUCTION  CLEANER  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  13,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed.  

Abie  DANISHEFSKY,  an  infant,  etc,  Re« 
spondent,  v.  BORDEN'S  CONDENSED  MILK 
COMPANY,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
20,  1916.)  Appeal  from  Trial  Term,  New  York 
County.  Action  by  Abie  Danishefsky.  an  in- 
fant, against  Borden's  Condensed  Wik  Com- 
pany. From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  motion  for  new  trial,  and 
denying  a  motion  to  dismiss  the  complaint,  de- 
fendant appeals.  Reversed,  and  complaint  dis- 
missed. 

PER  CURIAM.  We  are  of  opinion  that  upon 
the  evidence  no  neglieence  was  shown  on  the 
part  of  the  defendant^El  driver.  The  judgment 
and  order  appealed  from  are  therefore  revers- 
ed, with  costs,  and  the  complaint  dismissed*  with 
costs.    Order  filed« 

Matter  of  Henry  DANZIGER,  Applt,  ▼. 
MUSICAL  MUTUAL  PROTECTIVE  UNION, 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Order 
affirmed^  with  $10  coats  and  disbursements. 
No  opinion.    Order  filed. 

In  the  Matter  of  the  Estate  of  Benjamin  F. 
DECKER,  deceased.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
11, 1916.)  'Appeal  dismissed,  without  costs,  up- 
on stipulation  filed. 


July  28,  1916.)  Judgment  and  order  reversed, 
and  new  trial  granted,  costs  to  abide  the  event, 
on  the  ground  that  the  verdict  is  arainst  the 
greater  weight  of  the  evidence.  JeiDss,  P.  J., 
and  Thomas,  Carr,  Rich,  and  Putnam,  JJ.,  con- 
cur. 


Llzette  DEEBACH,  as  administratrix,  etc., 
of  Charles  C.  Deebach,  deceased,  respondent, 
V.  ROBERT  GAIR  COMPANY,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  6,  1916.)  Jud^ent  and 
order  affirmed,  with  costs.  No  opimon.  Carr, 
Mills,  Rich,  and  Putnam,  JJ.»  concur.  Jenks, 
P.  J.,  dissents. 

Lillian  T.  DEMPSY,  Appellant  ▼.  Michael  F. 
O'ROURKE.  as  Administrator,  etc.,  Appellant 
and  Emma  R.  Comly  and  Others,  Respondents. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment January,  1916.)  Motion  granted, 
upon  condition  that  defendant-appellant  give  a 
surety  company  bond  in  the  sum  of  $4,000,  con- 
ditioned to  pay  any  loss  which  the  respondents 
may  sustain  by  reason  of  the  delay  caused  by 
the  appeal;  otherwise,  motion  denied,  with  $10 
costs. 

Henry  D'HONT,  an  infant,  by  Camille 
D'Hont,  his  guardian  ad  litem,  respondent,  ▼. 
NATIONAL  SUGAR  REFINING  COMPANY 
OF  NEW  JERSEY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 


Benjamin  DIAMOND  and  one,  applts.,  v. 
Chester  J.  BECKWTTH,  respt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October,  4,  1916.)  Motion  granted,  and  appeal 
diflmiflsod,  with  costs. 

DODGE  &  DENT  BiFG.  CO.  ▼.  PENNSYL- 
VANIA R.  CO.  (Supreme  Court,  Appellate 
Division.  First  Department  July  17»  1916.) 
Application  granted.     Order  signed. 


DOTEN-DUNTON  DESK  COMPANY  ▼. 
William  S.  DRIVER.  (Supreme  C3ourt,  Ap- 
pellate Division,  First  Department  July  17, 
1916.)  Application  denied,  with  $10  costs. 
Order  signed. 


J.  P.  DUFFY  ▼.  STAPLBTON  NATIONAL 
BANK.  Impld.,  etc.  (Supreme  Court  Appel- 
late Division,  First  Department  July  17, 
1916.)  Motion  denied,  with  (10  costs.  Order 
filed. 


In  the  matter  of  the  application  for  tempora- 
ry letters  of  administration  of  the  goods,  chat- 
tels and  credits  which  were  of  Martha  E.  DUR- 
BAN, deceased.  In  the  Matter  of  the  Contested 
WUl  of  Martha  E.  Durban,  deceased.  (Su- 
preme Court  Appellate  Division.  Second  De- 
partment July  28,  1916.)  Motion  for  stay 
granted.    See,  also,  160  N.  Y.  Supp.  945. 


Eliza  F.  DURYEA,  respondent,  ▼.  Jennie  M. 
KNAPP,  as  administratrix,  etc.,  appellant,  im- 
pleaded, etc.  Actions  Nos.  1,  2,  and  3.  Mabel 
D.  POLHEMUS,  respondent,  ▼.  SAME}.  Ac- 
tion No.  4.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  September  29, 
1916.)  See,  also,  160  N.  Y.  Supp.  553.  Motion 
to  resettle  orders  granted.  Settle  order  before 
Mr.  Justice  Putnam. 

Arthur  S.  DWIGHT,  appellant,  v.  Andrew 
CUNEO,  defendant,  Joan  Newton  Cuneo  and 
Atlantic  Macaroni  Company,  respondents,  and 
others,  defendants.  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  28. 
1916.)  Judgment  modified,  by  striking  from 
the  same  the  following  clause,  viz.:  "Adjudged 
and  decreed,  that  this  action  be  and  the  same 
hereby  is  dismissed,  on  the  merits  as  to  the 
defendants  Joan  Newton  Cuneo  and  Atlantic 
Macaroni  Company,"  and,  as  so  modified,  affirm* 
ed,  without  costs  to  either  party.  Such  modifi- 
cation is  made  upon  the  ground  that  for  the 
relief  granted  to  the  plaintiff  by  the  judgment 
the  said  defendants  are  proper  and  necessary 
parties  to  the  action.  Jenks,  P.  J.,  and  Carr, 
Stapleton,  Mills,  and  Rich,  JJ.,  concur. 


Charles  K.  EAGLE,  Respt,  ▼.  SIMPLEX 
AUTOMOBILE  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 20,  1916.)  Judgment  and  order  affirmed, 
with  coats.     No  opinion.    Order  filed. 
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Louis  E3ISBN  et  al.  v.  Charles  A.  BAUDOU-i 
INB  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  July  10,  1916.)  Mo- 
tion denied,  with  |10  costs.    Order  filed. 

Joseph  ELIAS,  appellant,  ▼.  PARAGON 
FILMS,  Inc.,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department,  July 
28,  1916.)  The  second  counterclaim  does  not 
state  a  cause  of  action,  and  the  demurrer  to 
it  should  be  sustained.  Buhler  Co.  v.  New 
York  Dock  Co.,  170  App.  Div.  486,  156  N.  T. 
Supp.  457.  The  demurrer  to  the  first  counter- 
claim should  be  overruled,  as  the  defendant 
may  offset  the  sum  properly  paid  by  it  to  finish 
the  work  pursuant  to  the  contract.  The  order 
Is  modified  accordingly,  and,  as  so  modified, 
affirmed,  without  costs.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Rich,  and  Putnam,  JJ.,  concur. 


ELMOHAR  CO.,  Respt.,  v.  Frank  HAS- 
BROUCK  and  another,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  13,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


William  T.  EMMET,  as  Supt,  etc.,  Applt, 
▼.  WASHINGTON  SAVINGS  BANK,  impld., 
etc.,  Respt.  (Supreme  Court,  Aspellate  Di- 
vision, First  Department.  July  10,  1016.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 


EMPIRE  CARTING  CO.  ▼.  ALPHA  PORT- 
LAND CEMENT  (X).  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  13,  1916.)  Motions  to  dismiss  appeal 
granted,  with  $10  costs.    Orders  filed. 


ENGLISH  LUMBER  CO.  v.  M.  MOSSON 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  October  13.  1016.)  Apphcation 
denied,  with  $10  costs.    Order  signed. 

George  W.  ERLAND  v.  Granville  GIBBONS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  13,  1916.)  Application 
granted.    Order  signed. 

Arthur  G.  ERLANGER,  respondent,  v.  Har- 
riet E.  ERLANGER,  appellant  (Supreme 
Court  Appellate  Division.  Second  Department 
July  28,  1916.)  Motion  for  stay  denied,  with 
out  costs. 


Jennie  EVANS  v.  Hulbert  T.  E.  BEARD& 
LEY.  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


EVENING  HERALD  COMPANY,  Respond 
ent,  V.  Willis  Sharpe  KILMER  and  Jerome  B. 
Hadsell,  Appellants.  (Supreme  Court,  Appel- 
late Division,  Third  Department  December, 
1915.)  Sent  to  Fourth  Department  See  Code 
Civ.  Proc.  I  281,  as  amended  by  Laws  1916,  c. 
553.    See,  also,  169  N.  Y.  Supp.  251. 


Herman  H.  FA  JEN  and  another  v.  HUDSON 
TRANSPORTATION   CO.      (Supreme    Court, 
Appellate  Division.  First  Department.      ^ 
her   18,   1916.)      Application   granted, 
signed. 


Octo- 
Order 


George  W.  FALCON,  applt.  v.  OTTAWA 
TRANSP.  CO.,  Limited,  respt  (Supreme 
(jourt,  Appellate  Division,  Third  Department 
September  28,  1916.)    Motion  denied. 


In  the  Matter  of  Cornelius  J.  FARLEY. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment    October  £B,  1916.)    Motion  granted, 
deferred  to  Hon.  Henry  A.  Gildersleeve.     Set- 
tle order  on  notice. 

William  W.  FARLEY,  as  State  Commission- 
er of  Kzcise,  etc.,  applt.  v.  Basilio  BATTAG- 
LIA  and  U.  S.  Fidelity  &  Guaranty  Co.,  respts. 

i Supreme    Court    Appellate    Division,   Fourth 
department    October  4,  1916.)    Motion  grant- 
ed, and  appeal  dismissed,  with  costs. 


John  M.  FARLEY,  respondent,  v.  VILLAGE 
OF  LONG  BEACH,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
July  28.  1916.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks.  P.  J., 
and  Thomas,  Carr,  MUls,  and  Rich,  JJ.,  con- 
cur. 


John  FARSON  et  aL  ▼.  CROISIE  REALTY 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  October  13,  1916.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


Herman  FELDMAN,  Respondent  v.  WASH- 
BURN WIRE  COMPANY,  Appellant  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment July  1().  1916.)  Appeal  from  Trial 
Term,  New  York  County.  Action  by  Herman 
Feldman  against  the  Washburn  Wire  Com- 
pany. From  a  judgment  for  plaintiff  on  the 
verdict,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Reversed 
and  remanded. 

PER  CURIAM.  There  is  no  daim  of  negli- 
gence on  the  ground  that  the  machine  was 
not  properly  guarded.  The  verdict  of  the  jury 
that  the  plaintiff  was  free  from  contributory 
negligence  and  that  the  defendant  was  charge- 
able with  negligence  is  against  the  weight  of 
the  evidence.  The  findings  of  the  jury  are  re- 
versed, and  the  judgment  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to 
abide  the  event    Order  filed. 

Anna  FENN,  respondent,  v.  Marie  KIR- 
STEIN,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  September  29, 
1916.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs. 


In  the  matter  of  the  application  of  George  R. 
FENTON  and  Lee  J.  Frisbee  to  lay  out  a 
highway  in  the  town  of  Andes,  Delaware  coun- 

HS  and  to  discontinue  a  highway  in  said  town, 
hloe  A.  Brotherton,  applt     (Supreme  Court 
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Appellate  Diyislon,  Third  Department.  June 
30,  1916.)  Order  amended,  nunc  pro  tnnc,  ao 
ae  to  read  as  follows:  Order  reversed,  and  pe- 
tition dismissed,  without  costs.  Opinion  bj 
Kellogg,  P.  J.  All  concur,  except  Howard,  J., 
dissenttng. 

Dorothy  Bthel  FERRIL,  an  infant,  etc.,  by 
James  P.  Ferril,  her  guardian  ad  litem,  re- 
spondent, V.  LBOHTMAN  LAUNDRY  COM- 
PANY, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  Jnly  28,  1916.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

FIDESLITY  &  DEPOSIT  COMPANY  of 
Maryland,  appellant,  v.  QUEENS  COUNTY 
TRUST  COMPANY,  respondent  (Supreme 
Court,  Appelate  Division,  Second  Department 
September  29,  1916.)  Motion  denied,  with  |10 
costs. 


Adela  PILIPOWICZ,  an  infant,  etc.,  by 
Mary  Filipowicz,  her  guardian  ad  litem,  re- 
spondent, V.  AMERICfAN  MANUFAOTUR^ 
ING  COMPANY,  appellant  (Supreme  0)urt, 
Appellate  Division,  Second  Department  Oc- 
tober 6,  1916.)  From  plaintiffs  testimony,  con- 
firmed by  that  of  her  mother,  the  jury  were 
warranted  in  finding  that  she  had  been  employ- 
ed in  defendant's  factory  when  under  the  age 
of  16,  and  without  the  "employment  certificate" 
required  by  sections  70  and  71  of  the  Labor 
Law  (Consol.  Laws,  c.  31).  Although  testimony 
was  given  to  the  effect  that  she  had  then  rep- 
resented herself  as  17,  we  cannot  say  that  such 
evidence  was  so  strong  and  convincing  as  to 
require  the  jury  to  accept  it  against  plaintiff's 
denials.  It  was  not  disputed  that  after  five 
months'  duty  as  a  doffer  girl,  which  involves 
merely  lifting  off  the  filled  spools  and  placing 
others  on  the  machine,  the  plaintiff  was  direct- 
ed to  run  the  machine  herself,  without  instruc- 
tion as  to  its  working,  or  an^  warnings  against 
the  dangers  of  picking  out  jute  from  the  mov- 
ing cogwheels  or  compression  rollers,  by  which 
attempt  she  lost  part  of  the  right  index  finger. 
The  printed  notices  posted  against  employes  re- 

S airing  machines  in  motion,  or  putting  their 
ands  on  rollers  in  motion,  .were  properly  be- 
fore the  jury,  but  were  not  controlling.  We 
find  no  error  in  the  rulings  or  charge  of  the 
court  Judgment  and  order  unanimously  af- 
firmed, with  costs. 


Beatrice  FINKELSTBIN  v.  Nathan  FIN- 
KELSTEIN.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  February,  1916.) 
Motion  granted.  Memorandum  per  curiam. 
Order  to  be  settled  on  notice. 


Charles  W.  FISK,  as  adm'r,  etc.,  plff.,  ▼. 
CENTRAL  BANK  OF  ROCHESTER,  deft 
(Supreme  Court  Appellate  Division,  Fourth 
Department  October  11,  1916.)  Plaintiff's  ex- 
ceptions overruled,  motion  for  new  trial  denied, 
with  costs,  and  judgment  directed  for  the  de- 
fendant upon  the  verdict,  with  costs.  All  con- 
cur. 


Clara  FLATTERY  ▼.  Julia  W.  LAW- 
RENCE. (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Appli- 
cation denied,  with  |10  costs.    Order  signed. 


Clara  FLATTERY  ▼.  Julia  W.  LAW- 
RENCE. (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Motion 
denied,  with  |10  costs.    Order  filed. 

Annette  E'wart  Schwans  FLEISCHER,  re- 
spondent, v.  Ernst  Albert  FLEISCHER,  appel- 
lant (Supreme  Court  Appellate  Division, 
Second  Department  July  28,  1916.)  The  un- 
disputed and  unexplained  facts  burden  plain- 
tiff's application  with  at  least  this  infirmity: 
She  is  amply  able  financially  to  prosecute  her 
suit  and  to  support  herself  during  its  pendency. 
Collins  V.  Collins,  80  N.  Y.  1;  Lake  v.  Lake, 
194  N.  Y.  179,  87  N.  E.  87.  Order  reversed, 
and  motion  denied,  without  costs.  Jenks,  P. 
J.,  and  Carr,  Stapleton,  MiUs,  and  Rich,  JJ., 
concur. 

Bernard  FLIASCHNICK  ▼.  Martin  J. 
BURKE  et  aL  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  13,  1916.) 
Motion  granted,  unless  appellant  complies  with 
terms  of  order.     Order  filed. 

Richard  FLYNN,  an  infant,  etc,  appellant, 
V.  YONKEOIS  RAILROAD  COBftPANY,  re- 
spondent, and  another,  defendant  (Supreme 
Court,  Appellate  Division,  Second  Department 
September  29,  1916.)  Mfotion  for  reargument 
granted,  and  case  set  down  for  Wednesday, 
November  8,  19ia 


EHeanor  B.  FOX,  etc,  ▼.  Katharine 
O'BRIEN,  indiv.,  etc^  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  July 
10,  1916.)  Motion  denied,  with  $10  costs.  Or- 
der filed.  

Agnes  FRAWLEY,  respt,  ▼.  NEW  YORK, 
ONTARIO  &  WESTERN  RAILWAY  CO. 
(Supreme  Court,  AppeUate  Division,  Fourth 
Department  May  26,  1916.)  Motion  for  leave 
of  appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


Fred  F.  FREN(3H  et  al.  ▼.  EMward  J. 
KNAPP,  impld.,  etc  (Supreme  Court  Appel- 
late Division,  First  Department  July  10, 
1916.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


Hattie  FREW,  respondent,  ▼.  Frank  W. 
LILLEY,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  -September 
29,  1916.)    Application  denied,  with  $10  costs. 

Oscar  FRIED,  plaintiff,  v.  NEW  YORK, 
NEW  HAVEN  9c  HARTFORD  RAILROAD 
COMPANY,  defendant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
6,  1916.)    Motion  denied,  with  $10  costs. 

Joseph  L.  FRIBDER  v.  Alexander  ALDEllr 
MAN.  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 
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John  H.  GAGE,  rapt,  ▼.  RidiaTd  BBWLBY 

et  aL,  appltB.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  October  20,  1016.) 
Judgement  and  order  (160  N.  Y.  Supp.  1111)  af- 
firmed, with  costa.    All  concur. 


GENERAL  FIREPROOFING  COMPANY, 
applt,  Y.  KEEPSDRY  CONSTRUCTION 
COMPANY  et  al.,  New  York  State  National 
Bank<  Albany,  and  People  of  the  State  of  New 
York,  respta.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  September  15,  1916.) 
Motion  denied.  Lyon  and  Howard  JJ^  dia- 
sent. 


Peter  GENTILE,  reapt..  ▼.  S.  Y.  R.  MAL- 
COLM and  one,  applts.  (Supreme  Court,  Ap* 
pellate  Division,  Fourth  Department.  October 
IS,  1916.)  Judgment  and  order  affirmed,  with 
costs.    AjI  concur. 


In  the  Matter  of  James  M.  GITFORD.  (Su- 
preme Ourt,  Appellate  Division,  First  Depart* 
ment.  October  20,  1916.)  Proceeding  diamias- 
ed.    Settle  order  on  notice. 


Laora  A.  GILCHRIST,  respt,  ▼.  Seneca  R. 
STODDARD  and  others,  applta.  (Sapreme 
Court,  Appellate  Diviaion,  Third  Depar^ent. 
September  28,  1916.)  Motion  granted,  unless 
the  appellant  within  20  days  takes  proper  action 
to  perfect  bis  appeal,  in  which  case  motion  is 
denied. 


Frank  GILHOOLEY,  respL,  ▼.  Henry  P. 
BURGARD,  applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  October  18, 
1916.)  Judgment  and  order  reversed,  with 
costs  and  complaint  dismissed,  with  costs,  on 
the  ground  that  the  plaintifF  failed  to  show 
actionable  negligence.     All  concur. 

Georgianna  GILMORE,  applt,  v.  William  K. 
HARVEY,  as  exec'r,  etc,  respt  (Supreme 
Court,  AppeUate  Division,  Fourth  Department 
October  11,  1916.)  Judgment  affirmed,  with 
costs.    An  concur;  De  Angelis,  J.,  not  sitting. 

In  the  matter  of  the  claim  of  Eugenie 
GLATZI^  on  behalf  of  herself,  etc.,  for  com- 
pensation arising  out  of  the  death  of  Frani 
Glatzl,  deceased,  and  State  Industrial  Commis- 
sion, respts.,  V.  G.  E.  M.  STUMPP,  employer, 
and  Standard  Accident  Insurance  Company,  in- 
surance carrier,  applts.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  Septem- 
ber 13,  1916.)    Motion  denied. 


Heni7  GLICKMAN.  Respt,  v.  NEW  YORK, 
ONTARIO  A  WESTERN  RY.  (X)^  Applt 
(Supreme  Court  Appellate  Division,  Eirst  De- 
partment October  13,  1910.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
granted.    No  opinion.    Order  filed. 


Eldon  P.  GODFREY,  an  infant,  etc.,  respt, 
V.  Leon  G.  SIMPSON,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  Octo- 
ber 11,  1916.)  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Manuel  GOLDBERG  ▼.  JAMESTOWN 
^lANTEL  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  October  13,  1916.) 
Motion  granted,  with  $10  costs.     Order  filed. 


Harris  GOODMAN,  appellant,  v.  William  N. 
WALDEN,  respondent  "(Supreme  Court,  Ap- 
pellate Division,  Second  I^epartment  Septem- 
ber 29,  1916.)  Motion  denied,  on  condition  that 
appellant  perfect  his  appeal,  ^ce  the  case  on 
the  November  (»lendar,  and  oe  ready  for  ar- 
gument when  reached ;  otherwise,  motion  grant- 
ed, with  $10  costs. 

Florence  R.  GORDON  ▼.  William  S.  (K>R- 
DON.  (Supreme  Court,  Appellate  Division, 
First  Department  July  10,  1916.)  Motion  to 
dismiss  appeal  granted  with  $10  costs.  Order 
filed. 


William  8.  GOTSHALL,  Plaintiff,  ▼.  PENN- 
SYLVANIA RAILROAD  COMPANY,  Defend- 
ant (Supreme  Court,  Appellate  Divinon, 
Fourth  Department  December  1915.)  Plain- 
tiff's exceptions  overruled,  motion  for  new  trial 
denied,  with  costs,  and  judgment  directed  for  the 
defendant  upon  the  verdict,  with  costs.  All  con- 
curred. 

Edward  J.  GRANNIS  ▼.  Charles  R.  TEM- 
PLE. (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Appli- 
cation granted.    Order  signed. 


Luther  P.  GRAVES,  et  sL,  respts^  ▼-  J. 
Stewart  BURNS,  et  aL,  applts.  (Supreme 
Court  Appelate  Division,  Fourth  Department 
October  4,  1916.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


William  C.  GRAY,  as  receiver,  etc.,  fipplt,  v. 
Otto  C.  HEUNZE  et  al.,  respts.  (Supreme 
Court,  Appellate  Divinon,  Fourth  Department 
July  6,  1916.)  Judgment  affirms^,  with  costs. 
All  concur,  except  &use,  P.  J.,  who  dissents 
upon  the  ground  that  there  was  a  misappro- 
priation of  the  funds  of  the  railroad  company 
by  the  defendants  Heinse  and  Schultze,  and 
that  the  other  defendants  knew,  or  in  the  exer- 
cise of  reasonably  active  discharge  of  their  du- 
ties should  have  had  knowledge,  of  such  wrong- 
ful use  and  have  prevented  the  same. 


Frederick  W.  GRAY,  applt,  v.  NEW  YORK 
STATE  RAILWAYS,  respt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oc- 
tober 4,  1916.)  Apitcnl  dismissed,  without 
costs,  upon  stipulation  filed. 

Carmine  GRECCK  appellant  v.  LONG  IS- 
LAND RAILROAD  COMPANY,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  September  29,  1916.)  Motion 
denied. 


In  the  matter  of  the  petition  of  George  E. 
GREEN,  as  State  CJommissioner  of  Excise,  ap- 
pellant, for  an  order  revoking  and  canceling 
Liquor  Tax  Certificate  No.  11041,  issued  to  Al- 
bert GRAHAM,  respondent  (Supreme  Ck>urt, 
Appellate  Division,   Second  Department     Oc- 
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tober  6,  1916.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion. 


William  H.  6REIS  et  al.,  applts.,  ▼.  CITY 
OF  SYRACUSE,  respt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  October 
11,  1916.)  Judgment  affirmed,  with  costs.  AU 
concur. 


Max   GRUBART,   Applt.,   v.   INTERBORO 

R,  T.  CQm  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department  October  20,  1916.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Benjamin     GUBEN, 
:;HMAN,  appellant 


.    respondent,    ▼.    Jacob 

RICHMAN,  appellant  (Supreme  Court,  Ap* 
pellate  Division,  Second  Department  Septem- 
ber 29,  1916.)  AppUcation  denied,  with  $10 
costs. 


Louis  GUBNTHER  v.  RIDGWAY  00. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  13,  1916.)  Motion  for  stay 
denied,  with  $10  costs;  time  to  answer  extend* 
ed  as  stated  in  order.    Order  filed. 


Louis  GUENTHER  v.  RIDGWAY  COMPA- 
NY. (Supreme  Ck>urt  Appellate  Division, 
First  Department  October  13,  1916.)  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  $10  costs.     Order  filed. 


In  the  Matter  of  Joseph  P.  GULKIN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  13,  1916.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


Elisa  HACK,  respondent,  v.  SUPREME 
IX)DGE1,  KNIGHTS  &  LADIES  OF  HONOR, 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  September  29, 1916.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion. 


Frank  J.  HADE  v.  John  CORT.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  13,  1916.)  Motion  granted,  with  $10 
costs.    Order  filed. 


Isidor  HALPBRN  v.  MANHATTAN  AVE. 
THEATER  CO.  (Supreme  Court,  Appellate 
Division,  B^rst  Department  October  13, 
1916.)  Motion  granted ;  question  certified.  Or- 
der filed. 


Amelia  HAMES,  respondent,  ▼.  Adolph  N. 
BAUMANN,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  28, 
1916.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  and  Carr, 
Mills,  Rich,  and  Putnam,  Jj.,  concur. 


In  the  Matter  of  the  Application  of  Jane  K. 
HAMILTON,  as  a  creditor  of  John  Phelps,  de- 
ceased, for  authority  to  dispose  of  his  real  prop- 
erty for  the  payment  of  his  debts.,  etc.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  18,  1916.)  Motion  to  dis- 
miss appeal  granted,  unless  appellants  shall  file 


and  serve  printed  papers  by  November  4th  and 
be  ready  to  argue  appeal  at  opening  of  Novem- 
ber, 1916,  term. 


HAMILTON  INSTITUTE,  etc.,  ▼.  Paul 
FOERSTER.  (Supreme  Court,  AppeUate  Di- 
vision, First  Department  October  13,  1916.) 
Application  denied,  with  $10  costs.  Order 
signed. 


William  J.  HAMMER  v.  INDEPENDENT 
LAMP  &  WIRE  COMPANY.  (Supreme 
Court  Appellate  Division,  First  Department 
July  17,  1916.)  Application  denied,  with  $10 
costs.    Order  signed. 


Louise  HANF,  Respt,  v.  Herbert  N.  BRAD- 
LET,  Applt  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  20,  1916u) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


HARBURGBR  v.  CAMPBELL.  YOUNG- 
ER V.  SAME.  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  13,  19160 
Application  granted.    Orders  signed. 

Mary  HARDING,  respt,  V.  WOOLFEN- 
DEN  CHEMICAL  (JO.,  Inc.,  applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October  18,  1916.)  Motion  granted,  and  ap- 
peals dismissed,  with  costs. 

Mamie  HARTElLL  v.  T.  H.  SIMONSON  & 
SON  CO.  (Supreme  Court  Appellate  Division, 
First  Department  July  10,  1916.)  Motion 
to  require  appellant  to  file  new  undertaking 
granted;  bond  to  be  approved  by  a  justice  of 
the  Supreme  Court  at  Special  Term.  Settle 
order  on  notice. 


Catherine  HAYES,  respondent  ▼.  Edmond  J. 
HAYES,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  28, 
1916.)     Motion  denied. 


Oscar  M.  HAYMAN  et  aL,  respts.,  ▼.  CAN- 
TON ART  METAL  CO.,  applt.  (Suprem« 
Court,  Appellate  Division,  Fourth  Department 
October  4,  1916.)  Motion  for  reargument  de- 
nied, with  $10  costs. 


August  F.  HEINZE»  respondent,  v. 
CHARLES  A.  SIGMOND  REALTY  COM- 
PANY, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  September  29, 
1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion. 

Edward  A.  HENDRICKSON  v.  EMPIRE 
TRUST  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  13,  1916.) 
Application    denied,    with    $10    costs.      Order 

signed. 

Mildred  B.  HE2RNIMAN,  as  infant,  etc., 
respt,  V.  NEW  YORK  CENTRAL  R.  R.  CO., 
applt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  18,  1916.) 
Judgment  and  order  affirmed,  with  costs.  AU 
concur,  except  Foote,  J.,  and  Merrell,  J.,  who 
dissent 
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Harry  G.  HBYSON  and  Henry  C.  Gipaon, 
respondenta.  ▼.  laaac  LIOHTENSTBIN  and 
Bessie  licntenateln,  appellants.  (Snpreme 
Court,  Appellate  Division,  Second  Department 
Jnly  28,  1916.)  Judgment  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Stapleton,  and  Rich,  JJ.,  concur. 

Richard  H.  HIGGINS  et  ai,  Respts..  t. 
HOCKING  VALLEY  RY.  CO.,  Applt  (two 
cases).  Daniel  E.  POMEROY  ▼.  SAME.  (Sn- 
preme Court,  Appellate  Division,  First  De- 
partment October  18,  1916.)  Orders  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Orders  filed. 

Albert  P.  tp"TT.  and  George  W.  Tryon,  Co- 
partners, etc.,  Respondents,  ▼.  Ernest  B. 
PHILO,  Appellant  (Supreme  Court,  Appel- 
late Division,  Third  Department  November, 
1915.)  Judgment  unanimously  affirmed,  with 
costs.  

In  the  matter  of  the  petition  of  Robert  L. 
HINES,  to  render  and  settle  his  account  aa 
administrator  of  Mabel  E.  Jackson,  deceased. 
(Snpreme  Court  Appellate  Division,  Second 
Department  October  6,  1916.)  Motion  grant- 
ed, with  $10  costs. 

Lodwig  HIRM,  respondent,  ▼.  Arnold 
BEHRER,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  October  6, 
1916.)  It  would  seem  that  the  plaintiff  in- 
tentionally suffered  his  default  to  be  taken  aft- 
er failure  of  his  forecast  when  his  case,  then 
on  the  ready  calendar,  would  be  reached  for 
triaL  The  terms  imposed  are  too  light  The 
order  is  therefore  modified,  to  make  the  open- 
ing of  the  default  conditioned  upon  the  payment 
of  $40,  and,  as  so  modified,  it  is  affirmed,  with- 
out costs,  but  with  disbursements  to  the  ap- 
pellant. 


Hennie  HIRSHON  v.  MT.  AIRY  REALTY 
COMPANY.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  July  17,  1916.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 

Emma  A.  HOFFMAN,  respondent  v.  Lottie  E. 
HOFFMAN  and  another,  individually  and  as 
ezecn trices,  etc,  appellants.  (Supreme  Court 
Appellate  Division,  Second  Department  Sep- 
tember 29,  1916.)  Motions  denied,  without 
costs. 


Jamea  B.  HOLLORAN,  respt^v.  PRUDEN- 
TIAL INSURANCE  COMPANY  OF  AMER. 
ICA,  applt  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  May  26,  1916.)  Mo- 
tion for  reargument  denied  widi  $10  costs. 

Frederick  H.  HOI/TZ,  Appellant  v.  The 
CITY  OF  BUFFALO  and  Others,  Respondents. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  December,  1915.)  Order  affirm- 
ed, with  $10  costs  and  disbursements,  without 
prejudice  to  an  application  for  a  new  injunc- 
tion in  case  anr  attempt  is  made  before  the 
trial  of  the  action  to  award  a  contract  under 


the  same  specifications.  Held  that^  the  mayor 
having  vetoed  the  resolution  awardmg  the  con- 
tract to  the  Skinner  Engine  Company,  it  was 
within  the  discretion  of  the  court  at  Special 
Term  to  vacate  the  temporary  injunction.  All 
concurred. 

Ernest  HONIG  v.  Jacob  RUBEL,  impld.,  etc. 
(Supreme  Court,  Appellate  Dividon,  First  De- 
partment July  17,  1916.)  Application  denied, 
with  $10  costs.    Order  signed. 


Mary  HORAN,  as  administratrix,  etc.,  re- 
spondent, V.  NEW  YORK,  NEW  HAVEN  & 
HARTFORD  RAILROAD  COMPANY,  appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department  September  29,  1916.) 
Motion  denied  with  $10  costs. 

Amelia  HORNBURQ,  respt,  v.  William 
HORNBURG,  applt  (Supreme  Court,  Appel- 
late Division.  Fourth  Department  October  11, 
1916.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  shall  file  and  serve  printed  pa- 
pers by  October  13th  and  be  ready  to  argue 
appeal  on  October  17th. 

Aaron  HOROWITZ,  plaintiff,  y.  Sophie 
COHEN,  as  administratrix,  etc.,  defendant 
(Supreme  Court  Appellate  Division,  Second 
Department.  September  29,  1916.)  Motion 
granted,  without  costs. 


Chauncey  S.  HORTON  et  aL  ▼.  THOMAS 
McNALLY  COMPANY.  In  the  Matter  of  the 
petition  of  Thomas  L.  GILL,  respondent  ▼» 
SfERCHANTS'  NATIONAL  BANK  OF  THE 
CITY  OF  NEW  YORK  et  al.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  28, 1916.)  Order  affirmed,  with 
$10  costs  and  disbursements  to  the  respondent. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Rich,  and  Putnam,  JJ.,  concur. 

Chauncey  S.  HORTON  et  al.  v.  THOMAS 
McNALLY  COMPANY.  John  M.  MOE  v. 
THOMAS  McNALLY  COMPANY.  In  the 
matter  of  the  petition  of  the  TRUST  COM- 
PANY OF  AMERICA  and  John  F.  Erny, 
respondents;  Merchants'  National  Bank  of  the 
City  of  New  York,  et  al.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  28,  1916.)  Order  affirmed, 
without  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Rich,  and  Putnam,  JJ.,  concur. 

Catherine  HOWES  ▼.  N.  Y.  PRESS  CO. 
(Supreme  Court,  Appellate  Division,  B^rst 
Department  October  13,  1916.)  Motion  de- 
ned,  mth  $10  costs.    Order  filed. 

William  F.  HUUj.  respondent  ▼.  Harry  E. 
CARY,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  July  28,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Carr, 
Stapleton^  Mills,  and  Rich,  Jj.,  concur. 

William  HUND,  Jr.,  and  one,  respts.,  v. 
Louisa  BEHRINGEE,  applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.     Oc- 
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tober  18,  1916.)  Motion  for  reargument  de- 
nied, with  $10  costs.  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  denied. 

Francis  S.  HUTCHINS,  respondent,  ▼.  John 
H.  PARKS,  appellant  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  July  28, 
1916.)  Order  reversed,  without  costs,  upon  the 
^ound  that  an  order  of  reference  as  a  con- 
dition of  continuing  the  case  should  not  have 
been  made.  The  reference  was  not  ordered 
because  there  was  a  referable  issue.  If  the 
plaintiff  would  have  a  reference  on  such 
grounds,  he  should  move  for  it,  and  show  that 
he  is  entitled  to  it  Jenks,  P.  J.,  and  Thomas, 
Carr,  Rich,  and  Putnam,  Jj.,  concur. 


Caroline  HYATT  v.  Rachel  WBISBNBBRG. 
(Supreme  Court  Appellate  Divisiofn,  First 
Department  October  13,  1916.)  Motion 
granted.    Settle  order  on  notice. 


James  BL  HYDE,  applt,  v.  NEW  YORK 
CENT.  &  H.  -  R.  R.  Co.,  respt  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  28,  1916.)    Motion  denied. 

In  the  Matter  of  the  Application  of  HY- 
DRAULIC POWER  CO.  OF  NIAGARA 
FALLS  to  perpetuate  the  testimony  of  Charles 
B.  Gaskill  and  one,  etc.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  October 
4,  1916.)  Order  reversed,  with  $10  costs  and 
disbursements  and  motion  denied,  with  $10 
costs.  Held:  The  opposing  affidavits  show 
prima  facie  title  to  the  piece  of  land  in  ques- 
tion in  appellant,  the  Fettebone-Cataract  Pa- 
per Company.  The  land  being  vacant  and  un- 
indosed,  possession  is  presumed  to  follow  the 
legal  title.  The  Special  Term  should  have  de- 
nied the  application,  on  the  ground  that  peti- 
tioner was  apparently  not  in  possession  at  the 
date  of  the  petition  and  for  one  year  next  pre- 
ceding as  alleged  in  the  petition  and  as  required 
by  section  1688d  of  the  Code  of  avU  Pro- 
cedure.   AU  concur. 


Bessie  ISHIE  v.  ALFRED  B.  NORTON  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  13,  1916.)  Application  to 
dispense  with  printing  granted.  Settle  order  on 
notice. 


Joseph  F.  rVES,  appellant,  v.  MERRILL 
HOSIERY  COMPANY,  respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
July  28,  1916.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opimon. 

Joseph  F.  IVES,  appellant  v.  MERRILL 
HOSIERY  COMPANY,  respondent.  (Supreme 
Court  Appellate  Division,  Second  Department 
September  29,  1916.)  Motion  denied,  with- 
out costs. 

In  the  matter  of  the  judicial  settlement  of 
the  accotfnt  of  Elisabeth  Pratt  de  Gasquet 
JAMES,  as  executrix  of  the  will  of  Amedee  de 
Gasquet  James,  deceased.  Elisabeth  Pratt  de 
Gasquet  James,  applt  (Jeorge  Watson  Pratt 
de  Gasquet  James  et  al.,   respts.      (Supreme 


Court,  Appellate  Division,  Third  Department 
September  20,  1916.)  For  former  opinion,  see 
169  N.  Y.  Supp.  140.  Motion  for  reargument 
denied.  Motion  to  go  to  the  Court  of  Appeals 
granted.  The  following  questions  are  certified: 
(1)  Did  the  judgment  of  the  French  court 
(Respondents*  Exhibit  A)  and  the  proceedings 
of  the  appellant  thereunder  estop  the  appel- 
lant from  claiming  an  interest  in  the  American 
property  of  the  testator  under  the  French  law 
of  community?  (2)  Is  the  appellant  estopped 
by  her  petition,  answer,  account  and  stipula- 
tions, and  the  conduct  of  the  proceedings  in  the 
Surrogate's  Court,  from  now  claiming  any 
interest  in  the  American  estate?  (8)  Upon  the 
entire  record  herein,  can  the  French  law  of 
community  apply  to  the  matrimonial  property 
rights  of  the  testator  and  the  appellant?  (4) 
Has  the  Appellate  Division  power  upon  this 
record  to  direct  that  an  open  commission  is- 
sue to  take  testimony  in  France? 


JAMES  L.  BULL  &  CO.  v.  Blatrus  S. 
YANEAUS.  (Supreme  Court  Appellate  Divi- 
sion. First  Department  October  13,  1916.) 
Motion  denied,  with  $10  costs.    Order  filed. 

Ida  M.  JARVIS,  appellant,  v.  Anna  S.  SEES, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  28,  1916.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


William  P.  JBFFE3RY  v.  Archibald  SEL- 
WYN.  (Supreme  Court  Appellate  Division, 
First  Department  October  18,  1916.)  Mo- 
tion granted;  question  certified.    Order  filed. 

Joseph  J.  JERMYN  v.  Frederick  F.  SEAR- 
ING and  Others.  (Supreme  Court  Appellate 
Division,  First  Department.  January,  1916.) 
Motion  for  stay  granted  on  terms  stated  in 
memorandum  per  curiam.  Order  to  be  settled 
on  notice. 

J.  L.  LASSnr  FEATURE  PLAY  CO.  v. 
FOX-FILM  CORPORATION.  (Supreme 
Court  Appellate  Division,  First  Department 
October  13,  1916.)  Motion  denied,  with  $10 
costs.    Order  filed. 


In  the  Matter  of  the  Examination  of  Holmes 
JONES,  in  Supplementary  Proceedings,  etc. 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  28,  1916.)  Order  reversed, 
with  $10  costs  and  disbursements  against  the 
respondent  Jones,  and  the  motion  to  set  aside 
the  service  of  the  subpcena  granted,  with  $10 
costs  against   the   said  respondent,  upon    the 

ground  that  under  section  852  of  the  Code  of 
ivil  Procedure  exhibition  of  the  original  sub- 
poena was  essential  to  constitute  valid  service. 
See,  also,  Matter  of  Depue,  185  N.  Y.  60,  77 
N.  E.  798,  and  Matter  of  Foster.  189  App. 
Div.  769,  124  N.  Y.  Supp.  667,  675.  Carr, 
Stapleton,  Mills,  and  Rich,  JJ.,  concur.  Jenka* 
P.  J.,  not  voting. 

Lodowick  Holmes  JONES,  applt,  v.  Harry 
T.  RAMSDELL  et  al.,  respts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
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October  4,  1916.)  Appeals  Nos.  8,  4,  6.  6,  and 
7.  Motion  granted  and  appeals  dismissed,  witH 
costs.  

Carl  JUNK  ▼.  TBBRT  &  TENCH  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  13,  1916.)  AppUcation 
granted.    Order  signed. 

Anna  S.  KANNBR,  as  Admx.,  etc..  respt,  T. 
INTERNATIONAL  RAILWAY  CO.,  JtPPl^ 
(Supreme  Court,  Appellate  Division-  Fourth 
Department  October  18,  1916.)  Judgment 
and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event  Held,  that 
the  court  erred  in  permitting  the  witness  to 
testify  to  the  declarations  of  the  deceased  that 
his  back  was  wrenched,  and  in  view  of  the  dos^ 
ness  of  the  case  upon  the  facts  we  cannot 
hold  that  the  error  was  not  preaudimL  See 
Greener  v.  (Jeneral  Electric  Co-t,  209  N.  Y. 
185,  102  N,  B.  627,  46  L.  R.  A.  (N.  a)  »75. 
All  concur.  __«, 

In  the  Matter  of  Abram  KAPLAN,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sirtment     July    10,   1916.)      Motion   denied, 
rder  filed.  • 

Simon  KAROSIS,  etc,  appellant,  ▼.  SUS- 
QUEHANNA COAL  COMPANY,  respondent, 
impleaded  with  Pennsylvania  Railroad  (Jpm- 
pany,  defendant  (Supreme  Court,  Appellate 
Division,  Second  Department  July  28,  1916.) 
Motion  denied.         

KILBOURNB  &  JACOBS  MFG.  CO.  ▼. 
Hugb  O.  FOX  et  aL  (Supreme  Court,  Ap- 
pellate Division.  First  Department  October 
13,  1916.)  Application  denied,  with  $10  costs. 
Order  signed.  

In  the  Matter  of  the  Intermediate  Se^^ 
of  the  Accounts  of  Henry  J.  KIMBALL,  as  ad- 
ministrator, etc..  of  Evan  WJhams,  deceased. 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partoent  October  18,  1916.)  OrAer  affirmed, 
with  $10  costs  and  disbursements  to  respond- 
ents, payable  out  of  tixe  esUte.   All  concur. 

John  A.  KINGSBURY,  Com'r.  on  complaint 
of  Mary  Brady,  ▼.  Henry  FREED.  (Supreme 
Court,  Appellate  Division,  First  Departaient 
July  iO,  1916.)    Motion  denied.   Order  filed. 

Mary  KIWIN  ▼.  Abraham  G.  MALOOF. 
(Suureme  Court,  Appellate  Division  First  De- 
partment October  13,  1916^  Motion  denied. 
Order  filed.  

Mary  KIWIN,  Respt,  ▼.  Abraham  G.  MA- 
LOOF, Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  20,  19ia> 
Judgment  and  orders  affirmed,  with  costs.  No 
opinion.   Order  filed* 


"WlUiam  B.  KLING,  respt.  ▼.  Gottlieb  H. 
TOBIAS,  applt  (Supreme  Court  AppeUate 
Division,  Fourth  Department  October  11, 
1916.)  Motion  to  dismiss  appeal  granted,  unless 
appellant  shall  file  and  serve  printed  papers  and 

?ay  to  respondent's  attomev  $10  by  October 
7th  and  be  ready  to  argue  the  appeal  on  Octo- 
ber 19th. 


Letitia  KNAPP,  respondent,  v.  Joseph  G. 
KNAPP,  appellant  (Supreme  Court,  Appellate 
Division,  ^ond  Department  July  28,  1916.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Stapleton,  Mills,  Rich,  and  Putnam,  JJ.,  concur. 


In  the  Matter  of  KNAPP  Sc  FRENCH,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February,  1916.)  Motion  to  dismiss 
appeal  denied.    Memorandum  per  curiam. 

Matter  of  KNAPP  &  FRENCH,  Inc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  10,  1916.)  Motion  denied,  with 
$10  costs,  and  stay  vacated.    Order  filed. 


KNOWLTON  BROS..  Resp 


v.  NEW 


YORK  AIR  BRAKE  60Mf  ANT,  AppcUM|t, 
Impleaded  with  Others.  (No.  l^  iSlQWI/rON 
BROS»  Respondent  v.  NEW  YORK  AIR 
BRABffe  COMPANY,  Appellant  (No.  2.)  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October,  1915.)  Order  affirmed,  with 
>10  costs  and  disbursements.  All  concurred, 
iee,  also,  169  App.  Div.  344,  156  N.  Y.  Supp. 
862.  

Robina  B.  KNOX  v.  Holmes  JONES  et  al. 
(Supreme  Court,  Appellate  Division,  ■  Seccmd 
Department  October  6,  1916.)  MoUon  denied 
with  $10  costs.  . 


Count  Jean  KRASICKI  v.  UNIVERSAL 
TOOL  STEEL  CJO.,  Ltd.  (Supreme  Court  Ap- 
pellate Division,  First  Department  July  10, 
1916.)  Motion  granted,  and  defendant's  time 
extended  for  10  days  from  entry  of  order.  Or- 
der filed. 


Frank  W.  KRAVIQNY,  Respt,  v.  Arthur  B. 
JBKYLL.  impld.,  ApiHt  (Supreme  Court,  Ap- 
pellate Divinon,  Sirst  Department  October 
13,  1916.)  Order  affirmed,  with  $10  coste  and 
disbursements.    No  opinion.    Order  filed. 

Abraham  KRISCHANSKY  ▼•  QIMBEL 
BROS.  (Supreme  Court  Appellate  Division, 
First  Department  July  17, 1916.)  AppUcatton 
denied.    Order  signed. 

Louisa  KROMM,  as  administratrix,  etc.,  of 
Christian  Hansel,  deceased,  appellant,  v.  Sophie 
MEYER,  respondent  (Supreme  Court  Appe- 
late Division,  Second  Department  July  28, 
1916.)  Judgment  affirmed,  without  coats.  No 
opinion.  Jenks,  P.  J^  and  Stapleton,  Mills, 
Rich,  and  Putnam,  JJ.,  concur. 

In  the  Matter  of  Joseph  KRONETHAL.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment January,  1916.)  Motion  for  stay  grant- 
ed on  terms  stated  in  memorandum  per  curiam. 
Order  to  be  settled  <»i  notice. 
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Frederick  KBONISH  and  another  v.  Nathan 
SGHULMAN.  (Supreme  Court,  Appellate  Di- 
vision First  Department.  July  17,  1916.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Frederick  KRONISH  and  another  v.  Nathan 
SGHULMAN.  (Supreme  CJourt,  Appellate  Di- 
vision, First  Department.  July  17,  1916.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


Frank  0.  KRUG,  Appellant,  v.  Homer  D. 
BLISS,  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  December, 
1915.)  Judgment  afifirmed,  with  costs.  All  con- 
curred. 


David  LACKOMOWITZ,  appellant,  v.  Jerome 
E.  BATES  and  Leonard  W.  Bates,  co-partners, 
etc.,  respondents.  (Supreme  Ck>urt,  Appellate 
Division,  Second  Department  October  6.  1916.) 
Judgment  and  order  affirmed,  with  costs.  See 
Hope  V.  SheviU.  137  App.  Div.  86,  122  N.  Y. 
Supp.  127 ;  Matter  of  McLean,  138  N.  Y.  158, 
33  N.  E.  ffil,  20  L.  R.  A.  389. 

John  F.  LAMBDEN,  respondent,  t.  George  K. 
THOMPSON,  appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Septem- 
ber 29,  1916.)    Motion  denl^,  with  $10  costs. 


Mary  Hawes  LASGH,  respt,  v.  Leopold  W. 
LASGH,  applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  September  28.  1916.) 
Order  unanimously  affirmed,  with  $10  coats 
and  disbursements. 


Matter  of  LAWYERS'  TITLE  &  TRUST 
GO.  (Supreme  Court  Appellate  Division, 
First  Department  October  13,  1916.)  Motion 
granted.    Order  filed. 


Matter  of  Application  of  David  LEEF,  Respt. 
U.  S.  FIDELITY  &  GUARANTY  CO.  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  13,  1916.)  Order  affirzned, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


Matter  of  Frances  h,  LBLAND,  dec'd.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  9.  1916.)  Motion  for  preference 
granted  for  October  11th. 


Freda  LESKELL,  an  infant  etc»  respt,  v. 
INTERNATIONAL  RAILWAY  CO.,  applt 
(Supreme  Court,  Appellate  Division,  Fourth  de- 
partment October  4,  1916.)  Appeal  dismissed, 
without  costs,  upon  stipulation  filed. 


Matter  of  Frank  LESLIE,  also  known  as  Mrs. 
Frank  Leslie.  (Supreme  Court,  Appellate  Di- 
vision. First  Department.  July  10,  1916.)  Ap- 
plication denied.    Settle  order  on  notice. 


In  the  matter  of  the  daim  of  Lizzie  LESLIE 
and  minor  children,  for  the  death  of  Hugh  Les- 
lie, under  the  Workmen's  Compensation  Law, 
claimant-rcspt,  ▼.  O'  CONNOR  &  RICHMAN, 
Inc.,  employer,  and  United  States  Fidelity  & 
Guaranty  Company,  insurance  carrier  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 


partment September  13,  1916.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  grant- 
ed.   Motion  for  reargument  denied. 


David  LEVBBRG  v.  Henry  D.  SCJHUMACH- 
ER.  (Supreme  CJourt  Appellate  Division,  First 
Department  October  13,  1916.)  Motion  grant- 
ed.   Order  filed. 

Benjamin  A.  LEVINE  t.  Max  SPIEGEL. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  10,  1916.)  Motion  *for  further 
security  for  the  judgments  appealed  from,  to  bo 
approved  by  a  justice  of  Uie  Supreme  Court 
at  Special  Term,  granted.  Settle  order  on  no- 
tice. 


Jefferson  M.  LEVY  ▼.  Solomon  HOLLAN- 
DER.  (Supreme  Court.  Appellate  Division, 
First  Department.  October  18,  1916.)  Appli- 
cation  denied,  with  $10  costs.    Order  gigned. 


In  the  matter  of  the  application  of  Harry  B. 
LEWIS,  as  District  Attorney  of  Kings  County, 
appellant  v.  James  M.  CARTER  et  aL,  individ- 
ually and  as  the  Board  of  Parole  for  State 
Prisons,  and  John  Bassi,  etc.,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment September  29^  1916.)  Order  affirm- 
ed, with  $10  costs  and  disbursements,  upon  the 
authority  of  People  ▼.  Fabian,  192  N.  Y.  443, 
85  N.  E.  672,  18  L.  R.  A.  (N.  S.)  674,  127  Am. 
St  Rep.  917,  15  Ann.  Cas.  100,  People  ex  reL 
Tomkins  ▼.  Riley,  161  App.  Div.  883,  145  N.  Y. 
^"10,  and  People  ex  rel.  Cropsey  v.  Town- 
>.)  157  N.  Y.  Supp.  1140,  decided  Janu- 


seni 
ary 


Minnie  LBWITZ,  Respt.,  ▼.  Joseph  LEWITZ, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Order 
reversed,  and  motion  denied.  No  opinion.  Or- 
der filed. 


Almond  R«  LODWICK  ▼.  Edmond  VAN 
DYK  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  20,  1916.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
See  Andrewee  ▼.  Haas,  214  N.  Y.  255, 108  N.  E. 
428.    Order  filed. 


Giuseppe  LOFFREDO  ▼.  John  PALMIERI. 
(Supreme  Court  Appellate  Division,  First  De- 
partment July  10,  1916.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 

Franklin  b;  LONG  et  aL  ▼.  LEBANON 
NAT.  BANK  et  al.  (Supreme  Court  AppeUate 
Division,  First  Department  July  10,  1916.) 
Motion  denied,  with  $10  costs.    Order  filed. 


Gilbert  B.  LOPER,  respondent,  ▼.  Lewis 
NIXON,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  September  29, 
1916.)     Motion  granted,  without  costs. 

Edward  LOVITT  v.  ILLINOIS  SURETY 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  July  10,  1916.)  Motion  denied, 
with  $10  costs.    Order  filed. 
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Leo  LOWT  v.  HARI>MAN,  PECK  &  CO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment July  17, 1916.)  Application  granted. 
Order  signed. 

In  the  matter  of  laying  oat  and  opening  LUD- 
LOW STREET  EXTENSION,  etc.,  in  the 
First  Ward  of  the  City  of  Yonkers,  etc.  (Su- 
preme Court.  Appellate  Division.  Second  De- 
partment September  29,  1916.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied^  with  $10  costs,  upon  the  ground 
that  the  requirement  of  notice  of  claim  m  sec- 
tion 94  of  the  Railroad  Law  is  applicable  to  the 
abutting  owner  claimant,  and  that  the  require- 
ment of  filing  claim  with  the  corporation  coun- 
sel, contained  in  section  3  of  article  6  of  the 
Supplemental  Charter  of  the  city  of  Yonkers  is 
applicable  to  each  abutting  owner  claimant,  and 
that  each  such  owner,  by  failing  to  so  file  his 
claim  within  the  period  of  six  weeks,  as  pro- 
vided by  said  section,  waives  his  such  daim. 

Sara  LYNCH,  respondent,  v.  MUTUAL 
LIFE  INSURANCE  COMPANY  OF  NEW 
YORK,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  September  29, 
1916.)  Judgment  and  order  reversed,  with 
costs,  and  complaint  dismissed,  with  costs,  upon 
the  ground  that  the  evidence  failed  to  establish 
either  any  contract  by  defendant  other  than  the 
written  contract  in  evidence  or  any  breach  by 
defendant  of  the  contract  alleged  in  the  com- 
plaint 


Anna  M.  LYON.  v.  ISRAEL  L.  CURRIER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  13,  1916.)  Motion  denied, 
with  $10  costs.    Order  filed. 

Joseph  A.  McALEBNAN  v.  BfASSACHU- 
SETTS  BONDING  &  INS.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  10,  1916.)  Motion  granted;  questions 
certified.    Order  filed. 


In  ^e  matter  of  the  judicial  settlement  of 
the  account  of  Cecil  Y.  McARTHUR,  as  ex- 
ecutrix. In  re  last  will  and  testament  of  Clar- 
ence A.  McARTHUR,  deceased.  (Supreme 
Court,  Appellate  Division.  Third  Department 
September  28,  1916.)  Order  (159  N.  Y.  Supp. 
1050)  amended  by  providing  that  the  costs  shall 
be  paid  from  the  estate,  and  not  by  the  respond- 
ents personally. 

William  P.  McBATH,  Applt  v.  Harrison  S. 
BETTES  and  another.  Joseph  M.  Bettes, 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  October  18,  1916.)  Order 
affirmed,  with  SIO  costs  and  disbursements. 
No  opinion.     Oraer  filed. 

In  the  matter  of  the  application  of  Michael 
McCABE  for  a  writ  of  certiorari  to  the  Board 
of  Supervisors  of  Rockland  County.  (Supreme 
Court,  Appellate  Division,  Second  Department 
September  29w  1916.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Carr,  Rich,  and  Putnam, 
JJ.,  concur. 

160N.Y.S.-72 


In  the  Matter  of  the  Final  Judicial  Settlement 
of  the  Acconnt  of  Thomas  J.  McCAHILL,  Jr.,* 
as  ifixecntor,  etc.,  of  Thomas  J.  llcCahill,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Second  Department.  Ju]y  ^  1916.)  Decree 
of  the  Surrogate's  Court  of  Westchester  Coun- 
ty affirmed,  with  costs  to  the  respondent  ex- 
ecutor, upon  the  opinion  of  the  surrogate  in  the 
court  below.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Rich,  and  Putnam,  JJ.,  concur. 


Ida  B.  McCLUSKEY,  respt,  v.  John  E.  WIL- 
LIAMS and  one,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
11,  1916.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

Nathaniel  L.  McCREADY  v.  John  A.  LAR- 
KIN.  SAME  V.  Edward  U  LARKIN.  SAME 
V.  Thos.  A.  LARKIN.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
18,  1916.)  Motions  denied,  with  $10  costs.  Or- 
ders filed. 


In  the  matter  of  the  application  of  Charles 
MacDONALD,  relator,  for  a  writ  of  manda- 
mus against  Samuel  H.  ORDWAY,  Willard  D. 
McKinstry,  and  William  <jk>rham  Rice,  consti- 
tuting the  State  Civil  Service  Commission  of 
the  State  of  New  York.  '(Supreme  Court  Ap- 
pellate Division,  Third  Department  September 
28,  1916.)     Motion  granted. 


James  M.  McCUNN  v.  Daniel  G.  STEB- 
BINS.  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Appli- 
cation granted.    Order  signed. 


William  J.  MADDOX,  respt,  ▼.  James  E. 
HANSON,  applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  October  4, 1916.) 
Order  modified,  by  restricting  the  examination 
before  trial  to  the  course  of  bnsiness  conducted 
in  the  name  of  the  Hanson  Electric  Company  by 
the  plaintiff  or  defendant  or  both,  from  and 
after  April  4,  1918,  do^ni  to  and  including  the 
17th  day  of  April,  1915,  for  the  purpose  of 
enabling  the  plaintiff  to  prove  the  allegations 
of  partnership  in  the  complaint  witi^out  prej- 
udice to  the  right  of  the  plaintiff  to  make 
further  application  for  the  examination  of  the 
defendant  as  bearing  upon  the  allegations  of  ac- 
counting contained  m  the  complaint,  after  inter- 
locutory judgment  establishing  and  adjudging 
a  partnership  between  the  plaintiff  and  defend- 
ant, and,  as  so  modified,  the  order  Is  affirmed, 
without  costs  of  this  appeal  to  either  party. 
All  concur. 


MADSDBN&  WISTOFT  CONSTRUCTION 
COMPANY,  respondent,  v.  Dudley  Scrymser 
MacDONALD,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Septem- 
ber 29,  1916.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Rich,  and  Putnam,  JJ.,  concur. 

John  MAHONEY,  respt^  ▼.  Bllsworth  D. 
FORER.  applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  October  4,  1916.) 
Order  modified,  by  restricting  the  examination 
so  as  to  show  who  were  the  contracting  parties, 

*Re- reported  with  opinion  in  162  N.  Y.  Supp.  996.. 
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whether  the  copartnerBhiik  or  the  defendant 
alone,  and,  as  so  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party.    All  concur. 


Richard  BfAJOR,  etc.,  executor,  etc.,  of  Rich- 
ard Major,  deceased,  respondent,  t.  Richard 
MAJOR,  etc,  and  others,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  28,  leiO.)  Motion  granted,  except  as  to 
striking  the  names  of  certain  parties  trom  the 
notice  of  appeal  and  other  papers. 


Thomas  M.  MALOY  and  another,  respts.,  ▼. 
William  A.  BANNON,  applt  (Supreme  (>>urt. 
Appellate  Division,  Thira  Department.  Sep- 
tember, 15,  1916.J  Motion  granted,  unless  ap- 
pellant, within  20  days,  serves  printed  case  on 
appeal  and  pays  $10  costs  of  this  motion,  in 
which  event  motion  is  denied. 

Simon  MAROH,  respondent,  v.  LBHIQH  & 
WILKE&-BARRE  OOAJi  COMPANY,  apnel- 
lant.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  September  29,  191G.)  Mo- 
tion denied,  without  costs. 


Samuel  MARCUS  v.  GIMBEL  BROS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  17,  1916.)  Application  denied. 
Order  signed. 


Ignatz  MARTIN,  respondent,  v.  Leverett  F. 
CRUMB,  appellant  (supreme  Court,  Appel- 
late Division,  Second  Department.  July  28, 
1916.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  and  Stapleton,  MUls, 
Rich,  and  Putnam,  JJ.,  concur. 


Arthur  J.  MAY  ▼.  CORT  FILM  CORPORA- 
TION. (Supreme  Court  Appellate  Division, 
First  Department  July  10,  1916.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 

Charles  H.  MAY  v.  NEW  YORK  EDISON 
CO.  (Supreme  Ck>urt,  Appellate  Division,  First 
Department  July  17,  1916.)  Application 
granted.    Order  signed. 


Grace  MBEJHAN  v.  MAYLEW  CX).,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  13.  1916^  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


Grace  MEEHAN  v.  MAYLEW  C!0.,  Inc. 
(Supreme  Court,  Appellate  Division,  S^rst  De- 
partment October  i3,  1916.)  Motion  for  stay 
denied,  with  $10  costs.     Order  filed. 


Hezekiah  MERRITT,  respondent,  v.  THE 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY, appellant  (Supreme  0>urt,  Appellate 
Division,  Second  Department  July28,  1916.) 
Judgment  of  the  County  Court  of  Westchester 
County,  and  that  of  the  justice  of  the  peace,  re- 
versed, with  costs,  upon  the  ground  that  no 
negligence  of  the  defendant  was  proven.  Jenks, 
P.  J.,  and  Carr,  Stopleton,  Mills,  and  Rich,  JJ., 
concur. 


Matter  of  Alexander  MIGHAELSON.  an 
attorney.  (Supreme  Court  Appellate  Division, 
First  Department  July  10, 1916.)  Application 
denied.    Settle  order  on  notice. 


Walter  MICTHALSKI,  respondent  ▼.  AMER- 
ICAN MAC5HINE  &  FOUNDRY  COMPANY, 

appeOant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  6,  1916.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Stapleton,  Rich,  and 
Putnam,  JJ.,  concur.    Carr,  J.,  dissents. 


In  the  matter  of  the  petition  of  Maude  A. 
MIDGLEY.  as  executrix,  etc,  of  George  D. 
HOLSTEN,  deceased,  to  compel  John  H. 
Holsten  to  render  and  settle  his  account  as 
executor,  etc.  (Supreme  Court,  Appellate 
Division,  Second  Departmei^t.  October  6, 
1916.)  Order  of  the  Surrogate's  Court  of 
Kings  (bounty  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks.  P.  J.,  and 
Carr,  Mills,  Rich,  and  Putnam,  JJ.,  concur. 

In  the  matter  of  the  application  of  CAiarles  M« 
MILES,  President  and  Frank  R.  Lawrence  and 
Edward  Kellyw  Trustees,  of  the  Village  of 
Oriskany,  to  legalise  the  proceedings  for  the 
issuance  of  sewer  bonds.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  Oc- 
tober 4,  1916.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 

Walter  B.  MILKMAN,  etc,  respondent  ▼. 
Jose  CASESA  and  anotner,  appellants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment September  29,  1916.)  Motion  de- 
nied, with  $10  costs. 


Robert  B.  MILLER  v.  CLINTON  S.  ZIM- 
MERMAN. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  13,  1916.) 
Motion  dexded,  with  $10  costs.    Order  filed. 

Harnr  MILLS,  applt,  ▼.  Herbert  KELDER- 
HOUSE.  respt  (Supreme  Court  Appellate  Di- 
vision, Fourtti  Department  October  11,  1916.) 
Order  affirmed,  with  costs. 


All  concur. 


Charles  H.  MILLS,  respondent  v.  NEW 
YORK,  NEW  HAVEN  &  HARTFORD  RAIL- 
ROAD COMPANY,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
July  28,  1916.)  Motion  for  reargument  denied. 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied.    Mills,  J.,  taking  no  part 

Egmont  MOLLENHAUER,  Respt,  v.  E.  A. 
STROUT  FARM  AGENCY,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  20,  1916.)  Order  modified,  as  stated 
in  order,  and.  as  modified,  affirmed,  without 
costs.    No  opinion.     Order  filed. 


Ralph  0.  MORGAN  v.  Margaret  R.  MOR- 
GAN. (Supreme  Court,  Appellate  Division, 
First  Department.  July  10,  1916.)  Motion  to 
dismiss  appeal  granted,  without  costs.  Order 
filed. 


Digitized  by 


GooQle 


ICBMORAMDUH  DBCISIONB 


113& 


Frank  MORRISSET,  appeDaht,  ▼.  Henry 
liOBFFLER,  respondent,  and  Gharlea  W. 
Blake,  defendant  (Supreme  Conrt,  Appellate 
Division,  Second  Department  Joly  28,  1916.) 
Judgment  nnanimonsly  affirmed*  with  coats. 
No  opinion. 


Mary  MUNKO,  respondent,  t.  George  POW- 
ERS* appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  28,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, upon  the  ground  that  the  plaintiff  is 
not  in  default  in  payment  of  costs.  Code  Civ. 
Proc  I  779.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Mills,  and  Rich,  JJ.,  concur. 

Elizabeth  MURDOCK,  respondent,  v.  THE 
CITY  OF  NEW  YORK,  appellant  (Supreme 
Court.  Appellate  Division,  Second  Department. 
Ju^  28,  1916.}  Judgment  and  order  unani- 
mously affirmea,  with  costs.    No  opinion. 


In  the  Matter  of  Hattie  A.  MYERS.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  13.  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


DAVID  I.  NALITT  v.  COSMOPOLITAN 
BANK.  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


NATIONAL  SURETY  00.  v.  Catherine  A^ 
McGXJIRB  (two  cases).  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
13,  1916.)  Motions  granted,  with  $10  costs. 
Order  filed« 


NATIONAL  SURETY  CO.  ▼.  Carolina 
WENNINGER  et  aL  (two  cases).  (Supreme 
Court  Appellate  Division,  First  Department 
July  10.  1916.)  Motions  to  dismiss  appeals  de- 
nied.   Orders  filed. 

Albert  NEWOOMBE,  Respt,  ▼.  George  N. 
OSTRANDER,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  October 
13,  1916.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted.  No  opin- 
ion.   Order  filed. 

George  E.  NBWGENT  and  another  v.  Irving 
ALSBERG.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  October  18,  1916.) 
Motion  denied,  with  $10  costs.    Order  filed. 

Matter  of  NEWTON  AVENUE.  In  re  Au- 
gustus VAN  CORTLANDT.  (Supreme  Court, 
Appellate  Division,  First  Department  July 
1<),  1916.)  Motion  granted;  questions  certified. 
Order  filed. 


N.  Y.  COUNTY  NAT.  BANK  v.  James  S. 
HERRMAN.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  October  13,  1916.) 
Motion  denied,  with  $10  costs.    Order  filed. 

N.  Y.  LIFE  INa  CO..  Respt,  v.  REED 
R£lAI/rY  OOt,  Applt     (Supreme  Court,  Ap- 


pellate Division,  First  Department  October 
13,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.     Order  filed. 


Matter  of  NEW  YORK  TITLE  Sc  MORT- 
GAGE CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  July  10,  1916.)  Mo- 
tion granted.    Order  filed. 


NASSAU 


Martin  NOLAN,  respondent,  v.  jna»8AU 
ELECTRIC  RAILROAD  COMPANY,  appel- 
lant. (Supreme  Court  Appellate  Division, 
Second  Department  July  28,  1916.)  Judg- 
ment reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  on  the  ground  that  the  ver- 
dict is  against  the  weight  of  evidence.  Jenks, 
P.  J.«  and  Thomas,  Carr,  Rich,  and  Putnam, 
JJ«»  concur. 

William  NOLL,  respondent  v.  STANDARD 
OIL  CLOTH  COMPANY,  appellant  (Su- 
preme  Court  Appellate  Division,  Second  De- 
partment October  6,  1916.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Mills,  and  Rich,  JJ.»  concur. 
Carr,  J.,  dissents. 


In  the  Matter  of  Louis  T.  NOONAN.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment OcttJbeT  20,  19ia)  Proceeding 
dismissed.    Settle  order  on  notice. 

In  the  Matter  of  the  NORTHERN  BANK 
OF  N.  Y.  In  re  GIFFORD  HOBBS  A 
BEARD  (two  cases).  (Supreme  Court,  Appel- 
late Division,  First  Department  October  20, 
1916.)  Orders  aflirmed,  with  $10  costs  and  dis- 
buzsements  in  each.   No  opinion.    Order  filed. 


NULOMOLINE  CO.,  Applt,  v.  Maxwell 
TAUSEK,  Respt  (Supreme  Ck>urt,  Appellate 
Division,  First  Department  October  13, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opimon.  Scott,  J.,  dissents. 
Order  filed.  =— = 

Delia  NUTB,.  as  execz.,  etc^  respt,  v. 
SHAUGHNESSY      CONSTRUCTION      CO., 

applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  11,  1916.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur.  _^_^ 

James  J.  O'BRIEN,  appellant  t.  Eva  RUP- 
PEL,  William  R.  Keese,  and  David  M.  Wolff, 
respondents.  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department  July  28,  1916.) 
Judgment  dismissing  the  complaint  on  the  mer- 
its affirmed,  with  costs.  See  Hope  v.  Shevill, 
impld.  with  Seaman,  137  App.  Div.  86,  122  N. 
Y.  Supp.  127.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Rich,  and  Putnam,  JJ.,  concur. 


James  J.  O'BRIEN,  appellant  ▼.  Eva  RUP- 
PEiL  and  others,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
September  29,  1916.)  Motion  for  reargument 
denied,  with  $10  costs. 
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William  OELLRIOH,  appellant,  ▼.  JOHN  F. 
COGAN  COBiPANY,  Contractors,  respondent 
(Supreme  Conrt,  Appellate  Division,  Second 
Department.  October  6,  1016.)  The  excep- 
tion at  the  close  of  the  trial  to  the  ruling  that 
plaintiff  should  then  elect  between  nuisance  and 
negligence  did  not  present  reversible  error, 
since  such  election  then  did  not  harm  plaintiff, 
as  the  proofs  of  defendant's  authority  from  the 
city  to  place  material  on  this  curb  negatived 
the  charge  of  nuisance.  The  issues  of  negli- 
gence were  properly  left  to  the  jury.  If  that 
morning  the  light  was  sufficient  to  ^close  the 
presence,  as  an  obstruction,  of  these  planks, 
when  plaintiff  stepped  down  from  his  wagon 
and  tripped  on  them,  he  could  not  recover. 
Plaintiff  was  not  entitled  to  the  charge  that 
defendant  should  also  have  marked  the  planks 
by  a  red  light  Onie  order  denying  a  new  trial 
is  therefore  unanimously  affirmed,  with  costs. 


John  6.  OLMSTED  et  bIm  respts.,  v.  John  H. 
MEIAHL  et  at,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May 
17.  1916.)  Motion  for  leave  to  appeal  (from 
judgment,  160  N.  Y.  Supp.  708)  to  Court  of 
Appeals  granted,  and  question  for  review  cer- 
tified. 


Charles  A.  O'NEIL,  Bespondent  ▼•  LEHIOH 
VALLEY  RAILROAD  COMPANY,  AppeUant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment January,  1016.)  Sent  to  Fourth 
Department 


Louis  ORLIK  and  another,  Respts.,  v.  NA- 
TIONAL CARBON  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  13,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed.  

Annie  ORLOFF,  Respt,  ▼.  Dora  LICH- 
TENSTEIN,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  October  13, 
1916.)  Order  affirmed,  with  SIO  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 

John  D.  OSTRANDER,  as  Adm'r,  v.  HOL- 
BROOK,  CABOT  &  ROLLINS  CORPORA- 
TION. .  (Supreme  Court  Appellate  Division, 
First  Department  July  10,  1916.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


Josephine  PANZARELLA,  as  admr.,  etc, 
rtspt.,  V.  PENNSYLVANIA  R.  R.  CO.,  applt 
(Supreme  Court  Appellate  Division,  Fourth 
Department  October  18,  1916.)  Judgment  and 
order  affirmed,  with  costs    All  concur. 


Theodore  G.  PECK,  Jr.,  Respt.,  v.  CJharles 
B.  TOOLE,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  20, 
1916.)  Judgment  and  order  reversed,  and  new 
trial  ordered,  costs  to  appellant  to  abide  event 
unless  plaintiff  stipulates  to  reduce  verdict  to 
$1,436.14,  in  which  event,  judgment,  as  so 
modified,  and  order,  affirmed,  without  costs. 
No  opinion.    Settle  order  on  notice. 


PEERLESS  TRADING  CO.,  respt,  ▼.  Cle- 
land  A.  WARD,  impleaded  with  another,  applt 
(Supreme  Court,  Appellate  Division.  Fourth 
Department  October  4,  1916.)  Order  modi- 
fied, so  as  to  provide  that  the  ceqnirement  of 
the  particulars  of  the  damages  sustained  by  the 
defendant  Cleland  A.  Ward,  as  alleged  in  the 
paragraph  marked  4  in  his  amended  answer,  be 
stricken  out.  and,  as  so  modified,  the  order  is 
affirmed,  without  costs  of  this  appeal  to  either 
party.    All  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, ▼.  Michael  ADAMUCCIO,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  28,  1916.)  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  re- 
versed, and  a  new  trial  ordered,  upon  the 
ground  that  the  evidence  fails  to  establish  de- 
fendant's guilt  beyond  a  reasonable  doubt 
Jenks,  P.  J.,  and  Carr,  Stapleton,  Mills,  and 
Rich,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Jacob  BERGMAN,  appellant  i  Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  6,  1916.)  Reargument 
ordered,  and  case  set  down  for  argument  on 
Monday,  November  20,  1916,  on  the  auestion 
as  to  whether  or  not  the  sentence  for  grand 
larceny  is  legal.  Stapleton,  Mills,  Rich,  and 
Putnam,  JJ.,  concur. 


PEOPLE,  etc.,  V.  Eldon  BISBEB.  (Supreme 
Court,  Appellate  Division.  First  Department 
October  13,  1916.)  Motion  granted.  Order 
filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Onieodore  CALABRESE.  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  September  29,  1916.)  Judgment 
of  conviction  affirmed.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Carr,  Rich,  and  Putnam,  JJ^ 
concur. 


PEOPLE  of  the  State  of  New  York,  applt, 
V.  Louis  CiLAIR,  respt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  October 
18,  1916.)  Judgment  affirmed*  with  costs.  AR 
concur. 


PEOPLE,  etc,  Respt,  v.  Henry  CLARK  and 
another:  Kathryn  B.  Thompson*  Applt  (Su- 
preme Court,  Appellate  Divisipn,  First  De- 
partment October  13,  1916.)  Order  affirmed. 
No  opinion.    Order  filed. 

PEOPLE  of  the  State  of  New  York,  respt,  v. 
Dana  C.  COOLEY,  applt  (Supreme  (Jourt 
Appellate  Division,  Fourth  Department  Oc- 
tober 18,  1916.)  Judgment  of  conviction  af- 
firmed.   All  concur;   Lambert  J.»  not  sitting. 

PEOPLE,  etc.,  V.  David  FERMOGLICH. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  18,  1916.)  Motion  granted 
Order  filed. 


PEOPLE  of  the  State  of  New  York,  Respond- 
ent ▼.  Abraham  GOLDSTEIN,  Appellant  (Su- 
preme Court  Appellate  Divlsdon,  First  Depart- 
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ment.  October  20,  1916.)  Appeal  from  Court 
of  Special  Sessions,  New  York  Oonnty.  Abra- 
ham Goldstein  was  convicted  of  the  misdemeanor 
of  violating  Penal  Law,  )  2354,  subd.  8,  and  he 
appeals.  Reversed,  and  prisoner  discharged 
from  custody. 

PER  CURIAM.  We  are  of  opinion  that  the 
defendant  committed  no  act  in  violation  of  sec- 
tion 2354,  subd.  8,  of  the  Penal  Law,  as  added 
bv  Laws  1914,  c  332,  under  which  he  was  con- 
victed. The  judgment  is  therefore  reversed,  and 
the  prisoner  discharged  from  custody.  Settle 
order  on  notice. 

PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Marx  HARTMAN,  appellant.  (Actions 
Nos.  1  and  2.)  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  July  28.  1916.) 
Judgments  of  conviction  of  the  Court  or  Special 
Sesfflons  affirmed.  No  opinion.  Thomas,  Carr, 
Rich,  and  Putnam,  JJ.,  concur.  Jenks,  P.  J., 
not  voting. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  James  HEANEY,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
September  29,  1916.)  Judgment  of  conviction 
of  the  County  Court  of  Queens  County  affirmed. 
No  opinion.  Jenks,  P.  J.,  and  Carr,  Stapleton, 
Rich,  and  Putnam,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  James  HEFFRON,  appellant.  (Supreme 
Court.  Appellate  Division,  Second  Department 
July  28,  1916.)  The  testimony  offered  to  show 
prior  inconsistent  statements  of  the  witness 
Haslett  was  not  jcollateral  to  the  issue.  If  com- 
petent, its  importance  was  great.  It  was  ex- 
cluded expressly  bv  the  trial  court  upon  an  un- 
tenable theory.  We  think  that  the  exclusion  of 
this  evidence  worked  injui7  to  the  defendant. 
Judgment  of  conviction  and  orders  reversed,  and 
a  new  trial  granted.  Thomas,  Carr,  Rich,  and 
Putnam,  JJ.,  concur.    Jenks,  P.  J.,  not  voting. 


PEOPLE  of  the  Sute  of  New  York,  respond- 
ents, V.  GABRIELLE  lANNOTTA,  appellant. 
(Supreme  Court,  Appellate  DivisioUj^  Second  De- 
partment September  29,  1916.)  Judgment  of 
conviction  of  the  County  CJourt  of  BUngs  County 
affirmed  by  default  Jenks,  P.  J.,  and  Carr, 
Mills,  Rich,  and  Putnam,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respt, 
V.  LOON  LAKE  CLUB  et  al.,  applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  4,  1916.)  Orders  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


PEOPLE  of  Sute  of  New  York,  respt,  t. 
Emma  J.  LUDWIG,  applt  (Supreme  CJourt, 
Appellate  Division,  Fourth  Department  Octo- 
ber 18,  1916.)  Appeal  dismissed  upon  stipula- 
tion filed. 


PEOPLE  of  the  State  of  New  York,  respt, 
V.  Albert  E.  McVEA,  applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 4,  1916.)  Judgment  of  conviction  affirmed. 
All  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  David  BCENDOZA^  appellant  (Su- 
preme CSourt,  Appellate  Division,  Second  De- 
partment July  28,  1916.)  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirm- 
ed. No  opinion.  Thomas,  Carr,  Rich,  and 
Putnam,  JJ.,  concur.    Jenks,  P.  J.,  not  voting. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Paul  MILLER,  appellant  (Supreme 
C!ourt,  Appellate  Division,  Second  Department 
July  28.  1916.)  Judgment  of  conviction  of  the 
Court  01  Special  Sessions  affirmed.  No  opinion. 
Thomas,  CSarr,  Rich,  and  Putnam,  JJ.,  concur. 
Jenks,  P.  J.,  not  voting. 


PEOPLE,  etc.,  V.  Samuel  RIPSTBIN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  IS,  1916.)  Motion  granted.  Or- 
der filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, y.  Alexander  SILVBRBIAN,  etc^  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department  July  28,  1916.)  Motion 
denied. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Alexander  SILVERMAN,  etc.,  appel- 
lant (Supreme  0>urt,  Appellate  Division,  Sec- 
ond Department  July  28,  1916.)  The  defend- 
ant took  the  stand  as  a  witness,  and  inquiry 
was  made  of  him  aa  to  the  commisaion  by  him 
of  crimes  separate  and  distinct  from  those  al- 
le^d  in  the  indictment  He  denied  the  com- 
mission of  those  crimes.  A  witness,  who  was 
a  prosecuting  officer,  was  permitted  to  testify 
that  in  a  confession  wherem  the  defendant  ad- 
mitted the  commission  of  the  crimes  for  which 
he  was  indicted,  the  defendant  admitted  that  he 
committed  the  separate  and  distinct  crimes 
which  upon  the  stand  he  denied  be  committed. 
We  think  the  reception  of  this  evidence  is  rever- 
sible error.  People  v.  Ixx>mis,  178  N.  Y.  400,  70 
N.  E.  919:  People  v.  De  Garmo,  179  N.  Y. 
130,  71  N.  E.  736 :  People  v.  Sekeson,  lU  App. 
Div.  490,  97  N.  Y.  Supp.  917;  People  v.  Irv- 
ing, 95  N.  Y.  541,  543.  Judgment  of  conviction 
of  the  County  Court  of  Kings  County,  and  or- 
der reversed,  and  new  trial  ordered.  Thomas, 
Carr,  Stapleton,  and  Mills,  JJ.,  concur.  Rich, 
J.,  not  voting.  

PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Isidore  SITKOFF,  appellant  (Supreme 
0)urt,  Appellate  Division,  Second  Department 
July  28,  1916.)  Judgment  of  conviction  affirm- 
ed. No  opinion.  Carr,  Stapleton,  Mills,  and 
Rich,  JJ.,  concur.    Jenks,  P.  J.,  not  voting. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Margaret  SMITH,  appellant.  (Supreme 
Ourt  Appellate  Division,  Second  Department. 
July  28»  1916.)  Judgment  of  conviction  of  the 
Ck>unty  Court  of  Kings  County  reversed,  and  a 
new  trial  ordered,  on  the  ground  that  tne  wit- 
ness giving  direct  evidence  was  an  accomplice 
as  a  matter  of  law,  and  that  there  was  no  other 
evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  crime.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Putnam,  JJ.,  con- 
cur. 
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PEOPLE  of  the  State  of  New  York,  respond- 
ents, T.  Michael  ZIMMER,  appellant  (Su- 
preme Ck>tirt,  Appellate  Division,  Second  De- 
partment September  20,  1916.)  Motion  to  re- 
settle order  denied.  The  people  can  review  our 
order  In  its  present  form.  Feople  ▼.  Weiner, 
211  N.  T.  460, 105  N.  B.  658,  Ann.  Oas.  1915D, 
733. 


PEOPLE,  etc,  ex  rel.  Antonio  BUONO  v. 
WARDEN  OP  THE  STATE  PRISON.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  6.  1916.)  Writ  dismissed, 
and  defendant  remanded,  upon  the  ground  that 
his  remedy  is  not  by  habeas  corpus,  but  by  ap- 
a.  People  ex  rel.  Hubert  t.  Kaiser,  206  N. 
46,  99  N.  B.  195. 

PEOPLE,  etc.,  ex  reL  Jennie  BUTLER,  etc., 
respondent,  v.  D.  H.  RALSTON,  Special  Depu- 
ty Commissioner  of  Excise,  etc.,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment. July  28,  1916.)  Order  afSrmed  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Oarr,  Rich,  and  Putnam, 
JJ.,  concur. 

PEOPLE  of  the  State  of  New  York  ex  reL 
CENTRAL  HUDSON  QAS  &  ELECTRIC 
COMPANY.  Respondent  v.  STATE  BOARD 
OF  TAX  COMMISSIONERS,  Awellant.  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment January  1916.)  Rearffument  ordered  for 
Tuesday,  January  11,  1916. 


PEOPLE  ex  rel.  Louts  J.  CHESNBR.  respt, 
V.  J.  Edward  MALONEY.  applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October  4,  1916.)  Motion  to  dismiss  appeal 
granted,  unless  appellant  file  and  serve  pnnted 
papers  on  appeal  by '  Sentember  80th  and  be 
ready  to  argue  appeal  on  October  9th. 

PEOPLE  ex  leL  CONSOL.  B.  CO^  Relator, 
V.  PUBLIC  SERVICE  COMMISSION  et  al.. 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October  20,  1916.) 
Writ  dismissed,,  and  proceedinas  affirmed,  with 
$50  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


PEOPLE  ex  reL  Joseph  E.  FINN,  Applt,  v. 
William  F.  SCHNEIDER  et  al.,  Respts.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. October  13,  1916.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


PEOPLE  of  the  State  of  New  York  ex  rel. 
FIRST  NATIONAL  BANK  OF  BELFAST, 
Relator,  v.  Thomas  J.  AHEARN,  State  Fire 
Marshal  of  the  State  of  New  York,  Defendant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment JanuaiTf  1916.)  Appeal  dismissed, 
withdut  costs,  upon  stipulation  filed. 


PEOPLE  ex  rel.  John  B.  GBRBRACH, 
Applt,  V.  William  F.  SCHNEIDER  et  al., 
Respts.  (Supreme  Court  Appellate  Division, 
First  Department  October  13,  1916.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


PEOPLE  ex  rel.  Henry  B.  HALU  Applt,  v. 
Lawson  PURDY  et  aL,  Respts.  (Supreme 
Court  Appellate  Division,  First  Department 
October  13,  19ia)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 

PEOPLE  of  the  State  of  New  York  ex  rel. 
LEHIGH  VALLEY  RAILWAY  COMPANY 
V.  William  SOHMER,  as  O)mptroller  of  the 
State  of  New  York.  (Supreme  Court,  Appel- 
late Division,  Third  Department  September 
28,  1916.)  Determination  reversed,  with  $50 
costs  and  disbursements.    All  concur. 


PEOPLE  ex  reL  Daniel  G.  O'DAY,  applt,  v. 
Edward  F.  FRIES,  as  treasurer,  etc.,  respt 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment October  18,  1916.)  Order  affirmed, 
with  costs.  Held,  the  Special  Term  in  its  dis- 
cretion was  justified  in  refusing  the  writ  All 
concur. 


PEOPLE  ex  reL  PINE  ST.  CO.,  Applt,  v. 
Lawson  PURDY  et  al..  Respts.  (Supreme 
Court  Appellate  Division,  First  Department 
October  20,  1916.)  Order  affirmed,  with  costs. 
No  opinion.    Order  filed. 


PEOPLE  ex  reL  Charles  SPIRE,  respt.,  v. 
Arthur  W.  EREINHEDER,  as  superintendent 
etc.,  applt  (Supreme  Ck>urt.  Appellate  Divi- 
sion, Fourth  Department  October  4,  1916.) 
Order  reversed,  and  writ  dismissed,  without 
costs.  Held,  that  it  appears  from  the  answering 
affidavits :  (1)  That  the  position  heretofore  held 
by  the  relator  was  properly  abolished ;  (2)  that 
the  relator,  since  said  position  was  abolished, 
was  offered  either  of  the  remaining  positions  of 
painter  in  the  water  department  but  that  he  re- 
fused to  accept;  and  under  the  circumstances 
the  relator  is  not  entitled  to  the  writ  All  con- 
cur. 


PEOPLE  ex  rel.  James  F.  D.  WILSON, 
Applt,  V.  Robert  ADAMSON,  as  Fire  Com'r. 
Respt  (Supreme  Court  Appellate  Division, 
First  Department  October  13,  1916.)  Order 
affirmed  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


PEOPLE'S  NAT.  BANK  OF  HtACKEN- 
SACK,  Respt,  v.  Clarence  B.  RICE  and  another, 
Applts.  (Supreme  0)urt,  Appelate  Division, 
First  Department  October  20,  1916.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Order 
filed. 


Oscar  J.  PERRIN,  respt,  v.  Frederick 
F.  PR0C5T0R,  applt  (Supreme  CJourt  Appel- 
late   Division,    Third    Department.    September 


13,  1916.)    Motion  denied. 


Giovanni  PILANI,  respt,  v.  Vincenzo  LANO- 
VARO,  applt  (Supreme  Court,  Appdlate  Di- 
vision, Fourth  Department.  October  4,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, on  the  authority  of  Leake  ▼.  Hartman, 
137  App.  Div.  461,  121  N.  Y.  Supp.  771,  affirm- 
ed 202  N.  Y.  605,  96  N.  E.  1119.    All  concur. 
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George  I4  PRATT  and  Others,  Gleimants, 
RespoDdenta,  ▼.  STATE  of  New  xork.  Appel- 
lant. (Sapreme  Court,  Appellate  Diyisioii, 
Third  Department  January,  1916.)  Determi* 
nation  unanimously  affirmed  with  coets. 


PROGRESSIVE  CONSTRUCTION  & 
LEASING  CO.  V.  Reginald  H.  SAYRE.  (Su- 
preme Court,  Appellate  Dlviaion,  First  Depart- 
ment October  13,  1916^)  Motion  denied.  Or- 
der filed. 


In  the  Matter  of  the  Application  of  the  PUB- 
LIC SERVICE  COMMISSION,  etc.,  Bushwick 
Station,  East  New  York  Route  (Route  No.  69). 
(Supreme  Court  Appellate  Division,  Second 
department  February,  1916.)  J.  Gratton 
MacMahon.  Esq.,  Isaac  W.  Jacobson,  Eiaq.,  and 
Edward  V.  linton,  Esq.,  appointed  commis- 
sioners. 


In  the  Matter  of  Abraham  PULTS  and  anoth- 
er. (Supreme  Court,  Appellate  Division,  First 
Department  October  13,  1916.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


Mary  K.  PUTNAM,  applt,  ▼.  Caroline  O. 
PUTNAM  and  one,  as  adm'rs,  etc.,  respts.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  11,  1916.)  Judgment  affirm- 
ed, with  costs.    All  concur. 


In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Walter  RADFORD,  as  administra- 
tor, etc,  of  Lewis  Radford,  deceased.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July28,  1916.)  Decree  of  the  Surrogate's  Court 
of  Westchester  Countv  affirmed,  with  costs  to 
the  respondent  payable  out  of  the  estate.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr,  Sta- 
pleton,  and  Putnam,  J  J.,  concur. 


Herman  RAKOV,  applt.  v.  BANKERS  LIFE 
INS.  CO.  OF  NEW  YORK  CITY,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  4.  1916.)  It  appearing  that 
there  are  not  four  jnstioes  qualified  to  dt  in 
this  appealj  the  same  is  transferred  to  the  Ap- 
pellate Division,  Third  Department,  to  be  there 
heard  and  determined,  pursuant  to  section  231 
of  the  Code  of  Civil  Procedure. 


In  the  Matter  of  the  Estate  of  George 
RALPH,  deceased.  (Supreme  Court  Appellate 
Division,  Fourth  Department.  October  4, 1916.) 
Order  ^1  Misc.  Rep.  373, 155  N.  Y.  Supp.  147) 
affirmea  with  costs  to  the  respondent  payable 
out  of  the  estate.  All  concur,  except  Foote,  J., 
who  dissents  upon  the  ground  that  the  petition- 
er has  no  interest  in  the  estate. 


Benjamin  M.  RASTALL,  respt,  y.  Lewis  D. 
SAMPSON,  applt  (Supreme  Court  Appellate 
Division,  Third  Department  September  28, 
1916.)  Judgment  and  order  unanimously  af- 
firmed, with  costs,  with  usual  leave  to  defendant, 
within  20  days,  to  withdraw  demurrer  and  an- 
swer, upon  payment  of  costs  in  this  court  and 
at  Special  Term. 


Terrace  REDDIN,  appellant.  ▼.  ADAMS 
LAUNDRY  MACHINERY  COMPANY,  re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  September  29,  1916.)  Ap- 
plication granted. 


.  Berthold  REESE  v.  FIDELITY  &  DEPOS- 
IT CO.  OF  MARYLAND.  (Supreme  Court  Ap- 
pellate Division.  First  Department  July  It, 
1916.)  Application  denied,  with  $10  costs.  Or- 
der mgnea. 

Elizabeth  REICH  v.  E.  W.  BLISS  BUILD- 
INGS, Inc.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  February,  1916.)  Mo- 
tion denied,  without  costs.  Memorandum  per 
curiam. 


Minnie  REICH,  as  Admx.,  v.  Simon 
SCHNUR.  (Supreme  Ck>urt  Appellate  Divi- 
sion, First  Department  July  10.  1916.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 

Edward  F.  REIS,  as  adm'r,  etc,  respt,  v. 
INTERNATIONAL  RY.  CO.,  impleaded,  etc.. 
applt  (Supreme  Court  Appellate  Division. 
Fourth  Department  October  11,  1916.)  Judg- 
ment and  order  affirmed,  with  costs.  All  con- 
cur. 


Sigmund  REISS,  appellant  ▼.  USONA 
SHIRT  CX)MPANY,  respondent  (Supreme 
Court,  Appellate  Diviision,  Second  Department. 
September  29,  19ia)  Motion  denied,  with  $10 
costs. 

Bolslaw  REMPKOWSKI,- appellant  ▼.  Peter 
GRZMOC^NSKI  and  Florence  Grzmocinski, 
respondents.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  September  29. 
1916.)     Application  denied,  with  $10  costs. 


Pincus  RESSLER  as  trustee,  etc.,  Respt,  v. 
Leopold  BRONFMAN,  impld.,  Applt  SAME 
V.  Isaac  A.  BBNEQUIT',  impld.  (Supreme 
Court,  Appellate  Division,  BMrst  Department 
October  13,  1916.)  Orders  reversed,  with  $10 
costs  and  disbursements,  and  motions  granted 
to  extent  stated  in  orders.  No  opinion.  Or- 
ders filed. 


Albert  J.  REiXIN,  applt,  v.  Herman  MIL- 
LER, respt  (Supreme  (3ourt.  Appellate  Di- 
vision, Fourth  Department  ()ctober  4,  1916.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs. 
Held,  that  the  complaint  should  be  construed 
as  sufficiently  alleging  a  cause  of  action  for 
conversion.  All  concur,  except  Kruse,  P.  J., 
and  Merrell,  J.,  who  dissent 

In  the  matter  of  the  claim  of  Mary  RHEIN- 
WALD  for  compensation  for  the  death  of  Rob- 
ert Rheinwald,  respt,  v.  BUILDERS*  BRICK 
&  SUPPLY  COMHPANY,  employer,  and  Fidel- 
ity &  Deposit  Company  of  Maryland,  insut^ 
ance  carrier,  ftpplts.  (Sut)reme  Court  Appel- 
late Division,   Thiid  Department     September 
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13,  1916.)  Award  reversed,  on  the  authority 
of  Matter  of  Bargey  v.  Massaro  Macaroni  Oo., 
218  N.  Y.  410,  113  N.  K  407.  All  concur,  ex- 
cept Woodward,  J.,  who  votes  to  affirm  on  the 
opinion  in  Matter  of  Rheinwald  t.  Builders' 
Brick  &  Supply  Co.,  168  App.  Div.  425,  153 
N.  Y.  Supp.  598. 


Catherine  RICE,  respt.,  ▼.  William  A.  KII> 
LIP,  as  execr.,  etc.,  applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oc- 
tober 11,  1916.)  Judgment  and  order  reversed, 
with  costs,  and  complaint  dismissed,  with  costs. 
Held,  that  the  plamtiff*8  cause  of  action  for 
services  is  barred  by  the  statute  of  limitations. 
All  concur. 


Clarence  B.  RICE  and  another,  Applts.,  ▼. 
OLIVER  BROS.  PURCHASING  CO.  et  aL, 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  20,  1916.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Order 
filed. 


George  H.  RICHARDSON  and  Another,  Re- 
spondents, V.  Frank  S.  SWAIN,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  December,  1915.)  Judgment  and 
order  affirmed,  with  costs.    All  concurred. 


Ely  J.  RIESER,  etc.,  v.  L.  PRAGER,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  17,  1916.)  Application  denied, 
with  $10  costs.    Order  signed. 

Clarence  N.  RISLEY,  applt.  v.  TOWN  OF 
URBANA,  respt  .  (Supreme  CJourt  Appellate 
Division,  Fourth  Department  October  4, 
1916.)  Motion  to  dismiss  appeal  granted,  un- 
less appellant  file  and  serve  printed  papers  on 
appeal  and  pay  to  respondent's  attorney  $10 
Vithin  10  days  and  be  ready  to  argue  the  ap- 
peal on  October  16th. 


ROCKLAND  COUNTY  TRUST  COMPA- 
NY, as  committee,  eta,  of  Michael  Kennedy, 
an  incompetent  person,  appellant,  ▼.  Frank 
COMESKY,  respondent  (Supreme  0>urt,  Ap- 
pellate Division,  Second  Department  October 
6,  1916.)  Judgment  affirmed,  with  coats.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr,  Rich, 
and  Putnam,  JJ.,  concur. 


Clinton  T.  ROE,  respondent,  v.  Henry  E. 
(30RNWEX»L,  appelant,  and  Eliza  J.  Boehme, 
defendant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  July  28,  1916.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Carr,  Stapleton, 
Mills,  and  Rich,  JJ.,  concur. 


William  H.  ROE  and  John  J.  Roe,  as  admin- 
istrators, etc,  of  Caroline  E.  Roe,  deceased, 
respondents,  v.  S.  Annie  MILLS,  as  adminis- 
tratrix, etc.,  of  S.  Decatur  Hawkins,  deceased, 
appellant  (Supreme  Court  Appellate  Division, 
Second  Department.  July  28,  1916.)  Motion 
to  resettle  order  denied,  without  costs. 


Matter  of  ROSEDALE  AVBl  and  St  Law- 
rence Ave.  (Morris  Kushner).  (Supreme  Court, 
Appellate  Division,  First  Department  July 
10,  1916.)  There  iii  no  necessity  for  a  reargu- 
ment  Submit  papers  for  resettlement  of  the 
order  heretofore  entered,  said  resettled  order  to 
fix  the  amount  of  the  lien. 


Joseph  ROSBNFIELD,  respt,  ▼.  Henry  W. 
SIEGEL,  at>plt  (Supreme  Court  Appellate 
Division,  Third  Department  September  13, 
1916.)  Motion  granted,  with  $10  costs,  unless 
defendant,  within  30  days,  serves  case  on  ap- 
peal, in  which  event  motion  is  denied. 


Charles  ROSSLER,  respt,  v.  Louis  GOE- 
BEL,  applt.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department.  October  4,  1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. AH  concur,  except  Lambert  J.,  who 
dissents. 


Nathan  BUCK  ▼.  GIMBEL  BROS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  17,  1916.)  Application  denied* 
with  $10  costs.    Order  signed. 


RUCK  V.  GIMBEL  BROS.  MARCJUS  v. 
SAME.  KRISCHANSKY  v.  SAME.  (Su- 
preme C6urt  Appellate  Division,  First  Depart- 
ment July  17,  1916.)  Motions  denied,  with 
$10  coats.     Orders  filed. 


Charles  RUSH  et  al.,  as  executors,  etc.,  of 
Reese  Carpenter,  deceased,  appellants,  v.  Al- 
bert F.  WAGNER,  etc.,  respondent  (Supreme 
Court  Appellate  Division.  Second  Department 
July  28,  1916.)  Order  affirmed,  costs  to  abide 
the  event  No  opinion.  Jenks,  P.  J.,  and  Carr, 
Stapleton,  Mills,  and  Ridi,  JJ.,  concur. 


R.  &  L.  CO.  V.  Herman  A.  METZ.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  10,  1916.)  Motion  granted;  question  cer- 
tified.   Order  filed. 


ST.  JOHN'S  ROMAN  CATHOLIC 
CHURCH  IN  THE  CITY  OF  BROOKLYN, 
plaintiff,  v.  Dora  L.  WINDELS.  defendant 
(Supreme  Court,  Appellate  Division,  Second 
Department  July  28,  1916.)  Judgment  for 
defendant  upon  the  agreed  statement  of  facts, 
and  for  her  recovery  of  the  $600  paid  <m  sign- 
ing contract  with  interest  thereon  from  Janu* 
ary  5,  1916,  also  for  $70  spent  to  examine  title, 
with  costs.  No  opinion.  Thonms,  Stapleton, 
Mills,  Rich,  and  Putnam,  JJ.,  concur.  Order 
to  be  settled  on  notice  before  Mr.  Justice  Put- 


Gabriel  SALANT  et  al.,  Applts.,  ▼.  Boris 
KASCHUCK,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  October  13, 
1916.)  Order  affirmed,  with  $10  costs  and  dia- 
bursements.    No  opinion.    Order  filed. 


Morris  SALZMAN,  respondent.  ▼.  EHR- 
LICH  &  RAPFS  MANHATTAN  LAUNDRY, 
Incorporated,  et  al.,  defendants,  and  Walter  B. 
Milkman,  as  trustee  in  bankruptcy,  etc.,  appel- 
lant Supreme  Court.  Appellate  Division, 
Second  Department    October  6,  1816.)     Judff* 
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ment  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  and  Carr,  Rich,  and  Putnam,  JJ.,  concur. 
Thomas  J.,  not  voting. 


SAMUEL  STORES,  respt,  ▼.  POPULAR 
OUTFITTING  CO.,  applt  (Supreme  Court, 
Appellate  Division,  £*ourth  Department  Octo- 
ber 4,  1016.)  Motion  for  reargument  denied, 
with  $10  costs. 

Samuel  STORES,  respt,  ▼.  POPULAR 
OUTFITTING  CO..  Inc.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  18,  1016.)  Motion  granted,  and  order 
of  modification  and  affirmance  entered  July  6, 
1016,  amended,  so  as  to  retain  the  proviiBion 
awarding  costs  to  plaintiff  in  the  trial  court 


In  the  Matter  of  Addison  S.  SANBORN,  an 
ATTORNEY.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  September  29, 
1916.)  Matter  referred  to  Hon.  William  D. 
Dickey*  as  official  referee,  to  take  proof  in  the 
matters  raised  by  the  petition  herein,  and  re- 
port to  this  court,  with  his  opinion.  Putnam, 
J.,  not  voting. 


Norma  F.  SCHAFUSS,  Respt,  v.  Farron  S. 
BBTTS  and  another,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department  October 
20,  1016.)  Judnnent  (94  Misc.  Rep.  463,  157 
N.  Y.  Supp.  606)  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


In  the  matter  of  proving  the  last  will  and 
testament  of  Albert  SCHARF.  deceased.  (Su- 
preme Court  Appelate  Division,  Second  De- 
partment July  28,  1916.)  Decree  of  the  Sur- 
rogate's Court  of  Kings  County  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J^  and  Staple- 
ton.  Bfills,  Rich,  and  Putnam,  JJ.,  concur. 


Hyman  8CHECTER  v.  FIDELITY  &  DE- 
POSIT GO.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  October  13,  1916.) 
Application  denied,  with  $10  costs.  Order 
signed. 

Jacob  SOHEiLLING,  appellant,  v.  Thomas  A. 
MARKEY,  respondent  (Supreme  Ck>urt  Ap- 
pellate Division,  Second  Department  Septem- 
ber 29,  1916.)  Application  denied,  with  $10 
costs. 


Charles  SCHMITT  and  Others,  Respondents, 
V.  Anna  M.  FERRIER,  Appellant  Impleaded 
with  Another.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  December,  1915.) 
Judgment  affirmed,  with  costs.    All  concur. 


Rose  M.  SCHNUER.  appellant  v.  SCHLE- 
GEL  REALTY  COMPANY,  Inc..  and  Hugo 
Langerfeld.  respondents.  (Supreme  Court  Ap- 
pellate Division.  Second  Department  October 
6,  1916.)  Order  affirmed,  with  SIO  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Carr,  MiUs,  Rich,  and  Putnam,  JJ.,  concur. 


Hennr  E*.  SCHWAB,  respondent  v.  Nellie  J. 
SCHWAB,  appellant  (Supreme  Court  AppeL 
late   Division,   Second   Department     July  28, 


1916.)  Motion  denied,  on  condition  that  appel- 
lant perfect  the  appeal,  place  the  case  on  the 
September  calendar  of  this  court  and  be  ready 
for  argument  when  reached;  otherwise,  motion 
granted,  with  $10  costs. 

Henry  B.  SCHWAB,  respondent  ▼.  Nellie 
SCHWAB,  appellant  ai^d  another.  (Action 
No.  4.)  (Supreme  (>ourt.  Appellate  Division, 
Second  Department  July  28,  1916.)  Motion 
denied,  on  condition  that  appellants  perfect  the 
appeal,  place  the  case  on  the  September  calen- 
dar of  this  court  and  be  ready  for  argument 
when  reached;  otnerwise,  motion  granted,  with 
$10  costs. 


Max  SCHWARTZ  v.  Santiago  P.  CAHILL. 
(Supreme  CSourt  Appellate  Division,  First  De- 
partment October  9.  1916.)  Motion  for  pref- 
erence granted  for  October  13th. 


Charles  H.  SCOTT,  respondent  ▼•  Ferdinand 
WITT,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  October  6, 
1916.)  Judgment  and  order  of  the  County 
Court  of  Westchester  County  unanimously  af- 
firmed, with  costs.     No  opinion. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  Edward  Tracy  SCOVILL  and 
Another,  as  Executors,  etcu,  of  John  Hvland, 
Deceased.  Margaret  E.  CLARK,  Claimant 
Respondent  v.  ESTATE  OF  JOHN  HYLAND, 
Deceased.  Appellant  (Supreme  Court  Appel- 
late Division,  Fourth  Department  December, 
1916.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted,  and  questions  for  review 
certified. 


Preston  B.  SEAMAN,  appellant  ▼.  CITY  OF 
NEW  YORK,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
28,  1916.)    Motion  denied. 


In  the  Matter  of  the  Application  of  James 
O.  SEBRING  and  Warren  J.  C^enev;  for  an 
order  determining  and  enforcing  their  lien  upon 
funds  in  the  hands  of  William  W.  Masterman, 
as  treasurer  of  Steuben  County,  etc.  (Supreme 
Court,  Appellate  Division.  Fourth  Department. 
October  18,  1916.)  Motion  to  dismiss  appeal 
granted,  uxiless  appellants  shall  file  and  serve 
printed  papers  by  November  4th  and  be  ready 
to  argue  appeal  at  opening  of  November,  1916, 
term. 


Rose*  SECKLER,  plaintijff.  v.  Charles  H. 
GREENFIELD,  defendant,  Anna  Tesbell,  re- 
spondent, and  Charles  McMahon  Smith,  appel- 
lant (Supreme  Court  Appellate  Division, 
Second  Department  July  28,  1916.)  Order 
modified,  so  as  to  direct  the  receiver  to  pay  over 
to  the  city  chamberlain,  to  the  credit  of  this 
action,  the  funds  still  remainins  in  his  hands, 
and,  as  so  modified,  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr,  Rich, 
and  Putnam,  JJ.,  concur. 


SECURITY  TRUST  COMPANY  OP 
ROCHESTER,  as  Executor,  etc,  v.  BANK  OF 
NIAGARA  and  Another.  (Supreme  Court, 
Appellate  Division,  Fourth  Department     De. 
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cefmber,  1915.)  Action  upon  the  BubmiBsion  di»- 
missed,  without  coats,  for  want  of  jurisdiction. 
Held,  tiie  submission  does  not  contain  an  agreed 
statement  of  facts,  as  contrary  inferences  may 
be  drawn  from  the  facts  stated  therein.  See 
Marx  V.  Brogan.  188  N.  Y.  431,  81  N.  E.  231, 
11  Ann.  Gas.  l46.    All  concur. 


SENECA  DISTRIBUTING  COMPANY, 
appellant,  v.  Kathleen  FULTON,  etc.,  respond- 
ent, impleaded  with  others.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Octo- 
ber 6,  1916.)  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  upon  the 
ground  that  the  finding  that  Fulton,  in  procur. 
ing  his  wife  to  execute  the  instrument  in  suit, 
acted  as  the  agent  of  the  plaintiff,  is  against 
the  evidence,  and  that  the  finding  that  the  wife 
did  not  understand  the  essential  nature  and 
effect  of  the  instrument  when  she  executed  it  is 
against  the  greater  weight  of  the  evidence. 
Jenks,  P.  J.,  and  Carr,  Stapleton,  Mills,  and 
Rich,  JJ.,  concur. 


William  SHALALA,  appellant,  v.  HAD- 
DOCK MINING  COMPANY,  respondent. 
(Appeal  No.  1.)  (Supreme  Court,  Appellate 
Division,  Second  Department  July  28,  1916.) 
Motion  denied. 


William  SHALALA,  appellant,  7.  HAD- 
DOCK MINING  COMPANY  and  Plvmouth 
Coal  Company,  respondents.  (Appeal  No.  2.) 
(Supreme  Court.  Appellate  Division,  Second 
Department.    July  28,  1916.)    Motion  denied. 


William  SHALALA,  appellant,  v.  PLYM. 
OUTH  COAL  COMPANY,  respondent.  (Aij- 
peal  No.  3.)  (Supreme  Court,  Appellate  Di- 
vision. Second  Department.  July  28,  1916.) 
Motion  denied. 


Frank  SHERIDAN,  respondent,  v.  Harry 
H.  FRAZEE,  appellant  (Supreme  Court  Ap. 
pellate  Division,  Second  Department  July  28, 
1916.)  The  parties  hereto  having  stipulated 
in  open  court  that  this  case  may  be  disposed 
of  by  a  court  of  four,  the  decision  is  as  follows: 
Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


Frank  SECERIDAN,  respondent  ▼.  H^rry  H. 
FRAZE'B,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  September 
29,  1916.)     Motion  denied. 


Michael  SHERIFF,  Respondent  v.  iBTNA 
LIFE  INSURANCE  COMPANY,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  20,  1916^  Appeal  from  Ap- 
Sellate  Term,  New  York  County.  Action  by 
[ichael  Sheriff  against  the  ^tna  Life  Insur- 
ance Company.  From  a  determination  of  the 
Appellate  Term  affirming  a  judgment  of  the 
Municipal  Court,  defendant  appeals.  Determin- 
ation and  judgment  reversed,  and  complaint  dis- 
missed.   See,' also,  157  N.  x.  Supp.  1145. 


PER  CURIAM.  On  the  authority  of  Hook 
V.  Mich.  Mut  Life  Ins.  Co.,  44  Misc.  Rep.  47b, 
90  N.  Y.  Supp.  56,  affirmed  139  App.  Div.  922, 
123  N.  Y.  Supp.  1121,  the  determination  and 
judgment  appealed  from  are  reversed,  and  the 
complaint  dismissed,  with  costs  to  the  appel- 
lant in  all  courts.    Order  filed. 

Beatrice  C.  SHIVERICK,  appellant  v.  Sey- 
mour W.  BONSALL,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
September  29,  1916.)  Motion  for  stay  denied, 
with  |10  costs.    Jenks,  P.  J.,  not  voting. 


John  SIKOROWSKY,  Applt,  t.  BR(X)K- 
LYN  HEIGHTS  R.  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  13,  1916.)  Order  affirmed,  with  $10 
costs  and  aisbursements.  No  opinion.  Order 
filed.  

Isidor  SILBERBERG  and  another,  respond- 
ents, V.  Sam  WEMBBR  et  aL,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment   July  28,  1916.)    Motion  granted. 


Milton  M.  SILVERMAN  et  al.,  as  executors, 
etc.,  appellants,  v.  Eveline  0.  ALTHAUSE  et 
aL,  respondenta  (Supreme  Cour^  Appellate 
Division.  Second  Department  July  28,  1916.) 
Order  affirmed,  without  costs,  and  without  prej- 
udice to  a  determination  of  plaintiffs'  rights,  if 
any.  on  the  trial  of  the  action.  No  opinion. 
Jenks,  P.  J.,  and  Thomas,  Oarr,  Rich,  and  Put- 
nam, JJ.,  concur. 

Francissek  SLIMOWICZ,  as  adm'r,  Beapt, 
T.  PHILA.  &  READING  R.  CO.,  Applt  (Su- 
preme Court  Anpellate  Division,  First  Depart- 
ment October  20,  1916.)  Order  afilrmed.  with 
$10  costs  and  disbursements,  on  the  authority 
of  Oravecs  v.  P.  &  B.  Ry.  Co..  171  App.  Div. 
941,  156  N.  Y.  Supp.  U37,  with  leave  to  appel- 
lant to  appeal  to  the  Court  of  Appeals.  No 
opinion.    Settle  order  on  notice. 

Loretta  SMITH,  as  Adm*x,  v.  BELT  LINE 
BY.  CORP'N.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  10,  1916.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


Edwin  C.  SMITH  and  one,  zespts.,  v.  Fred- 
erick A.  BROTSCH,  Jr.,  and  Claribei  B. 
Brotsch,  impleaded,  etc.,  applts.  (two  cases). 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment October  18,  1916.)  Orders  affirmed, 
with  $10  costs  and  disbursements  in  each  case. 
All  concur. 


Edwin  C.  SMITH  and  one,  respts.,  v.  PURE 
STRAINS  FARM  CO.,  impleaded,  etc,  applt 
(Supreme  Court  Appellate  Division,  Fourth 
Department  October  18,  1916.)  Order  affirm- 
ed, with  $10  costs  and  disbutsements.  Held, 
appellant  was  guilty  of  such  laches  in  not  apply- 
ing to  be  made  a  party  until  the  case  was  on  the 
day  calendar  and  about  to  be  tried  as  Justified 
the  conditions  imposed  by  the  order.   All  concur. 
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Edwin  O.  SMITH  and  one,  r«pta.,  y.  PURE 
STRAINS  FARM  CO.,  impleaded,  etc.,  applt 
<Supreme  Court,  Appellate  Division.  Fourth  De- 
partment. October  18,  1916.)  Order  afilrmed, 
with  $10  costs  and  disbnrsementB.    All  concur. 


Martha  T.  SMITH  et  al.,  appellants,  y.  Ed- 
ward H.  L.  SMITH  et  al.,  respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment September  29, 1916.)  Motion  denied, 
with  $10  costs. 


Rose  SOBBI/  t.  Sarah  P.  SOBEL  and  anoth- 
er. (Supreme  Court,  Appellate  Division,  First 
Department  October  13,  1916.)  Motion  grant- 
ed, with  $10  costs.    Order  filed. 


Joseph  SOMMERMAN  v.  Joseph  C.  SCAL. 
(Supreme  (3ourt  Appellate  Division,  First  De- 
partment. October  13,  1916.)  Motion  to  open 
default  granted.    Order  filed. 

Joseph  SOMMERMAN  v.  Joseph  C.  SCAL. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  13.  1916.)  Motion  granted, 
unless  appellant  complies  with  terms  stated  in 
order. 


In  the  matter  of  the  application  of  Edwin  L. 
STEIBER,  for  admission  to  the  bar.  (Supreme 
Court,  Appellate  Division,  Second  Department 
September  29,  1916.)    Application  granted. 


In  the  Matter  of  the  Application  for  an  Allow* 
ance  to  Bessie  E.  STEINER,  an  infant,  out  of 
the  income  of  a  fund  created  by  the  will  of 
Samuel  Steiner,  deceased.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  October 
4,  1916.)  Decree  modified,  so  as  to  provide  that 
the  income  on  the  legacies  fiven  by  the  eighth 
clause  of  the  will  does  not  belong  to  the  legatees, 
but  forms  a  part  of  the  residuary  estate,  and, 
as  so  modified,  the  decree  is  affirmed,  with  costs 
to  each  of  the  parties  appearing  upon  this  ap- 
peal by  separate  attorneys,  payable  out  of  the 
fund.    All  concur. 


In  the  Matter  of  the  Application  for  an  Allow- 
ance to  John  E.  STEINER,  an  infant  out  of 
the  income  of  a  fund  created  by  the  will  of 
Samuel  Steiner,  deceased.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  (X:tober 
4,  1916.)  Decree  modified,  so  as  to  provide  that 
the  income  on  the  legacies  eiven  by  the  eighth 
clause  of  the  will  does  not  belong  to  the  legatees, 
but  forms  a  part  of  the  residuary  estate,  and,  as 
so  modified,  the  decree  is  aflSrmed,  with  costs  to 
each  of  the  parties  appearing  upon  tliis  appeal 
by  separate  attorneys,  payable  out  of  the  fund. 
All  concur. 


In  the  Matter  of  the  Application  for  an  allow- 
ance to  Reva  A.  STEINER.  an  infant  out 
of  the  income  of  a  fund  created  by  the  will  of 
Samuel  Steiner,  deceased.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  October 
4,  1916.)  Decree  modified,  so  as  to  provide  that 
the  income  on  the  legacies  given  by  the  eighth 


clause  of  the  will  does  not  belong  to  the  legatees, 
but  forms  a  part  of  the  residuary  estate,  and, 
as  so  modified,  the  decree  is  affirmed,  with  costs 
to  each  of  the  parties  appearing  upon  this  ap- 
peal by  separate  attorneys,  payable  out  of  the 
fund.    All  concur. 


In  the  Matter  of  the  Application  for  an  allow- 
ance to  S.  Marita  STEuNER,  an  infant  out 
of  the  income  of  a  fund  created  by  the  will  of 
Samuel  Steiner,  deceased.  (Supreme  Ck>urt  Ap- 
pellate Division,  Fourth  Department.  October 
4.  1916.)  Decree  modified,  so  as  to  provide  that 
tne  income  on  the  legacies  eiven  by  the  eighth 
clause  of  the  will  does  not  belong  to  the  legatees, 
but  forms  a  part  of  the  residuary  estate,  and, 
as  so  modified,  the  decree  is  affinned,  with  costs 
to  each  of  the  parties  appearing  upon  this  ap- 
peal by  separate  attorneys,  payable  out  of  the 
fund.    All  concur. 


Mary  L.  STEVENSON,  as  administratrix 
de- bonis  non,  etc.,  of  James  H.  STEVENSON, 
deceased,  respondent  v.  NEW  YORK  &  LONG 
BRANCH  RAILROAD  COMPANY,  appeUant 
and  another.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  ()ctober  6,  1916.) 
Judgment  and  order  afl&rmed,  with  costs.  No 
opinion.  Thomas.  Carr,  Mills,  and  Rich,  JJ., 
concur.    Jenks,  P.  J.,  not  voting. 


Thomas  McAvity  STEWART  v.  INTERBOR- 
0U6H  R.  T.  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  July  17,  1916.) 
Application  granted.    Order  signed. 

John  STICH  t.  FIDELITY  ft  DEPOSIT 
CO.  OF  MARYLAND.  (Supreme  Court  Ap- 
pellate Division.  First  Department  July  It, 
1916.)  Application  denied,  with  $10  costs.  Or^ 
der  signed. 

John  H.  STODDARD  and  Caswell  W.  Stod- 
dard, Respondents,  v.  Martin  KELLY  and  Nel- 
lie Kelly,  Appellants.  (Actions  Nos.  1  and  <$.) 
John  H.  STODDARD  and  Others,  as  Executors, 
etc,  and  Others,  Respondents,  v.  Martin  KEL- 
LY and  Nellie  Kelly,  Appellants.  (Actions  Nos. 
2  and  4.)  (Supreme  Court  Appellate  Division, 
Second  Department  November,  1915.)  The 
ordinary  rule  to  receive  an  occupant's  declara- 
tions to  characterise  his  possession  and  claim 
of  title  as  adverse  Qlorss  t.  Salisbury,  48  N. 
Y.  636,  642;  Wigm.  Ev.  1 1778;  Chamberlayne, 
Ev.  8  2602)  was  specially  applicable  to  declara- 
tions by  James  Kelly,  deceased,  because  some 
fragmentary  statements  as  to  his  original  occu- 
pation had  already  been  elicited  by  plaintifiTs 
counseL  For  excluding  such  testimony  by  the 
witness  Hardcastle,  the  judgments  must  be  sev- 
erally reversed,  axid  new  trials  granted,  costs 
to  abide  the  event  Jenks,  P.  J.,  and  Carr,  Sta- 
pleton.  Mills,  and  Putnam,  JJ.,  concur. 

In  the  matter  of  the  claim  of  the  dependents 
of  Michael  SULLIVAN,  claimants-respts.,  v. 
INDUSTRIAL  ENGINEERING  COMPANY, 
employer,  and  Casualty  Company  of  America, 
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insarance  carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Septem- 
ber 13,  1916.)    Motion  denied. 


Anna  SUSHIN  v.  Julius  MILIiBR,  (Su- 
preme Court,  Appellate  Diyision,  First  Depart- 
ment. October  13,  1916.)  Motion  granted,  with 
$10  costs.    Order  filed. 


Johanna  P.  SWEENEY,  appellant,  ▼.  CITY 
OF  NBW  YORK,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
28,  1916.)    Motion  denied,  without  costa 


George  TAUZA  v.  SUSQUEHANNA  COAL 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  July  1(),  1916.)  Motion  granted. 
Settle  order  on  notice. 


Isaac  TBRRILL,  appellant,  v.  NATIONAL 
ELECTRIC  ENAMELING  COMPANY  and 
others,  respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  October  6, 1916.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Carr, 
Mills,  Rich,  and  Putnam,  JJ.,  concur. 


Tillie  TERWILLIGER-  respondent  ▼.  CEN- 
TRAL HUDSON  STEAMBOAT  COMPANY, 
appellant  (Supreme  Court,  Appelate  Division, 
Second  Department  September  29,  1916.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


In  the  Matter  of  Thomas  F.  TEVLIN,  an  at- 
torney. (Supreme  0)urt  Appellate  Division, 
Second  Department.  October  6,  1916.)  Matter 
referred  to  Hon.  Josiah  T.  Marean,  as  official 
referee,  for  hearing  and  report 


In  the  Matter  of  the  Application  of  John  6. 
THOMAS  for  an  examination  of  the  voting  ma- 
chines and  of  the  votes  cast  thereon  for  the  of- 
fice of  mayor  of  the  city  of  Utica  at  the  general 
election  held  in  said  city  on  November  2,  1915. 
(Supreme  Court,  Appellate  .Division,  Third  De- 
partment January,  1916.)  Order  (92  Misc. 
Rep.  483.  156  N.  T.  Supp.  43)  affirmed,  with- 
out costs.    All  concurred. 


John  C.  THOMAS,  applt,  ▼.  Francis  G. 
WARD,  as  Commissioner,  etc.,  et  al.,  respts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  18,  1916.)  Motion  grant- 
ed, and  appeal  dismissed,  with  costs. 


Lillian  M.  TIEDEMAN,  respondent  ▼.  Wil- 
liam C.  TIEDEMAN,  appellant  (Supreme 
(yourt.  Appellate  Division,  Second  Department. 
July  28,  1916.)    Motion  denied. 


TIMES  SQUARE  IMPROVEMENT  CO.  ▼. 
FLEISCHMANN'S  VIENNA  BAKERY  CO. 
(Supreme  Court,  Appellate  Division,  f^rst  De- 


girtment    October  13,   1916.)    Motion   denied. 
rder  filed. 


Harry  TISHKOFF  and  one,  respts.,  ▼.  Ruth 
JOROSLOW,  impleaded,  etc.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  18,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


John  TOMACHITES,  respondent  t.  William 
A.  JAMISON,  appellant,  impleaded  with  others. 
(Supreme  Ck>urt,  Appellate  Division,  Second  De- 
partment July  28, 1916.)  Order  affirmed,  costs 
to  abide  the  event  No  opinion.  Jenks,  P.  J., 
and  Thomas,  Carr,  Mills,  and  Rich,  JJ.,  concur. 


Lillian  G.  TROUT,  as  Executrix  of  the  Last 
Will  and  Testament  of  Henry  G.  Trout  De- 
ceased, Appellant  v.  EMPIRE  SHIPBUILD- 
ING (50MPANY  and  John  F.  Malone,  Respond- 
ents. (Supreme  Court  Appellate  Division. 
Fourth  Department  October,  1915.)  Appeal 
from  a  judgment  of  the  Supreme  Court,  entered 
in  the  Ene  oountv  clerk's  office  on  the  18th 
day  of  March,  1915.  and  also  from  an  order  en- 
tered <m  the  26th  day  of  March,  1915. 

PER  CURIAM.  In  our  opinion  the  learned 
trial  court  erred  in  holding  that  the  letter  given 
by  plaintiff's  testator,  Henry  G.  Trout  to  the 
defendant  Malone  on  Mav  16,  1908,  had  the 
same  force  and  effect  as  though  inserted  in  the 
note  itself,  and  that  it  served  to  postpone  the 
date  of  maturity  of  the  note  to  July  1,  1910. 
The  Empire  Shipbuilding  Company,  the  maker 
of  the  note,  was  not  a  party  to  that  letter,  and 
nothing  therein  contained  woiild  prevent  the 
holder  calling  upon  the  maker  for  payment  at 
any  time  prior  to  July  1,  1910.  The  letter  was 
written  at  the  instance  of  the  indorser,  Malone, 
to  effect  an  extension,  so  far  as  the  indorser  was 
concerned^  of  the  time  when  the  note  should  be 
finally  paid.  We  think  that  under  the  circum- 
stances under  which  this  letter  was  written  to 
and  received  by  the  indorser  it  constituted  a 
constructive  waiver  of  presentment  notice  of 
dishonor  and  demand  of  payment  of  the  note  as 
a  matter  of  law,  and  that  the  indorser  is  liable 
thereon.  Sheldon  v.  Horton,  43  N.  Y.  93,  3  Am. 
Rep.  669.  The  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the 
event.  All  concur.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event 


In  the  Matter  of  the  petition  of  John  W. 
TRUESDELL  for  leave  to  issue  execution  upon 
a  judgment  against  the  property  of  Thaddeus 
K.  Green,  deceased.  (Supreme  Court  AppeUate 
Division,  Second  Department  July  28,  1916.) 
Decree  of  the  Surrogate's  Court  of  Westchester 
County  affirmed,  with  costs,  on  the  authority  of 
Matter  of  Holmes,  131  N.  Y.  80.  29  N.  B.  1003. 
Jenks,  P.  J.,  and  Stapleton,  Mills,  Rich,  and 
Putnam,  JJ.,  concur. 


Nicholas  TURCHIN,  respondent,  t.  MATHE- 
SON  LEAD  COMPANY,  appeUant  (Supreme 
Court  Appellate  Division,  Second  Department 
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July  28,  1916.)  Order  affinned.  with  »10  coats 
and  disbnnementB.  No  opinion.  Jenks,  P.  J., 
and  Carr,  Stopleton,  Mills,  and  Rich,  JJ.,  con- 
cur. 


Grace  J.  TUTTLE,  applt.  v.  Frank  H.  BIEL 
and  one,  respts.  (Supreme  Court.  Appellate 
Division,  Fourth  Department.  October  18, 
1016.)  Judgment  affirmed,  with  costs.  All  con- 
cur, except  Merrell,  J.,  who  dissents. 


Rose  B.  TYNAN,  appeUant,  v.  CITY  OF 
NEW  YORK,  resipondent  (Supreme  Qourt, 
Appellate  Division,  Second  Department.  July 
28,  19160    Judgment  dismissing  plaintiff's  com- 

flaint  affirmed,  with  costs.    No  opinion.    Jenks, 
\   J.,   and   Carr   and   Putnam,   JJ.,    concur. 
Thomas  and  Stapleton,  JJ.,  dissent. 


Arnold  H.  UHRLASS,  Respt.,  t.  Walter  F. 
SINCLAIR  and  Edwin  W.  Moore,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  ZO,  1916.)  As  to  the  de- 
fendant Moore,  the  appeal  has  been  withdrawn. 
As  to  defendant  Sinclair,  judgment  and  order 
affirmed,  with  costs.   No  opinion.   Order  filed. 


Jacob  A.  ULANOV,  Respt,  v.  Eva  V.  C 
HAWKES,  impld.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 18,  1916.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with 
$10  costs.    No  opinion.    Order  filed. 


William  A.  ULMAN  v.  Medora  T.  HUDSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  1(),  1916.)  Motion  for  stay 
pending  appeal  granted.    Settle  order  on  notice. 


UTIOA  GAS  &  BUBCTRIC  CO.,  applt,  v. 
Perry  KINGSTON,  respt  (Supreme  Court, 
Appellate  Division,  Fonrth  Department  Octo- 
ber 18,  1916.)  Motion  granted,  to  preclude  re- 
spondent from  being  heard  upon  the  appeal  un- 
less respondent  shall  file  and  serve  printed  brief 
within  20  days  and  pay  to  respondent's  attor- 
neys $10  and  be  ready  to  argue  the  appeal  at 
the  opening  of  November  term. 


Nettie  F.  Valentine,  Respondent,  v.  FOINTl 
O'WOODS  ASSOCIATION,  Appellant.  (Su- 
preme Ck>urt,  Appellate  Division,  Second  Depart- 
ment November,  1915.)  The  partition  suit  be- 
ing quasi  in  rem,  the  policy  of  the  law  is  to 
have  all  interests  before  the  court  (Code  Civ. 
Proc  §  452),  especiallv  derivative  rights  firom 
a  common  ancestor.  After  a  motion  to  inter- 
vene has  been  noticed,  and  then  adjourned,  and 
is  pending,  the  suit  may  not  be  unqualifiedly 
withdrawn  and  discontinued.  Hence  tiie  discre- 
tion of  the  court  at  Special  Term  to  set  aside 
such  discontinuance,  and  to  permit  the  inter- 
veners to  come  in  and  defend,  notwithstanding 
this  attempt  to  drop  the  suit  being  based  on 
grounds  and  considerations  peculiar  to  a  par^ 


tition  suit  was  r^fhtly  exercised.  The  order 
setting  aside  the  discontinuance,  restoring  the 
lis  pendens,  and  admitting  the  interveners  to 
come  in  and  defend,  is  therefore  affirmed,  with 
$10  costs  and  disbursements.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Stapleton,  and  Putnam,  J  J. 
concurred. 


In  the  Matter  of  the  Proof  and  Probate  of  the 
Instrument  Propounded  as  the  Last  Will  and 
Testament  of  Francis  VAN  TINE,  Deceased. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  October  18,  1916.)  Appeal  from 
Surrogate's  Court,  Cayuga  County.  In  the  mat- 
ter of  the  proof  and  probate  of  the  instrument 
propounded  as  the  last  wiU  and  testament  of 
Francis  Van  Tine,  deceased.  From  a  decree  of 
the  Surrogate's  Court  against  the  will,  from  its 
order  denying  proponent's  motion  for  new  trial, 
and  from  an  order  of  the  Supreme  Court,  on 
trial  of  the  issnes  sent  therein  by  the  Surro- 
gate's Court  denying  motion  for  new  trial,  Ja- 
son R.  Swift,  proponent  and  as  executor,  ap- 
peals. Decrees  and  orders  denying  motion  for 
new  trial  reversed,  and  new  trial  granted. 

PER  (TURIAM.  The  jury  found  by  their 
answers  to  the  questions  subxnitted  to  them  that 
at  the  time  of  the  making  of  the  alleged  will 
the  testator  was  of  sound  mind  and  capable  of 
making  the  same,  but  that  he  never  executed 
it,  and  also  that  the  execution  was  obtained  by 
undue  influence.  Assuming  that  these  findings 
may  be  reconciled,  we  are  of  the  opinion  that 
the  findincT  that  the  testator  did  not  execute  the 
will  and  that  the  execution  was  obtained  by  un- 
due influence  is  each  against  the  weight  of  the 
evidence,  and  that  the  verdict  of  the  jury  should 
have  been  set  aside  upon  that  ground.  Decree 
and  orders  denying  motion  for  new  trial  re- 
versed, and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event 


John  W.  VIOKBRY,  respt,  v.  MONTODAIR 

JAM  KITCHENS,  applt.  (Supreme  Ourt,  Ap- 
pellate Division,  Fourtii  Department.  October 
4.  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


VIIiLAGB  OF  MONROE,  respondent  v. 
MONROE  NATIONAL  BANK,  appellant. 
(Supreme  Ck>urt,  Appellate  Division,  Second  De- 
partment July  28,  1916J  Judgment  of  the 
County  Court  of  Orange  County  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  and  Carr, 
Mills,  Rich,  and  Putnam,  JJ.,  concur. 


Emilie    VOIGT,    Respt,    t.    BISCHOFF'S 


BANKING  HOUSE,  Ap^t  (Supreme  Ck>urt 
Appellate  Division,  First  Department  October 
20,  1916.)  Jud^ent  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


In  the  Matter  of  the  Application  of  the  City 
of  New  York,  etc.,  for  the  Opening  and  Extend- 
ing of  WASHINGTON  AVENUE,  etc.,  from 
the  East  River  to  Jackson  Avenue,  Borough  of 
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i^ueens,  etc  (Supreme  Gourt,  Appellate  Divi- 
flion,  Second  Department  Febniaiy*  1916.) 
Clarence  Edwards,  Ssq.,  Hon.  Harrison  S. 
Moore,  and  Engene  V.  Daly,  Hlsq.,  appointed 
commissioners. 


In  the  matter  of  the  application  of  the  City 
of  New  York,  etc.,  to  acquire  title  to  WASH- 
INGTON AVBNUE,  etc.,  in  the  Borough  of 
Queens.  (Supreme  Court,  Appellate  Division, 
Second  Department  September  29, 1916.)  Mo- 
tion granted,  and  Emil  A.  Guenther.  Esq.,  ap- 
pointed in  the  place  of  Ekigene  V.  Daly,  Esq., 
resigned. 

WASHINGTON  SAVINGS  BANK,  Respt, 
V.  TITLE  &  GUARANTEE  CO.  OF  ROCHES- 
TER et  al..  Applts.  (two  cases).  (Supreme 
Court,  Appellate  Diyision,  First  Department 
July  lO,  1916.)  Judgments  affirmed,  with  costs. 
No  opinions.    Orders  filed. 


WATER   SUPERVISION    CO.   ▼.   DAVID 

SHALL.  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  AppU- 
cation  denied,  with  $10  costs.    Order  signed. 


Katie  WEINSTEIN,  appellant,  v.  CITY  OF 
NEW  YORK^  respondent  (Supreme  Court; 
Appellate  Division,  Second  Department  July 
28,  1916.)  Judgment  revere^  and  new  trial 
granted,  costs  to  abide  the  event,  upon  the 
ground  that  the  ruling  of  the  trial  court  at 
folios  367  and  368  was  erroneous,  to  the  mani- 
fest and  substantial  prejudice  of  the  plaintiff. 
See  Furst  v.  Second  Avenue  Railroad  Co.,  72 
N.  Y.  542.  Carr,  Stapleton,  Mills,  and  Rich, 
J  J.,  concur.  .  Jenks,  P.  J.,  dissents. 


Malovinia  B.  WELSH,  Respt,  v.  Henry  B. 
WELSH,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  October  13,  1916.) 
Order  reversed,  find  motion  denied.  No  opinion. 
Order  filed. 


Mary  WHALEN  and  Ellen  Whalen,  as  ad- 
ministratrices, etc^,  of  Peter  Quirk,  deceased,  re- 
spondents. V.  NEW  YORK,  NEW  HAVEN  & 
HARTFORD  RAILROAD  COMPANY,  apoel- 
lant  (Supreme  (Jourt,  Appellate  Division,  Sec- 
ond Department  July  28,  1916.)  Order  affirm- 
ed, with  $10  costs  and  disbursements^  Rule  36 
of  the  general  rules  of  practice  is,  by  its  ex- 
press terms,  applicable  only  after  an  issue  of 
fact  has  been  joined.  Section  480  of  the  Code 
of  Civil  Procedure  states  the  proper  remedy. 
It  is  within  the  legitimate  discretion  of  the 
Special  Term  to  deny,  upon  the  terms  prescrib- 
ed in  the  order,  a  motion  made  under  that  sec- 
tion. Jenks,  P.  J.,  and  Thomas,  Carr,  Staple- 
ton,  and  Putnam,  JJ.,  concur. 


Charles  A.  WHITE,  as  adm'r,  etc.,  respt, 
V.  INTERNATIONAL  RAILWAY  CO.,  applt 
(Supreme  Court,  Appellate  Division,  Fourth  De- 


partment   October   lit   1916.)    Jodgment   and 
order  affirmed,  with  costs.    All  ooncor. 


1916.)  Motion  for  leave  to  appeal  (from  "Judg- 
ment 160  N.  Y.  Supp.  708)  to  Court  of  Appeals 
granted,  and  question  for  review  certified. 


Hen^  WILDMAN.  respondent  ▼.  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department    July   28^_  1916.)    Motion 


denied,  on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  September  calen- 
dar 01  this  court,  and  be  ready  for  argument 


when  reached;   otherwise,  motion  granted,  with 
110  costs. 


Matter  of  Joseph  M.  WILLIAMS,  an  attor- 
ney. (Supreme  Court,  Appellate  Division,  Wint 
Department  July  10,  1916.)  Proceedings  dis- 
missed.   Settle  order  on  notice. 


Mary  A.  WILLIAMS  v.  Sarah  D.  DONO- 
VAN. (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1916.)  Motion 
granted. 


Henry  WILLIS,  as  stockholder,  etc,  applt, 
T.  CITY  OF  ROCHESTER,  respt,  and  Roches- 
ter Electric  Ry.  Co.,  and  one,  applts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  11,  1916.)  Order  (95  Misc. 
Rep.  686,  159  N.  Y.  Supp.  S82)  affirmed,  with 
$10  costs  and  disbursements.    All  concur. 


Henry  WILLIS,  as  a  stockholder,  etc.,  applt, 
V.  CITY  OF  RCKJHESTER,  impleaded,  etc., 
respt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  18,  1916.)  Mo- 
tion for  leave  to  appeal  to  CSourt  of  Appeals 
granted  and  questions  for  review  certified. 


John  WILLIX,  as  adm'r,  etc.,  respt,  ▼. 
CITY  OF  SYRACUSE,  impleaded,  etc,  apult 
(Supreme  Court,  Appellate  EHvision,  Fourth 
Department  October  11, 1916.)  Judgment  and 
order  affirmed,  with  costs.  All  concur,  except 
Foote,  J.,  and  Lambert,  J.^  who  dissent  upon 
the  ground  that  plaintiff  failed  to  show  action- 
able negligence. 


In  the  matter  of  the  application  of  Herman 
WINTERS,  an  employ^,  didmant,  for  an  award 
under  the  State  Workmen's  Compensation  Act, 
claimant-respt,  v.  L.  BIARCOTTE  &  COM- 
PANY, employer,  and  Prudential  Casualty  Com- 
pany, insurer,  applts.  (Supreme  Court  Appel- 
late Division,  Tliird  Department  September 
15,  1916.)  Matter  remitted  to  the  Commission, 
to  make  a  determination  as  to  whether  the 
claimant  is  excused  for  his  failure  to  give  no- 
tice of  his  injury  as  provided  by  the  Workmen's 
Compensation  Law.    (GonsoL  Laws,  c  67). 
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Rose  WOLCHIECK,  as  Administratrix,  etc., 
of  Thomas  Wolchieck,  deceased,  appellant,  y. 
LONG  ISLAND  RAILROAD  COMPANY,  re- 
spondent (Supreme  Court.  Appellate  Division, 
Second  Departmexit  July  28.  1016.)  Judgment 
of  dismissal  unanimously  affirmed,  with  costs. 
No  opinion. 


In  the  Matter  of  Charles  WOLFF,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  20,  1016.)  Decree  affirmed, 
with  costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  application  of  Egburt  E. 
WOODBURY,  Attorney  Ckneral,  respt,  for  an 
order  requiring  the  Home  Rule  Tax  Associa- 
tion of  the  State  of  New  York,  applt,  to  file' 
a  statement  and  account  of  receipts  and  ex« 
penditures  in  connection  with  the  general  elec- 
tion of  1015b  Charles  S.  Mereness  and  Francis 
A.  Willard^pplts.  (Supreme  Court,  Appellate 
Division,  Third  Department  September  28, 
1016.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted,  and  the  following  question 
certified:  Did  the  petition  set  forth  facts  suf- 
ficient to  entitle  Uie  proceeding  to  be  maintain- 


ed against  the  appellants,  or  either  of  them? 
See,  also,  160  N.  Y.  Supp.  002. 

Josiah   P.   WRIGHT,   applt,  v.   Hubert   E. 


uffalo,  applt.. 
Fourth  De- 


LARKIN,  as  survivinff  partner,  etc.,  et  al 
respts.,  and  People's  Hank  of  auf  ' 
(Supreme  Court,  Appellate  Division, 
partment  October  18,  1016.)  Order  affirmed, 
with  $10  costs  and  disbursements.  All  concur. 
See,  also,  01  Misc.  Rep.  573,  154  N.  Y.  Supp. 
06L 


Ernest  ZERNICJK,  Applt,  ▼.  John  LOURI- 
CEiLLI  et  aL,  Respts.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  20, 
1016.)  Order  modified,  as  stated  in  order,  and, 
as  modified,  affirmed,  with  SIO  costs  and  dis- 
bursements to  appellant  No  opinion.  Order 
filed.  

Harry  ZIMSKY,  respondent,  y.  LEVY 
DAIRY  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
September  20,  1016.)  Judgment  and  order 
unanimously  afikmed.  with  costs.   No  opinion. 
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